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[In the Superior Court in and for the County of Los Angeles, 
State of California. 


Levi M. Kevioce, Plaintilf, ) 

Us, 

F. C. Howes and F. W. Dearporn, Assignee of W. | 
KE. Lane, an Insolvent, and W. k. Lane, Defend- | 
ants. J 


-Complaint. 


I. 


Plaintiff above named complains of the defendants above named, 
and for cause of action alleges— 

That the defendant, F. C. lowes, is and at all the times 
hereinafter mentioned was the repuli d owner and was also 
the owner and seized in fee of all that certain lot, piece, or 

parcel of land situated in the city of Los Angeles, in the county of 
Los Angeles and State of, California, and bounded and more par- 
ticularly described as follows: 

Commencing at a point on the east line of Upper Main street, 
being the southwest corner of a brick building now or formerly 
owned by Domingo Amestoy, and running thence south 25 deg. 21 
min. west along the east line of Upper Main street ninety-two ($2) 
and »°~ feet, more or less, to the northeast corner of Marchessault 
street and Upper Main street; thence south 49 deg. oU min. east 
along Marchessault street forty-six (46) and .°) feet to the north- 


west corner of Main and Marchessault streets ; thence north 37 deg. 
east along said line of Main street ninety-five (95) and ?% feet to 
the southeast corner of lot owned by said Amestoy, and thence 
north 55 deg. 48 min. west sixty-eight and ,), feet along line of 
said Amestoy to place of beginning, together with the appurte- 
balbces thereof. 
That there is now constructed and situated upon said lot of land 
a certain building and structure which is known and designated as 
follows: Numbers 501, 503, 505, 507, 5074, 509 Lower Main street 
I—1loo7 
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or Main street; numbers 2, 4, 6, 8, and 10 Upper Main street, 
5 and numbers 1, 2, and 3 at the junction of Main and Mar- 
chessault streets. 

That the real property hereinabove mentioned and referred to is 
situated at the junction of what is known as Main street, Upper 
Main street, and Lower Main street, in said city of Los Angeles; and 
that, as plaintiff is informed and verily believes and upon his infor- 
mation and belief avers, said lot and building is and was at all the 
dates and times herein mentioned the only real property which is 
owned by said defendant, and issituated at the junction of Said Main 
street, Upper Main street, and Lower Main street, In said cYYV of Los 
Angeles, and is and was at all the dates and times herein mentioned 
the only real property belonging to said defendant HLowes in said eity 
of Los Angeles which is bounded on the west by Upper Main street 
and on the east by Lower Main street, and which fronts on Main 
street so called. | 

That on the Ist day of October, 1887, D. Knox, P. R. Tipton, D. 
©. Golden, and A. Leverenz were copartners doing business and 
continuously since said last-named day have been and are now 
doing business at said city of Los Angeles under the firm name and 
style of D. Knox & Co., and as such were carrying on the business 
of plumbing, gas-fitting, and tin-roofing; that at all the dates and 

times aforesaid said firm of D. Knox & Co. and said parties 


6 constituting said firin were, and they are now, mechanics and 
material men residing and doing business in said city of Los 
Angeles. | 


That on the 4th day of October, 1SS7, and on divers dates there- 
after to and including the 5th day of March, SSS, said firm of D. 
Knox & Co.,as mechanics and material men as aforesaid, at the per- 
sonal instance of said defendant, FF. C. lowes, performed labor upon 
and furnished material to be used and which were actually used in 
the construction of said building so erected and situated as aforesaid 
upon the lot of land hereinabove particularly described, to wit, the 
labor and materials to be used and which were used in and about 
the plumbing, gas-titting, and roofing thereof. 

That said labor performed and said materials so furnished were 
of the fair and reasonable value of $1,255.24; that at the dates and 
times said labor was so performed and said materials were so fur- 
nished as aforesaid said firm of D. Knox & Co. was not nor was any 
member of said firm the contractor or a contractor with said de- 
fendant, IF. C. Howes, for the construction of said building and 
structure ; that no part of said sum of $1,255.24 has been paid, and 
the same is now wholly due and payable from the said defendant, 
I. C. Tlowes. 

That, as plaintiff is informed and believes and upon his in- 

7 formation and belief avers, said building and. structure was 
completed on the 6th day of March, ISS8; that after the com- 
pletion thereof and within thirty (30) days after the completion of 
the same, to wit, on said Gth day of March, 1ISSs8, said firm of D. 
Knox & Co. duly tiled for record with the county recorder of said 
county of Los Angeles, being the county in which said real prop- 
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erty is situated, a claim containing a statement of their demand 
after deducting all just credits and offsets, to wit,a statement of their 
demand for said labor so performed and for said materials so fur- 
nished as aforesaid and forsaid amount of $1,235.24, the value thereof: 
that said claim so filed for record as aforesaid also contained the 
name of the owner and the name of the reputed owner of said land 
and of said building and structure, to wit, the name of said defend- 
ant. I’. C. Hlowes: thatsaid claim so filed for record as aforesaid also 
contained the name of the person by whom said firm of D. Knox & 
(‘o. was employed and to whom it furnished materials as aforesaid, 
to wit, th name of W. E. Lane, who, as plaintiff is informed and 
believes and upon his information and belief avers, was the con- 
tractor with said defendant, F. C. Howes, for the erection of said 
building and structure and was the agent of said defendant, F. C. 
Hlowes, in and about the employment of said firm of D. Knox & Co. 
to perform the labor and furnish the materials aforesaid ; 
S that said claim so filed for record as aforesaid also contained 
a statement of the terms, time given, and conditions of the 
contract of said D. Knox & Co. under which they were to and did 
perform said labor and furnish said materials, to wit, that they 
should furnish the plumbing, gas-fitting, and roofing of said build- 
ing and structure and the supplies or materials necessary therefor 
at and for the price at which said labor and materials were usually 
performed and furnished; that said claim, so filed for record as 
aforesaid, also contained a deseription of the property to be charged 
with the lien of said D. Knox & Co. tor said labor and materials, 
suflicient for the identification thereof, to wit,-that certain lot or 
parcel of land situated- in the city of Los Angeles, in the county of 
Los Angeles, and deseribed as follows: That certain lot and build- 
ing situated at the junction of Main, Upper Main, and Lower Main 
streets, being bounded on the west by Upper Main street and on the 
east by Lower Main street and on the north by Main street, having 
a frontage of about thirty-five (55) ft.on Main street and running 
back about seventy (70) feet north, between Upper and Lower Main 
streets, and that said claim, so filed for record as aforesaid, was duly 
veritied by the oath of D. Knox, one of the members of said firm of 
D. Knox & Co., and was, on said 6th day of Mareh, duly 
4) recorded by the county recorder of said county of Los 
Angeles pursuant to law. 

That within thirty (30) days after the completion of said building 
and structure, to wit, on the Sth day of April, 1S8S, said firm of D. 
Knox & Co. duly filed for reeord with the county recorder of said 
county of Los Angeles a claim containing a statement of their 
demand after deducting all just credits and offsets, to wit, for the 
said demand of said firm for said. labor performed and materials 
furnished as aforesaid in the amount of $1,255.24, containing also 
the name of said defendant, F. C. Howes, as the name of the owner 
and of the reputed owner of said building and structure and of said 
lot of land upon which the same was constructed and is situated as 
aforesaid, and also containing the name of W. E. Lane as the name 
of the person by whom said firm was employed and to whom it 
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furnished said materials, and who, as the agent of said owner, F. C. 
Ilowes, employed said iirm to perform said labor and furnish said 
materials, together with a statement of the terms, time given, and 
conditions of their said contract, to wit, that said labor and materials 
were to be paid for in United States gold coin as soon as said labor J 


was performed and said muterials were furnished: and also a de- ¢ 


scription of tle property to be charged with the lien of the firm of ri ee 
said DID. Knox & Co. sufficient for the identification of said 

li) property, tow, a description of said real property as the same is > 
firstly herein bounded and particularly described. Said last- 


named claim was duly verified by the oath of said P. RB. Tipton, 


one of the members of said firm of D. Knox & Co., and that said 
claim was, on said 5th day of April, 1888, duly recorded by the 
county recorder of said county of Los Angeles pursuant to law. aa 

That said firm of D. Knox & Co. paid for filing and recording said 
lien the sum of S140. 

That, as plaintiff is informed and believes and upon his informa- 
tion and belief avers, said firm of D. Knox & Co. paid for filing 

record] ry their said lien firstly hereinabove mentioned and 
rec red to the sum of S1.90. 

That on the 12th day of April, 1SSS, said firm of D. Knox & Co., 
for value, sold, assigned, transferred, and set over to this plaintiff 
their said claim and demand for labor performed and materials 
furnished as aforesaid, and also their said len and right of lien 
therefor, and that at all times since said last-named day plaintiff 
has been and is the holder and owner of said claim and demand 
and of said tien and entitled to enforce and collect the same and 
receive all monevs due or to become due on account thereof. 

That the whole of the lot of land hereinbefore particularly de- 

scribed is required for the convement use and occupation of 
1] said building, and that at the commencement of the work 

and of the furnishing of materials for said building and 
structure by said D. Knox & Co. said land and the whole thereof 
belonged to said defendant, IF. C. Ilowes, who then and now owns a 
fee-simple estate therein. 


im 


And for further and separate Cause of action plaintiff avers— 

That the defendant, IF. C. Tlowes, is and at all the times herein- 
after mentioned was the reputed owner and was also the owner and 
seized in fee of all that certain lot, piece, or parcel of land situated 
in the city of Los Angeles, in the county of Los Angeles and State 
of California, and bounded and more particularly deseribed as fol- 
lows: 

Commencing ata point On the Crist line of Upp I Main street, 
being the southwest corner of a brick building now or formerly 
owned by Domingo Amestoy, and running thence south 23 deg. 21 
min. west along the east line of Upper Main street ninety-two (2) 
and , 39 feet, more or less, to the northeast corner of Marchessault 
street and Upper Main street; thenee south 49 deg. 50 min. east 


along Marelessault street forty-six (46) and ,',°) feet to the north- 


— 
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west corner of Main and Marchessault streets; thence north 
12 o7 deg. east along said line of Main street ninety-five (95) 

and ;%°; feet to the southeast corner of lot owned by said 
Amestoy, and thence north 55 deg. 48 min. west sixty-eight and 
24; feet along line of said Amestoy to place of beginning, together 
with the appurtenances thereof. 

That there is now constructed and situated upon said lot of land 
a certain building and structure which is known and designated as 
follows: Numbers 501, 503, 507, 5073, 509 Lower Main street, or 
Main streft; numbers 2, 4,6,8,and 10 Upper Main street, and num- 
bers 1, 2fand 3 at the junction of Main or Marchessauli streets. 

That the real property hereinatter mentioned and referred to is 
situated at the junction of what is known as Main street, Upper 
Main street, and Lower Main street, in said city of Los Angeles, and 
that, as plaintiff is informed and verily believes and upon his infor- 
mation and belief avers, said lot and building is and was at all the 
dates and times herein mentioned the only real property which is 
owned by said defendant, and is situated at the junction of said Main 
street, Upper Main street, and Lower Main street, in said city of Los 
Angeles, and is and was at all the dates and times herein mentioned 
the only real property belonging to said defendant Howes in said 

city of Los Angeles which is bounded on the west by Upper 
13 Main street and on the east by Lower Main street,and which 
fronts on Main street so called. 

That on the Ist day of October, 1887, D. Knox, P. R. Tipton, D. 
C. Golden, and A. Leverenz were copartne rs doing business and 
continuously since said last-named day have'been and are now 
doing business at said city of Los Angeles under the firm name and 
stvle of D. Knox & Co., and as such were carrying on the business 
of plumbing, gas-fitting, and tin-roofing; that at all the dates and 
times aforesaid said firm of D. Knox & Co. and said parties con- 
stituting said firm were and they are now mechanics and ma- 
terial men residing and doing business in said city of Los Angeles. 

That on the 4th day of October, 1557, and on divers dates there- 
after to and including the 5th day of March, 1888, said firm of D. 
Knox & Co., as mechanics and material men as aforesaid, per- 
formed labor upon and furnished materials to be used and which 
were actually used in the construction of said building so erected 
and situated as aforesaid upon the lot of land hereinabove partie- 
ularly deseribed, to wit, the labor and materials to be used and 
which were used in and about the plumbing, gas-fitting, and roof- 
ing thereof; that said labor so performed and sald materials so fur- 

nished were of a reasonable value of $1,255.24; that no part 
14 of said sum of 81,255.24 hds been paid, ca that the same is 
now wholly due and owing for said labor and materials. 

That said labor was so performed and said materials so fur- 
nished as aforesaid at the instance and request of one W. E. Lane, 
who, as plaintiff is informed and believes, and upon his informa- 
tion and belief avers, was during the period aforesaid the con- 
tractor with said defendant, F. C. Howes, for the construction of 
said building and structure and the person having charge of the 
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construction and erection thereof, and who was also during said ‘ 

period the agent of said defendant, F.C. Howes, in and about the ‘ 

construction of said building and stracture and the employment of 

labor and the procurement of the materials to be done and furnished 

thereof, ; 
That on or about the 4th day of October, 1SS7, at) said city of 

Los Angeles, thie said defendant, W. ie Lane, Wiis engaged 11) thie - a 

erection of said building and structure of said defendant, F.C, | 

Howes, and as contractor with and agent of said defendant Llowes, ‘ 

as hereinabove allewed. 
That at the time last aforesaid said defendant, ww. &. Lifie, while A 


acting as contractor and agent as aforesaid, did make and enter into 
a certain contract with said firm of D. Knox & Co., whereby he 
employed said firm of D. Knox & Co. to, and said firm of D. Knox 

& Co. undertook and agreed to, furnish, supply, put into, 
15 affix, and put into said building and structure the plumbing, 

gas-fitting, and tin-roofing required therefore, and to supply 
the materials and to perform the labor in and about such plumbing, 
gas-fitting, and tin-rooling, and whereby said defendant, W. E. Lane, 
then and there undertook and agreed to pay to said defendant, D. 
Knox & Co., for such labor and materials the usual and customary 
price and charge therefor and what said materials and labor were 
fairly and reasonably worth, 

Phat pursuant to said contract and agreement said firm of D. 
Knox & Co., between said dth dav of October, ISS7, and said Sth 
day of March, 1585, furnished certain water-pipe, gas-pipe, fixtures, 
tin, and other materials and performed labor to be used and which 
was used in such plumbing, gas-fitting, and tin-roofing, and in the 
construction of said building and = structure as aforesaid, of all of 
which said defendant, f°. C. Howes, then had full notice and knowl- 
edge; that said materials and labor are the same materials and 
labor hereinbetore mentioned and were of the value hereinbefore 
alleged. 

That, as plaintiff is informed and believes, and upon his infor- 
mation and belief avers, said building and structure was completed 
on the 6th day of March, ISSS; that after the completion thereof 

and within thirty (50) days after the completion of the same, 
16 to wit, on said 6th day of Mareh, ISSS, said firm of D. Knox 

& Co. duly filed for record with the county recorder of said 
county of Los Angeles, being the county in which said real prop- 
erty is situated, a claim containing a statement of their demand, 
after ‘deducting all just credits and offsets, to Wit, astatement of 
their demand for said labor so performed and for said materials so 
furnished as aforesaid and for said amount of $1,255.24, the value 
thereof; that said claim so filed for record as aforesaid also con- 
tained the name of the owner and the name of the reputed owner of 
said land and of said building and strueture, to wit, the name of said 
defendant, I. C. Hlowes; that said claim so filed for reeord as afore- wm 
said also contained the natne of the person by whom said firm of D. 
Knox & Co. was emploved, and to whom ii furnished materials as 
aforesaid, to wit, the name of W. kb. Lane, who, as plaintiff is in- 


r 


ll 


‘ 
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formed and believes, and upon his information and _ belief avers, 
was the contractor with said defendant, F. C. Howes, for the eree- 
tion of said building and structure and was the agent of said de- 
fendant, IF. C. Howes, in and about the employment of said firm of 
D. Knox & Co. to perform the labor and furnish the materials afore- 
said; that said claim so filed for record as aforesaid also contained 
a statement of the terms, time given, and conditions of the 
17 contract of said D. Knox & Co. under which they were to 
and did perform said labor and furnish said materials, 
to wit, that they should furnish the plumbing, gas-fitting, and 
roofing cf said building and = structure and the supplies or 
materials necessary therefor at and for the price at which said 
labor and materials were usually performed and furnished; that 
suid claim so filed for record as aforesaid also contained a de- 
scription of the property to be charged with the lien of said 
D. Knox & Co, tor said labor and materials sufficient for the 
identification thereof, to wit, that certain lot or parcel of land sit- 
uated in the city of Los Angeles, in the county of Los Angeles, and 
described as follows: That certain lot and building situated at the 
junction of Main, Upper Main, and Lower Main streets, being 
bounded on the west by Upper Main street and on the east by Lower 
Main street and on the north by Main street, having a frontage of 
about thirty-five (55) feet on Main street and running back about 
seventy (7) feet north, between Upper and Lower Main streets, and 
that said claim so filed for record as aforesaid was duly verified by 
the oath of D. Knox, one of the inembers of said firm of D. Knox 
& Co., and was on 6th day of Mareh duly recorded by the county 
recorder of said county of Los Angeles pursuant to law. 
That within thirty (50) days after the completion of said 
IS building and structure, wo wit, on the th day of April, 1888, 
said firm of D. Knox & Co. duly filed for record with the 
county recorder of said county of Los Angeles a claim containing 
a statement of their demand after deducting all just credits and off- 
sets, to wit, for the said demand of said firm for said labor performed 
and material furnished as aforesaid in the amount of $1,255.24, 
containing also the name of said defendant, I. C. Howes, as the 
hame of the owner and of the reputed owner of said building and 
structure and of said lot of land upon which the same was con- 
structed and ts situated as aforesaid, and also containing the name 
of W. E. Lane as the name of the person by whom said firm was 
employed and to whom it furnished said materials, and who, as the 
agent of said owner, F.,.C. Ilowes, employed said firm to perform 
said labor and furnish said materials, together with a statement of 
the terms, time given, and conditiens of their said contract, to wit, 


} 


that said Jabor and materials were to be paid for in United States 


gold econ is Soon us said labor Wis performed and said materials 


were furnished, and also a descriptren of the property to be charged 
with the lien of the firm of said D. Kuox & Co. sufficient for the 
identification of said property, to wit, a description of said real 
property as the same is firstly herein bounded and particularly de- 


ET A L. 
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scribed. Said iast-named claim was duly verified by the oath 
1) of said P. R. Tipton, one of the members of said firm of D. 

Knox & Co., and that said claim was on said 5th day of 
April, 1888, duly recorded by the county recorder of said county of 
Los Angeles pursuant to law. 

That said firm of D. Knox & Co. paid for filing and recording 
sald lien the sum of $1.90. 

That, as plaintiff is informed and believes,and upon hits informa- 
tion and belief avers, said ‘irm of D. Knox & Co. paid for filing and 
recording their said lien firstly hereinabove mentioned and referred 
to the sum of 81.90. ' 

That on the 12th day of April, 1SSS, said firm of D. Knox & Co., 
for value, sold, assigned, transferred, and set over to this plaintiff 
their said claim and demand for labor performed and materials 
furnished as aforesaid, and also their said lien and right of lien 
therefor, and that at all times since said last-named day plaintiff 
has been and is the holder and owner of said claim and demand 
and of said lien, and entitled to enforce and collect the same, and 
receive all moneys due or to become due on aceount thereof. 

That the whole ot the lot of land hereinbefore particularly de- 
scribed is required for the convenient use and occupation of said 
building, and that at the commencement of the work and of the 
furnishing of materials for said building and strueture by said D. 

Knox & Co. said land and the whole thereof belonged to said 
20) defendant, I’. C. Tlowes, who then and now owns a fee-simple 
estate therein. 


(TT. 


And for a further and seperate cause of action plaintiff alleges— 

That the dciendant, I’. C. lowes, is and at all the times herein- 
after mentioned was the owner and reputed owner of all the land 
and premises situated in the city and county of Los Angeles, State 
of California, and deseribed as follows, to wit: 

Commencing at a point on the east line’of Upper Main street, be- 
ing the southwest corner of a brick building now or formerly owned 
by Domingo Amestoy, and running thence south 23 deg. 21 min. 
west, along the east line of Upper Maine street ninety-two (92) and 
P's feet, more or less, to the north ast corner of Marchessault street 
and Upper Main street; thence south 49 deg. 30 min. east along 
Marchessault street forty-six (46) and (4,°; feet to the northwest cor- 
ner of Main and Marchessault streets; thenee north 57 deg. east 
along said line of Main street ninety-five (95) and °° feet to the 
southeast corner of lot owned by said Amestoy, and thenee north 
oo deg. 45 min. west sixty-eight and feet along the line of said 
Amestoy to place of beginning, together with the appurtenances 

thereof, 
21 That the building upon said lot of land is numbered as 
follows: Numbers 501, 503, 507, 5073, and 509 Lower Main 
or Main street, nutnbers 2, 4,6,58, and 10 Upper Main street, and 
numbers 1, 2, and 0, junction of Main and Marchessault streets. 


’ 


a 


eh, 
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That plaintiff is informed and believes, and on such information 
and belief alleges the fact to be, that at all the times hereinafter 
mentioned the said defendants had entered into a contract with each 
other, under and by the terms of which the said W. E. Lane was to 
construct and erect for defendant Howes that certain building afore- 
suid situated on said deseribed land. 

That, as plaintiff is informed and believes, and on his informa- 
tion and belief avers, said contract was never reduced to writing nor 
subscribed by the parties thereto or either of them, and that said 
contract was not, nor was any memorandum thereof, filed in the 
office of the county recorder of said county of Los Angeles, either 
before the construction of said building or the work thereon was 
commenced or at any other times, and that the amount agreed to 
be paid thereunder by the said defendant Howes te the said defend- 
ant Lane exceeded and exceeds the sum of one thousand ($1,000) 
dollars. 

That on or about the 4th day of October, A. D. 1887, the said de- 

fendant, W. E. Lane, was engaged in erecting the aforesaid 
22 building for the said defendant, F. C. Howes, and as his 

agent, and was the person in charge of the construction 
thereof. ; 

That at the last-mentioned times the said W. E. Lane, then and 
there being the agent of the said Howes and acting as aforesaid, did 
make and enter into a contract with D. Knox & Co., of the said city 
of Los Angeles, whereby said D. Knox & Co. undertook and agreed 
to furnish, supply, put into, and aflix inand upon said building the 
material, plumbing, gas-fitting, and tin-roofing required for the 
complete completion of the same, and whereby the said W. Kk. Lane 
then and there undertook and agreed to pay to the said D. Knox & 
Co., in United States gold coin, so much as the said material and 
- the labor of putting in and atlixing the same to said building should 
be reasonably worth. 

That in pursuance of said contract and agreement the said D. 
Knox & Co. did, between the 4th day of October, 1557, and the Sth 
day of March, 1858, furnish certain water pipe and fixtures and gas 
pipe and fixtures and tin and other materials, and did put in, upon, 
and affix the same to said building in the construction of said 
building under and by the direction of the said defendant, W. E. 
Lane, and of which defendant, F. C. Howes, had full knowledge; a 

full and itemized account of which material and labor so fur- 
23 nished and performed is hereunto annexed and marked Ex- 
hibit “A” and made a part of this complaint. 

That the said material so furnished and the labor so performed as 
aforesaid in the construction of said building was reasonably worth 
the sum of twelve hundred and thirty-five and 4, dollars. 

And it was also understood and agreed by and between said D. 
Knox & Co. and said W. E. Lane the said sum should be paid in 
United States gold coln, and that the Satie is Si) pavable, 

That within thirty (30) days after the completion of said build- 
ing and structure, to wit, on the 5th day of April, 1858, said firm of 
D. Knox & Co. duly filed for record with the county recorder of said 
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county of Los Angeles a claim containing a statement of their de- 
mand after deducting all just credits and offsets, to wil, (or [re san 

demand of said firm for said labor performed and materials fur- 
nished as aforesaid in the amount of $1,235.24, containing also the 


it) 


dant. Ff. 
er of sat 


‘ 


name of said deten (’. [Towes, as the name of the owner and 
of the reputed own | building and structure and of said lot 
of land Upon which the same was constructed and Is situated as 
aforesaid, and also containing the name of W. E. Lane as the name 

of the prersol Ly) whom said firm was employed and to whom 
24 it furnished said materials, and who, as the agent of said 

owacr, F.C. Howes, employed said firm to perform said labor 
and furnish said mate rials, together with a statement of the te rns, 
time given, and conditions of their said contract, to wit, that said 
labor and materials were to be paid forin United States gold coin as 


soon as said labor was performed and said materials were furnished, 


ana also a deseription of the property to be charged with the lien of 
the firm of said D. Knox & Co. sutticient for the identification of 


said property, to wit,a description of said real property as the same 
is firstly herein bounded and particularly described. Said last- 
hamed claim was duly verified by the oath of sald P. R Tipton, 
one of the members of said firm of D. Knox & Co., and that said 
claim) Was, on said oth day oO! April, ISSS. duly recorded by the 
county recorder of said county of Los Angeles pursuant to law. 

That said firm of D. Knox & Co. paid for filing and recording 
said lien the sum of S190. 

That on the 12th day of April, ISSS, said firm of D. Knox «& Co.. 


for value, sold, assigned, transferred, and set over to this plaintiff 


their said claim and demand for labor performed and materials fur- 
nished as aforesaid, and also their said lien and right of lien there- 
for,and that at all times since said last-named day plaintiff has been 
ana is the holder and owner ot sald cialimn and demand and 

25 of said lien and entitled toenforce and collect the same and 
receive all moneys due or to become due on account thereof. 

That no part of the said item of twelve hundred and thirty-tive 


peo ™ 


pay (i,250.24) dollars has been paid, and the same is now wholly 


due and payable from defendants to plaintiff; that the sum of 


$150.00 is a reasonable sum for attorney’s fees in prosecuting this 
suit in the superior court. 

That the whole of the lot of land hereinbefore particularly de- 
scribed is required for the convenient use and occupation of said 
building, and that at the commencement of the work and of the 
furnishing of materials for said building and structure by said D. 
Knox & Co. said land and the whole thereof belonging to said de- 
fendant, f°. C. Ilowes, who then and now owns a fee-simple estate 
therein. 

That the said defendant, Lane, has been, by the decree of said 
court duly made and entered in the case of W. 0. Lane, insolvent, 
vs. lis creditors, adjudged insolvent, and the defendant, F. W. Dear- 
born, has bee li, by decree of said court in said insolvency proceed- 
ings duly given, made, and entered, appointed assignee of said in- 
solvent, and duly qualified as such. 


ce lei. 
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Wherefore plaintiff prays judgment for the sum of $1,391.20, and 
the same adjudged a lien against the lot of land described. 
26 That said premises, building, and appurtenances above de- 
scribed, to the extent of the interest of said defendants therein, 
be adjudged and decreed to be sold by the sheriff of Los Angeles county 
according to law and the practice of this court, and that the pro- 
ceeds of such sale be applied to the payment of the costs of these 
proceedings and the sale, and reasonable attorney’s fees of one hun- 
dred and fifty dollars, and said plaintiff’s claim, amounting to said 
sum of $1,241.20, and also for the claim of any other lienholders, if 
any such there be, on said property who shall come in and be duly 
made parties to this action, and for costs of suit. 

That plaintiff be allowed a reasonable sum for attorney’s fees by 
said court and his costs in preferring and recording said lien. 

That plaintiff or any other parties to this suit may become pur- 
chasers at such sale. 

That such plaintiff may have such other and further order and 
relief in the premises as the case may require and as to the court 
may seem just. 

DAVIS & TAYLOR, 
Attorneys for Plaintiff. 
(Duly verified.) 


Endorsed: Filed May 21, i888. 


27 (Title of court and cause.). 
Answer. 


The defendant, F. C. Howes, answers the first count of the com- 
plainant, and alleges— 

That he has no information or belief on the subject sufficient to 
enable him to answer the allegation of the complaint— 

That on the first day of October, 1887, D. Knox, P. R. Tipton, 
D. C. Golden, and A. Leverenz were copartners doing business, and 
continuously since last-named day have been and are now doing 
business, at said city of Los Angeles under the firm name and style 
of D. Knox & Co., and as such were carrying on the business of 
plumbing, gas-fitting, and tin-roofing ; that atall the dates and times 
aforesaid said firm of D. Knox & Co. and said parties constituting 
said firm were and they are now mechanics and materialmen re- 
siding and doing business ti said city of Los Angeles. 

And he therefore denies that on the first day of October, 1887, D. 
Knox, P. R. Tipton, D. C. Golden; and A. Leverenz were copartners 
doing business, or that they have since said last-named day continu- 
ously or at all been or are now doing business, at said city of Los 
Angeles under the firm name and stvle of D. Knox & Co., or that 

said parties constituting said firm were or now are mechanics 
28 or materialmen residing or doing business in said city of 
Los Angeles or at all. 

That he denies that on the 4th day of October, 1887, or on divers 

dates thereafter to and including the 5th day of March, 1888, or at 
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any time said firm of D. Knox & Co.,as mechanics or material- 
men as aforesaid or at all, ever performed any labor upon or fur- 
nished materials to be used or which were actually used in the con- 
struction of the building mentioned and described in the complaint 
in and about the plumbing, gas-fitting, or roofing thereof or other- 
wise at the personal instance of this defendant. 

That he denies, on information and_ belief, that the labor so al- 
leged to have been performed and the materials so alleged to have 
been furnished were of the fairand reasonable value of $1,250.24 or 
of any oti.er value in excess of $700.00. 

That he has no information or belief upon the subject sufficient 
to enable him to answer the allegation of the complaint that no 
part of said sum of $1,255.24 has been paid, and he therefore denies 
the same, and he denies that the siime is now due or payable from 
this defendant wholly or in part. 

That he denies that said building and structure was completed on 

the 6th day of March, 1558, and alleges, upon his information 
29 and belief, that the same was completed on the 26th day of 

lebruary, ISSS; that he admits that W. E. Lane was the 
contractor with this defendant for the erection of said building and 
structure, but he denies that the said W. E. Lane was the agent of 
this defendant in and about the employment of said firm of D. 
Knox & Co. to perform the labor or furnish the materials aforesaid 
or otherwise. 

That he has no information or belief upon the subject sufficient 
to enable him to answer the allegation of the complaint— 

That on the 12th day of April, 1858, said firm of D. Knox & Co., 
for value, sold, assigned, transferred, and set over to this plaintiff 
their said claim and demand for labor performed and for materials 
furnished as aforesaid, and also their said lien and right of lien 
therefor, and that at all times since said last-named day plaintiff 
has been and is the holder and owner of said claim and demand 
and of said lien and entitled to enforce and colleet the same and 
receive all Moheys due or to by Come due on account thereof, 

And he therefore denies that On the 12th day of April, LSSS, or at 
any other time said tirm of D. Knox & Co.. for value or otherwise, 
sold, assigned, transferred, or set over to the plaintiff their said 
Claim and demand for labor performed and materials furnished as 

aforesaid or their said lien or right of lien therefor, or that 
oO at any time since said last-named day plaintitf has been or 
now isa holder or owner of said claim and demar1 or of 
said lien or entitled to enforce or claim the same or to receive all 
moneys due or to become due on account thereof or any part thereof. 

And the defendant answers the second count of the complaint, and 
alleges— 

That he has.no information or belief on the subject sufticient to 
enable him to answer the allegation of the complaint— 

That on the first day of October, ISS;, 1). Knox, r, I. Tipton, D. 
C. Golden, and A. Leverenz were copartners doing business, and 
continuously since last-named day have been and are now doing 
business, at said city of Los Angeles under the firm name and style 


’ 
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of D. Knox & Co., and as such were carrving on the business of 
plumbing, gas-fitting, and tin-roofing; that at all the dates and 
tines aforesaid said firm of D. Knox & Co. and said parties consti- 
tuting said firm were and they are now mechanics and material- 
men residing and doing business in said city of Los Angeles. 

And he therefore denies that on the first day of October, 1887, D. 
Knox, P. R. Tipton, D. C. Golden, and A. Leverenz were copartners 
doing business, or that they have since the last-named day continu- 

ously or at all been or are now doing business, at said city of 
ol Los Angeles under the firm name and style of D. Knox & 

Co., or that said parties constituting said firm were or are 
now mechanics or materialmen residing and doing business in said 
citv of Los Angeles or at all. 

That he has no information or belief on the subject sufficient to 
enable him to answer the allegation of the complaint— 

That on the 4th day of October, 1887, and on divers dates there- 
after to and including the 5th day of March, 1888, said firm of D. 
Knox & Co.,as mechanics and materialmen as aforesaid, performed 
labor .pen and furnished materials to be used and which were 
actually used in the construction of said building so erected and 
situated as aforesaid upon the lot of land hereinbefore particularly 
described, to wit, that labor and materials to be used in and about 
the plumbing, gas-fitting, and roofing thereof. . 

And he therefore denies that on the 4th dav of October, 1887, or 
on divers dates thereafter to and including the Sth day of March, 
1888, or at any time said firm of D. Knox & Co., as mechanics or 
materialmen or at all, performed any labor upon or furnished 
any materials to be used or which were actually used in the con- 
struction of said building so erected and situated as aforesaid upon 
the lot of ground in the complaint particularly deseribed in 
and about the plumbing, gas-fitting, or roofing thereof or other- 

wise. 
32 He denies, upon his information and belief, that the labor 
so alleged to have been performed or the materials so alleged 
to have been furnished were of the reasonable value of $1,255.24 or 
of any value whatever in excess of 8700. 

That he has no information or belief upon the subject sufficient 
to enable him to answer the allegation of the complaint.— 

That no part of said sum of $1,255.24 t.as been paid, and that the 
same is now due and owing for said alleged labor and materials, 
and he therefore denies the same. 

He admits that the said W. E.. Lane was contractor with him for 
the construction of said building and structure, but he denies that 
he was the person having charge of the construction and erection 
thereof, or who was, during the said period or at any time, the agent 
of this defendant otherwise than as such contractor in and about 
the construction of said building or structure or the employment 
of Jabor or the procurement of materials to be done and furnished 
therefor. - 

That he has no information or belief upon the subject sufficient 
to enable him to answer the allegation of the complaint that— 
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That at the time last aforesaid said defendant, W. E. Lane, while 
acting as contractor and agent as aforesaid, did make and enter 
Oo into a certain contract with said firm of D. Knox & Co. to, and 
said firm of D. Knox & Co. undertook and agreed to, furnish, 
supply,and put into, affix and put into said building and structure 
the plu:mbing, gas-fitting, and tin-roofing required therefor, and to 
supply the materials and to perform the labor in and about such 
plumbing, gas-fitting and tin-roofing, and whereby said defendant, 
W.E. Lane, then and there undertook and agreed to pay to said 
defendant, D. Knox & Co., for such labor and materials the usual 
and customary price and charge therefor what said materials and 
labor were fairly and reasonably worth. 

And he therefore denies that at the time last aforesaid or at any 
time said defendant, W. E. Lane, while acting as contractor ot agent 
as aforesaid or otherwise, did make or enter into any contract with 
said firm of D. Knox & Co. to, or that said firm of D. Knox & Co. 
did undertake or agree to, furnish, supply, or put into, affix or put 
into, said building or structure the plumbing, gas-fitting, or tin- 
roofing required therefor, or to supply any materials or to perform 
any labor in and about such plumbing, gas-fitting, or tin-roofing, 
or that the said defendant, W. E. Lane, thereby then and there or 
at all undertook or agreed to pay to said D. Knox & Co. for such 
labor or materials the usual or customary or any price or to charge 

therefor what said materials or labor were fairly or reason- 

od ably worth or any other sum whatever. 
That he has no information or belief upon the subject 
sufficient to enable him to answer the allegation of the complaint— 

That pursuant to said contract and agreement said firm of D. 
Knox & Co., between said 4th day of October, ISS7, and said Sth 
dav of March, 1888, furnished certain water-pipe, gas-pipe, fixtures, 
tin and other materials and performed labor to be used and which 
was used in such plumbing, gas-fitting. and tin-roofing and in the 
construction of said building and structure as aforesaid. 

And he therefore denies that the said firm of D. Knox & Co., be- 
tween sald 4th day of October, ISS7, and said Sth day of March, 
ISSS, or at any time, furnished certain water-pipe, gas-pipe, fixtures, 
tin or any other materials or performed labor to be used or which 
was used in plumbing, gas-fitting, or tin-roofing or otherwise In 
the construction of said building and structure aforesaid. 

And he denies that this defendant then or at all had fall notice or 
knowledge or any notice or knowledge of said alleged work or labor. 

Ile denies that said building and structure was completed the 6th 
dav of Mareh, ISSS, and alleges, upon his information and belief, 
that the same was completed on the 26th day of February, 

LSSS. 
oO) That he has no information or belief Upotr the subject sufh- 
cient toenable lim to answertheallegation of the complaint— 

That on the 12th day of April, LSSS. sald firm of D. Knox & Co. 
for value, sold, assigned, transferred, and set over to this plaintiff 
and their said claim and demand for labor performed and for mate- 
rials furnished as aforesaid, and also their said len and right of lien 
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therefor, and that at all times since said last-named day plaintiif has 
been and is the holder and owner of said claim and demand and of 
said lien and entitled to enforce and collect the same and receive all 
moneys due or to become due on account thereof. 

And he therefore denies that on the 12th day of April, SSS, or at 
any time said firm of D. Kuox & Co., for value or otherwise, sold, 
assigned, transferred, or set over to the plaintiff their said claim and 
demand for labor performed and materials furnished as aforesaid or 
their said lien or right of lien therefor, or that at any time since said 
last-named day plaintiff has been and now is a holder or owner of 
said claim and demand or of said lien or entitied to enforce or claita 
the same or to receive all moneys due or to become due on account 
thereof or any part thereof. 

And the defendant answers the third count of the complaint, and 
alleges— 

That he denies that the contract between W. E. Lane and 
ol this defendant referred to in the complaint was not reduced 
to writing and was not subscribed by the parties thereto, and 
alleges the fact to be that said econtraet was reduced to writing and 
was subseribed by the parties and by bothof them. He admits that 
Ol or about the 4th day of ( lctober, LSS7, the defendant, W. Ie. Lane: 
was engaged in erecting the said building for this defendant, and 
alleges that he was so engaged under his contract with this defend- 
ant as aforesaid, but he denies that he was otherwise the agent of 
this defendant, and he denies that he was the person in charge of 
the construction of said building. 

‘That he has no information or belief Upon the subject sufficient 
to enable him to answer the allegation of the complaint— 

That at the lasi-mentioned times the said W. E. Lane, then and 
there being the agent of the said Howes and acting as aforesaid, did 
make and enter into a contract with D. Knox & Co., of the said city 
of Los Angeles, whereby said D. Knox & Co. undertook and agreed 
to furnish, supply, put into, and affix in and upon said building the 
material, plambing, gas-fitting, and tin-roofing required for the com- 
plete completion of the same, and whereby the said W. E. Lane then 
aud there undertook and agreed to pay to the said D. knox & Co., 

in United States gold coin,so much as the said material and 
vi the labor of putting in and affixing thesame to said building 
should be reasonably worth. 

And he therefore denies that the said W. E. Lane did at any 
time make or enter into a contract with D. Knox & Co., of the 
said city of Los Angeles, whereby said D. Knox & Co. undertook or 
agreed to furnish, supply, put into, or affix in or upon said build- 
ing the material, plumbing, gas-fitting, or tin-roofing required for 
the complete coinpletion of the same, or otherwise or at all; and he 
denies that the said W. E. Lane thereby then and there or at all 
undertook or agreed to pay to the said D. Knox & Co., in United 
States gold coin or otherwise, or at all, so much as the said mate- 
rial or the labor of putting in or affixing same to the said building 
should be reasonably worth. 
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That he has no information or belief upon the subject sufficient 
to enable him to answer the allegation of the complaint. 

That in pursuance of said contract and agreement the said D. 
Knox & Co. did, between the 4th day of October, 1887, and the oth 
day of March, 1858, furnish certain water pipe and fixtures and gas 
pipe and fixtures and tin and other materials, and did putin, upon, 
and allix the same to said building in the construction of said build- 
ing under and by the direction of the said defendant, W. E. Lane, 

and of which defendant, I. C. Ilowes, had full knowledge. 
35 A fulland itemized account of which material and labor so 

furnished and performed is hereunto annexed and marked 
Exhibit “A,” and made a part of this complaint. 

And he therctore denies that the said D. Kuox «& Co., in pursu- 
ance of said alleged contract or agreement, or at all, between the 
4th day of October, ISS7, and the 5th day of Mareh, 1588, or at any 
other time, furnished certain water pipe or fixtures or gas pipe and 
fixtures or tin or other matertals, or did put in, upon, or aflix same 
to the same building in the construction of said building, or that 
they furnished or performed any of the materials or labor men- 
tioned in the account annexed to the complaint and marked Ex- 
hibit “A” under or by the direetions of said W. E. Lane or other- 
wise or atall,. . 

And he denies that this defendant had any knowledge of such 
alleged materials being furnished or of such alleged work being 
done. 

That he denies upon his information and belief that the said ma- 
terials so alleged to have been furnished and the labor so alleged to 
have been performed in the construction of said building was rea- 
sonably worth the sum of $1,250.24 or any other sum in excess of 
S700. 

That he denies that the elaim for a lien recited in this count of 
the complaint was filed within thirty days after the completion of 

said building and structure. 
ow That he has no information or belief upon the subject 
suflicient to enable him to answer the allegation of the com- 
plaint. 

That on the 12th day of April, 1888, said firm of D. Knox & Co., 
for value, sold, assigned, transferred, and set over to this plaintiff 
their said claim and demand for labor performed and for materials 
furnished as aforesaid, and also their said Hen and right of lien 
therefor, and that at all limes since said last-named day plaintiff has 
been and is the holder and owner of said claim and demand and of 
said lien and entitled to enforce and collect the same and receive 
all moneys due or to beeome due on account thereof. 

And he ther fore denies that on the 12th day of April, 1888, or at 
any other time, said firin of D. Knox & Co., for value or otherwise, 
sold, assigned, transferred or set over to the plaintiff their said claim 
and demand for labor performed and materials furnished as afore- 
sald, or their said lien or right of lien therefor, or that at any time 
since said last-named day plaintiff has been or now is a holder or 
owner of said claim and demand or of said lien, or entitled to en- 
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force or claim the same, or to receive all moneys due or to become 
due on account thereof or any part thereof. 
And for a second defense this defendant alleges, upon informa- 
tion and belief, that the building and structure mentioned in 
40) the complaint was completed on the 26th day of February, 
1SSS. 
And for a third defense he alleges 

That on the 12th day of Se antem ber, 1SS7, and the 3ist day of 
October, 1887, he entered into certain contracts in writing with one 
W. E. Lane for the construction and erection of the building and 
structure upon the lot of ground mentioned in the complaint, copies 
of which said written contractare hereto annexed, marked Exhibit 
“A and “5b,” and made part of this answer. 

That the building mentioned in said contract is the same 
building mentioned in the complaint, and that the same, as this de- 
fendant is informed and believes, was completed on the 26th day of 
February, 1888. 

That this defendant well and truly performed and kept all the 
provisions and conditions of said contract and paid the moneys 
therein mentioned by him to be paid to the said W. E. Lane at the 
times and in the manner therein provided, except the sum of $875, 
being twenty-five per cent. of the amount named in the second con- 
tract, Which amount he still holds in his hands and is ready to pay 
to mechanics and materialmen employed by the said Lane in and 
about the construction of said building, as the court may direet. 

4. That liens have been filed by the mechanies and material- 


4] men against said building and premises for various sums, 
aggregating the sum of $5,645.60, and actions have been 
begun against this defendant to enforce a number of said claims, 


aggregating the sum of $4,597.63, and other like actions have been 
threatened, 

That the said D. Knox & Co. did not at any time give notice 
to this defendant in writing or otherwise that they had performed 
labor or furnished material to the said W. Ek. Lane or that they had 
agree “d so to do until long after the comp ‘letion of the s sald buils ling 
and long after the filing of their first claim for a len mentioned 
and alleged in the com pl: int, to wit, until the llth day of March, 
1888. 

That on the day and vear last aforesaid this defendant, in ae- 
cordance with the terms of his contract with said W. E. Lane as 
aforesaid, has paid to the said Lane the whole contract price afore- 
suid except the sum of $875 aforesaid. 

And for a fourth defense he alleges: — ; 

To avoid useless repetition, he alleges here by reference to his 
third defense the facts therein alleged; and, further answering, he 
alleges that before the commencement of this action, to wit, on the 
Lith day of May, 1588, he gave notice to the plaintiff and the | said 
D. Knox & Co. that he had in his hands $875 which was still due 

the contractor under his contract, being the sum of twenty- 
42 five per cent. retained until thirty-five days after the comple- 


v—loo7 


18 F. C. HOWRS V8. LEVI M. KELLOGG FT AL. 


tion of the building, and that he was willing to divide this 
amount pro rata between the different lien claimants. 

And tor a fifth defense he alleges: 

:. That ot) the 12th dav ot Septem ber, 1SS7, and the oist day of 
October, ISS7, he entered into certain contracts in writing with one 
W. E. Lane for the construction and erection of the building and 
structure upon the lot of ground mentioned in the complaint, copies 
of which said written contracts are hereto annexed and marked Ex- 
hibit "A" and * i” and made part of this answer. 

2. That he alleges, upon his information and belic® “5. 9¢ all 
the times ‘uentioned in the complaint the said D. Knox & Co. had 
full notice and knowledge of said contract. 

HAYNES & MITCHELL, 
Attorneys for the Defendant, F. C. Ilowes. 


(Exhibit “A” and “ DB,’ annexed to the answer, appear in the state- 
Inent post, and are therefore omitted here.) 


13 In the Superior Court in and for the County of Los Angeles, 
State of California. 


Tue WittamMetrre StreaAM Mitris LUMBERING AND ) 

MANUFACTURING ComMPaNy, & Corporation, Plaintilf, | 
Us. » Complaint. 

F.C. Howes and F. W. Dearborn, Assignee, «c., | 

of W. E. Lane, an Insolvent Debtor, Defendants. — J 


Plaintiff above named complains of defendants above named, and 
for cause of action alleges: 


I. 


That plaintiff is and was at all the times herein mentioned a cor- 
poration organized and existing under the laws of the State of 
Oregon and doing business in the city.and county of Los Angeles, 
State of California, dealing in lumber and building material. 


IT. 
That defendant, F. W. Dearborn, was, on the 7th day of 
44 April, 1858, nominated and appointed assignee of the estate 


of W. FE. Lane, an insolvent debtor, by order of the superior 
court of Los Angeles county, State aforesaid, and he thereafter duly 
qualified, and ever since has been and now Is the duly appointed, 
qualified, and acting assignee of the estate of said insolvent. 


Ill. 


That the defendant, F. C. Howes, is and at all the times herein 
mentioned was the owner and reputed owner and seized in fee of 
all that certain lot, piece, or parcel of land situate in the city and 
county of Los Angeles and State of California, and bounded and 
more particularly described as follows: 


iti aA ~*~ 


cal ain, antler ° 


Sa ae 
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Commencing at a point on the east line of Upper Main street, 
being the southwest corner of a brick building now or formerly 
owned by Domingo Amestoy, and running thence south 23 deg. 21 
min. west along the east line of Upper Main street ninety-two and 
oly feet, more or less, to the northeast corner of Marchessault and 
Upper Main streets; thence south 49 deg. 30 min. east along 
Marchessault street forty-six and ;*,°; feet to the northwest corner of 
Main and Marchessault streets; thence north 37 deg. east along said 

line of Main street ninety-five and ,°5 feet to the southeast 
45 corner of lot owned by said Amestoy, and thence north 55 

deg. 48 min. west sixty-eight and #)) feet along the line of 
said Amestoy to place of beginning, together with the appurte- 
nances thereof. 

That there is now constructed and situate upon said lot of land a 
certain building and structure which is known and designated as 
follows: Numbers 501, 508, 507, 5073, and 500 Lower Main street 
or, Main street; numbers 2, 4,6, 8, and 10 Upper Main street, and num- 
bers 1, 2, and 3, at the junction of Main and Marchessault streets. 

ay. 

That on the 6th day of October, 1887, and on divers dates there- 
after, to and including the 29th day of February, 1888, plaintiff 
furnished lumber at the personal instance and request of defendant, 
I. C. Howes, which lumber was to be used and was actually used in 
the construction of said building so erected and situated on said lot 
of land hereinbefore particularly deseribed. 

That said lumber so furnished by plaintiff was of the fair and 
reasonable value of $2,592.55; that at the dates and times said lum- 
ber was so furnished as aforesaid said plaintiff was not the con- 
tractor or a contractor with said defendant, F. C. Howes, for the 

construction of said building or any part thereof; that no 
46 part of said sum of $2,592.55 has been paid, and the whole 
thereof is now due and payable from the said defendant, F. 
(’. Llowes, to plarntilf. 
V. 

That said building and strueture was completed and work stopped 
thereon on the 29th day of February, 1888; that after the comple- 
tion thereof, and within 30 days after the completion thereof, to wit, 
on the 17th day of March, 1888, plaintiff duly filed for record with 
the county recorder of Los Angeles county, being the county in 
which said real property is situated, a claim containing a statement 
of its demand, after deducting all just credits and offsets, to wit, 
a statement of its demand for said lumber so furnished as aforesaid, 
and for said amount of $2,592.55, the value thereof; that said claim 
so filed for record as aforesaid also contained the name of the 
owner and reputed owner of said land and premises, to wit, the 
name of defendant, F.C. Howes; that said claim so filed for record 


as aforesaid also contained the name of the person by and with 


whom plaintiff agreed to furnish and to whom plaintiff did furnish 


es. was 
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iame of W. E. Lane, who, as plain- 
ves, and upon such information and belief 
ntractor with said defendant, F. C. Howes, 


_-— 
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tract uUbader which plaintiff was to and did 
vit, that plaintiff agreed to furnish from 
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[ wes, who then and now owns a fee-simple 


aid F.C. Howes did not nor did any one 
vs atter he had obtained knowledge of the 


of said Dutiding, or at all, give notice in 
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Plaintiill refers to paragraph IT of the foregoing count, 
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plaint on this separate and distinct count, and plaintiff further 
alleges as follows: 


ITT. 


That defendant, F. C. Howes, is and was at all the times herein 
mentioned and now is the owner and reputed owner of that certain 
real property situate in the city of Los Angeles, county of Los 
Angeles, State of California, bounded and deseribed as follows, to 
wit: 

Commencing at a point on the east line of Upper Main street, be- 
ing the southwest corner of a brick building now or formerly owned 
by Domingo Amestoy, and running thence south 25 deg. 21 min. 
west along the east line of Upper Main street ninety-two and yy 
feet, more or less, to the northeast corner of Marchessault and Upper 
Main streets; thence south 49 deg. 50 min. east along Marchessault 
street forty-six and 4°, feet to the northwest corner of Main and 
Marchessault streets; thence north 57 deg. east along said line of 
Main street ninety-five and ,®", feet to the southeast corner of lot 
owned by said Amestoy, and thenee north 55 deg. 45 min. west 
sixty-eight and ,’,\; feet along the line of said Amestoy to the place 


100 , 
of beginning, together with the appurtenances thereof, and the 
50 building hereinafter mentioned was erected and constucted 


thereon with his knowledge and consent and for his benefit, 
and said owner and reputed owner did not nor did any one for him, 
within three days after he had obtained knowledge of the erection 
of said building, or at all, give notice in writing or otherwise, posted 
upon said land or building, that he would not be responsible for said 
work. 


IV. 


That, as plaintiff is informed and believes and on such informa- 
tion and belief alleges, defendant F. W. Dearborn’s assignor, one 
W. E. Lane, entered into a contract with defendant F. C. Howes on 
or about the Ist day of November, 1SS7, to erect and construct a 
certain building, to wit, a brick building, on the said land herein- 
before described. : 


¥. 


That the price agreed upon in said contract for the erection and 
construction of said building, as plaintiff is informed and believes 
and on such information and belief alleges, exceeded the sum of one 
thousand dollars, and plaintiff alleges, on like information and 
belief, that said contract was not in ‘writing and was not filed, nor 
was any memorandum thereof filed in the office of the county 

recorder of Los Angeles county before said work on said 
ol building was begun or at all, and is therefore void as against 
this plaintiff under the provisions of section 11838 of chapter 
II, part IIT, title IV, of the Code of Civil Procedure of the State of 
California and amendments thereto. 
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That on or about the 6th day of October, 1SS%, plaintiff entered 
into an agreement with said W. E. Lane, assignor of defendant F. 
W. Dearborn, to furnish lumber to be used in the erection and con- 
struction of said building on said land, to be furnished from time 
to time as ordered, for so much as the same was reasonably worth, 
the same to be paid for,eash on demand, in gold coin of the United 
States, and in pursuance of said agreement plaintiff did, between 
the 6th day of October, 1SS7, and the 29th day of February, 1588, 
furnish to said W. E. Lane, who was then and there engaged in 
erecting said building for defendant, F. C. Howes, lumber to be used 
and which was actually used in the construction of said building on 
said land, which lumber was reasonably worth the sum of $2,092.55, 
on Which nothing has been paid, leaving due and owing to. said 
plaintiff the sum of two thousand five hundred and ninety-two and 
°°, dollars for said lumber so furnished for and actually used in the 

erection and construction of said building, after deducting all 
52 just credits and offsets,no part of which has been paid to 

plaintiff by these defendants or any one on their behalf or at 
all. <A full itemized account of said lumber so furnished as afore- 
said is hereunto annexed and marked Exhibit “A” and made a part 
of this complaint. 


VII. 


That said W. E. Lane commenced the work of erecting and con- 
structing said building on said land with the knowledge and consent 
of said F.C. Howes, the owner and reputed owner of said land, on 
or about the 4th day of October, ISS7, and said building was com- 
pleted and the work thereon stopped by him on the 29th day of 
lebruary, ISSS, or thereabouts; that there is now due from said de- 
fendant, F.C. Howes, to plaintiff! for lumber so as aforesaid furnished 
for ana ACL! illv used 1) the construetion and erection of sald build- 
lng the aforesaid Suh of 92 592.50. in rold coin of the United States, 
no part of which has been paid, although plaintiff has demanded 
payment thereof of said coltlractor, W. Ek. Lane. 


VIIT. 


That the whole of the land hereinbefore deseribed is required for 
the convenient use and occupation of said building or  struet- 
ure. | 
oS That on the 17th day of March, 1888S, and within 30 days 
after the completion of said building, the plaintiff, for the 
purpose of securing and pertectin ‘ 
aforesaid upon the building and lands mentioned hereinbefore, under 
the provisions of chapter Ll of pure ITT, title IV. of the Code of Civil 
Procedure of the State of California, tiled for record in.the offiee of 


the county recoraer ol the said COURLY Ol Los Angeles its claim 


; 
i 
; 
; 
i 


. > ° 
gy alien for the monev so due it as 


therefor, duly verified by J. A. Russ, its agent ana Manager In Los 

Angeles, which claim contained astatement of its demand after de- 
. . . , | cu a ' 2 , sities 2 * 

ducting all just credits and offsets, to w it, a statement of its demand 
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for said lumber so furnished and actually used in the construction 
of suid building as aforesaid, and for said amount of $2,592.55, the, 
value thereof; that said claim so filed for record as aforesaid also 
contained the name of the owner and reputed owner of said land 
and premises, to wit, the name of defendant, F.C. Howes; that said 
claim so filed for record as aforesaid also contained the name of 
the person by and with whom plainti? agreed to furnish and to 
whom plaintiff did furnish lumber for said building as aforesaid, to 
wit, the name of said contractor, W. Ek. Lane, who was, as plaintiff 
is informed and believes, and upon such information and belief al- 
leves, the contractor with defendant, F. C. Howes, for the erection 
and construction of said building, and was the agent of de- 
O4 fendant, F. C. Howes, in and about the purchase from plaintiff 
of said lumber for said building. 

That said claim so filed for record as aforesaid also contained a 
statement of the terms, time given, and conditions of the contract or 
agreement under which plaintiff was to and did furnish said lumber, 
to wit, the plaintiff, agreed to furnish from time to time the lumber 
necessary to erect and construct said building, for which the plain- 
tiff was to be paid, and said contractor agreed it should be paid, cash 
on demand, in gold coin of the United States, the reasonable value 
thereof. 

That said claim so as aforesaid filed for record also contained a 
description of the property sought to be charged with its (said plain- 
tiff’s) lien for said lumber sufficient for ‘dentifieation thereof, to wit, 
the same description hereinbefore set forth in paragraph III of the 
second count of this complaint, to which referetiee is hereby had 
and which is expressly made part hereof. 

That said claim was on said 17th day of March, 1888, duly re- 
corded by the county recorder of Los Angeles county pursuant to 


law. 
LX. 


That the plaintiff paid for filing and recording said lien or claim 
of lien the sum of 381.00. 


DO A. 

That the sum of $250 is a reasonable attorney’s fee for prosecuting 
this suit in the superior court. 

: X1 

That the whole of the lot of land hereinbefore particularly de- 
scribed is required for the convenient use and occupation of said 
building, and that at the commencement of the work on same and 
the furnishing of said lumber by plaintiffas aforesaid said land and 
the whole thereof belonged to said det ndant, F.C. llowes, whothen 
and now owns a fee-simple estate therein. 

Wherefore plaintiff prays judgment for the sum of two thousand 
eight hundred and forty-four and 4,5, dollars (82,544.45), and that 
the same be adjudged a lien against the lot of land above de- 
scribed. 
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That said premises, building, and appurtenances above described, 
to the extent of the uterest of said defendants herein, be Judged and 
decreed to be sold by the sheriff of said Los Angeles county accord- 
Ing to law and the practice of this court, and that the proceeds cf 
such sale be applic d to the paviment of the costs of these proceedings 

and sale and reasonable attorney's fees of two hundred and 
5b fifty dollars and said plaintiff's claim, amounting to said sum 

of two thousand five hundred and ninety-two and 7°, dollars, 
and also for the claim of any other lienholders, if any there be, on 
said property who shall come in and be duly made parties to this 
action, and for costs of sult. 

That plaintiff be allowed a reasonable sum for attorney’s fees by 
said court and its costs in preferring and recording this lien and 
costs of suit. 

That plaintiff or any other party or parties to this suit may be- 
COMIC purchasers at said sale, and for such other and further relief 
In the pretises as the cause may require and to the court may seem 
just. 

JOHNSTON & BORDEN, 
Attorneys for Plaintuj. 
(Duly verified.) 


endorsed : riled May Oth, ISSS. 


57 [In the Superior Court of Los Angeles County, State of Cali- 
fornia. 


Cuarces J. Marrre and Hrxry C. Hanson, Co- ) 
partners, Doing Business under the Firm Name | 
and Style of Maitre & Hanson, Plaintiffs, Sass 

. | -Complaint. 


is 


#%~ : 

Y. C. Howss, W. EB. Lane, and F. W. Dearnors, | 

Assignee of W. I. Lane, an Insolvent, Defendants. | 
Plaintiffs complain and for causes of action allege : 


Thatat ali the times hereinafter mentioned the plaintiffs, Charles 
J. Maitre and Ilenry ©. Ilanson, were copartners, doing business in 
the city and COUNTY of Los Angeles, California, under the firm name 
and style of Maitre and Hanson. 

That the defendant, I. C. [Llowes, is and at all the times herein- 
after mentioned was the owner and reputed owner of all the land 

and premises situated In the eity and county of Los Angeles, 

5S State of California, and described as follows, to wit: 
Commencing at a point on the east line of Upper Main street, 
beg the southwest corner of a brick building how or formerly 
owned by Domingo Amestoy, and ranning thence south 23 deg. 21 
min. west along the east line of Upper Main street ninety-two (92) 
and 3, feet, more or less, to the northeast corner of Marchessault 


; 
a 
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street and Upper Main street; thence south 49 deg. 530 min. east 
along Marchessault street forty-six (46) and +4°; feet to northwest 
corner of Main and Marchessault streets; thence north 37 Cee. east 
along said line of Main street ninety-five (95,9°,) and ,°,°; feet to 
southeast corner of lot owned bv said Amestoy, and thence north 05 
deg. 48 min. west sixty-eight and ,*)\; feet alon line of said Amestoy 
to place of beginning. 


II. 


That there is constructed upon said lot of land a building num- 
bered as follows: Numbers 501, 503, 507, 5073, and 50° Lower Main 
or Main street, numbers 2, 4, 6,8, and 10 Upper Main street, and 
numbers 1, 2, and 8, junction of Main or Marchessault streets. 


Ii. 


59 That plaintiffs are informed and believe, and on such in- 

formation and belief allege the fact to be, thatat all the times 
hereinafter mentioned the said defendant, F. C. Howes, had entered 
into a contract with said W. EF. Lane, under and by the terms of 
which the said W. E. Lane was to construct and erect for defendant, 
I’. C. Howes, that certain building aforesaid, situated on said de- 
scribed land. 

IV. 

That, as plaintiffs are informed and believe, and on their informa- 
tion and belief aver, said contract was never-reduced te writing nor 
subscribed by the parties thereto or either of them, and that said 
contract was not nor was there anv memorandum thereof filed in 
the oflice of the county recorder of said county of Los Angeles, either 
before the construction of said building or the work thereon was 
commenced or at any other times, and that the amount agreed to 
be paid thereunder by the said defendant Howes to the said defend- 
ant Lane exceeded the sum of one thousand (81,000) dollars. 


V. 
That on or about the first day of February, 1888, said defendant 
> . a 7 ant > * ” * , 
W. Eb. Lane, was engaged in erecting the aforesaid building 


60 for the said defendant, Fk. C. Llowes, and as his agent, and 
was the person in charge of the construction thereof. 
VI. 

That at the last-mentioned time the said W. E. Lane, while act- 
ing under and in pursuance of his aforesaid contract with the said 
defendant Howes, and then and there being the agent of the said 
Howes and aithorized thereto, did make and enter into contract 
with plaintiffs, whereby said plaintiffs undertook and agreed to 
furnish, supply, put into, and affix in and upon said building two 
hundred and forty-six feet of galvanized-iron cornice, and for which 
the said W. E. Lane then and there undertook, promised, and agreed 

4—lood 
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to pay to plaintiffs the sum of seventy-five cents per foot in U.S. 
gold coin as soon as the said Jabor should be performed and mate- 
rial aforesaid furnished. 


VIT. 


That in pursuance of said contract and agreement the said plain- 
tiffs did, between the Ist day of February, 1888, and the 5th day of 
March, 1888, furnish two hundred and forty-six feet of galvanized- 
iron cornice to be used upon said building, and the same was actu- 
ally used in the construction of said building, and did put in, upon, 

and affix the same to said building in the construction of 
61 suid building under and by the direction of the said defend- 

ant, W. kk. Lane, and of which defendant, F. C. Howes, had 
full knowledge. 


VIII. 


That the said material so furnished and the labor so performed 
as aforesaid in the construction of said building was of the actual 
value of one hundred eighty-four and ,?°5 dollars. 


IX. 


And it was also understood and agreed by and between said 
plaintiffs and W. E. Lane the said sum should be paid in U.S. gold 
coin; that no part of the same has been paid. 


X. 
That the said building was completed on the 6th day of Marchi, 
iSSS. 
XI. 


That on a certain day, the 8th day of March, 1888, and within 
thirty days after the completion of the building aforesaid, said 
plaintiffs duly filed and recorded with the county recorder of the 
county of Los Angeles, being the county in which such property is 
situated, their claim, duly verified by the oath of Chas. J. Maitre, 

one of the firm of Maitre & Manson, plaintiffs herein, con- 
62 taining a statement of their said demand after deducting all 

just credits and offsets, with the name of the owner and re- 
puted owner, and also the name of the person who employed them, 
with a statement of the terms, time given, and conditions of their 
said contract with said Lane under which they were to and did per- 
form said labor and furnish said materials, and also a description 
of the property sought to be charged with the plaintiffs’ lien 
suflicient for identification ; that said plaintiffs have paid $6.90 as 
a necessary charge and expense in preferring and recording said 


lien, viz., $1.90 for recording and $5.00 for preferring the same. 


XIT. 
That the whole of the iot of land hereinbefore particularly de- 


» 
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scribed is required for the convenient use and occupation of said 
building; and for further and separate cause of action plaintiffs 


I. 


That the defendant, F.C. Howes. isand at all times hereinafter men- 
tioned was the owner and reputed owner of all the land and prem- 
ises situated in the city and county of Los Angeles, State of Cali- 
fornia, and described as follows, to wit: 

Commencing at a point on the east line of Upper Main 
63 street, being the southwest corner of a brick building now or 
formerly owned by Domingo Amestoy, and running thence 
south 23 deg. 21 min. west along the east line of Upper Main street 
ninety-two (92) and {55 feet, more or less, tothe northeast corner of 
Marchessault street and Upper Main street; thence south 49 deg. 30 
min. east along Marchessault street forty-six (46) and 7%; feet to 
northwest corner of Main and Marchessauit streets; thence north 
37 deg. east along said line of Main street ninety-five (95.90) and 
“sy feet to southeast corner of lot owned by said Amestoy, and 
thence north 55 deg. 48 min. west sixty-eight and ,)) feet along 
line of said Amestoy to place of beginning. 

That there is constructed upon said lot of land a building which 
is numbered as follows: Numbers 501, 503, 507, 5074, and 509 
Lower Main or Main street; numbers 2, 4, 6, 8,and 10 Upper Main 
street, and numbers 1, 2, aud 3 junction of Main or Marchessault 
streets. 


allege— 


IT. 


The plaintiffs are informed and believe, and on such information 
and belief allege the fact to be, that at all the times hereinafter men- 
tioned, the said defendant, F. C. Howes, had entered into a contract 
with said W. E. Lane under and by the terms of which the said 

W. EF. Lane was to construct and erect for defendant Howes 
64 that certain building aforesaid situated on said deseribed 
land. 
Ill. : 


That, as plaintiffs are informed and believe and on their infor- 
mation and belief aver, said contract was never reduced to writing 
nor subscribed by the parties thereto or either of them, and that 
said contract was not, nor was any memorandum thereof, filed in 
the office of the county recorder of said county of Los Angeles either 
before the construction of said building or the work thereon was 
commenced or at any other times, and that the amount agreed to 
be paid thereunder by the said defendant Howes to the said defend- 
ant Lane exceeded the sum of one thousand (1,000) dollars. 


lV. 

That on or about the 18th day of February, A. D. 1888, said de- 
fendant, W. FE. Lane, was engaged in erecting the aforesaid building 
for the said defendant, F. C. Howes, and his agent, and was the per- 
son in charge of the construction thereof. 
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65 That at the last-mentioned time the said W. E. Lane, while 
acting under and in pursuance of his aforesaid contract with 


the said defendant [lowes, and then and there ‘being the agent of 


the said Ilowes and authorized thereto, did make and enter into a 
contract with these plaintiffs, whereby plaintiffs undertook and 
agreed to furnish, supply, put into, and affix in and upon said 
building two hundred and forty-six (246) feet of galvanized-iron 
cornice to be used in and the same was actually used in the con- 
struction of said building, and whereby the said W. E. Lane then 
and there undertook and promised to pay plaintiffs the sam of sev- 
enty-five cents per foot for said iren cornice as soon as the said 
labor should be performed and the material aforesaid furnished. 
VI 

That in pursuance of said contract and agreement the said plain- 
tiffs did, between the 18th day of February, 1588, and the 5th day 
of March, 1888, furnish the said two hundred and fofty-six feet of 
galvanized-iron cornice to be used in the construction of said build- 
Ing as aforesaid, and did put in, upon, and affix the same to said 
building in the construction of said building under and by the.di- 
rections of the said defendant, W. E. Lane, and of which defendant, 


I’, C. Howes, had full knowledge. 
66 VII. 


That the said material so furnished and the labor so performed as 
aforesaid in the construction of said building by the terms of said 
contract is of the actual value of one hundred and eighty-four and 
Oi) dollars, and it = also understood and agreed by and between 
sid plaintiffs and said W. FE. Lane the said sum should be paid in 
U.S. gold coin, and that the same is so payable; that no part of the 
sume has been paid. 


VIEL. 
That on the 6th day of March, 1885, said building was completed. 
IX. 


That ona certain day, to wit, the 5th day of April, 1888, and 
within thirty days after the completion of the building aforesaid, 
said plaintiffs duly filed and reeorded with the county recorder of 
the county of Los Angeles, being the county in which such prop- 
erty Is situate, their claim, duly verified by the oath of Henry C. 
Ifanson, one of the firm of Maitre & Hanson, containing a state- 
ment of their demand after deducting all just eredits and offsets, 
with the name of the owner and reputed owner, and also the name 

of the person who employed them, with a statement of the 
67 terms, time given, and conditions of their said contract with 
the said Lane under which they were to and did perform 
said labor and furnish said materials, and also a description of the 
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properiy sought to be charged with the plaintiffs’ lien sufficient for 
the identification of said property. Thesaid plaintiffs have paid $6.90 
as a necessary charge and expense in preferring and recording said 
lien, viz., $1.90 for recording and $5.00 for preterring: che same. 

X. 

That no part of the said sum of one hundred and eighty-four and 
(’; dollars ($184.50) has been paid,and thesame is now wholly due 
and payable from defendants to plaintiff; that the sum of $50 is:a 
reasonable sum for attorney’s fees in prosecuting this suit in the su- 
perior court. 

That the whole of the lot of land hereinbefore particularly 
described is required for the convenient use and occupation of said 
building; that said defendant Lane has been, by the decree of said 
court duly made and entered in the case of, W. E. Lane, insolvent, 
vs. his creditors, adjudged insolvent, and the defendant, F. W. Dear- 
born, has been, by decree of said court in said insolvency pro- 
ceedings duly given and made and entered, appointed assignee of 

said insolvent and duly qualified as such. 
68 Wherefore plaintiff prays judgment for the sum of $241.40, 
and the same be adjudged a lien against the lot of land above 
described. 

That said premises, building, and appr rtenances above described, 
to the extent of the interest of said defen. ants therein, be adjudged 
and deereed to be sold by the sherifl of said Los Angeles county ac- 
cording to law and the practice of this court, and that the proceeds 
of such sale be applied to the payment of the costs of these proceed- 
ings and sale and reasonable atiorney’s tees of fifty dollars and said 
plaintiff’s claim, amounting to said sum of $184.50, and also for the 
claim of any other lienholders, if any such there be, on said prop- 
erty who shall come in and be duly made parties to this action, and 
for costs of suit. 

That plaintiff be allowed a reasonable sum for attorney’s fees by 
said court and his costs in preferring and recording said lien. 

That plaintiff or any other parties to this suit may become pur- 
chasers at such: saie. 

That such plaintiff may have such other and further order and 
relief in the premises as the case may require and as to the court 
may seem just. 

DAVIS & TAYLOR, 
Allorneys for Plaintiff. 
(Duly verified.) 


Endorsed: Filed Aug. 25, 1558. 
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69 In the Superior Court of Los Angeles County, State of Cali- 
Fate 
pOTD1Aa. 


Ee. L. Tower, Plaintiff, 
ss. 


I’. C. Howers, W. E. Lane. and F. W. Dearrpory, As- 


) Complaint. 
signee in Insolyeney of W.-E. Lane, Defendants. J 


The plaintiff complains and for cause of action alleges— 
a 


That heretofore, to wit, on or about the 15th day of December, 
A. D. 1887. at the city of and county of Los Angeles, State of Cali- 
fornia, said plaintit! was emploved by the defendant, W. FE. Lane, 
contractor and agent of F.C. Tlowes, as such contractor and agent 
to furnish labor and matertals, to wit, paint, oil, and glass for the 
elazing and other material required for glazing and of labor done 
and performed in’ painting and glazing, to be used and which 

actually were used in the construction and completion of that 
aL certain building or structure now upon that certain lot or 
parcel of land, situate in the city and county of Los Angeles, 
sought Lo be charged with this lien, deseribed “As follows, to wit: 
Being situated between the extension of Main street and Upper { 
Main street at the junction thereof with the plaza and being bounded : 
on the east by the extension of Main street and on the west by Upper 
Main street,on the south by the plaza, and extending northerly from 
the Plaza — feet to the property of —— 


[]. 


That said land was at the time of the commencement of work on 
said contract made by plaintiff with said Lane for the labor and 
material aforesaid, to wit,on or about the 15th dav of December, 
A. D. ISS7, and until the notice of Len hereinafter mentioned and 
still is owned by said defendant, F.C. Howes, as plaintiff is informed : 
und believes: that said building and structure was finished on or 
about the 28th day of February, A.D. ISSS, and plaintiff's contract 
was finished and fully compieted on the 24th day of February, A. D. 
ISSS. 


ITT. 


That the labor and material furnished by said plaintiff for the 
construction of said building as aforesaid were and are of the 
value of seven hundred and thirty-four and jjj5 dollars 

i] (8754.77) 1n United States gold coin, including thirty-five dol- 
lars (855) for extra work not included in the original contract. 
According to said contract with said Lane the said painting and 
materials therefor were to be furnished for three hundred and fifty- 
three and °°, dollars (8555.50) and the glazing for three hundred and 
fiftv-six and °’, dollars (8356.27), and extra work which could not be c 
determined at the date of contract was to be paid for upon the com- ; 
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pletion of the contract in United States gold coin, and became due 
and was payable from defendant Lane to plaintiff on the 24th day of 
february, A. D. 1888, but the same has not been paid, nor any part 
thereof, except the sum of three hundred dollars ($300), leaving a 
balance still due and owing to plaintiff of four hundred and thirty- 
four and {4/5 dollars ($454.77). 


if 


That on a certain day, to wit, the 22nd day of Mareh, A. D. 1888, 
sald plaintiff duly filed with the county recorder of Los Angeles 
county, being the county in which said property is situated, his 
claim, duly verified by the oath of FE. L. Tower, containing a state- 
ment of plaintiff’s demands after deducting all just credits and off- 
sets, with the name of the owner and reputed owner of said prem- 

ises, and also the name of the person by whom plaintiff was 
2 emploved, with a statement of the terms, time given, and con- 

ditions of said contract, and also a description of the property 
sought to be charged with the lien sufficient for identification, which 
claim of lien was duly recorded in Book 5, page 82, of Mechanies’ 
Liens. 


V. 
That plaintiff paid seven and ,',9, dollars ($7.15) as a necessary 
charge and expense in preparing and reeording said lien, viz., two 
and 4%, dollars ($2.15) for recording and verifying said len and 


five dollars ($5) for preparing the same. 
VI. 
That the sum of one hundred and fifty dollars ($150) is a reason- 
able sum for attorney’s feés in prosecuting this suit in the superior 


court. 


VII. 


That there is now due and owing by the defendant, F. C. Howes, 
to the contractors on the contract for the construction of said build- 
ing, as plaintiff is informed and believes, upwards of $1,000 


VILL. 


That the contract under which the first story of said build- 

7 ing was erected and constructed, made between defendants 
Howes and Lane, was not filed in the office of the county 
recorder of said county before the commencement of the work on 
said building or at all, as plaintiff is informed and believes; that 
the contract for the second story of said building, made by sal 
Howes with said Lane, was recorded, as plaintiff is informed and 
believes, after the commencement of the work under said contract, 
and that there is now due and owing from defendant, F. C. Llowes, 


to defendant Lane or his assignee a sum of more than $1,000. 


** 
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IX. 


That the said and upon which the said building was constructed 
and the whole thereof is necessary for the convenient use and occu- 
pation of said building. 

A. 

That the said Lane has been, by the deeree of this court duly 
made and entered on the 6th day of March, A. D. 1885, adjudged 
insolvent, and the defendant,-F. W. Dearborn, has been, by decree 
of said court in said insolveney proceeding duly given, made, and 
entered on the 7th day of April, A. D. 1888, appointed assignee of 
said insolyent and duly qualitied as such, and ever since has been 
and still is the duly qualified and acting assignee of said in- 

solvent. 
74 Wherefore the plaintiff prays for judgment against said 

I’ C. lowes for the sum of four hundred and thirty-four 
and jj; dollars (R154.77) and the further sum of seven and ,}?, dol- 
lars (87.15) for preparing and recording said lien and the sum of 
one hundred and fifty dollars (8150) attorney's fees and costs of this 
suit, and that the same be adjudged a lien against the lot of land 
and premises above described; that said land and premises tnay be 
sold under the order and decree of this court and the proceeds 
thereof be applied to the payment of the sum found due plaintiff 
and costs and attorney's fees, and that the plaintiff have execution 
against said defendant, I. W. Dearborn, assignee of W. E. Lane, for 
any deficiency to be paid out of the money in lis hands applicable 
thereto, and for other and further relief. 

BARCLAY, WILSON & CARPENTER, 
Attorneys for Plaintiff. 
(Duly verified.) 


Endorsed: Filed June 15th, 1888. 


70 [In the Superior Court of the County of Los Angeles and State 
of California. 


THe CALIFORNIA Door © »., a Corporation, Plainti:?, ) 


I. C. Towers, W. EB. Laxr,and F. W. Dearnory, As- Complaint. 
signee in Insolvency of the Estate of W. E. Lane, 
Defendants. 


I. 


The plaintiff complains and alleges that plaintiff is and was at 
all the times hereinafter mentioned a corporation duly organized 
and existing under the laws of the State of California and a dealer 
in doors, sashes, blinds, and builders’ materials, with its principal 
place of business in the city and county of San Francisco, in said 
State, and that a copy of the copy of its articles of incorporation 
filed in the office of the secretary of state of said State of California, 
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duly certified by such secretary of state, has been filed in the office 
of the county clerk of the county of Los Angeles, State of Cali- 
fornia. 


I]. 


76 That the said defendant, IF. C. Howes, is and at all times 

herein mentioned was the owner and reputed owner of the 
following-deseribed land and premises, situate in the city of Los An- 
geles, in the county of Los Angeles and State of California, to wit: 
Commencing at a point on the east line of Upper Main street, being 
the southwest corner of a brick building now or formerly owned by 
Domingo Amestoy, and running thence south twenty-three deg. 21 
min. west along the east line of Upper Main street 92.51 feet, 
more or less, to the northeast corner of Marchessault street and 
Upper Main street; thence south 49 deg. 30 min. east along 
Marchessault street 46.40 feet to northwest corner of Main and 
Marchessault streets; thence north 37 deg. east along said line of 
Main street 95.0 feet to the southeast corner of lot owned by 
said Amestoy, and thence north 55 deg. 48 min. west, 68.21 feet 
along the line of said Amestoy to the place of beginning. 


ITT. 


That on or about the — day of November, 1887, the defendant, 
I’. C. Howes, entered into a contract with defendant, W. E. Lane, 
whereby said W. E. Lane agreed to construct and complete 
a certain brick building upon the land above described for 
sald F.C. liowes, which said Fk. C. Howes agreed Lo pay said 
W. I. Lane a sum in excess of one thousand dollars, and thereafter, 
on or about the — day of November, 1857, in pursuance of said 
contract and with the knowledge and consent of said F. C. Howes, 
said W. KE. Lane commenced the erection and construction of said 
building, and said building was finished and completed on the 16th 
day ot March, 15388. 


~] 


IV: 

That said contract or any contract or any memorandum thereof 
setting forth the names of all the parties to the contract, a description 
of the property to be affected the reby, together with astatementof the 
general character of the work to be done, the total amount to be paid 
thereunder. and the amounts of all partial payments, together with 
the times when such payments shall be due and payable, was not 
filed in the otlice of the county recorder of the county of Los An- 
geles and State of California, which is the county where said prop- 
erty is situate, before said work on said building was commenced 
or at all. 


V. 
‘That on January 3lst, 1555, said W. E. Lane, the contractor 
75 and agent of said owner, F. C. Howes, as such contractor and 


avent of said owner entered into a contract with the said The 
California Door Co., under and by which the said The California 
5—1507 
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used in the construction of the building upon the said land herein- 
before described, and the said The California Door Co. was to re- 
ceive from the said W. E. Lane, as such contractor and agent, upon 
the delivery of the materials of the kinds aforesaid, their value in 
cash, on demand, in gold coin of the United States. 

VA 

That said contract has been fully performed on the part of the 
said ‘The California Door Co., and doors, sashes, blinds, and ma- 
terials were furnished by the said corporation to be used in the con- 
struction of and which actually were used in the construction of said 
building 

That said last-mentioned contract was completed on the 21st day 
of February, IS88, and the said doors, sashes, blinds, and materials 
so furnished were of the value of three hundred and three dollars 
and seven cents (8505.07), according to said contract between said 
corporation and said W. E. Lane, and were reasonably worth said 
sum, Which sum became due, owing, and payable therefor (under 

said contract last named) to plaintiff on the 21st day of Ieb- 
w) ruary, 1858, and the same has not been paid nor aiuy part 
thereof. 
VIL. 

That on the 17th day of March, 1888, said plaintiff duly filed for 
record with the county recorder of the county of Los Angeles, being 
the county In which said property Is situate,and within thirty days 
after the completion of said building, its claim of lien, duly verified 
by the oath of IF. W. Dearborn, the agent of said plaintiff and the 
manager of its branch store in the city of Los Angeles, in said 
county and State, containing astatement of plaintiff’s demand, after 
deducting all just eredits and offsets, with the name of the owner 
aud reputed owner of said land and premises, and also the name of 
the person by whom it was employed and to whom it furnished the 
materials, with a statement of the terms, time given, and condi- 
tions of its contract, and also a description of the property to be 
charged with the lien, sufficient for identification. 


VIII. 


That the whole of the land hereinbefore described is necessary 
for the convenient use and occupation of said building. 


IX. 

SU) That on the 6th day of March, ISSS, the said W. E. Lane 

filed lis petition in insolveney in this court, and thereupon 
was duly adjudged insolvent by said court, and the defendant, F. 
W. Dearborn, was duly appointed the assignee of the estate of said 
Insolvent by satd court on the 7th day of April, 1SSS, and said 
Dearborn thereafter duly qualified as such assignee and he became 
and still is the duly qualified and acting assignee of the estate of 
said insolvent. 


Door Co. was to furnish doors, sashes, blinds, and materials to be 
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X. 
That the plaintiff has paid the sum of $1.65 for recording said 
claim of lien, and the further sum of $10 for preparing the same, 


making a total of $11.65, which said total sum was a necessary 
charge and expense for preparing and recording said claim of lien. 
XL. 

That one hundred and fifty dollars is a reasonable attorney’s fee 
to be allowed to the plaintiff in this action. 

Wherefore plaintiff prays for judgment against said F. C. Howes 
for the sum of three hundred and three dollars and seven cents 
($305.07), and the further sum of eleven dollars and sixty-five cents 
for preparing and recording said lien, and the sum of one hundred 

and fifty dollars attorney’s fees and costs of this suit, and that 
$1 the same be adjudged a lien against the land and premises 

hereinbefore described, and that said land and premises may 
be sold under the order and decree of this court, and the proceeds 
thereof be applied to the payment of the sum found due to the plain- 
tiff and costs and attorney's fees, and that plaintiff have execution 
against said defendant, F. W. Dearborn, as assignee of the estate of 
said W. E. Lane, for any deficiency, and for such other and further 
relief as to the court may seem Just. 

ADAMS & RHODES, 
Attorneys for Plaintiff. 
(Duly verified.) 


Endorsed: Filed June 15, 1888. 


82 In the Superior Court of Los Angeles County, State of 
California. 


B. A. BREAKEY, Plaintiff, ) 
vs. >No. S068. Complaint. 
IF. C. Howes, Defendant. } 


The plaintiff complains of defendant and for cause of action 
alleges : 

First. That plaintiff is and was a resident merchant and dealer 
in hardware, in the city of Los Angeles, Cal., at all the times set forth 
Biss. {in this complaint. 

Second. That at all the times hereinafter mentioned the defend- 
ant, F. C. [lowes, was and he still is the owner and In the possession 
of certain real estate situated in the city and county of Los Angeles, 
State of California, and described as follows, to wit: The lot on the 
junction of Main and Upper Main streets, commencing at a point 
on the east line of Upper Main street, being the southwest corner of 
a brick building now or formerly owned by Domingo Amestoy, and 

running thence south 23 deg. 21 min. west along the east line 
So of Upper Main street ninety-two and ,,'5 feet, more or less, to 
the northeast corner of Marchessault street and Upper Main 
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street; thence south 49 deg. 30 min. east along Marchessault street 
forty-six and 4°. chains to the northwest corner of Main and Mar- 
chessault streets ; thence north 37 deg. east along said line of Main 
street nin tv-five and ro 6 feet to southeast corner of lot owned by 
said Amestoy, and thence north o5 deg. {S min. west sixty-eight 
and 7 feet along line of said Amestoy to place of beginning. 

Third That Ol, OF about the 7th day of November, 1SS7, and 
from that time until the 5th day of March, I1SS88, one W. FE. Lane, 
with the knowledge and consent and by the direction of said de- 
fendant, I’. C. Tlowes, erected and constructed a certain building on 
the said real estate. 

That on the 7th day Ol Nove ber, ISS, the plaintiff and the 
said W. EE. Lane, as agent of the defendant Ilowes, agreed that the 
said plaintiil should furnish ecertair hardware to be used in the con- 
struction of said building, to be paid for in eash, on delivery, by 
said defendant Howes; that in pursuance of the said contract and 
prior to March Sth, ISss, plaintiff furnished hardware for the said 
building, as stated in annexed bill of items, and which was actually 

used in said building and constitutes now a part thereof, and 
Sf of the value of SS0.65, and which isa fatr and reasonable 

value thereof; that the said defendant [lowes has failed and 
refused to pay the same to the plaintiffor any part thereof, and the 
said sum is dueand remains fully unpaid. 

That no contract for the erection of said building between the said 
Lane and the said defendant was ever filed or recorded tn the office 
of the county recorder of said county; that said building was com- 
pleted on or about the oth day of March, 1858, and, within thirty 
davs after the completion of said building, that on the 24th day of 
March, ISSS8, the plamntil filed for record in the oflice of the COUNLY 
recorder of said county, that being the county in which said prop- 
erty is situated, a claim and notice of lien, containing a statement of 
his said demand, after deducting all just credits and offsets, with 
the name of said F.C. Ilowes as the owner of said real estate and 
the name of said W. FE. Lane as the person to whom he furnished 
said hardware for and on account of said defendant, and a statement 
of the terms, time given, and conditions of the contract by which the 
Same Was furnished, being the terins, time eiven, and conditions 
hereinbefore set forth, and claiming a lien on said premises for the 
said amount of money and deseribing the property to be charged 
with said lien as the same is described in this complaint, which claim 

Was verified by the plaintiff's oath and was recorded in the 
S5 oflice of the said re corder, 1 book O, puge WG, of Mechanics’ 
Liens. 

That the said land upon which the said building is constructed, 
together with the entrance thereto, is necessary for the convenient 
use of said building. 

That plaintiff, after diligent search, has not been able to ascertain 
that there are other lenholders on said premises subsequent to the 
plaintiff's lien. 

That plaintiff did give due and timely notice to defendant that he 
had furnished said caaterial for the construction of said building, 
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and defendant promised and agreed to pay the same on terms here- 
inbefore stated. 

That plaintiff has paid $14.75 as a necessary charge and expease 
in preferring and recording said lien and $8.00 for searches of ree- 
ords of titles and other liens on said premises. : 

That seventy-five dollars is a reasonable sum for attorney’s fees in 
prosecuting this suit in the superior court of Los Angeles county, 
Cal. 

Wherefore plaintiff asks judgment for the said sum of $80.65 and 
interest from March 6th, 1888, and that the same be adjudged a lien 
againstthe lotof land and premises above described and the use of said 
building and structure thereon; that the premises, building, and ap- 
purtenances above described, to the extent of the interest of said defend- 

ant therein, be adjudged and decreed to be sold by thesheriff of 
86 said Los Angeles county, according to law and the practice of 

this court, and that the proceeds of such sale be applied to the 
payment of the costs of these proceedings and sale and reasonable 
attorneys’ fees—say, 875.00—and said claim, amounting to $30.65 
and interest, and also for the claim of any other lienholders, if any 
such there be, on said premises and property who shall come in and 
be duly made parties to this action, and for plaintiff's disbursements ; 
that plaintiff be allowed a reasonable attorney's fee by said court, 
and his costs and disbursements in preparing and recording said 
lien, and for costs in this action. : 

That plaintiff or any other party to this suit may become pur- 
chasers at such sale. 

That plaintiff may have such other and further relief and order in 
the premises as to the court may seem Just. 

REYMERT, ORFILA & REYMERT, 
Plaintifi’s Attorneys. 
(Duly veritied.) 


Endorsed: Filed.’ 


87 In the Superior Court in and for Los Angeles County, State 
of California. ? 
A. H. Parsons, Plaintiff, ) 
vs. 7 | No. 8094. 


F. C. Howes, W. E. Lane, and F. W. DEarRRorRN, > -. 
| Poe Complaint. 
Assignee in Insolveney of W. E. Lane, an Insolvert | 
Debtor, Defendants. J 


Plaintiff complains and alleges : 
I. 


That on the 6th day of March, A. D. 1888, in the matter of W. 
E. Lane, an insolvent debtor, an order was duly made by this court 
declaring and adjudging the said W. E. Lane insolvent and te be an 
insolvent debtor; that thereafter such proceedings were had that on 
the 7th day of April, A. D. 1555, the above-named F. W. Dearborn 
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was duly elected and appointed assignee of the estate of said W. 
I). Lane, insolvent; that he thereafter qualified as such assignee, 
and he ever since has been and now is the duly elected, appointed, 
and qualified assignee in insolvency of said W. E. Lane, insolvent 
debtor. 


88 | I. 


That during all the times bereinafter mentioned the defend- 
ant, I. ©. Tlowes, was and is now the owner and the reputed 
owner of that lot or parcel of land located and being in the city 
and county of Los Angeles, State of California, fin the junction 
of Upper Main and Matn streets extension, and bounded on the 
west by Upper Main St., on the south by the plaza or Marchessault 
St., east by Main St. extension, and on the north by a one-story brick 
building said lot being more particularly deseribed as follows, to 
wit: Commencing at a point on the east line of Upper Main street, 
being the southwest corner of a brick building now or formerly 
owned by Domingo Amestoy, and running thence south twenty- 
three deg. 2] min. west along the cast line of Upper Main street 
92.51 feet, more or less, to the northeast corner of Marchessault and 
Upper Main streets; thenee south 49 deg. 50 min. east along Muar- 
chessault street 46.40 feet to the northwest corner of Main and 
Marchessault streets; thence north 37 deg. east along said west line 
of Main street 95.99 feet to the southeast corner of lot owned by 
said Amestoy; thence west 55 deg. JS min. west 68.21 feet along line 
of said Amestoy to place of beginning, together with the appurte- 

nances thereto. 
SY That there is now constructed and situate upon said lot of 

land a certain building or structure which is known and de- 
scribed as follows : Numbers 501,503, 507, 5071, and 509 Lower Main 
street or Main street; numbers 2, 4,6, 58, and 10 Upper Main street, 
and numbers 1, 2, and 5 at the junction of Main and Marchessault 
streets; that all the above-described land is necessary for the 
proper use and occupation of said building. 


ITI. 


The plaintiff is informed and believes and therefore alleges that 
prior to the 17th dav of December, A. D. 1887, defendant Howes 
entered Into a contract with defendant Lane for the ereetion, con- 
struction, and completion of that certain building or structure above 
deseribed, and the amount to be paid thereunder was a greater sum 
than $1,000,and that previous to the commencement of work upon 
sald building by said Lane said contract or a memorandum thereof 
was not nor has either since been filed in the office of the county 
recorder of said county. 

i. 
That on the 17th day of December, A. D. 1887, plaintiff entered 
Into a written contract with defendant Lane, who as con- 
vO tractor had charge previous Lo that date and subsequent 
thereto of the construction of said building, and as such con- 
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tractor was the duly authorized agent of said Howes; and said con- 
tract is in words and figures as follow s, to wit: 


“Articles of agreement made this seventeenth day of December, 
one thousand eight hundred and eighty-seven, between W. E. 
Lane, of the city and county Los Angeles, State of California, 
the party of the first part, and A. H. Parsons, of the city and 
county Los Angeles, State aforesaid, the party of the second part, 


“ First. The said party of the second part doth hereby, for him- 
self, his heirs, executors, administrators, and assigns, covenant, prom- 
ise, and agree with and to the said party of the first part, his execu- 
tors, administrators, and assigns, that he, the said party of the second 
part, his executors, administrators, and assigns, shall and will, for 
the consideration hereinafter mentioned, on or before th ; 
well an | truly and substantially do and finish all the lathing and 
plastering on block situated on the junction of Main and Upper 
Main streets, in the city and county Los Angeles, State of California, 
conformable to the drawings and specifications made by R. B. 
Young, architect, and signed by the parties and hereunto annexed, 

within the time aforesaid, in a good, workmanlike, and sub- 
ol stantial manner, to the satisfaction and under the direetion 
of the said R. B. Young, architect, to be testified by a writing 
or certificate under the hand of the said ——.and also shall 
and will find and provide such good, proper, and suflicient mate- 
rials of all kinds whatsoever as shall be proper and sufficient for 
completing and finishing all the lathing and plastering and other 
work of said buil ling mentioned in (he plans and specifications for 
the sum of one thousand three hundred and thirty-five dollars 
(81,555.00); and the said party of the first part doth hereby, for 
himself, his heirs, executors, administrators, and assigns, covenant, 
promise, and agree with and to the said party of the second part, 
his executors and administrators, that be, the said W. Kk. Lane, the 
said party of the first part, his executors or admipistrators, shall 
and will, in consideration of the covenants and agreements being 
strictly performed and kept by the said party of the second part as 
specified, well and truly pay or cause tobe paid unto the party of the 
second part, his executors, administrators, or assigns, the said sum of 
one thousand three hundred and thirty-five dollars, lawful money of 
the United States of America, in the manner following: 75 per cent. 
of contract price to be paid in installments during the progress of the 
work, payments to be made on the first and thir 1 Saturdays 
v2 of each month, and no payment shall exceed the cost of ma- 
terial and labor used and employed in the execution of said 
work to the satisfaction of the said party of the first part; and it is 
further agreed that the said party of the second part furnish to the 
said party of the first part receipts for all material and labor em- 
ployed on said building ; the last and final payment to be made 50 
days after completion of work, provi ided that in each of said cases a 
certificate be obtained and signed by the said . 
“And it is hereby further “agreed by and between the said par- 
ties— 
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“First. The specifications and drawings are intended to co-oper- 
ate, so that any works exhibited in the drawings and not mentioned 
in the specifications, Or vice versa, are to be execute d the Saine as if 
it were mentioned im the Sy cifications and set forth n the draw- 
invs tothe true meaning and intention of the said drawings and 
specifications. 

‘Second, The contractor, at his own proper cost and charges, is 
to provide all manner of materials and labor, scaffolding, imple- 
ments, molds, models, and cartage. of every description for the due 


perform: ince of the several erections. 
Third. Should the owner at any time during the progress of 
said building request any alterations, deviations, additions, 
95 or omissions from the said contraet, specifications, or plans 
he siall be at dl erty lo do so, and the same shall in no way 
aflect or make vi id the contract, but will be added to or deducted 
from the amount of the said contract price, as the case may be, by il 
fair and reasonable valuation. : 

“Fourth. Should the contractor at any time during the progress j 
of said works refuse or neglect to supply a sufficiency of material 
or workmen the owner shall have the power to provide materials 
and workmen (after three days’ notice in writing given) to finish 
the said works, and the expenses shall be deducted from the amount 
of the said contract price. 

“Fifth. Should any dispute arise respecting the true construction 
or meaning of the drawings or specifications the same shall be de- 
cided by R. B. Young, architect, and his decision shall be final and 
conclusive; but should any dispute arise respecting the true value 
of the extra work or works omitted the same shall be valued by 
two competent Persons, One emploved by the owher and the other 
by the contractor, and in case they cannot agree these two shall have 
power to name an umpire, Whose decision shall be binding on all 
parties. 

‘Sixth. The owner shall not in any manner be answerable or 
accountable for any loss or damage that shall or may happen to 

the said works or anv part or parts thereof, respectively, or 
Of for any of the materials or other things used and employed 

In finishing and completing the same (loss or damage by fire 
excepted). 

“Seventh. The said party of the second part further undertakes « 
and agrees that he will pay and hold the party of the first part free 
and harmless from all loss or damages sutfered by any person in 


~ 


any manner by reason of any aecidents oecurring in connection 

with the work herein und. rtaken or occasioned by the carelessness 

of the party of the second part or any one in his employ. 
“Tn witness whereof the said parties to these presents have set their 4 

hands and seals the day and year first above written. nan 
“Signed, sealed, and delivered in the presence of— 


A. H. PARSONS. [seat.]” 
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V. 


That the plaintiff, between the 17th day of December, A. D.1887, 
and the first day of March, A. D. 1888, in pursuance of the terms 
and conditions of the said contract, performed labor on and _ fur- 
nished materials to be used in and said materials were used in the 

construction of said building to the value of the sum of 
95 one thousand three hundred and thirty-five dollars ($1,335.00) 

in lawful money of the United States,and that the sum of one 
thousand sixty-eight and ,*,3, dollars ($1,065.25) has been paid on ac- 
count of said labor and materials, and that there is still due and 
unpaid thereon the sum of two hundred sixty-six and ,','y dollars 
($266.77). 

VI. , 

That said building was completed on or about the first day of 
March, A. D. 1888, and that on the 29th day of March, A. D. 1888, 
the plaintiff filed with the county recorder of said Los Angeles 
county his claim, duly verified by said plaintiff, containing a state- 
ment of his demands after deducting all just eredits and offsets, 
with the name of said Howes as owner and reputed owner, and also 
the name of said Lane, with whom plaintiff entered into the above 
contract, together with a statement of the terms, time given, and con- 
ditions of said contract with said Lane, and also a deseription of 
said property sufficient for identification, which said claim was duly 
recorded in Book 15, page 107, Mechanics’ Liens, records of said 
Los Angeles county, on the 2Uth day of March, A. D. 1888. 


VII. 
9) That the plaintiff has expended the sum of $6.90 in pre- 
paring, verifying, and recording said lien. 
VILL. 


That the sum of one hundred doilars ($100) is a reasonable sum 
to be allowed plaintiff for attorney’s fees in foreclosing this lien. 


[X. 


That the plaintiff is informed and believes there was due at the 
time of filing plaintifl’s lien and is still due from defendant Howes 
tosaid Lane the sum of eight hundred and fifty dollars ($850), 
lawful money of the United States. 

Therefore plaintiff demands judgment against defendants— 

Ist. In the sum of three hundred seventy-three ,3,; dollars 
($373.67), being the aggregate of the above-named sums. 

2nd. In that the plaintiff may be adjudged to have a lien on the 
above-described property for the said sum of three hundred seventy- 
three ,°,/, dollars (8575.67) and for costs of suit. 

ord. That the said property inay be sold according to law, and 
that the proceeds be applied to the payment of the above-mentioned 
sum and to the costs of said sale and of this suit. 

6—1557 
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97 4th. And for such further and equitable relief as may be 
fitting and proper. 
SCARBOROUGH & WATERMAN anxpb 
BARCLAY, WILSON & CARPENTER. 
Duly verified. 


Iendorsed: Filed June 27, 1888. 


Norre.—The answers in all of the consolidated cases, being identi- 
cal, mutatis mutandis, with that in the Kellogg case as above, are 
omitted. 
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(‘ALIFORNIA Door Co. 
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IF. C. Howes. 
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IF. C. Howes. 

A. H. Parsons 
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F. C. Howes. 
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Findings and Decision. 


On this 15th day of February, 1889, these causes came on regu- 
larly for trial before the court, sitting without a jury, no jury having 
been demanded by either party thereto, and thereupon it was or- 
dered by the court that the said canses should be consolidated and 
tried together, all parties consenting thereto. Messrs. Davis & Tay- 
lor appeared as attorneys for the plaintiffs, Levi M. Kellogg and 
Maitre & Hansen; Messrs. Johnston & Borden for the plaintiff, The 
Willamette Steam Mills, Lumbering, & Manufacturing Co.; Messrs. 
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sarclay, Wilson & Carpenter, for the plaintiff, E. L. Tower; 
Q9 Messrs. Reymert, Orfila & Reymert for-the plaintiff, B. A. 

Breakey, and Messrs. Scarborough & Waterman, for the plain- 
tiff, A. H. Parsons, and Messrs. Haynes & Mitchell appeared as at- 
torneys for the defendant, F. C. Howes, and the court having heard 
the proofs of the respective parties and considered the same, the 
records and papers in the case and the arguments of the respective 
attorneys thereon, and the cause having been submitted to the court 
for its decision, the court now finds the following facts: 

That defendant, F. C. Howes, is and at all the times mentioned 
in the complaints in said several actions Was the owner and seized 
in fee of all the certain real property described in the complaints, 
and that the building deseribed in the complaints as having been 
erected on said real property was erected and constructed thereon 
with the knowledge and consent of said defendant Howes. 

That on the 12th day of September, 1887, and on the 31st day of 
October, 1887, the defendant, F. C. Howes, and W. E. Lane entered 
into contraets in writing, copies of which are annexed to the answers 
herein, whereby said W. E. Lane agreed and contracted to erect 
and construct said butiding on said land for the price or sum of 
$6,625.00. 

That the price agreed upon in said contract for the erection and 

construction of said building exceeded the sum of $1,000; 
100 =that said contracts were in writing, but the same were not, 

nor were any memoranda thereof, filed in the office of the 
county recorder of Los Angeles county before the work on said 
building was begun or at any time thereafter. 

That the several plaintiffs in these cases afterwards entered into 
the contracts with the said W. E. Lane mentioned and declared upon 
in their respective complaints, and in compliance with the terms of 
such contracts furnished to the said Lane the materials and _per- 
formed the labor in their several complaints mentioned, which said 
labor was performed upon the said building and which material 
was furnished for and actually used in the erection thereof, and that 
there is now due to the plaintiffs, after deducting from the fair and 
reasonable value of the labor and material furnished by them re- 
spectively all proper credits and offsets, the following sums respect- 
ively—that is to say: 


To Levi Bi. BE cccssscenscnece cones sama .- $965 70 
Wirmemnetie Tee, Gh. Gihecin ce coanscumeiicnn 2.464 55 

* eee B Be etccncence ssuicneneuaiiepiaiin antici 184 50 

Fg, i cctiicnite nineties eenteniremann smn dees “ 434 77 
* Cees eee Ee... ponncnnnnaueuneeees 303 07 

" BD. A, Be secs ewcctewnse seinen sevencesimanuaiacamanian cialis 80 65 

© A. Hh. PAROR6 .cccccceccocccccccccoccscsnssaseee 247 O07 


the said sums being the reasonable value of said work and ma- 
terials done and furnished by them. 

101 That the said building was completed March 5th, 1888, and 

the several plaintiffs, within 30 days thereafter, filed in the 
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office of the county recorder of said Los Angeles county their claims 
for liens as in their complaints mentioned, which claims were in 
due form as required by law; that the several plaintiffs paid the 
following sums for filing and recording their respective liens, and 
the following sums are fair and reasonable attorneys’ fees to be al- 
lowed them for prosecuting these cases in the superior court, viz: 


Levi M. Kellogg, filing, &c............... Sicilian $2 50 
bi _ gg nen ee | 
$52 30 
Ww enmmeotic, &c., Ob, Ge, Bb ncccer. cima 1 90 
. : attorney's fees.....-. nnn ae 
101 90 
eavtre & Tancen, Git, O6...006 cccenssncmminnin 1 90 
7 atéorney's 1666 .ccens «ccceunuen 20 00 
ol 90 
a Ra, SU: TE. TOR... uncsenimcsne Petes a Fe: 2 15 
“ . SAOOCNNT'S BOOB cccmicnnn ae vein ee 
27 15 
Canfortia Deer Os., Situs, Ct.nda«ciusigmeesene 1 65 
‘ ? athorney e G6 cana: ctieewie 00 00 
31 65 
> A. DOCG, SOE, OC... .nc-n0 «seen ] Zo 
4 ‘ Siberhey 6 1068.........0 wee 25 OO 
26 7d 
Bs Ths TO, BB cnc cosuneiein ee 1 90 
vs 33 CASTRO'S TROB nce eens ee 30 OU 
31 90 


And as conclusions of law arising from said facts and from the 
facts admitted in the pleadings in the several actions, the 

102 court Is of the opinion and decides as follows: 
lirst. That each of said plaintiffs is entitled toa lien on the 
premises described in their said several complamnts for the payment 
to each of the said plaintiffs the said several sums so found due to 
each of them, with their costs and attorneys’ fees in this action, as 
herein allowed, and to a decree for the sale of the said premises or 
so much thereof as may be hecessary to satisfy the said several 

sums of monev and costs. | 

Second, That upou such sale and after the expiration of the time 
allowed by law for the redemption therefrom each of said defend- 
ants and all persons claiming under them or either of them shall 
be forever barred and foreclosed of all equity of redemption, right, 
title, or interest in the said prenilses. 

That if the moneys arising from said sale shall be insufficient to 
pay the amounts of the said several liens as hereinbefore found due, 
together with the costs and attorneys’ fees and expenses of sale, the 
amount of said deficiency, if any, shall be docketed against F. W. 
Dearborn, assignee of the estate of W. E. Lane, an insolvent debtor. 

WALTER VAN DYKE, Judge. 


Dated March Sth. 1SS9. 


Endorsed: Filed March Sth, 1889. 
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103. ‘In the Superior Court of the County of Los Angeles, State of 
California. 


Levi M. KeELioaa 
vs. No. 7840. 
F. C. Howes et al. 


WILLAMETTE STEAM MILLs, LUMBERING AND MANUPACT- 
URING Co. 
vs. 
F. C. Howes et al. 


Mairre & HANSEN ! 


No. 7868. 


No. 7880. 


v8. 


F. C. Howes. 


E. L. Tower 
v8. 


F. C. Howes ef al. 


No. 7980. 


CALIFORNIA Door Co. 
vs. No. 8008. 
F. C. Howes et al. ( 


B. A. BREAKEY 
vs. 
F. C. Howes et al. j 
A. H. Parsons ) 
v8. No. 8094. 
I. C. Howes. i 


\ 
A 
© 


. 8068. 


Judgment. 


These causes having come on to be heard the — day of February, 
1889, and an order having been duly made consolidating all of said 
causes, and the court proceeding to the trial thereof upon the com- 
plaints and answers filed in the several causes, sitting without a jury 
(no jury having been demanded by any of the parties), whereupon 

witnesses upon the part of plaintiffs and defendant, F. C. 
104. Howes (the defendant, fF. W. Dearborn, assignee of W. E. 

Lane, an insolvent debtor, having suffered default and his 
default having been entered herein), were duly sworn and examined, 
and documentary evidence introduced by respective parties; and, the 
evidence being closed, the cause was submitted to the court for con- 
sideration and decision, and, after due deliberation thereon, the 
court files its findings and decision in writing and orders that judg- 
ment be entered herein in favor of the said several plaintiffs in ae- 
cordance therewith. 

And whereas in said findings and decision the court found and 
decided that the said several plaintiffs are and each of them is en- 
titled to have a lien upon the building and premises described in 
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their said several complaints (and hereinafter described) for the spe- 
cific sums set forth in said findings (and hereinafter mentioned), to- 
gether with their attorneys’ fees and costs: 

Now, therefore, on motion of the attorneys for said several plain- 
tiffs, it is ordered, adjudged, and decreed that all and singular the 
said building and premises mentioned in said complaints and here- 
inafter described, or so much thereof as may be sufficient to raise 
the amounts due to the plaintiffs, as hereinafter particularly set forth, 

together with costs and expenses of sale, and which may be 
105. sold separately without material injury to the parties Inter- 

ested, be sold at public auction by the sheriff of Los Angeles 
county, in the manner prescribed by law and according to the course 
and practice of this court, and that the said sheriff, after the time 
allowed by law for redemption has expired, execute a deed to the 
purchasers of the said building and premises on the said sale. 

That the said sheriff out of the proceeds of said sale retain his 
fees, disbursements, and commissions on said sale, and pay to the 
said several plaintiffs or their attorneys out of said proceeds the fol- 
lowing sums of costs, attorneys’ fees, and principal found due as 
aforesaid, as set opposite the names of each of said plaintiffs, to wit: 


To Levi M. Kellogg, costs: 


Fe TE Bn cinticctinn ecient $2 50 
RAAIROY SE COB. cctiinicnicninimindindiniiianiiiiaiing DU OO 
PUICIGOL « i nnuins welnimmid sume nemegimman > ae 
OE Gist bel oii ies a 
To Willamette Steam Mills, &e., Co., costs : 
Fee S000, TR. octnecectcncnmnnn senate 1 90 
AONE TOUS. cise ciidiinmenieeas 100, 00 
E PORTIS scr cnessicieniiihticitinisbasinita ibid, nian 21Gb 55 
IE nun icin cet acsicicsebidatn dienes nao 
To Maitre & Hansen, costs: 
FP abeGeer FiOU, GBR cucemuieecicmenie anti oa 1 90 
106 6 Attorney's 100 cwnuscectennianns eee 30 00 
PTINCIOE! .....a00 wiscin sue en eaeeee a ee 
FOGG scccunionie w wicca 
To E. L. Tower, costs: 
Piling let, 0..ondsedsemusaemsen ae oo 2 1d 
Attorney's en Dem TO Nena oe I 85 OO 
PPIRCIDAL 0. wie vendsitaniin weep eieetennaaa a ae 
‘Total ® 2 22 eeaeee Ceuneemebod Shee 
To California Door Co., costs: 
Pilitter 1900), GBC. ««ineise eens en-au nee as 1 65 
AtLorney's 19668 .accsdtienmne RPE CRN ee 50. 00 
P TIGER! « .n«nnsnaveies ened ena 303 U7 
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To B. A. Breakey, costs: 


Fe PR Micndnsicnccne cxnnensiene 1 75 

Attorney's BOD concen cnccce cum ean . 2&9 

Principal .... de nn ne comment. 80 65 
ZOU enkdenctus weenie 


To A. H. Parsons, costs: 


Pe Ty GR onivuimednenencenencniimenina 1 90 

Athorney' 6 FOOD sani cctn cence cmietanmeden 30) OO 

PHIRCIEL cnniennddnetwedencscwnsdtiiies 247 O07 
TOE cbnindcimindanes coneuncaniaila 


together with interest thereon, at the rate of seven per cent. per 
annum, from the date of this decree, all in gold coin of the 

107 United States, or so much thereof as the said proceeds will 
pay of the same. 

That the defendants and all persons claiming from or under them, 
and all persons having liens subsequent to the said liens of plaintiffs 
by judgment or decree upon the land and premises therein described, 
and all persons having any claim or lien by or under such subsequent 
judgment or decree, and their heirs or personal representatives, be 
forever barred and foreclosed of and from all equity of redemption 
and claim of, in, and to said land and premises and every part and 
parcel thereof from and after the delivery of said sheritf’s deed. 

And it is farther adjudged and decreed that the purchaser or pur- 
chasers of such mortgaged premises at such sale be let into possess- 
ion thereof, and that any of the parties to this action who may bein 
possession of said premises or any part thereof, and any person who 
since the commencement of this action has come into possession 
under them or either of them, deliver possession thereof to such 
purchaser or purchasers on production of the sheriff's deed for such 
premises or any part thereof. 

And it is further adjudged and decreed that if the moneys arising 
from the said sale shall be insufficient to pay the amounts so found 

due to the plaintiffs, as above stated, with interest and costs 
10S and expenses of sale as aforesaid, the sheriff specify the 

amount of such deficiency and balance due to the plaintiff 
in his return of said sale, and that on the coming in and filing of 
said return the clerk of this court docket a judgment for such bal- 
ance against F. W. Dearborn, assignee of W. E. Lane, an insolvent 
debtor (as such assignee and not otherwise), and that said assignee 
pay the said plaintiffs the amount of such deficiency and judgment, 
with interest thereon, at the rate of seven per cent. per annum, from 
the date of said last-mentioned return and judgment, and that the 
plaintiffs have execution therefor. 

The lands and premises directed to be sold by this decree are sit- 
uated, lving, and being in the city and in the county of Los Angeles, 
State of California, and bounded and particularly described as fol- 
lows, to wit: 
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(‘omme ‘neing ata point on the east line of Upper Main street, 
being the soutliwest corner of a brick building now or formerly 
owned by Domingo Amestoy and running thence south 23 deg. 21 
min. west along the east line of Upper Main street ninety-two “and 
feet, more or less, to the as ast corner of Marchessault and 


aa 


U pper Main streets; thence south 49 deg. 30 min. east along Mar- 
chessault street forty-six and ,*’; a to the northwest corner of 


Main and Marchessault streets: thence north 37 deg. east 
LOY along said line of Main street ninety-five and roo feet to the 
southeast corner of lot now or formerly owned by said Ames- 
toy, and thence north 55 deg. 4S min. west sixty-eight and 7,'5 feet 
along line of sal | Ame slov LO pli ice of ecinning— 
Together with all and ; singular the tene ments, hereditaments, and 
ay purl enances thereunto bel neing or in anywise ap pert uning. 
Done in open court the Sth di: ay of March, 1889. 


WALTER VAN DYKE, 


Judge Superior, Court. 
(entered March Sth, 1SS9.) 


110 In the Superior Court of the County of Los Angeles, State of 
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These causes came on to be tried on the loth day of February, 1889, 


v4 
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and by orderof the court were consolidated and tried together, all 
parties being present by their respective attorneys; and thereupon the 
several plaintiffs, to maintain the Issues on their behalf, offered evi- 
dence tending to show that they furnished the materials nrentioned in 
their several complaints, and the fair and reasonable value thereof. 
They also gave in evidence their respective claims for liens filed by 
them in the county recorder’s office, as in their complaint alleged. 

The only one of said claims for liens which 1s material for 
111 =the purpose of this statement is that of Knox & Co., assignors 

of the plaintiff, Levi M. Kellogg, which are in words and 
figures following, to wit: 


STATE OF CALIFORNIA, | 
, , > ; ha 
County of Los A ngeles, J ¥ 


Tipton, and D.C. Golden and A. Levering, 
Us. 


IF. C. Howes and W. E. Lane. } 


Notice is hereby given that D. Knox, P. R. Tipton, D. C. Golden, 
and A. Levering, of the county of Los Angeles, as sub-contractors, 
performed labor and furnished materials actually used in the con- 
struction of that certain building or structure and now upon the 
certain lot and pacel of land situate in the city and county of Los 
Angeles, State of California, and sought to be charged with this 
lien, and deseribed as follows, to wit, that certain lot and building 


D. Knox & Co., Consisting of D. Knox, P. R.) 
. om 
, Mechanics’ Lien. 


situated at the junction of Main, Upper. Main, and Lower Main 


streets, being bounded on the west by Upper Main, and on the east 
by Lower Main, and on the south by Main street, having a frontage 

of about 35 feet on Main, running bac«x about 7U feet north 
112. between Upper and Lower Main streets. 

That F. C. Howes is the name of the owner or reputed 
owner of said premises and caused said building or structure to be 
constructed. ; 

That W. EE. Lane is the name of the contractor who, on or about 
the 4th day vf October, 1887, as such contractor and agent of said 
owner, entered into a contract with said D. Knox & Co., under and 
by which they were to perform certain labor and furnish materials 
for said building, and the following is a statement of the terms, 
ime given, and condition of said contract, to wit: 

To turnish plumbing, gas-fitting, roofing supplies, and put in 
and on the same at the usual price and charge for such work and 
material. 

That said contract has been fully performed on the part of said 
D. Knox & Co., and the same was completed and the said building 
or structure finished on the 5th day of March, 1558, and 30 days 
have not elapsed since the same was completed and said building 
or structure finished. 

That the amount of the contract price for said labor performed 
and materials furnished as aforesaid is ($1,235.24) twelve hundred 


thirty-five and 74, dollars, in United States gold coin, 
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i—lovs 


50 F. C. HOWES VS. LEV! M. KELI.OGG ET AL. 


That no sum has been paid on said contract price, and that 

113° the sum of twelve hundred thirty-five and ,%', ($1,235.24) 

dollars, in gold coin of the United States, is still due and 

owing thereon to said D. Knox & Co. after deducting all just credits 
and offsets. 

Wherefore said D. Knox & Co. claim the benefit of the law to 
liens of mechanics and others upon real property, to wit, chapter 
II, title LV, part III, of the Code of Civil Procedure. 

D. KNOX & CO., 
By D. KNOX. 


STATE OF CALIFORNIA, | 
’ , - 8s: 
County of Los Angeles, | 


D. Knox, being duly sworn, deposes and says that he is one of 
the persons named as sub-contractors in the foregoing claim of lien ; 
that he has read the same and knows the contents thereof, and that 
the same is true, and that the contents (among other things) a cor- 
rected statement of their demand after deducting all just credits and 
ollsets. 


D. KNOX. 


Subscribed and sworn to before me this 6th day of March, 1885. 
FRANK GIBSON, 
County Lecorder, 


By ARTHUR BRAY, Deputy. 


Endorsed: Filed Mareh 6, 1888. 


114. Srare or CALIFORNIA, | — 
County of Los Angeles, J ~ ’ 


D. Knox & Co., Consisting of David Knox, ) 
Dowe C. (rolden, Albert Levering, and Pom- | 
pey Rt. Tipton, > Mechanics’ Lien. 


Us. 
I. C. Howrs and W. I. LANE. 


Notice is hereby given that D. Knox & Co., of the city and county 
of Los Angeles, as sub-contractors, performed labor and furnished 
materials actually used in the construction of that certain building 
or structure now upon that certain lot and parcel of land-situate im 
the city and county of Los Angeles, State of California, and sougiit 
to be charged with this lien, and deseribed as follows, to wit: | 

Commencing at a point on, &e. (No question arising upon the 
accuracy of the description, the same is here omitted.) 

That said IF. C. Howes is the name of the owner and reputed 
owner of said premises, and caused said building or structure to be 
constructed. 

That said W. &. Lane is the name of the contractor who, on or 

about the 4th day of October, 1887, as such contractor and 
115 agent of said owner, entered into a contract with said D. 
Knox & Co., under and by which they were to perform cer- 


Wms 
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tain labor and furnish materials for said building, and the follow- 
ing isa statement of the terms, time given, and condition of said 
contract, to wit: That said labor and materials were to be paid for 
in U.S. gold coin as soon as said labor was performed and materials 
furnished. 

That said contract has been fully performed on the part of said D. 
Knox & Co., and the same was completed and the said building or 
structure was finished on or about the Sth day of March, 1888, and 
30 days have not elapsed since the same was completed and said 
building or structure finished. The labor and materials furnished 
consisted of plumbing, gas, water, and sewer pipe, tin-roofing, and 
supplies and labor, putting the same in, on,and about said building 
and premises. 

That the amount of the contract price for said labor performed 
and materials furnished as aforesaid is ($1,235.34) twelve hundred 
thirty-five and ,'4, dollars, in United States gold coin. 

That no part of said sum has been paid on said contract price, 
and that the sum of twelve hundred thirty-five and 3,45 dollars, in 
gold coin of the United States, is still due and owing thereon to said 

D. Knox & Co. after deducting all just credits and offsets. 
116 Wherefore said D. Knox & Co. claim the benefit of the law 
as applied to liens of mechanics and others upon real prop- 
erty, to wit, chapter IT, title IV, part III, of the Code of Civil Pro- 
cedure and amendments thereto. 
D. KNOX & CO., 
By POMPEY R. TIPTON. 


STATE OF CALIFORNIA, 


. | ‘a 
County of Los Ange les, 


Pompey R. Tipton, being duly sworn, deposes and says that he is 
one of the persons named as sub-contractor in the foregoing claim 
of lien; that he has read the same and knows the contents thereof, 
and that the same is true, and that it contains(among other things) 
a corrected statement of their demand after deducting all just credits 


and offsets. : 
POMPEY R. TIPTON. 
Subscribed and sworn to before me this 5th day of April, L888. 
FRANK A. GIBSON, 
County Lecorder. 
Endorsed: Filed April 5, 1888. 
Thereupon the plaintiffs rested. 


And the defendant, F. C. Howes, to maintain the issue on his be- 
half, gave in evidence the following contracts : 
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117 Articles of Agreement. 


Articles of ag ement mar le hh] 3s twe I ft hy da Vy of Se pte in be rone thou- 
mone yea, ‘eta l tai seven, between I. C. Howes, Esq., 
of the citv and county of Los Angeles, State of California, the 


party of the first Pare, and W. le Lan of the city ul a county of 

Los Auveles, State ol California, the party of the second part, 

First. The said party of the second part doth hereby, for himself, 
his heirs, executors, administrators, and assigns, covenant, promise, 
and agrec with and to the said party of the first part, his executors, 
administrators, and assigns, that he, the said party of the second 
part, his executors, administrators, and assigns, shall and will, for 
the consideration hereinafter mentioned, On or before forty days, 
wel! and truly and substantially erect and finish all the carpenter 
work, hardware, glass, plumbing, painting, and plastering on the 
brick buildit rw one stor’ high, to be situated Ol} Upper Main — 
near the plaza, conformable to the drawings and specifications made 
by R. B. Young, arechiteet, and signed by the parties and hereunto 
annexed, Within the time aforesalad, in i wood, workmanlike, and 


substantial manner, to the pacer and uti der | ie direction of 


the said KR. b. Young, architect, to be testified by a writing 
11S or certificate under the hand of the said R. B. Young, arehi- 

tect, and also shall and will find and provide such good, 
proper, and sufficient materials, of all kinds whatsoever as shall be 
proper and suflicient for completin cy -_ finishing all the carpenter 


t 


—? 


t 
‘ 


work, hardware, glass, plastering, plumbing, and painting, and other 
works of said building mention ed in “a plansand specifications, for 


+ 


the sum of three thousand one hundred and fifteen dollars: and the 
said party of the first part doth hereby, for himself, his heirs, CxX- 
ecutors, administrators, and ASSIGNS, covenant, promise, and agree 
With and to the sald pearly of the second par, his executors, and ad- 


ministrators, that he. the said F. C. llowes, lsq ’ the said party of 


the first part, his executors or administrators, shall and will, in 
consideration of the covenants and agreemen‘s being strictly per- 
formed and kept by the said party of the second part, as specified, 
well and truly pay or cause to be paid unto the party of the second 
part, his executors, administrators, or assigns, the said sum of three 
thousand one hundred and fifteen dollars, lawful monev of the 


United States of Ameri In the mane r ve" ing: 
First payment, $1,070 , When roof is boarded in: seeond, $1,070, 


when building is plastered; balance 55 days aa completion of work 
according to contract. All Moneys of each and every puay- 
119 ment must be applied in payment of material and labor used 
and emploved ‘ the execution of said work or works to the 
satisfaction of the architect and owner; and it is further agreed that 
said contractor shall furnish ree Ipts to said architect for partial 
payments before any subsequent payment becomes due or pavable, 
the last and final payment to be made 55 days after completion of 
work according to contract: : 
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Provided, That in each of the said cases a certificate be obtained 
and signed by the said R. B. Young, architect, and in no other way 
shall any money be paid on said contract. 

And it is hereby further agreed by and between the said parties— 

First.. The specifications and drawings are intended to co-operate, 
so that any works exhibited in the drawings and not mentioned in 
the specifications, or vice versa, are to be executed the same as if they 
were mentioned in the specifications and set forth in the drawings 
to the true meaning and intention of the said drawings and specifi- 
cations. 

Second. The contractor, at his own proper cost and charges, is to 
provide all manner of materials and labor,-scaffolding, implements, 
molds, models, and cartage of every description for the due perform- 
ance of the several erections. 

Third. Should the owner, at any time during the progress 

120 of said building, request any alterations, deviations, addi- 

tions, or omissions from the said contract, specifications, or 

plans he shall be at liberty to do so, and the same shall in no way 

affect or make void the contract, but will be added to or deducted 

from the amount of the said contract price, as the case may be, by a 
fair and reasonable valuation. 

Fourth. Should the contractor at any time during the progress of 
said works refuse or neglect to supply a sufticieney of material or 
workmen the owner shall have the power to provide materials and 
workmen (after three days’ notice In writing given) to finish the said 
works, and the expenses shall be deducted from. the amount of the 
suid contract price. 

Fifth. Should any dispute arise respecting the true construction 
or meaning of the drawings or specifications the same shall be de- 
cided by R. B. Young, architect, and his decision shall be final and 
conclusive; but should any dispute arise respecting the true value 
of the extra work or works omitted the same shall be valued by two 
competent persons, one emploved by the owner and the other by the 
contractor: and,in case they cannot agree, these two shall have power 
to name an umpire, whose decision shail be binding on all parties, 

Sixth. The owner shall not in any manner be answerable or ac- 

countable for any loss or damage that shall or may happen 
121 to the said works or any part or parts thereof respectively, or 

for any of the materials or other things used and employed 
in finishing and completing the same (loss or damage by fire ex- 
cepted). 

Seventh. Said contractor shall be responsible for violation of any 
city ordinances or damage done to streets and adjoining property, 
also for any accidents that may occur during the progress of his 
work, and shall hold the owner free from all loss or damage. 

In witness whereof the said parties of these presents have here- 
unto set their hands and seals the day and yee first above written. 

¥ HOWES. [sear.] 
W. iE LANE. _— 


Signed, sealed, and delivered in the presence of— 


J. E. WELSH. 
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122 Articles of Agreement. 


Articles of agreement made this thirty-first day of October, one 
thousand cight hundred and eighty-seven, between F.C. Howes, 
of the city and county Los Angeles, State of California, the party 
of the first part, and W. E. Lane, of the city and county Los 
Angeles, State of California, the party of the second part. 


irst. The said party of the second part doth hereby, for himself, 
his heirs, executors, administrators, and assigns, covenant, promise, 
and agree ‘vith and to the said party of the first part, his executors, 
administrators, and assigns, that he, the said party of the second 
part, his executors, administrators, and assigns, shall and will, for 
the consideration hereinafter mentioned, on or before the 25th day 
of January, 1S88, well and truly and substantially do and finish all 
the carpenter work, &c., on building situated at the junetion of New 
Main and Upper Main street, in the city and county Los Angeles, 
California, conformable to the drawings and specifications made by 
Rh. B. Young, architect, and signed by the parties and hereunto 
annexed, within the time aforesaid, in a good, workmanlike, and 
substantial manner, to the satisfaction and under the direction of 
the said R. B. Young, architect, to be testified by a writing or 
125s certificate under the hand of the said R. Bb. Young, architect, 
and also shall and will find and provide such good, proper, 
and suflicient materials of all kinds whatsoever as shall be proper 
and sufficient for completing and finishing all the carpenter, mill, 
and stair work, glazing, furnish all hardware, plumbing, gas-fitting, 
sewerage, tinning, plastering, painting, galvo-iron cornice, and other 
works of said building mentioned in the plans and specifications, 
for the sum of three thousand five hundred ($3,500) dollars; and the 
sald party of the first part doth hereby, for hiniself, his heirs, execu- 
tors, administrators, and assigns, covenant, promise, and agree with 
and to the said party of the second part, his executors and admin- 
istrators, that he, the said Mr. I. C. Howes, the said party of the 
first part, lis executors or administrators, shall and will, in con- 
sideration of the covenants and agreements being strictly performed 
and kept by the said party of the second part, as specitied, well and 
truly payor caused to be paid unto the party of the second part, his 
executors, administrators, or assigns, the said sum of three thousand 
five hundred dollars, lawful money of the United States of America, 
in the manner following: 
Ist payment, 81,000, when second story joist on. 
Znd payment, $1,000, when ready for plastering. 
124 od payment, 8625, when building completed and accepted 
by the architect: balanee 55 days after completion of build- 
ing. It is further agreed that said contractor furnish receipts to 
said architect for payment upon material furnished and labor per- 
formed upon said works. It is further agreed that in ease said 
work is not completed at the time herein agreed the said W. E. 
Lane agrees to pay to the said F. C. Howes fifteen dollars per day as 
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rental for each and every day the completion of said building is 
delayed on his part beyond said time agreed. 

Provided, That in each of the said cases a certificate be obtained 
and signed by the said R. b. Young, architect, and in no other way 
siiall anv money be paid on said contract. 

And itis hereby further agreed by and between the said parties— 

First. The specifications and drawings are intended to co-operate, 
so that any works exhibited in the drawings and not mentioned in 
the specifications, or vice versa, are to be executed the same as if they 
were mentioned in the specifications and set forth in the drawings 
to the true meaning and intention of the said drawings and specifi- 
cations. 

Seeond. The contractor, at his own proper costs and charges, is to 
provide all manner of materials and labor, scaffolding, implements, 
molds, models, and cartage of every descripiion for the due per- 

formance of the several erections 
125 Third. Should the owner at any time during the progress 

of said building request any alterations, deviations, additions, 
or omissions from the sald contract, bo cifications, or plans — shall 
be at liberty to do so, and the same shall in no way aileect or make 
void the contract, but will be added to or deducted from the amount 
of the said contract price, as the case may be, by a fair and reason- 
able valuation. 

Fourth. Should the contractor at any time during the progress of 
said works refuse or neglect to supply a sufficiency of material or 
workmen the owner shall have the power to provide materials and 
workmen (after three days’ notice in writing given) to finish the said 
works, and the expenses shall be deducted from the amount of the 
said contract price. 

Fifth. Should any dispute arise respecting the true construction 
or meaning of the drawings or specifications the same shall be de- 
cided by , architect, and — decision shall be final and con- 
clusive, but should any dispute arise respecting the true value of the 
extra work or works omitted the same shall be valued by two com- 
petent persons, one emploved by the owner and the other by the 
contractor, and in case they cannot agree these two shall have power 
to name an umpire, whose decision shall be binding on all 

parties, 
126 Sixth. The owner shall not in any manner be answerable 
or accountable for any loss or damage that shall or may hap- 
pen to the said works or any part or parts thereof respectively or 
for any of the materials or other things used and employed in fin- 
ishing and completing the same (loss or damage by fire excepted). 

Seventh. The said party of the second part further undertakes 
and agrees that he will pay and hold the party of the first part free 
and harmless from all loss or damages suffered In any manner by 
aly persons by reason of any accident occurring In connection with 
the work herein undertaken or occasioned by the carelessness of the 
party of the second part or any one in his employ. 

In witness whereof the said parties of these presents have here- 
unto set their hands and seals the day and year first above written. 
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- : Ks — : . 
Signed, sealed, and delivered in the presence ot— 
Fr. C. HOWES. I[SBAL. 
W. E. LANE. SEAL. 


127 And thereupon the said defendant offered in evidence the 


following receipts: 


los ANGELES, October L5th, LSS7. 


This is to certify that there is due to W. E. Lane, contractor, for 
vour one-story block, junction of New Main and Upper Main streets, 
the sum of seven hundred ana fifty dollars. 


S7 OV. R. B. YOUNG, Architect. 


Los A NGELES, Nowe mb r 19th, LSS7. 
Mr. I. ( Llow: . 


it there is due to W. E. Lane, contractor, for 
carpenter work, ete., of your block on the junction of Main and 
Upper Main streets the sum of one thousand dollars. 

S 1.000, R. B. YOUNG, Architeet. 


. , . . . ; 
. state 4 ; 
| Hy1s bw to ct roll \ Lii« 


’ oe } as <~ 
Received paviTeht 
i ns 


Los ANGELES, December 17th, 1887. 
Mr. F. C. Howes: 
128 This is tocertify that there isdueto W. E. Lane, contractor, 
for carpenter work, ete, of your block on the junction of 
Main and Upper Main strects the sum of one thousand dollars. 
S 1 000.00 Rk. B. YOUNG, Architect. 


it ved payment, 


W. E. LANE. 


Los AxGe.es, December 24th, 1887. 
Mr. F.C. Ilowes: 

This is to certify that there is due to W. E. Lane, contractor, for 
the carpenter work, ete. of vour block at the junction of Main and 
Upper Main streets the sum of one thousand dollars. 

$1,000.00. | KR. B. YOUNG, Architect. 

Received payment, 
W. E. LANE. 
Los ANGELES, February 25th, 1888. 
Mr. F. C. Howes: 


This isto certify that there is due to W. E. Lane, contractor, for 
the carpenter work, plumbing, plastering, ete., ete. of your block on 
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the junction of Main and Upper Main streets on the 2d contract 
the sum of one thousand and fifteen dollars. 
$1,015.00 R. B. YOUNG, Architect. 
Received payment, 


W. E. LANE. 


129 Los ANGELEs, February 25th, 1888. 
Mr. F. C. Howes: 

This is to certify that there is due to W. E. Lane, contractor, for 
the carpenter work, glazing, plastering, plumbing, ete., ete., of your 
block on the Junction of Main and Upper Main streets the balance 
on first contract of nine hundred and seventy-five dollars, and this 
shall be a receipt in full of first contract on said block. | 

SU75.00. Rk. B. YOUNG, Architect. 

Received payment, 


W. Lk. LANE. 


To the admission thereof the plaintiffs objected on the ground 
that the same are incompetent, irreltevant, and immaterial and be- 
cause the said contracts now in evidence were not filed jor record tn 
the county recorder’s office before the conismencement of work there- 
under as required by law or at all or any memorandum of such 
contract, Which said objection was sustained by the court ; to which 
ruling of the court in sustain'ng the said objection and in refusing 
to admit the said proof the said defendant, I. C. lowes, by his ate 
torneys aforesaid, then and tuere excep! ed. 

And thereupon the said I. C. Howes made the following offer: 

The dete ndant lowes now obers to prove that he paid to 
130) W.E. Lane,in striet comp!iance with the terms of the written 
contract between himself and said Lane, now in evidence 
aud upon certificates of the erchitect, R. B. Young, that the amounts 
were due at the time of payment, sums aggregating the sum of $5,745, 
and for that purpose offers a certificate of said architect that the sum 
of 8750 was due the contractor, Lane, dated Oct. 15, 18S7, with the 
receipt of Lane for that amount, to be followed by lke certificates 
and receipts aggregating the sum of 85,745 (being certificates and 
receipts above written). This offer is based unon the facts, now ap- 
pearing in evidence, that the contract between this defendant and 
W. Kk. Lane was reduced to writing and subscribed by the parties 
thereto and in all respects complied with section 1184 of the Code 
of Civil Procedure, and that the plaintiffs and each of them had 
notice thereof at the time of their coniracts with Lane mentioned 
in their claim for'‘liens, to which offer the plaintiffs objected on the 
ground that the same was incompetent, irrelevant, and immaterial 
and because the said contracts now In’evidence or any Inemorandum 
thereof were not filed for record in the county recorder’s office before 
the commencementof work thereunder as required by law or at all; 
which said objection was sustained by the court; to which ruling of 
the court in sustaining the said objection and in refusing to 
15 admit the said proof the said defendant, F. C. Howes, by his 
attorneys aforesaid, then and there excepted. 
S$—loo7 


a 
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The said defendant then offered in evidence as against the plain- 
tifl, The Willamette Steam Mills, Lumbering, and Manufacturing 
Company, the following documents attached to the contracts be- 
tween Lane and Lowes, already in evidence, for the purpose of 
proving that said plaintiff had actual notice of the written contracts 
between the defendant Howes and the contractor Lane. 


Bond. 


Know all men by these presents that W. E. Lane, as principal, 
and J. A. Russ, as surety, all of the citv and covnty of Los Angeles, 
State of California, — held and firmly bound unto F. C. Howes, 
Esq., of the city and county Los Angeles, State of California, in 
the sum of twelve hundred dollars, gold coin of the United States 
of America, to be paid to the said IF. C. Howes, Esq., or assigns, for 


which payment, well and truly — made, we bind ourselves, our 
heirs, executors, and administrators, Jointly and severally, firmly 
by these presents. ‘ 


Seaied with our seals and dated the fifteenth day of September, 
one thousand eight hundred and eighty-seven. 
132 The condition of the above obligation is such that should 
he, the said W. E. Lane, the above-named principal, duly and 
properly, well and truly and faithfully comply with and perform 
all acts, stipulations, and agreements entered into and to be done 
and performed by the said W. E. Lane as appears in the foregoing 
contract, and should he not in anywise permit any valid claim, debt, 
or lien to be placed upon the building in the erection thereof or the 
incurring of any liability on the part of the said F. C. Howes, Esq., 
other than the amount to be paid by him to the said W. E. Lane 
for the said work as in said contract deseribed and specified, then 
the above obligation to be void; otherwise to remain in full force 
and virtue. 
W. E. LANE. [sear 
J. A. RUSS. eae 


Signed, scaled, and delivered in the presence of— 


J. E. WELSH. 
Bond. 


IXKnow all men by these presents that W. E. Lane, as principal, and 
——, us surety, all of the city and county Los Angeles, State of 
California,— held and firmly bound unto Mr. F. C. Howes, of the city 

and county Los Angeles, State aforesaid, in the sum of one 
1335 thousand dollars, gold coin of the United States of America, 


to be paid to the said F. C. Howes, his executors. adminis. . 


trators, or assigns; for which payment, well and truly to be made, 
we bind ourselves, our heirs, executors, and administrators, jointly 
and severally, firmly by these presents. 

Sealed with our seals and dated the thirty-first day of October, 
one thousand eight hundred and eighty-seven. 


seme di pe age ii 
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The condition of the above obligation is such that should he, the 
said W. E. Lane, the above-named principal, duly and properly, 
well and truly and faithfuly comply with and perform all stipula- 
tions, acts, and agreements entered into and to be done and per- 
formed by the said W. E. Lane as appears in the foregoing contract, 
and should he not in anywise permit any valid claim, debt, or lien 
to be placed upon the building in the erection thereof or the in- 
curring of any liability on the part of said F.C. Howes by reason 
of the erection other than the amount to be paid by him to the said 
W. E. Lane for said works as in said contract described and speci- 
fied, then the above obligation to be void; otherwise to remain in 
full force and virtue. 
W. E. LANE. § [seat. 
J. A. RUSS. oa 


Signed, sealed, and detivered in the presence of— 


134 The plaintiff, The Willamette Steam Mills, Lumbering, and 
Manufacturing Company, admitted that J. A. Russ, whose 


‘name is subscribed to the said undertakings, is their general agent 


in this State, and that as such agent he sold the material mentioned 
in their complaint herein to the defendant, W. E. Lane, but objected 
to the admission of said documents because the said evidence is in- 
competent, irrelevant, and immiateriai, which said objection was 
sustained by the court; to which ruling of the court in sustaining 
said objection and in refusing to admit the said documents in evi- 
denee the defendant, F. C. Howes, by his attorneys aforesaid, then 
and there excepted. 


Testimony of David Knox. 


Davip Knox, being called as a witness on behalf of the plaintiff, 
Levi M. Kellogg, testified that he was one of the firm of D. Knox & 
(‘o., assignors of said Kellogg, and after stating the character of the 
materials furnished and work done by his firm under their contract 
with Mr. Lane, being examined and cross-examined, testified as 
follows : 


Examined by Mr. Tayror: 


(). What were the terms of the contract ? 
A. We were to have su much a day for our men and for our 
stock. ; 
Oo (). Was there any time stated when you were to be paid— 
when you were to get your pay’? 
A. No, sir; there was not. 


Cross-examined by Mr. MITcHELL: 


Q. Didn’t you testify when you were on the stand before that 
these materials were furnished to Mr. Lane and were to be paid for 
as soon as the labor was performed and materials furnished ? 
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A. I don’t think I did 
©. Well, isn’t that the faet 
A. No. sir: | don’t think it Js. 


7 , > % . , 7 * - ; - 
\[r | LYLOR Caii lor the reading of the Lestimony. 


iO! 
Wi 1. We Hever hid nave any set time. 

(). Then it was not to be paid for cash on delivery ‘ 

A. Thi re was no contract avout 


(). It was not to be paid for, then, on delivery 


}, 


tha b 


(). And there was no set time, you say, when it was to be paid 

for ) 
A. No, sir 
(). Then it was not to be paid foron demand? If there was no 
set time there was time given, then? 


156 A. W ell, suppose so. 


And thereupon the said plaintiff, Levi M. Kellogg, elected to 
stand Upoth Lilie first claim of lien mentioned 1h) his complaint 
filed by D. Knox & Co. on March 6, 1588, and prayed judgment in 


this case upon sald lien 


137 Speci ficati i af PP? { WAL ar ; in i }, ich thie le rile nce 13 Tnsv theient fe) 
aa De " . . ’ ° - 
Nizat pan flie Findings mand Decision ot fiié Court. 


The finding this t the claims for liens tiled by theseveral plaintiffs 


as were In due [orm as re Quirs (di bV law Is not sustained bv the eV l- 
. } ; oak . . _* , ? - } . 

denee. in this. that the evidence shows that the claims of len filed 

by D. Knox & Co., the assignors of the plaintiff, Levi M. Kellogg, 


} 


on Marcel tt ISSS, does not state the time given for paviment by 
the COTM his O} thie contract veltweeh sald ) Knox NV ('o. and WW. 
I. Lane, thie rein recite d,and Lie evict nee shows that Litne Was given 


for such pavmelil. 


1. The court erred in sustaining the plaintiffs’ objection to the 
certificate of the architect, RN. b. Young, and receipts of the con- 
tractor, W. I. Lane, showing payments by thie defendant Howes to 
the said contractor of . ; 

Z The eourt erred In Sustaining thea plaintiffs’ objection to the 
defendant [lowes otter te) prove thal lie had pall ty \ 4 [- Lane. in 
strict compliance with the terms of the written contract between 

himself and said Lane, 1n evidence, and also the certificates 
158 of the architect, R. b. Young, that the amounts were due. 

sums aggregating $5,745, and in refusing to admit in evi- 
dence the certificates and receipts aforesaid when offered for that 
purpose, 

o. The court erred in sustaining the objection of the plaintiffs, 
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The Willamette Steam Mills, Lumbering & Manufacturing Company, 
to the admission in evidence of the bonds of W. E. Lane and J. A. 
Russ attached to the contracts between Howes and Lane, and in 
refusing to admit said documents in evidence. 

The court erred in deciding “that each of said plaintiffs is 
entitled to a lien on the premises described in their said several 
complaints for the payment to each of the said plaintiffs the said. 
several sums so found due to each of them, with their eosts and 
attorneys’ fees in this action as herein allowed, and to a decree for 
the sale of the said premises or so much thereof as may be necessary 
to satisfy the said several sums of money and costs,” and in order- 
ing judgment for the plaintiffs. . 

+. The court erred in not ordering judgment for the defendant 
Howes upon the facts found. 
HAYNES & MITCHELL, 
Attys for Defendant, F. C. Howes. 


139 We hereby acknowledge service of the foregoing statement 
and agree that the same is correct. 
DAVIS & TAYLOR, 
Attys for Levi M. Kelloga. 
JOHNSTON & BORDEN, 
Attys for Willamette S. M., &e., Co. 
DAVIS & TAYLOR, 
lit ys for Maitre & Hansen. 
BARCLAY, WILSON & CARPENTER 
Att'ys for E. L. Tower. 
ADAMS & RITODES, 
Attys for Cala Door Co. 
SCAR BOR OUGH & WATERMAN anpb 
BARCLAY , WILSON & CARP ENTER, 
Attys for A. I. Parsons. 
REYMERT, ORFILA & REYMERT, 
Alt’ys for Pi Breakey. 


Los Angeles, April 15, 1889. 
The foregoing statement is hereby settled and allowed. 
WALTER VAN DYKE, 
Judge Superior (Court. ~ 
April 17, 1889. 


(Statement endorsed :) Filed April 17, 1589. 
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140) fn the Superior Court of the County of Los Angeles, State of 


‘ ; 
(ailiornla. 


Levi M. KELLOGG 


rs » No. 7840. 


Ie U llowes. 


WILLAMETTE STEAM Mircs, LUMBERING AND MANUFACT- } 


l PING ( ‘) ' ° _— —- 
. No. 7868. 


-_, 


I. ©. Howes. J 


Matrre & HANSEN ) 
. No. TSS. 
j 


i. C. Howes 


. L. Tower ) 
> No. TYSO. 


x How eS j 


('ALIFORNIA Door Co 
> No. SOOS. 


|. } llowrs 


8. A. BREAKEY 
'S -No SOOS. 


r. Howes. | 


A HT. PARSONS ) 
phot . No. SODA, 
i. C. Howes | 


Minut. Butry, April 1, ISS9. 


This cause, coming on to be heard on the motion of the defendant, 
I’. (. Hlowes. for a new trial. was this day submitted to the court: 
and the court being fully advised in the premises, said motion is over- 
ruled and denied -@ which ruling and decision of the court the said 
defendant, by his attorneys, Havnes & Mitchell, then and there ex- 
cepted; and it is ordered by the court that execution herein be 
stayed for thirty days 

(Minute Book, dep. 4, Van Dyke, No. 1, p. 221.) 
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141 In the Superior Court of the County of Los Angeles, State of 
California. 


Levi M. Ketioae 
v8. 
KF. C. Howes. 


A. 
© 


. 7540. 


—_- 
* 


WILLAMETTE STEAM MILis, LUMBERING AND MANUFACT- 
URING Co. 
Us. 
IF. C. Howes. 


No. 7S68. 


Maitre & Hansen 
vs. 


i. C. Howes. 


-No. 7880. 


OO, ee 


Kk. L. Tower 
vs. 
Ik. C. Howes. 


No. 7980. 


CALIFORNIA Door Co. 


vs. 8008. 
Kk. C. Howes. 
Bb. A. BREAKEY 

vs. No. SO6S. 


— me —_—_— —_—_—— 
, 
A“, 


Fk. C. Howes. 


A. H. PARSONS 
vs. No. S094. 
Fk. C. Howes. 


Consoiidated. 


To the clerk of said court, the plaintiffs above named and their re- 
spective attorneys: 


You and each of you will please take notice that the defendant, 
F. C. Howes, hereby appeals to the supreme court of this State from 
the judgment of the court in these cases, made and entered March 
S, 1889, and from the whole thereof: also from the order of the court 
denying and overruling the said defendant’s motion for a new trial 
herein, made and entered April bUth, 1589, and from the whole 
thereof. 

HAYNES & MITCHELL, 
Allorneys for I. C. Howes. 
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142 Received copy of the foregoing notice of appeal this Sth 
day of May, 185%. 
DAVIS & TAYLOR, 
Attorneys for Levi M. Kellogg and Maitre & Hansen. 
| JOHNSTON & BORDEN, 
Attys for Willamette Steam Mills, Lumbering & M’f’g Co. : 
BARCLAY, WILSON & CARPENTER, - 
Attorneys for E. L. Tower. 
ADAMS & RHODES, 
Attorneys for California Door Co. 
REYMERT, ORFILA & REYMERT, 
Attorneys for B. A. Breakey. 
SCARBOROUGH & WATERMAN anp 
BARCLAY, WILSON & CARPENTER, 
Attorneys for A. HT. Parsons. 
(Endorsed:) Filed May Sth, 1889. 


It is hereby agreed that the foregoing transcript contains a full, 
true, and correct COpy of all papers necessary and proper to 
143 = be used on this appeal; that the appeal herein was duly per- 
fected, and the requisite undertaking on appeal was given 
and filed within the time prescribed by law; that the foregoing Is 
a full, true, and correct transeript, and that the appeal herein may : 
be heard thereon. \e 
HAYNES & MITCHELL, 
Attorneys for F.C. Howes. 
DAVIS & TAYLOR, 
Attorneys for Levi M. Wellogg and Maitre & Hansen. 
JOLINSTON & BORDEN, 
Atfys for Willamette Steam Mills, Lumbering & M’f’g Co. 
BARCLAY, WILSON & CARPENTER, 
Attorneys for E. L. Tower. 
ADAMs & RHODES, 
JOINSTON & BORDEN, 
Attorneys for California Door Co. 
REYMERT, ORPILA & REYMERT, 
Attorneys for B. A. Breakey. 
SCARBOROUGIT & WATERMAN anp 
BARCLAY, WILSON & CARPENTER, 
Attorneys for A. Hl. Parsons. 
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Levi M. KELLOGG ef al., Kespondents, ) 
rs. S.No. 13324. 
I’. C. Tlowes, Appellant. 
LSS. 

June 26. Filed transcript and stipulation. 

Sept. 15.“ — appellant's points and authorities. 

Oct. 2. “ — respondents’ points and authorities. i 
21. “  appellant’s reply. 


Ct ae 
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23. Argued and submitted. 
| Nov. ¥. The judgment and order appealed from are affirmed. 


Works, J. 
I concur. Patterson, J. 
Concurring opinion. Fox, J. 


; Nov. 26. Filed petition for rehearing. 
Ss Dee. 7. Rehearing denied. The court. 


11. Remittitur to county clerk. 
18. Filed petition for writ of error to Supreme Court of 
United States. 
Filed certificate of Chief Justice. 


1SOO. 
Jan. 4. “ #£writel error. 
Copy of writ of error for defendants in error lodged. 
Filed bond. 
145 Department one. (Filed November 7, 1889.) 


KELLOGG ef al., Respondents, } 
rs. No. 13524. 
llowes et a/., Appellants. 


. oo i» ie 


Held, aflirming the judgment and order appealed from— 


That under earlier statutes a sub contracior or materialman could 
enforce his lien only to the extent of the contract price remain- 
ing unpaid, 

That under the present statute if the contract is not executed as re- 
quired by the statute and iiled in the recorder’s oflice it shall 
be void, and no recovery shall be had thereon by either party ; 
that this provision of the statute takes away entirely the basis 
upon which it was held under earlier statutes that the sub-con- 
tractor could not recover, viz., that the owner could not be 
compelled to pay mnore than he had contracted to pay, Or, in 
other words, could not be compelled to pay twice for the same 
thing. The contract cannot be the measure of his liability, 
because there is nocontract. Ile cannot pay the coutractor and 
thereby relieve himself from liability to the sub-contractor, be- 
cause, the contract being void as between him and the con- 
tractor, he is not liable to the latt rand has no rigiat as between 

Sy - him and the sub-contractor to pay such contractor. 

That where the contract is not regis'ered and ts therefore invalid 
there is no necessity of a sub-cqutractor or materialman giv- 
ing notice of his claim, because there are ho payments to be 
stopped, and the statute itself is notice to the owner that he 
must not pay to the contractor. 

That the contention that the fact of the respondents having actual 
notice of the existence of the contract was equivalent to the 
filing of the same in the reeorder’s office, this would be soif the 

I question were one of notice, but it 1s not. 
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That the pont made that there can be no recovery by a sub-con- 
tractor as avalnst the owner Independent of sotre contract be- 
tween the owner and original contractor is met by the express 
language of the statute that for the purposes of his lien he shall 
be deemed to have contracted directly with the owner and shall 
have a lien for the value of his material. This brings him in 
direct contact with the owner as a contractor and removes the 
distinction made under former statutes between those who con- 
tract directly with the ewner and sub-contractors. By the terms 
of the statute they become, for the purpose of their lien, original 
contractors with the OWler, but cannot recover against him per- 
sonally. 


This action-was brought by the respondents as materialimen, la- 
borers, and sub-contractors against the appellant to enforce a lien 
for material furnished and tor labor done in the construction of a 
dwelling-house. The appellant Ilowes was the owner of the real 
estate and contracted with his codetendant to construct the building, 
and the latter contracted with the respondents for the labor and 
miaterial done and furnished by them. ‘The contract price tor con- 
structing the building was more than one thousand dollars, and the 
contract Was not tiled for record, as required by section LIS5 of the 
Code of Civil Procedure. The respondents had actual notice that 
there was a contract between the owner and his contractor, and eave 
no Hotice to the owner to withhold payments tosuch contractor. ‘The 
OWwher paid the contractor the greater part ol the contract price. 
The amounts for which the respondents claimed liens exceeded the 
amount due the contractor and unpaid, assuming the contract to 
have been valid, but were less than the full contract price. The 
court below held the contract to be void for the reason that it was not 
filed for record, and that the respondents were entitled to recover the 
Valucof the material furnished and labor done by them without any 
reference to the amount remaining unpaid to the original contractor 
by the owner. The only question presented and argued on this ap- 
peal ts whether or not a materialman or sub-contractor can recover 
beyond the amount uli pata Dy the owner to the original contractor 
on the contract where the same has not been recorded and where 
bho py rsohal notice has been LV li by such materialman or sub-con- 
tractor to the owner to withhold the payments due such contractor, 
the materialman and sub-contractor having actual wotice that there 
Was such a contract. 

(‘ounsel for appellants contend, with mueh earnestness and in- 
eenuity and with marked ability, that the right of the material- 
man and sub-contractor to enforce his lien 1s limited, where he has 
given no personal notice to the owner, to the amount remaining un- 
paid by the owner to the original contractor. They contend, in 
substance, that, although the contract Is vold as between the parties 
to it, itis not void as to the owner and the materialmen and sub- 
contractors; that there Is a distinction between an original con- 
tractor and a materialman or sub-contractor, in that the former has 
a direct lien upon the real estate of the owner to the full «xtent of 


O. 
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the amount due him, based upon the personal liability of the owner 
to him, while the latter have but a lien in the nature of an attach- 
ment against the money in the hands of the owners and due the 
contractor, and that the Legislature had no power to make the owner 
or his property hable to any greater extent. There ‘is, perhaps, not 
a single one of these propositions that is not, to some extent, SUp- 
ported by some decision or dictum of this court. The question is, 
therefore, whether these decisions or dicta are applicable to the pres- 
ent provisions of the mechanics’ lien law, and, if so, whether they 
aresuch as should control us in the interpretation of such provisions. 

The present code, so far as it affects this question, provides: 

“Tn case of a contract for the work between the owner and his 
contractor the lien shall extend to the entire contract price, and 
such contract shall operate as a lien in favor of all persons except 
the contractor to the extent of the whole contract price; and after 
all such liens are satisfied, then as a lien for any balance of the con- 
tract price in favor of the contractor. All sueh contracts shall be 
In writing when the amount agreed to be paid thereunder exceeds 
one thousand dollars, and shall be subscribed by the parties thereto, 
and shall, before the work is commenced, be filed in the office of the 
county recorder of the county or city and county where the property 
is situated, who shall receive one dollar for such filing : otherwise 
they shall be wholly void, and no recovery shall be had thereon by 
either party thereto; and in such ease the labor done and materials 
furnished by all persons aforesaid excepi the contractor shall be 
deemed to have been done and furnished at the personal instance of 
the owner, and they shall have a lien for the value thereof.” (C.C. 
P., sec. 1183.) 

Again: 

“ No payment made prior to the time when thesame is due under 
the terms and conditions of the contract shail be valid for the pur- 
pose of defeating, diminishing, or discharging any len in favor of 
any person except the contractor, but as to such liens such payment 
shall be deemed asif not made, and shall] be applicable to such liens, 
notwithstanding the contractor to whom it was paid may there- 
after abandon his contract or be or become indebted to the owner 
in any amount for damages or otherwise for non-performance of his 
contract or otherwise. * * * All such contracts and alterations 
thereof as do not conform substantially to the provisions of this see- 
tion shall be wholly void, and no recovery shall be had thereon by 
either party thereto ;,and in such case the labor done and materials 
furnished by all persons except the contractor shall be deemed to 
have been done and furnished at the personal instance of the owner, 
and they shall have a lien for the value thereof. Any of the per- 
sons mentioned in section 1183 except the contractor may at any 
time give to the owner a written notice that they have pertormed 
labor or furnished materials or both to the contractor or other per- 
son acting bv authority of the owner, or that they have agreed to do 
so, stating in general terms the kind of labor or materials and the 
hume of the person to or for whom the same was done or furnished 
or both, and the amount in value,as near as may be, of that already 
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done or furnished or both, and of the whole agreed to be done or 
oe or both. * Upon such notice being given it shall 
be the duty of the owner to and he shall withhold from his con- 
tractor or from any other person acting under such owner and to 
whom by said notice the said labor or materials or both have been 
furnished or agreed to be furnished all money due or that may be- 
come due to such contractor or other person or meer: SP cesgn 
money to answer such claim and any lien that may be filed there- 
for for record under this chapter, including costs and counsel fees 


provided for in this chapter,until such notice is by writing with- 
drawn, and all money paid thereafter by the owner to the con- 
146 ~—s tract r or such other person while such notice is in force 


shall, for the purposes of all liens of all persons except that 
of the contractor, be deemed a payment prior to the time the same 
was due es the meaning of and subject to the provisions of this 
section.” (C. C. P., sec. 1184.) 

It has been held in a number of eases under earlier statutes that 
a sub-contractor or matertaiman could enforee his lien only to the 
extent of the contract price pemaining unpaid, and that, too, under 
statutes providing that sub-contractors should have a lien “ re- 
eardless of the elaim of the contractor against the owner,” or that 
the lien should inure “to the extent of the contract price,” and 
“whether done or furnished at the instance of the owner or his 
agent,” and “that the contractor should be deemed such agent, and 
that the lien should not be atlected by the fact that no money was 
due the contractor.” 

Counsel for appellant have industriously gathered up and eited 
these earlier statutes and the eas decided under them. We eite 
them here more as showing the course of legislation and its judieial 
construction and interpretation on this ts wa than because of their 
hearing on the question now presented. © (Stat. 1850, p. 211: Stat. 
1855, p. lob; Stat. [So6, p. 203; Stat. 1858, p. 225; Stat. 1862, p. 
384: Stat. IN6S, p.oS9; Code Civil Pro. (1880), see. 1183; Deering’s 
Code © IVI Pea. sec, 1488: Stat ISS7, p. lov: Cahoon rs. Levy, 6 
Cal., 205; Knowles vs. Joost, 15 (/, 620; MeAlpin vs. Dunean, 16 
id., 126; Bowen vs. Aubrev, 22 id., 566; Dore vs. Sellers, 27 id., 588 : 
Benton vs. Conley, 49 id., 185; Latson vs. Nelson, 11 P.C. L. J., 589: 
Whittier vs. Hollister, 64 Cal, 285: O'Donnell vs. Kramer, 65 id.. 
$00; Wrison vs. Barnard, 67 i/., 422; Wiggins vs. Bridge, 70 id., 
4357.) 

It will be observed that all of these eases, so far as they hold that 
the lien of a sub-contractor shall only extend to the money unpaid 
on the original contract. are cases in whieh the contract between the 
owner and sub-contractor was valid, and each and al! of them are 
based upon the theory, which we fully approve, that where there is 
a valid contract between the owner and contractor such contract is 
the measure of the owner's Iabilitv, and that in the absence of no- 
tice from the sub-contractor of his elaim a pavinent by the owner 
in conformity to the contract will relieve him to that extent from 
anv claim or lien by the sub-contractor. This isso under the present 
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statute, and thus far the cases cited are applicable to the present 
statute and no farther. 

Counsel insist that there is but one additional requirement under 
the present statute, viz., that the contract shall be filed in the re- 
corder’s office, and that such a requirement does not affect the prin- 
ciple laid down in the eases decided under former statutes, especially 
in this ease, where it appears that the sub-contractors had actual 
netice of the existence of the contract, which was in all respects in 
conformity to the statute. In this contention counsel overlook what 
we regard as the most material addition to the statute by the last 
amendment, viz.. that if the contract 1s not executed as required by 
the statute and filed in the recorder’s otflice it shall be void, and no 
recovery shall be had thereon by either party. In our judgment 
this provision of the statute tukes away entirely the basis upon 
which it was held under earlier statutes that the sub-contractor 
could not recover, V1zZ.. that the owlher could hot he compelled to 
pay more than he had contracted to pay. or, in ether words, could 


not be compelled to pay twice for the sane thing. This cannot be 
so under the present statute, where lis ¢ ict is not recorded. The 


contract ecannat be the measure of lis it vilitv, because there is no 
contract. Ile cannot pay the contractor and thereby relleve hitm- 
self from liability to the sub-contractor, because, the contract being 
void as between him and the contractor, he is not lable to the latter 
and has no right iis between him and thre sub contractor to pay such 
contractor. The statute is too plain on this point to need construe- 


‘tion. It not only provides that the contract shall be wholly void 


and that neither party shal: recover thereon, which must have been 
provided wholly for the protection of sub-contractors, laborers, ete., 
but in order to make this faet doubly plain it further provides that 
“the labor done and material furnished by all persons aforesaid 
except the contractor shall be deemed to have been done and fur- 
nished at the personal instance of the own r’, and they shal] havea 
lien for the value thereof.” In other words, the sub-contractors, 
laborers, and materialmen shall have their lien precisely as if no 
contract had never been made between the owner and eontractor 
and the material had been furnished and werk done for the owner 
at lis special instance and request. 

But counsel say the Legislature had no power to provide for any 
such liability on the part of the owner, and that this court has so 
decided. Wedo not so understand it. It has been held, as we have 
said, and very properly, that where there 1s a valid contract the 
owner cannot be compelled Lo pay more than he has contracted to 
pay unless he is notified of the claints of sub-contractors before pay- 
ment to the contractor. But that is not this ease. Here there was 
no contract. If the Legislature had the power to say to the owner, 
If you pay the contractor after notice from the sub-contractor of his 
claim you shall still be liable to the latter, it has the undoubted 
right to say to him, If you do not execute vour contract in a certain 
form and file it in the recorder’s office vou shall be lable to material- 
men and laborers for the value of their material and labor. There 
is no hardship or injustice im this provision. The owner is only 
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competled to pay once for what he receives and retains the benefit 
of. Tle is not boundand has no right,as between him and sub-con- 
tractors, to pay the contractor, 

If the contract is valid, then under the present statute notice must 
) his Clatu bya materlalman or lnbore ; oe ordi r to reach 
Lhe moneys due the contractor, at 7 if he friis to cive such notice the 
owner is protected by the statute, as held in the cases above cited 
decided under former statutes. But where there is no valid con- 
tract this notice Is Ubhhnecessary, hecatss there are ho pavinents to be 
stopped and the statute itself is notice to the owner that lie must not 
pay fo the contractor, 

[tis urged Upon is by eounsel for appellant that the contract in 
this case Was Vo) Only as between the barties to it, and not as be- 
tween the owner TO Inaterialmen an | lal rers, and that We have 
so decided in Giant Powder Co. vs. San Diego Flume Co. (20 Pace. 
Rep. 419. We did not so hold in the ease referred to. [Tt was held 
in that ease that the contract between the sub-contractor and con- 
tractor for material was valid, notwithstanding the original contract 
was void as between the parties tort. But the opinion in that case 
was so worded as to inislead in this respect, and it is broadly stated 
that the contract, though wholly void, was not void except as to the 
parties to if ‘This could not be SO), A contract wholly vold Is vold 
oft would be affected by if if valid: and 
here tt would be a strange construction of the statute to hold that 
the failure to file an tostrument for record would render it void as 
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notice of its contents, and 
hts of the only persons sought to be protected by 
suey filine, ana who g810ne C ytd Ly affected by such failure. The 
court meant nothing more in that ease than to hold that the mate- 
rialmen was ¢ ntitled to lis lien, notwithstanding the contract Was 
not filed in the recorder’s office. What was said as to the contract 
remaining to mark the extent of the recovery of the lenholders, ete., 
was outside of the real question presented in the case and should 
be modified. The extent of the materialman’s recovery Is not 
mensured by the terms of th eoptraet on the contrary, the statute 
provides 11) press terms that where the contract is not recorded 
the raters ult anosh |] have il lien for the value thereof, Li Case 
the contract Is nol recorded the statute ana hot the contract mMeas- 
ures the extent of his recovery; and so it was held in Southern 
Cal. Lumber Co. vs. Selamitt (74 Cal... 625) 

The ease of Latson Us, Nelson (]] ¢ I # J , OSD) 1s greatly relied 
upon by the appellant. The reasoning of the opinion in that case 
Was not concurred in by a majority of the court, and so far as It 
may be construed as against the riviit and pra r rf the Legislature 
to enact the present statute,as we have construed it in this opinion, 
It does not mect with our approval. It is extremely diflicult to de- 
termine what the vievs of the learned justice who wrote the opinion 


to the barties fo ll, Who necessarily Gave 


bids! tt CL te Ti 
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were as announeed in the Opinion, but as we construe lits language 
it amounted to nothing more than hes been decided in earlier cases 
that where a valid contract existed between the owner and = con- 
tractor the former could not be made-liable to sub-contractors be- 
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vond the amount fixed therein, and that section 15 of article XX 
of the present constitution bad not changed that rule. So under- 
stood, the opinion is not in contlict with anything we have said in 
this oOplplon., 
147 As to the contention that the fact that the respondents had 
actual notice of the existence of a contract was equivalent to 
the filing of the same in the recorder’s office, this would be so if the 
question were one of notice; but itis not. The express provision of 
the statute is that if the contract is not filed it shall be void. This 
being so, there is in faet no contract of which the sub-contractor is 
bound to take — and his knowledge that a contract was at- 
tempte d to be made, but was not, cannot affect his rights. 

The point made that there can be no recovery by a sub- contractor 
as against the owner, independent of some contract between the 
owner and original contractor, is met by the express language of 
the statute that for the purposes of lis lien he shall be deemed to 
have contracted directly with the owner and shall have a lien for 
the value of his material. This brings him in direct contact with 
the oWwher as a contractor and removes the distinction made under 
former statutes between those who contract directly with the owner 
and sub-contractors. by the terms of the statute they become, for 
the purpose of their lien, original contractors with the owner, but 
cannot recover against hitn personally. (Southern Cal. Lumber Co. 
vs. Scumiitt, supra.) 

The judgment and order appealed fro are affirm 

WORKS, J. 
I concur. 


PATERSON, J. 
( oneurrieng Opinion. 


1 concur in the conclusion reached by Mr. Justice Works in the 
foregoing opinion agd generaily in the line of reasoning by which 
that conclusion is reached. [have no doubt that the Legislature 
has full power to provide that where, as was done in this case, an 
owner of real estate, without the intervention of a contract fixing the 
measure of his liability, proceeds personaliy or through another 
acting with his knowledge to make improvements thereon, he shall 
be liable to mechanies, laborers, and materialmen for the value of 
heir labor and material, and they shall have a len therefor. ln 
this case there was no contract, for the law itself declares that 1f not 
recorded the pretended contract _” wholly void, . lt Is, therefore, 
as if it had never been made, and fixes no measure of ltability for 
either }? marty or for any purpose. But after te yotiating the terms of 
the contract with Lane, which was never completed und never. be- 
came a valid contract, Howes permitted him to procure mate rial and 
erect the building ; 11) other words, | meriihi tted Lane to act as his 
avent in the construction of the sila upon which these hens 
were filed. ‘The statute eX pressly declares Laat 1 such Causes the 
sub-contractor, the laborer, and materialman shall be deemed to 
have contracted directly with the owner, and shall have a lien for 
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the value of his material or labor. There is no constitutional ob- 
jection to such a prevision. The obligation most frequently as- 
sumed by allimen engaged in business and most frequently enforced 
by the courts is an implied one to do the same thing—to pay the 
value of labor done or materials furnished at the request of the party 
receiving the benetit thereof,and it makes no difference whether the 
request Was made by him an Persol OF through one whom he had 
held out to the world or to the person furnishing the labor or mate- 
rial as his agent In the pore mises, 

But it seems to me that the opinion of Mr. Justice Works is sus- 
ceptibl of a construction which would enable a stranger to go upon 
the land of an absent or non-resident owner and, through laborers 
and materlaimen, improve him out of lis real estate without his 
knowledge. The Legislature has no power to authorize such a pro- 
ceeding, and no precedent should be established which would sane- 
tion it. No person should be entitled toa lien or personal judgment 
against an owner in any ease uniess he contracted the lability in 
person or it be shown that he had actual notice in some form of the 
fact that his property was being improved in a manner which might 
create a liability or lien. A construction of the statute which would 
ive it the eflect of creating a lien, where the owner had no knowl- 
cdee of the improvement, would render it unconstitutional. In this 


case there Is no pretense of want of knowledge, and everything shows 
that the owner had actual knowledge of the lnprovement, and the 


law charges him with knowl ge vf the fact that there was no con- 
tract limiting his liability. 


FOX, J. 


148 Petition jor Wired of kirror. 


In the Supreme Court of the State of California. 
Levi M. Revvoace etal., Plaintiffs and Respondents, 
vs. 

I’. C. Howes, Detendant and Appellant. 


( NO. 1332 t. 


To the Honorable W. TL. B ally, chief justice of said court: 

And now comes I. C. lowes, the appellant in the above-entitled 
action, by Haynes & Mitelell, his attorneys, and complains that in 
the record and procecdings and also in the rendition of a judgment 
in a suit between Lev: \L. Kellogg, The Willamette Steam Mills, 
Lumbering & Manufaet ring Company, Charles J. Maitre and 
Henry C. Tlansen, copa: ners under the firm name of Maitre & 
Hansen; bk. L. Power, The California Door Company, b. A. Breakey, 
and A. TL. Parsons, plaintitis and respondents, and I. C. Howes, de- 
fendant and appellant, in the supreime court of California, being the 
highest court of law or equity of, the said State in which a decision 


could be had in said actionggand in which a final Judgment was” 


rendered against him on the Yth day of November, A. D. 
140 ISSO. in said action, wherein was drawn in question the 
validity of a statute of said State of California—that is to 
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say, of section 1183 of the Code of Civil Procedure of said State, as 
amended by section one of an act approved March 15th, 1887, on 
the ground of its being repugnant to the Constitution of the United 
States, and the decision was in favor of such its validity, all which 
appears in the record and proceedings in said action, manifest error 
hath happened to the great damage of the said F. C. Howes. 

Wherefore he prays for the allowance of a writ of error and such 
process as may cause the same to be corrected by the Supreme Court 
of the United States. 

HAYNES & MITCHELL, 
Altorneys for F. C. Howes. 
Allowed. 
W. H. BEATTY, : 
Chief Justice Supreme Court of California. 


Endorsed: Filed Dee. 18, 1889. J. D. Spencer, clerk, by Ben. M. 
Maddox, deputy. 


150 Certificate of Chief Justice. 
In the Supreme Court of the State of California. 


Levi M. Kevwoae et al., Plaintiffs and mee ameeeeaniee | 
vs. No 13324. 
I. C. Howes, Defendant and Appellant. j 


I do hereby certify that in the above-entitled case there was drawn 
in question the validity of section one of the statute of the State of 
California approved March 15, 1557, entitled “An act to amend sec- 
tions one thousand one hundred and eighty-three, one thousand one 
hundred and eighty-four, one thousand one hundred and eighty- 
seven, one thousand one hundred and ninety-one, and to repeal sec- 
tion one thousand two hundred and three of an act of the Legis- 
lature of the State of California, entitled “An act to establish a code 
of civil procedure,” approved March 11, 1872, all relating to liens of 
mechanics and others, on the ground that it was repugnant to the 
Constitution of the United States, and that the decision of the court 
was in favor of the validity of said statute. 

W. H. BEATTY, 
Chief Justice of the Supreme Court of California. 


Endorsed: Filed Dec. 18, 1889. J. D. Spencer, clerk, by Ben. M. 
Maddox, deputy. 
151 Bond: 
In the Supreme Court of the United States. 
F. C. Howes, Plaintiff in Error, ) 


vs. 
Levi M. Kewioce et al., Defendants in oe | 


Know all men by these presents that we, F. C. Howes, George H. 


10—1557 
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= 

ty 

Bonebrake, and Jolin Bryson, Sr., of the city of Los Angeles, county | 

of Los Angeles, State of ( ‘alifornia, are held and firmly bound unto 

Levi M. Kellogg, The Willamette Steam Mills, Lumbering & Manu- 

facturing Company Charles J. Maitre and Henry C. Hansen, co- 

partners uuder the firm name of Maitre & Hansen ; ki. L. ‘Tower, 

The California Door Company, B. A. Breakey, and A. H. Parsons & 

in the sum of eight thousand dollars (88,000.00), to be paid to the . 

suid Levi M. Kellogg, The Willamette Steam Mills, Luinbering «& 

Manufacturing Company, Charles J. Maitre and Henry C. Hansen, L 

copartners under the firm name of Maitre & Ilansen; KE. L. Tower, 

‘The Calitornia Door Company, B. A. Breakey, and A. II. Parsons, 

their executors or administrators; to whieh payment, well and truly 
to be made, we bind and oblige ourselves and each of us, 

152. jointly and severally, and our and each of our heirs, execu- 
tors, and administrators, firmly by these presents. 

Sealed with our seals. Dated this twenty-first (21st) day of Decem- 
ber, A. D. 1550). 

Whereas the above-named F. C. Howes hath prosecuted a writ of 
error in the Supreme Court of the United States to reverse the judg- 
ment rendered by thie supretie court of California on the 9th day 
of November, 1SS9, aflirming the Judgment rendered by the superior 
court of the State of California in and for the county of Los An- 
geles in favor of Levi M. Kellogg, The Willamette Steam Mills, 
Lumbering & Manufacturing Company, Charles J. Maitre and Henry 
C. Hlansen, copartners under the firm name of Maitre & Hansen ; 
I. L. Tower, The California Door Company, b. A. Breakey, and A. 
If. Parsons against the said Fk. C. Howes: 

Now. the condition of this obligation is such that if the above- 
named I. C. Tlowes shall prosecute his said writ of error with etfeet 
and answer all costs and damages if he shall fail to make good his 
plea, then this obligation shall be void; otherwise to remain in full 
force and virtue. 


rk. C. HOW ES. SEAL. 

GEO. H. BONEBRAKE. |[skat. 

JOHN BRYSON, Sr. [| SEAL. 
153 UNITrTeEp STATES OF AMERICA, ! 


Southern District of California. if 


George H. Bonebrake and John Bryson, Sr., being duly sworn, 
depose and say and each for himself saith that be is worth the sum er 
of eight thousand dollars over and above all his just debts and lia- 
bilities. 

GEO. H. BONEBRAKE. 
JOHN BRYSON, Sr. 


Sworn to and subseribed before me this 21st day of December, 1889. 
[Seal of the U.S. District Comp., Southern District of California. ] 
k. H. OWEN, 
UL. S. Commissioner and Clerk of the U. S. District 
Court for the Southern District of California. 
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I approve the above bond and the sufficiency of the sureties 


thereto. 
W. H. BEATTY, 
Chief Justice of the Supreme Court of California. 
Endorsed: Filed Jan’y 4, 1890. J. D. Spencer, clerk, by B.C. 
Weir, deputy. 


154 Uwnirep States or AMERICA, |... 
.) * . *_- . ao 
State of California, j 


[, J. D. Spencer, clerk of the supreme court of California, do 
hereby certify that the above and foregoing is a true, perfect, and 
complete transcript and copy of the record and proceedings had 
in a certain case in said court lately depending, wherein F. C. 
Howes was appellant and Levi M. Kellogg and others were respond- 
ents, and of all papers filed in said case (except the arguments of 
counsel, the original writ of error, citation, and assigninent of errors) 
as fully as the same remain on file and of record in my said office ; 
ard I hereby transmit to the honorable the Supreme Court of the 
United States, at Washington, D. C., the said transcript, together 
with the original writ of error, citation, and assignment of errors 
aforesaid, which are annexed to the said transcript. 

Witness my hand and the seal of the said supreme court of Cahi- 
fornia, at the city of Los Angeles, in said State, this 29th day of Jan- 
uary, A. D. 1890. 

[Seal Supreme Court of Calitornia. | 
J. D. SPENCER, 
| (Vk Sup. Court, 
By Bb. C. WEIR, 
Deputy Clerk. 


155 Assignment of Errors. 
In the Supreme Court of the United States. 


F.C. Howes, Plaintiff in Error, ) 


tse. 
Levi M. Ketioae ef al. j 


And now comes the plaintiff in error, by Thomas Mitchell, his 
attorney, and says that in the record and proceedings aforesaid there 
is manifest error, in this, to wit: 

I. The supreme court of California erred in holding and deciding 
that section 1183 of the Code of Civil Procedure of the State of Cahi- 
fornia, as amended in 1887, was constitutional. 

II. The supreme court of California erred in affirming the judg- 
ment of the superior court of Los Angeles county, because— 

1. The said section 1183 of the Code of Civil Procedure of the 
State of California, as amended in 1887, is unconstitutional and 

void. 
156 2. The said section is in conflict with the 14th amendment 
to the Constitution of the United States. 
3. The said section, as interpreted by the court and as enforced 
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by the said judgment, deprives the plaintiff in error of his property 
without due process of law. 

4. The said section, as so interpreted and enforced, denies to the 
plaintiff in error the equal protection of the law. 
a Wherefore, as well for the foregoing as for other errors apparent 
| on the face of the record, the plaintiff in error prays that the Judg- 
ment of the sapreme court of California aforesaid may be reversed, 
annulled, and held for naught, and that he may be restored to all 
things which he has lost by occasion of said judgment, Xe. 

THOMAS MEPCHELL, 


Attorney for Plaintiff in Error. 


1o7 Uwnirep States or AMERICA, 88° 


| To Levi M. Kellogg, The Willamette Steam Mills, Lumbering and nf 
. wae . . ‘ i 

Manufacturing Company ; Charles J. Maitre and Henry C. Han- 4 
sen, copartners under the firm name of Maitre & Hansen; E. L. i 


Tower, The California Door Company, B. A. Breakey, and A. H. 


| Parsons, Greeting : 4 
You are hereby cited and admonished to be and appear at the 
| Supreme Court of the United States, to be held at the city of 
| Washington, 1) the District of Columbia. On the second Monday of ; 
October, A. D. 1890, pursuant to a writ of error filed in the clerk’s , ¥ 
office of the supreme court of California, wherein F. C. Howes is . 
plaintiff and you are defendants in error, to show cause, if any there ? 
be, why the judgment in the said writ of errer mentioned should 
not be eorrected and speedy justice should not be done to the parties 4 
in that behalf, . | 
Witness the Honorable W. IT. Beatty, chief justice of the supreme \ 
court of California, this 26th day of December, A. D. 1859, and of yl 
the Independence of the United States the one hundred and four- 
teenth. W. H. BEATTY, 
Chief Justice of the Supreme Court of California. / 
15S | Mndorscd:] In the Supreme Court of the United States. | 
I’ ©. lowes, plaintiff in error, vs. Levi M. Kellogg et al., de- 
fendants in error. Citation. 
Los ANGELES, CALIFORNIA, Junuary 8, 1890. 
We hereby accept service of the within citation and acknowledge 
receipt of a copy thereof. | 
JOHNSTON & BORDEN, a, 
Attorneys for Willamette Steam M., L. & M. Co. t 
ADAMS & RHODES & 1. 
JOLNSTON & BORDEN, 
Attys for Cal. Door Co. 
BARCLAY, WILSON & CARPENTER, ) 
Attorneys for EL. Tower and A. H. Parsons. Gg 
DAVIS & TAYLOR, 


Attys for Levi M. Kellogg and Maitre & Hansen. 
SCARBOROUGH & WATERMAN, > 
Attys for A. Il. Parsons. 

REYMERT, ORFLA & REYMERT, 
Aity’s for B. A. Breakey. 
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159 Uwyrrep States OF AMERICA, 88; 


The President of the United States of America to the honorable the 
judges of the supreme court of the State of California, Greeting: 


Because in the record and proceedings and also in the rendition 
of the judgment of a plea which is in the said supreme court, before 
you or some of you, being the highest court of law or equity of the 
said State in which a decision could be had in the said suit between 
Levi M. Kellogg, The Willamette Steam Mills, Lumbering and 
Manufacturing Company; Charles J. Maitre and Henry C. Hanson, 
copartners under the firm name of Maitre & Hanson; E. L. Tower, 
The California Door Company, b. = Breakey, and A. H. Parsons, 
plaintiffs and respondents, and F. C. Howes, defendant and ap »pel- 
lant, wherein was drawn in ae the validity of a statute of said 
State of California on the ground of its being repugnant to the Con- 
stitution and laws of the United States and the decision was in favor of 
such its validity, a manifest error hath happened, to the great damage 
of the suid F. C. Howes, as by his complaint appears, and it being 


fit that the error, if any there hath been, should be duly corrected and 


full and speedy justice done to the parties aforesaid in this behalf, 
you are hereby command, if judgment be therein given, that then, 
under your seal, distinctly and openiy, you send the record and pro- 
cecdings aforesaid, with all things concerning the same, to the Su- 
preme Court of the United States, together with this writ, so that you 
have the same at Washington on the second Monday of October next, 
in the said Supreme Court to be there and then held, that, the 
record and proceedings aforesaid being inspected, the said Supreme 
Court may cause further to be done therein to correct that error 
what of right and according to the laws and customs of the United 
Siates should be done. | 

Witness the Hon. Melville W. Fuller, Chief Justice of the Supreme 
Court of the United States, this 1Sth day of December, in the year 
of our Lord one thousand eight hundred and eighty- nine, and of 
the Independence of the United States the one hundred and four- 
teenth. 

[Seal U.S. Circuit Court, Northern Dist. Cal. ] 


L. S. B. SAWYER, 
Clerk U. 8S. Circuit Court, Nor. Dist. Cal. 


The above writ of error is hereby allowed. 
W. H. BEATTY, 


Chief Justice Supreme Court of California. 


160 [Endorsed :] United States Supreme Court. F. C. Howes, 
plaintiff in error, vs. Levi M. Kellogg et al., defendants in 
error. Writ of error. Filed Jan’y 4, 1890. J. D. Spencer, clerk, 


by Lb. C. Weir, deputy. 
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161 In the Supreme Court of the State of California, Depart- 
’ ment One. 


be 

] Levi M. KRevioaa ef al., Respondents, ) No. 15524. On Appeal from 

| vs. - theSuperiorCout rtinand for 
I’. C. Howes et al., Appellants. ) the County of Los Angeles. 


And now, at this day, this cause being ealled and having been 
heretofore submitted and taken under advisement, and all and singu- 
lar the law and premises having been fully considered, the opinion 
of the court herein is delivered by Works, J.; I concur—Paterson, J.; 


concurring opinion, Fox, J. 

Whereupon it is adjudged and deereed by the court that the judg- 
| pon it is adjudged eed by tl judg 
ment and crder of the superior court in and for the county of Los 


Angeles in the above-entitled cause be, and the same are hereby, af- 

firmed, 
| [, J. D. Spencer, clerk of the supreme court of California, do hereby 
| certify that the foregoing isa true copy of an original judgment 
made and entered in the above-entitled cause on the 9th day of No- 
vember, ISS, and now remaining of record in my office. 

Witness my hand and the seal of the court, affixed at my office 
this 20th day of January, A. D. 1890. 

[Seal Supreme Court of California. ] 

J. D. SPENCER, Cleré, 
By BEN. M. MADDOX, Deputy. 


1G? [| Endorsed:] No. —. In the supreme court, State of Cali- 
fornia. —— vs. ——- —-. Clerk’s costs, 8S—. Paid 


by appellant, 8S; paid by respondent, $—: total, 8—. -——, 
clerk, by —— , deputy. 


163 In the Supreme Court of the United States. 


Ik’. C. Howes, Plaintiff in Error, } 
Ss > 


Levi M. Kennoaga ef al., Defendants in Error. § 


Whereas it ap pears that the judgment of the supreme court of the 
State of California in this case was inadvertently omitted from the 
transcript of the record herein, it is hereby agreed that the certified 
copy of said judgment accompanying this stipulation may be filed 
In this court In order to supply said omission, and that the same 
may be printed as a part of the transcript herein. 

Los Angeles, California, February 1, 1890. 

THOMAS MIPCIHELL, 
Atty for Plt in Error. 
H. A. BARCLAY, 
Atty for Defendants in Error. 
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164 {Endorsed :] Supreme Court of the United States. F.C. 
Howes vs. Lev: M. Kellogg et al. Stipulation to supply omis- 
sion in the transcript. 

165 [Endorsed :] Supreme Court U. S. 1889, October term. 
No. 1557. -F. C. Howes, pl’ff in error, vs. Levi M. Kellogg 

etal. Certified copy of judgment of sup. court of California & stipu- 

lation making same part of record. 
[Stamped :] Office Supreme Court U. S. Filed Feb. 10, 1890. 

James H. MeKenney, clerk. 


Endorsed on cover: California sup. court. No.1557. F.C. Howes, 
plaintiff in error, vs. Levi M. Kellogg, The Willamette Steam Mills, 
Lumbering and Manufacturing Company; Charles J. Maitre and 
Henry C. Hansen, 4opartners under the firm name of Maitre and 
Hansen; E. L. Tower, The California Door Company, B. A. Breakey, 
and A. H. Parsons. Filed February 10th, 1890. 


Zo. 1557. 
Suprente Court 


Of the United States. 


OCTOBER TERM, 1889. 


Fe. (|. HOWES, PLAINTIFF IN ERROR, 
is. 


LEVI M. KELLOGG, THE WILLAMETTE STEAM MILLS 
LUMBERING AND MANUFACTURING COMPANY; 
CHARLES J. MAITRE AND HENRY C.. HANSEN, 
CO-PARTNERS UNDER THE FIRM NAME OF MAITRE 
& HANSEN; BF. OL. TOWRR?, THE CALIFORNIA DOOR 
COMPANY; B. A. BREAKEY;: AND A. H. PARSONS, 
DEFENDANTS IN) ERROR. 


BRIEF OF DEFENDANTS IN ERROR ON MOTION TO 
DISMISS OR AFFIRM. 


H. AL BARCLAY, 


Attorney for De fi ndants in Error. 


In Error to the Supreme Court of the State 
of California. 
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SUPREME COURT or tHe UNITED STATES 


OCTOBER TERM, 1889. 
No. 1557. 


F.C. HOWES, PLAINTIFF IN ERROR. 


Us. 


LEVI M. 7 GG, CHARLES J. MAITRE AND 
HENRY HANSEN (COPARTNERS AS MAITRE 
AND HANSEN), WILLAMETTE STEAM MILLS 
LUMBERING AMD MANUFACTURING COMPANY, 
A CORPORATION, E. L. TOWER, THE CALIFOR- 
NIA DOOR COMPANY, A CORPORATION, B. A. 
BREAKEY AND A. H. PARSONS, DEFENDANTS 
IN ERROR. 


IN EFRROR TO THE SUPREME COURT OF THE STATE OF CALIFORNIA, 
Motion to Dismiss or A fiirm. 


And now come Levi M. Kellogg, Charles J. Maitre and 
Henry C. Hansen (co-partners as Maitre & Hansen), Willa- 
mette Steam Mills Lumbering and Manufacturing Company, 
a cor poration, KE. L. Tower, The California Door Company, 
a corp oration, B. A. Breakey, and A. H. Parsons, defend- 
ants in error, and, having procured the record herein, and 

caused the same to be printed, and presented the same to 
the court, and having by their attorney, H. A. Barclay, Esq., 
duly entered an appearance herein, on the 7th day of Feb- 
ruary, A. D. 1890, for the purpose of this motion, now 
move the court to dismiss the writ of error herein, on the 
re 

That said Supreme Court of the United States has no 


jurisdic tion of this action, or of the parties hereto, or of the 


a matter hereof. 

. That none of the matters or things requisite or neces- 
sary, under section 709 of the Revised Statutes of the United 
States, to give the Supreme Court of the United States 
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jurisdiction of the judgments and decrees of State Courts, 
appear from the record herein to have been raised, involved, 
drawn in question or necessarily decided in this action, in 
the courts of the State of California. 

3. That the validity of section one of the statute of the 
State of California, approved March 15th, 1887, entitled 
“An act toamend sections 1183, 1184, 1187, 1191, and to 
repeal section 1203 of the Code of Civil Procedure of the 
State of California, all relating to liens of mechanics and 
others,” and contained in Chapter IT, Part III, Title [V of 
the Code of Civil Procedure of the State of California, was 
not drawn in question, in the trial or final decision of this 
action, by the courts of the State of California, as being re- 
pugnant to the constitution, treaties or laws of the United 
States; nor was any right, title, privilege or immunity under 
the constitution, or any treaty, or statute of, or Commission 
held, or authority exercised under the United States, speci- 
ally, or at all, set up, or claimed, by the plaintiff in error, 
or by any party hereto, under such constitution, treaty, 
statute, commission or authority, in the trial, or final deci- 
sion of this action by the courts of the State of California. 

4. Because it does not appear from the record herein, or 
from any intendment therefrom, that a federal question was 
raised or presented to the highest court of the State of Cali- 
fornia, before the entry of final judgment in this action, or 
that any such question was actually decided, or that its de- 
cision was necessary to the Judgment of said State Court. 

And, if said motion to dismiss be denied, said defend- 
ants in error, move the court to affirm the judgment of the 
said Supreme Court of the State of California herein, on 
the ground that it is manifest that the question on which 
the jurisdiction depends is frivolous, and because it is ap- 
parent from the face of the record that there is no error 
therein. 
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Brief in Support of the Foregoing Motions. 
I. 


The record herein was returnable at the October term of 
this year (1890), but the defendants in error, for the pur- 
poses of this motion, have caused the same to be printed, 
and taken up, before the term to which in regular order it 
ought to have been returned, relying upon 


Er parte Russell, 13 Wall., 664. 


F. C. HOWES Vs. LEVI M. KELLOGG FET AL. 
Thomas & Co. v. Woolbridge, 23 Wall., 283. 
IT. 


Following is a statement of the case, which is indispen- 
sible to the motion to affirm, and will aid us in arguing the 
jurisdictional question. 

The judgment complained of by piaintiff in error was 
rendered by the Supreme Court of the State of California, 
under the following statute: 

Chapter II, Part III, Title [V, of the Code of Civil Pro- 
cedure of the State of California, of which we quote the 
only section necessary for the determination of this case: 

‘Sec. 1183. Mechanics, material men, contractors, sub- 
“contractors, artisans, architects, machinists, builders, min- 
“ers, and all persons and laborers of every class performing 
“labor upon or furnishing materials to be used in the con- 
“struction, alteration, addition to or repair, either in 
“whole or in part, of any building, wharf, bridge, ditch, 
“flume, acqueduct, tunnel, fence, machinery, railroad,wagon 
“road, or other structure, shall have a lien upon the prop- 
“erty, upon which they have bestowed labor, or furnished 
“materials, for the value of such labor done, or materials 
“furnished, whether at the instance of the owner, or of any 
“other person acting by his authority, or under him, as con- 
“tractor or otherwise.” (Flere follows provision for mines,ete.) 
° . ad . “In case of a contract for the work, 
“between the reputed owner and his contractor, the lien 
“shall extend to the entire contract price, and such contract 
“shall operate as a lien in favor of all persons, except the 
“contractor, to the extent of the whole contract price, and 
‘after all such liens are satisfied, then as a lien for any bai- 
“ance of the contract price in favor of the contractor. 

“All such contracts shall be in writing when the amount 
“agreed to be paid thereunder exceeds one thousand dollars, 
“and shall be subscribed by the parties thereto, and the 
“said contract, or a memorandum thereof, setting forth the 
“names of all parties to the contract, a description of the 
‘property to be affected thereby, together with a statement 
“of the general character of the work to be done, the total 
‘amount to be paid thereunder,and the amounts of aJl partial 
“nayments,together with the times when such payments shall 
“be due and payable, shall, before the work is commenced, 
‘‘be filed in the office of the county recorder of the county, 
“or city and county, where the property is situated, who 
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“shall receive one dollar for such filing, otherwise they shall 
“be wholly void, and no recovery shall be had thereon by 
“either party thereto, and in such case, the labor done and 
“materials furnished by all persons aforesaid, except the 
“contractor, shall be deemed to have been done and furn- 
“ished at the personal instance of the owner, and they shall 
“have a lien for the value thereof.” 

This statute took effect March 15, 1887, and in Septem- 
ber, 1807, the plaintiff in error (Howes) began the erection 
of a building on which these defendants in error bestowed 
labor and materials, which were furnished by them to one 
WW. k. Lane, a contractor, who it seems had a contract 
with Howes to put up the building, for f6a/5 °- 

This alleged contract was never filed for record, as di- 
rected by the statute. When the building was finished, 
this action was brought by the defendants in error, to fore- 
close liens for the value of their labor and materials so 
furnished, in which action they recovered judgment, and, 
on appeal, the judgment was affirmed. Thereupon counsel 
for Howes sued out a writ of error to the United States Su- 
preme Court. 

(The facts will be further discussed and explained in. our 
arqguinent on the motion to affirm, ante.) 


ITT. 


The motion to dismiss is based upon the want of juris- 
diction of this court, and the utter absence of any federal 
question in the record, which, upon examination, will be 
found to contain: 

1. The Purapines (Tr., fols 3 to 97), wherein the ans- 
wer of Hlowes (Tr., fol. 27) contains the usual denials of | 
allegations of juet, but no averment of the anconstitution- 
ality of the statute under which the action was brought, nor 
any defense based upon a constitutional right, privilege or 
Immunity. 

2. The Finpincs anp JupcGmMent of the trial court (Tr., fol. 
98), wherein the statute of the State of California, provid- 
ing for the liens of meehanics,ete.,was upheld, but not against 
the objection of the plaintiff mweerror that it was repugnant to the 
provisions of the United States constitution nor against any pro- 
test on his part by which its validity was drawn in question 
as being so repugnant; no such objection or protest was 
made, nor does the record disclose, even by intendment, 
that it was. | 
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3. THE STATEMENT on motion for a new trial (Tr., fol. 
110), in which the plaintiff in error incorporated such of 
the evidence as he considered necessary to be used on appeal 
to the Supreme Court of the state, and from which it does 
not appear that any evidence was offered and admitted, or 
refused, against the objection of the plaintiff in error, that 
its admission or rejection was in violation of his rights under 
the United States constitution. 

4. Tur Specirications oF Error on motion for a new 
trial (Tr., fol. 137), the order denying a new trial (Tr. 
fol. 140),and the appeal therefrom, and from the judgment, 
and here again it will be noticed that in his specifications 
of error, or bill of exceptions (on appeal to the Supreme 
Court of the state), the plaintiff in error neither drew in 
question the validity of the statute under which the judg- 
ment was rendered, as being repugnant to the United States 
constitution, nor set up, nor claimed, that the trial court 
erred in rendering said judgment because it was in viola- 
tion of any constitutional right, privilege or immunity to 
which he was entitled. An averfment in a motion for new 
trial(contained in a record brought up in error from a state 
court) that a statute of a state upon which the suit was 
based is ‘“ unconstitutional and void,” may apply to the 
constitution of the state, and taken by itself, raised no 
question for decision below which this court can review in 
error. 

Kansas Endowment Assn. v. Kansas, 120 U.S., 103. 

The remainder of the record, up to the final judgment of 
the State Supreme Court (affirming the judgment of the 
court below), and the denial of a petition for rehearing, is 
equally barren of anything to show that, at any point dur- 
ing the progress of this case, a federal question was ever 

raised, or passed upon, or decided. 


IV. 


Under the rule as laid down in Parmelee v. Lawrence (11 
Wall., 38 and subsequent cases) the argument of counsel is 
not sufficient to raise a federal question; therefore, if coun- 
sel for plaintiff in error had attempted to raise such a 
question in his briefs before the state court, no such at- 
tempt can be considered here. As a matter of fact, in the 
briefs filed in the state court by counsel for plaintiff in 
error, and in his oral argument before that body, not one 
word appeared from which it could be inferred that he relied 
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upon any rights under the United States constitution, or in 
any way endeavored to draw in question the validity of the 
statute under consideration as being repugnant to the con- 
stitution of the United States; it is true that he pronounced 
thestatute,asconstrued by the trial court,‘ unconstitutional and 
void,” but in the same paragraph, he denied the power of 
the state legislature to pass such an act, thereby showing 
that he was challenging the law as being contrary to the 
provisions of the state constitution. 

“Where a party objects to a state law as being ‘unconsti- 
tutional and void’ the court properly construes it to mean 
contrary to the state constitution, and no writ of error will 
lie from such a decision.” 

Porter v. Foley, 24 How., 415. 

Kansas Endowment Assn. 7. Kansas, 120 U.S. 103. 

In this connection we call attention to the opinion of the 

Supreme Court of the State of California (Tr. page 69), in 
which the only mention made of the constitutional ques- 
tion is as follows: “But counsel say that the legislature 
had no power to provide for any such liability, ete.”; if a 
question of such importance as the repugnance of the stat- 
ute to the United States constitution had been before them. 
or had been decided by them, is it likely that the opinion 
would have wholly failed to mention it? 


We submit, therefore, that nothing in the reeord, and 
nothing dehors the record in thts case, warranted the Chief 
Justice of the State of California in allowing the writ of 
error, or in giving his certificate (Tr., fol. 150), to which 
certificate and its effect we now come: 

“It must affirmatively appear from the record that a fed- 
eral question was raised and presented to the state court.” 

Railroad Co. 7. Rock, 4 Wall., 117. 
Wallace ». Parker, 6 Pet., 680. 

Parmelee v. Lawrence, 1 Wall., 36. 
Murdock v. Memphis, 20 Wall., 636. 
Supervisors ?. Railroad Co., 111 U.S... 361. 
(‘hoteau 7. Gibson, LIL U.S., 200. 

Railway Co. v. Guthard, 114 U. 3., 133. 
Brown v. Colorado, 106 U.S. 97. 

N. O. Water Works +. ~_ Sugar ‘o., 125 U.S., 29. 
Felix v. Scharnweber, 125 U. : 38. 

De Saussure v. Gaillard, 127 U. S., 233. 


~I 
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Since the amendment of 1867 to the 25th section of the 
Judiciary Act, omitting that provision by which the court 
was restricted to the consideration of such errors as ap- 
peared “‘on the face of the record,” it is admitted that the 
rule requiring such errors to appear on the face of the ree- 
ord has been relaxed to a certain extent; but this court has 
repeatedly said, since the amendment above quoted, that it 
must appear either on the face of the record, or by a clear 
and necessary intendment therefrom, that a federal question 
was raised and presented to the state court. 

“The court must be able to see clearly from the whole 
record that a certain provision of the constitution, or of an 
act of congress, was relied on Ly the party who brings the 
writ of error, and that the right thus claimed by him was 
denied.” 

Bridge Proprietors v. Hoboken Co., 1 Wall., 116, 148. 

“From the beginning, it has been held that to give us 
jurisdiction in this class of cases, it must appear affirma- 
tively, on the face of the record, not only that, a federal ques- 
tion was raised and presented to the highest court of the 
state for decision, but that it was decided, or that its deci- 
sion Was necessary to the Judgment or decree rendered in 
the case.” 

(‘hoteau v. Gibson, !11 U.3., 200, 
Murdock v. Memphis, 20 Wall., 590, 636. 

“The reason of this rule is obvious. Our jurisdiction for 
“the review of a judgment of the highest court of a State 
“depends on the decision by that court of one or more of the 
“questions specified in $709 Rev. Stats., and in the way 
“there mentioned. = * ” ™ ” It is what was 
“actually decided that we are to consider, not what 
“might have been decided; and as our jurisdiction 
“must appear affirmatively, on the face of the record, 
“before we ean proceed, the record must show either 
“on express terms, or hy fair implication, not only the ques- 
“tion but its decision. It is not enough to find by search- 
“ing after judgment, that the requisite question might 
“have been raised and presented for decision. It must 
“appear that it was actually raised and actually decided. 
“Tt remains only to apply this well established rule,” ete. 

Detroit Railway Co. v. Guthard, 114 U. S., 136. 
Brown v. Colorado, 106 U. 3., 97. : 

Boom Co. v. Boom Co., 110 U. 38., 58. 

Kansas Endowment Assn. v. Kansas, 120 U. S., 103. 

The latter case is particularly in point, as illustrating, to 


a 
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a certain extent, iu the existence of a federal question 
ought to appear. The case is exactly parallel to ours, ex- 
cept that on motion for a new trial (before the nisi prius 
court) the plaintiff in error in that case, assigned as one of 
the reasons why a new trial should be granted, that the 
statute under consideration was “unconstitutional and void.” 
Yet Mr. Chief Justice Waite, in deciding said case, uses 
this language: “It is clear that we have no jurisdiction, as 
“no federal question appears affirmatively on the face of the 
“record; - " and it has long been set- 
“tled that we have no jurisdiction unless it distinctly ap- 
“pears that a question under the constitution or a law of 
“the United States not only might have been but actually 
“was raised and decided. Here there is nothing of the 
“kind, and, ¢n the assigninent of errors on the petition in error 
“to the Supreme (‘ourt of the state, no reference was made to 
“any constitutional question whatever, * * * = * 
“certainly it does not appear unmistakably, on the face of 
“the record, that the Supreme Court of the state either 
“knew or ought to have known that the validity of the stat- 
“ute in question was challenged on account of its repug- 
“nancy to the constitution or laws of the United States.” 


VI. 


It seems, therefore, that it is not enough for the federal 
question to have been, as a matter of fact, raised and decided, 
but it must In some way appear from the record that such 
was the fact. 

In the present case, however, no attempt was made to 
raise any such question. The statement on motion for new 
trial did not allege that the statute was “unconstitutsonal 
and void”; the assignment of errors on appeal to the State 
Supreme Court was equally silent on the point (as in the 
last quoted case), and as the opinion of the court does not 
show that a federal question was considered or decided, the 
plaintiff in error is driven to fall back upon the certificate 
of the chief justice (Trans., fol. 150), to the effeet that, in 
the determination of this action, there was drawn into 
question the validity of the state statute, on the ground 
that it was repugnant to the constitution of the United 
States, and the decision of the court was in favor of its va- 
lidity, ete. It will be seen from the opinion (Trans., fol. 
147), that the chief justice did not participate in the deci- 
sion of this case; it was argued and submitted in depart- 
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ment, of which department he was not a member, and it 
was decided by them; he had, therefore, no better means of 
deciding whether or not a federal question was raised than 
this court, to wit: the transcript on appeal (which is in- 
cluded in the record here), until he received the petition 
for rehearing; in that petition, or in the brief of counsel 
accompanying it, the assertion was made that the statute 
in question was “unconstitutional,” and this must have 
been the first intimation received by the chief justice that 
the plaintiff in error (Howes) attacked the validity of the 
statute. Even then, no reference was made to the United 
States constitution, as the brief itself shows: 

“A federal question cannot be raised after judgment, 
on a motion for rehearing.” 

sjoom Co. v. Boom Co., 110 U. 8. 57. 

Counsel for plaintiff in error may contend that this his- 
tory of the chief justice’s connection with the case is out- 
side of the record, and, this being admitted, brings us to the 
exact position we desire, viz: if the record does not show on 
its face, or by clear and necessary intendment; that a fed- 
eral question was raised, then the certificate of the chief 
justice cannot supply the omisjon; this court must be able 
to determine the question from the record, and without 
aliunde proof as to whether the certificate of the chief jus- 
tice was properly or improperly given. 

“Tn allowing a writ of error from this court to the high- 
“est court of a state, and in issuing a citation, the chief 
“justice of that court does but exercise an authority vested 
“by congress in him concurrently with each of the justices 
“of this court. When counsel applying for the allowance 
“of the writ of error insist that a federal question has been 
“decided against the plaintiff in error, the chief justice of 
“the state court may feel bound to allow the writ, for the 
“purpose of submitting to the final determination of this 
“court whether such a question wa’ necessarily involved in 
“the judgment sought to be reviewed. But his certificate 
“that such a question arose and was decided against the 
‘plaintiff in error cannot supply the want of all evidence 
“to that effect in the record. As has been more than once 
“observed by this court, ‘the office of the certificate, as it 
“respects the federal question, is to make more certain and 
‘specific what is too general and indefinite, but is incom- 
‘“‘petent to originate the question.’ ’ 

Felix v. Scharnweber, 125 U. S., 59. 
Adams Co. ». R. R. Co., 112 U.s., 123. 
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grown v. Atwell, 92 U. 38., 330. 
Parmelee v. Lawvenee. I W all., 
Railroad (Co. v. Rock, 4 Wall., 177. 
Lawler v. Walker, 14 How., 152. 

“Although a certificate of the presiding justice of the 
“highest court of a state that there was drawn in question 
“the y ‘alidity of an act of the state on the ground that it 

“was repugnant to the constitution of the United States, 
“and that the decision was in favor of its validity, is enti- 
“tled to much weight, vet, where evidently the court had 
“nothing before it but an exception taken and signed in the 
“subordinatecourt, which wasclearly insufficient toraise such 
“a question, or to show that it was decided in a way to give 
“this court jurisdiction, such certificate is not conclusive to 
“show that a federal question was raised in the case. * 
_ ” ad ” A federal question cannot be as- 
“sumed to have been raised and passed on in a state court, 
“so as to give jurisdiction to this court under the 25th see- 
“tion, when nothing appears in the record to show on what 
“orounds the decision of the matter, in which the federal 
“question is alleged to be involved, was made.” 

Caperton v. ‘Bowyer, 14 Wall., 217, decided in 1871. 

Upon examination of the case last cited, it will be seen 
that in an action for false imprisonment the defendant, 
Caperton, set up (among other defenses), that the action 
was barred by the statute of limitations of the State of Vir- 
ginia, as it existed prior to the Ist of Mareh, 1865 (he hav- 
ing committed the acts complained of in 1862), and asked 
that the jury be instructed accordingly. But, the legisla- 
ture of the state having, on March Ist, 1865, passed an act 
excluding from the period limited by such statutes, the four 
years during which the state was in rebellion, the trial 
court refused to give the instruction asked for, and, in lieu 
thereof, instructed the jury to exclude the: s said four vears 
from their computation of time; and verdict was thereon 
rendered for plaintiff, to which the defendant excepted. 

Upon appeal, the judgment was affirmed, and the chief 
justice gave his certificate that “in the aforesaid judgment 
“there was drawn in question the validity of the statute of 
“the State of West Virginia, passed March Ist, 1865, en- 
“titled, ‘An act in relation to statutes of limitation,’ on 
“the ground that it was repugnant to the constitution of the 
“United States; and the decision of this, the highest court 
“of law and equity in this state, ete.. was in favor of the 
“validity of said statute.” . 
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‘On motion to dismiss for want of jurisdiction, this court 
say: “Evidently that court had nothing before it but the 
“exception taken and signed in the subordinate court, which 
‘is clearly insufficient to raise such a question, or to show 
“that it was decided in. such a way as to give this court 
“jurisdiction in such a case. Undoubtedly such a certifi- 
“cate is entitled to much weight, as showing that the ques- 
“tion was decided by the court which gives it, and in the 
“manner required to give jurisdiction, but it is not conelu- 
“clusive to show that the question was raised in the case, 
‘as the latter question may depend upon the construction 
“of the pleadings; or, as in this case, upon the proper con- 
“struction of the language of the bill of exceptions. * * * 

“Writ dismissed for want of jurisdiction.” 

We submit that in this case no material difference can 
be shown, and the refusal of the lower court herein to allow 
the plaintiff in error (Howes) to introduce in evidence his 
contract, (which was declared void by the state statute) or to 
show payments made thereunder, was. equally insufficient 
to raise any federal question, as was the refusal of the trial 
court, in the ease last cited, to give the instructions asked 
by the defendant Caperton, and to give others in accord- 
ance with the state statute involved. 

The case of Armstrong v. Athens Co. (16 Pet., 284), 
which may be relied upon by plaintiff in error (decided in 
1842) goes so far as to say that where the record shows that 
a federal question might have arisen, and the certificate of 
the chief justice states it did arise and was decided, this 
court takes jurisdiction. 

The subsequent decisions of this court, already cited (sw- 
pra) show that no such broad rule has ever been recognized 
by it. | 

“It is not enough that the requisite question might have 
been raised and presented for decision.” 

Railway Co. v. Guthard, 114 U.3., 136. 
srown v. Coiorado, 106 U. 38., 95. 
Choteau v. Gibson, 111 U. 8., 200. 
Caperton v. Bowyer, 14 Wall., 216. 
Brown v. Atwell, 92 U.S., 330. 
Felix 7. Scharnweber, 125 U.3., 59. 
Railroad Co., v. Rock, 4 Wall., 177. 
Parmelee v. Lawrence, 11 Wall., 36. 
Lawler v. Walker, 14 How., 152. 
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VII. 


Again: “If a record shows on its face that a federal 
“question was not necessarily involved in the decision of a 
“case in a state court, and does not show aftirmatively that 
“one was raised, the court will not go out of the record to 
“the opinion of that court, or elsewhere, to ascertain whether 
“one was in fact decided.” 
Otis v. Oregon Steamship Co., 116 U. S., 548. 

This last case in a measure indicates where the court will 
look for the federal question, and failing to find it there 
will search no further, for Chief Justice Waite says: “Neither 
“in the pleadings, nor in the evidence, nor in the findings, 
‘nor in the exceptions as shown by the record, was there 
“any title, right, privilege or immunity specially set up or 
“elaimed under the constitution, or a law or authority of 
“the United States. “ “ - ™ There is not 
“in the record the least suggestion of a federal question. 
“We will not look into the opinion therefore, which has 
“been annexed to the record below in obedience to our rule 
“8, section 2, to ascertain whether such a question was in 
“fact decided.” 

Quoting Moore v. Mississippi, 21 Wall, 636. 

We submit that in the present case, should the opinion 
of the court be examined (Trans. fol. 145), no suggestion of 
a federal question will appear. It does not appear from 
this record that a federal question might have arisen, except 
in so far as every case which could be tried before any state 
tribunal presents such a possibility. 


VIII. 


To illustrate still further how the federal question should 
appear from the record to vive this court jurisdiction, we 
cite: 

Chicago Life Ins. Co. v. Needles, 113 U.3., 57 

In that case the defendant (plaintiff in error) at the final 
hearing of the cause before the trial court moved the court 
upon written grounds for a final decree in its behalf; one of 
which was that the statutes of the state under which the 
proceedings were had were in violation of the constitution 
of the United States in that they impaired the obligation of 
contracts, ete. 

Held: that the record showed a federal question, although | 
the Supreme Court of the state merely affirmed the judg- 


OE OMB EE te : 
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ment on appeal without mentioning the contitutional 
claim. : 

In Santa Cruz Co. v. R. R. Co., 111 U.S., 361, a case 
taken up on a writ of error to the Supreme Court of the 
State of California, the defences interposed by the plaintiff 
in error were: 

1. That the contract sued upon was unilateral. 

2. That the board of supervisors exceeded its authority 
in making it. 

3. That a repealing statue had been passed since the con- 
tract was made which took away the power of the board to 
deliver said bonds, ete. 

Held: that no objection was made to the validity of the 
statute under which the board assumed to act, and the 
plaintiff in error could not raise a federal question by alleg- 
ing in its brief that “the issuance of the bonds sued for 
ag . ” " would deprive the tax-payers of prop- 
erty without due process of jaw, contrary to the right, priv- 
ilege or immunity secured by the first section of the four- 
teenth amendment to the United Statés constitution.” 

The answer in this case (Trans. fol. 27) consists merely of 
denials and allegations of facts, and certainly raises no ques- 
tion of the validity of the statute under which the suit was 
instituted, and no objection was made to the validity of said 
statute as being repuguant to the fourteenth amendment 
(or any provision of the constitution of the United States) 
at any time during the pendency of this action. The case 
last cited is conclusive that such a question cannot now 
be raised. Should it be contended that owing to any pecu- 
liarities in the system of pleading in use in California, the 
record could not show that such objection was made, we 
again call attention to the fact that the case last cited was 
taken up from this state. 

In Chappell v. Bradshaw, 128, U.S. 132, on motion to 
dismiss Mr. Chief Justice Fuller delivering the opinion of 
the court, says: “To give this court jurisdiction to review 
“the judgment of a state court under section 709 of the re- 
“vised statutes, because of the denial by a state court of any 
“title, right, privilege or immunity claimed under the con- 
“stitution or anv treaty or statute of the United States, it 
“must appear by the’ record that such title, right, privilege 


- “or immunity was ‘specially set up or claimed’ at the 


“proper time in the proper way. “To be reviewable here’ 
“says Waite, C. J., in Spies v. Illinois, 123 U.5S., 181, ‘th 
“decision must be against the right so set up or claimed, a8 
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“the Supreme Court of the State was reviewing the decision 

“of the trial court it must appear that the claim was made 
“in that court, because the Supreme Court was only 
“authorized to review the judgment for errors committed 
“there, and we could do no more.’ Tested by this well 
“settled rule it is apparent that this writ of error cannot be 
“maintained, as it is conceded that the plaintiffin error did 
“not set up’@ claim in the trial court the limitation, the 
“benefits of which he now insist should have been accorded 
“him.” 

In Baldwin v. Kansas, 129 U. &., 52, upon motion to dis- 
miss, where.the point relied upon was not raised upon the 
trial, but was raised for the first time in the Supreme Court 
of the state. This court held it could we be considered. 

Again in Marrow v. Brinkley, 129 U.8., 178, Mr. Chief 
Justice Fuller, delivering the opinion af the court, says: 
aes nless it appears affirmative ‘ly that the decision of a federal 
ue: stion MaS 1WeCE: SSUPY fo the dete rmination of the COUSE, and 
“that it was actually decided, or the judgment as rendere d could 
“not have been given without deciding it, this court has no 
“Jurisdiction of a writ of error to a state court.” In this 
case the judgment as rendered involved the decision of no 
such question, as none such was actually decided. 


IX. 


Referring to the assignment of errors (Trans., fol. 155), 
we submit: 

|. That the Supreme Court of the State of California - 
did not decide, nor does the record show that they decided, 
section 1183 of the Code of Civil Procedure, ete., to be 
consistent with the constitution of the United Ntates. because, 
as the record shows, there was no question of its being re- 
pugnant to said constitution before them. 

2. The remainder of the assignments of error consist of 
an attack upon the Judgment, because of it alleged viola- 
tion of the provisions of the fourteenth amendment. 

We contend that, inasmuch as the reeord nowhere dis- 
closes that this question was raised, or presented, or de- 
cided, it is too late to raise it now. If it were possible for 
every defeated litigant to take his case to the Supreme 
Court of the U nited States on a writ of error by merely 
asserting that the judgment deprived him of his property 
without due process of law, ete., the result would be that 
every case decided by the state supreme courts, all over the 
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union, could be reviewed here, with exception, possibly, 
of that infinitesimal class of actions the result of which 
does not involve the taking of property, liberty or life. 

As said by Mr. Justice Miller in Murdock v. City of 
Memphis (20 Wall., 629): 

“It is to be remembered that there is not even a limita- 


“tion as to the value in controversy, in writs to the state 


“court. * * . 4 and it follows that there 


“is no conceivable case so insignificant in amount, or unim- 
“portant in principle, that a perverse and obstinate man 
“may not bring it to this court by the aid of a sagacious 
“lawyer raising a federal question im the record, a point 
“which he may be wholly unable to support by the facts, or 
“which he may well know will be decided against him the 
‘moment it is stated.” 

If this reasoning is sound when applied to cases where 
the psuedo federal question appears from the record, it ap- 
plies with greater force to the present case, where the record 
is silent on that point. 

Justice Miller then proceeds to say that this court has 
heen in the habit of receiving the certificate of the state 
court, signed by its chief justice or presiding officer, as to 
whether or not a federal question was raised, though not as 
conclusive, 

‘But,” say the court, “after all, the record of the case, its 
“pleadings, bills of exception, Judgment, evidence, in short, 
“its record, whether it bea case in law or equity, must be the 
“chief foundation of the inquiry.” 

It could not have been the purpose of the fourteenth 
amendment to put it in the power of every defeated litigant 
to constitute this court a court of last resort by merely set- 
ting up or claiming (and in the present case a/ter judg- 
ment) that his property was being taken without due pro- 
cess of law. 

As said by Mr. Justice Baldwin of the Supreme Court of 
this state, in refusing a writ of error in a case where the 
record showed no federal question: 

“If an appeal, with stav of execution be a matter of ab- 
“solute right, then every case, civil or criminal, decided by 
“the highest court having jurisdiction in the state, could be 
“taken up to the federal capital, and all proceedings sus- 
“pended until its return. In every criminal case the pretext 
“would be that the law was er post facto. * * * * 
“and every civil case might be carried thither upon the 
“ground of a supposed or asserted repugnance to some pro- 
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“vision of the federal constitution, or law, or of some 
“treaty. That damages might be given for frivolous ap- 
‘“pneals would be no adequate protection against them, and 
“in criminal cases, no protection at all. The Supreme 
“Court of the United States holds but one term in each year, 
“and from the embarrassments and delays attending the 
“taking of cases from this court to that, the recognition of 
“this principle would produce the worst possible results.” 
Ferris v. Coover, 11 Cal., 180, an opinion in’ which 
Mr. Justice Field, then on the supreme bench of this 

state, concurred. 

If it be contended that this and other opinions of the 
Supreme Court of the United States, to the same effect 
(cited supra), were prior to the passage of the fourteenth 
amendment, we call attention to the fact that the fifth 
amendment contains an exactly similar provision against 
taking life, liberty or property without due process of law. 

But, say counsel for plaintiff in error, the safeguard 
against indiscriminate appeals would liein the prerogative of 
the state chief justice to refuse the writ of error. To this 
we reply, that if the mere assertion that his property is 
being taken without due process of law gives him the right 
to have that question passed upon by the United States Su- 
preme Court, then he is entitled to the writ of error, as a 
matter of right, and the state chief justice eannot refuse it, 
or, if he does, the writ of error would be granted by one of 
the associate justices of this court. 


X 
a . 


Let us take, as an example, a suit upon an ordinary 
promissory note, wherein the defendant, after denying the 
execution, ete. (or any other matter of fact), should further 
set up in his answer (or anywhere else in the record), that 
the judgment would deprive him of his property without 
due process of law. Can it be said that he would thereby 
be entitled to a writ of error to the United States Supreme 
Court? And yet, to all material purposes, there is no dif- 
ference between such a case and the one at bar, except that 
in this case the defendant (Howes) did not set up in his an- 
swer, nor anywhere else in the record, nor even in his ar- 
gument before the court, that he claimed any rights under 
the federal constitution. 
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XI. 


To the allegation that this statute deprives the plaintiff 
in error of the equal protection of the laws, a reply is well 
nigh superfluous. The statute is a general law affecting all 
citizens of the state. 

“The clause which forbids a state to deny to any person 
“the equal protection of the laws was clearly intended to 
“prevent the hostile discrimination against the negro race.” 


. 


Slaughter House Cases, 16 Wall., 38. 
NII. 
On Motion to Affirm. 


If however the court should conclude that it has jurisdie- 
tion to look into this ease by virtue of the mere fact that 
the plaintiff in error claims immunity under the fourteenth 
amendment (a view of the case which, as we are persuaded 
actuated Chief Justice Beatty in granting the writ), we 
respectfully urge that it is apparent from a casual exami- 
nation of the transcript, that the jurisdictional question is 
frivolous, that the statute complained of is not repugnant 
to the constitution of the United States, and does not de- 
prive the plaintiff in error of his property without due 
process of law. 


XIII. 


The term, “due process of law,” difficult as it 1s of exact 
definition, has never been held by this court to apply in 
cases of this character. In Davidson v. New Orleans, 96 
U. S., 108, 104, 105), Justice Miller says: 

“It is not a little remarkable that, while this provision 
“has been in the constitution of the United States, as a 
“restraint upon the authority of the federal government for 
“nearly a century. and while, during all that time, the man- 
“ner in which the powers of that government have been ex- 
“ercised, has been watched with jealousy, this special limi- 
“tation upon its powers has been rarely invoked in the judi- 
“cial forum or in the more enlarged theatre of public dis- 
“cussion. But while it has been part of the constitution 
“as a restraint upon the power of the states only a very few 
‘‘vears, the docket of this court is crowded with cases in 
“which we are asked to hold that state courts and state leg- 
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“islatures have deprived their own citizens of life, liberty 
“or property without due process of law. There is here 
“abundant evidence that there exists some strange miscon- 
“ception of the scope of this provision as found in the 
“fourteenth amendment. In fact, it would seem from the 
“character of many of the cases before us, and the argu- 
“ments made in them, that the clause under consideration 
“is looked upon as a means of bringing to the test of the de- 
“cision of this court the abstract opinions of every unsuccessful 
“Titigant in a state court, of the justice of the decision against 
“him, and of the merits of the legislation on which such a 
“decision may be founded. If, therefore, it were possible 
“to define what it is for a state to deprive a person of life, 
“liberty or property without due process of law, in terms 
“which would cover every exercise of power thus forbidden 
“to the state, and exclude those which are not, no more 
“useful construction could be furnished by this or any other 
“court to any part of the fundamental law. 

“But, apart from the imminent risk of a failure to give 
“any definition which would be at once perspicuous, com- 
“prehensive and satisfactory, there is wisdom, we think, in 
“the ascertaining of the interest and application of such 
“an important phrase in the federal constitution, by the 
“gradual process of judicial inclusion and exclusion as the 
“cases presented for decision shall require. * * * * * 
“But under whatever other clause of the federal constitu- 
“tion we may review the case, it is not possible to hoid that 
“a party has, without due process of law, been deprived of 
“his property, when, as regards the issues affecting it, he 
“has, by the laws of the state, a fair trial in a court of 
‘Justice, according to the modes of proceeding applicable 
“to such a case.” 

(Juoting Kennard 7. Morgan, 92 U.3S., 480. 
MeMillan x. Anderson, 95 U.S., 37. 

In the coneurring opinion of Mr. Justice Bradle ‘vy to 
Davidson +. New Orleans (supra) and in other decisions of 
this court, leaning to a broader construction of the phrase 
than that given by Mr. Justice Miller, there is, notwith- 
standing, a decided unanimity in confining the inquiry of 
this court as to what constitutes the taking of property 
without due process of law, to cases where property is in 
some way taken for public use. 

“T think therefore,” says Mr. Justice Bradley, ‘“‘we are 

“entitled, under the fourteenth amendment, not ‘only to see 
“that there is some process of law, but ‘due process of law,’ 
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‘provided by the state law when a citizen is deprived of his 
“property; and that, in judging what is ‘due process of law,’ 
“respect must be had to the cause and object of the taking, 
“whether under the taring power, the power of eminent do- 
“main or the power of assessment for local improvements, or 
“none of these. - — Such an examin- 
‘ation may be made without interfering with that large 
“discretion which every legislative power has of making 
“wide modifications in the forms of procedure in each case, 
“according to the laws, habits, customs and preferences of 
“the people of the particular state may require.” See also: 

Kelley ¥. Pittsburgh, 104 U. S., 78 

Hagar v. Reclamation Dist., 111 Ur. S., 708. 
Head v. Amoskeag Co., 113 ~s S., 26. 
Wurts v. Hoagland, 114 U. 606. 
Kentucky R. R. Tax Cases nt 9 U.S., 331. 
Spencer v. Merchant, 125 U. S., 3 56. 
Walston v. Nevin, 128 U. 3., 578 

Gillette v. Denver, 21 Fed. Rep.. 824. 


XIV. 


In the present case the legislature of this state, having 
the unquestioned right to enact statutes providing for the 
liens of machanics and material-men upon the buildings 
where their labor and material have been bestowed, and be- 
ing expressly authorized and directed by the state constitu- 
tion (Art. XX, Sec. 15, Cal. constitution) to pass such laws, 
had, prior to the inception of this contract, enacted a stat- 
ute prescribing: 

i. That such persons shall have a lien, ete. 

That in case of a contract between the owner and con- 
tractor the lien shall extent to the entire contract price, ete. 
(Thus giving the owner full protection against being ob- 
liged to pay more than he agreed or more perhaps than he 
is vable to pay.) 

But, prescribing the manner in which he shall make 
suc ch contract, viz: In writing when the amount exceeds 
$1000, and that he shall file the same, or a memorandum 
thereof, in the oftice of the county recorder, etc., before the 
work begins, or 

4. Failing to do this, such attempted contract shall be 
wholly void, and in that case the labor done and materials 
furnished by the persons aforesaid shall be deemed to have 
been done and furnished at the personal instance of the 
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Owner, and they shal] have a lie 
Value thereof 


Subsequent to the enactment of this Statute, the plaintiff 
in error entered Into a building confract, Ww ich he faile to 
file for record. and these defendants In error furnished Ja- 
bor and materials which were used in his building; hotwith- 
standing the fact that he was by the law charged with no- 
tice that he had no contract, he alleges that he paid out 
money to the contractor from time to time, and, when this 
suit was brought to recover the value of tie work and ma- 
terials so furnished, he offered to prove that he had paid 
out all but a smal] balance of the contract price, to the con- 
tractor under a perfectly void instrument, 

This offer was refused. He then atte 
the lien Claimants had actual notice of t 
but the trial court rejected 
they could nos have notice of a void 


further that this Was not a question of notice, but of the 
due execution of the Contract, and the legislature had ex- 
Pressly declared the filing in the recorder’s, office to be a 
part of the execution. Judgment was orderd for the plain- 
tiffs (these defendants In error) and it was decreed that 
they should have alien upon the building for the value of 
their work and materials, and here it will be remembered 
that no personal Judgment or liability Was fixed, or at- 
tempted to be fixed. Upon the plaintiff in error, 
From this Judgment he appealed, and the 
Court of the state affirmed the decision of the 
holding that the legislature had the power to 
method of Making sueh contracts, and = th 
comply with such requirements should 
thereby deciding that the statute w 
the state constitution: alse. 
ower court as to the que 
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“ 
ck of this rule. and whieh actuated the legisla- 
ture in engratting it Upon the mechanjes’ lien law of this 
state. To do so would necessitate Our reviewing the history Y 
of the statute in question, and would be more appropriate 
fo a final argument on the merits of this 


Case than to this 


rT the 


intiff 


2a to 
l Ja- 
Vith- 
ho- 
out 
this 
ha- 
aid 
On- 


hat 
ict, 
lat 
hg 
he 


i. ee eS Sst, RE iat cae a 


sO ts tsi 


KELLOGG ET AL. 21 


F. C. HOWES V8. LEVI M. 


brief upon motion to affirm. Suffice it to say, that prior 
to the enactment of this statute, the mechanics’ lien law in 
California was practically inoperative, so far as it tended to 
afford the mechanic and material-man anything like the 
speedy and efficient remedy which the constitution declared 
should be his. Foremost among the evils to be remedied, 
was the fact that dishonest contractors, and unscrupulous 
owners, Were not in any way restricted as to the manner in 
which they should contracts They could, by the exercise 
of a very little sharp practice so arrange the contract price, 
either by making it inadequate to the proper cost of the 
building, or by so arranging its payments that, when the 
time came for putting on liens, there was nothing in the 
hands of the owner to which the lien could attach. 

They could enter into a contract inadequate in price. 

There was no requirement that payments should be in 
money only. 

They could agree upon any barter, chose in action, or off- 
set as a part or all of the contract price. 

The payments could be made in advance, or in such dis- 
proportionate installments that no balance could be stopped 
in the owner’s hands without notice given at the close of 
each day, ete. 

It will be remembered that no one had access to these 
contracts except owner and contractor, and there was abso- 
lutely no way in which the mechanic could be secure, ex- 
cept to demand payment in advance, or give notice to the 
owner at the close of each day that he had performed a 
day’s labor, or furnished a stick of timber, as the case might 
be, and either of these proceedings would  undoubt- 
edly have cost him his employment. 


XVI. 


The first attempt made by the legislature to remedy these 
and many other defects, which need not be enumerated, was 
to pass an act (in 1880), in which they cut the Gordian 
knot by attempting to overthrow the rule, long settled in 
this state, that the liens of mechanics, ete., could not exceed 
the amount due from the owner to the contractor, under the 
contract, at the time when notice was given him to with- 
hold the same. The amendment of 1880 declared that 
they should have the liens regardless of whetheror not any- 
thing was due from the owner to the contractor. In 1883, 
the Supreme Court of this state declared that amendment 
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void as repugnant to the provisions of the state constitution 
(Art. I, Sec. 1), declaring that all men have certain inalien- 
able rights, among which are those of acquiring, possessing 
and protecting property. 

It has been the unceasing effort of counsel for Howes, 
throughout this proceeding, to identify this case and_ this 
statute with the one thus overthrown, which confirms our 
statement made in the foregoing brief on the Jurisdictional 
question, that all his objections to the validity of the pres- 
ent statute were on the ground of its repugnance to the 
state constitution. These objections, moreover, were made 
in his argument alone. 


XVII. 


Following the action. of the legislature in connection 
with this statute, we find that, recognizing the mistake they 
had made in the amendment of 1880, by utterly 
disregarded the owner's rights, and burdening him with an 
unlimited liability, they now set about amending the law 
in a cautious and conscientious manner, having in view all 
the previous decisions of the Supreme Court, and particu- 
larly the opinion declaring the former amendment uncon- 
stitutional, and they produced the amended. statutes of 


1885 and 1887, the law now complained of by the plaintiff 


im error. 

Warned by the unconstitutionality of the first amend- 
ment, and recognizing the fact that a statute must be formed 
affording equal rights, and equal protection, both to the 
owner and the material-men, they began by expressly de- 
claring the contract price to be the limit of the recovery, 
thus affirming and recognizing the rule as contended for 
by the plaintiff in error, but) prescribing a certain way in 
which such contracts should be made, viz: That they 
should be in writing and filed for record before the work 
began, otherwise that they should be void. | 

In addition to this provision, they incorporated others, 
in succeeding sections (not in controversy here) prescribing 
what such contracts should contain as to terms, time of 
payment, ete., the penalty for neglecting which was to ren- 
der the contract void, and in all such cases where, through 
disregard by either party of the requirements of this statute, 
the contract was rendered void, they further declared that the 
mechanic and material-man should have a lien upon the 
building for the value of the labor done and material 
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furnished, which, for the purposes of such lien, should be 
deemed to have been done and furnished at the personal 
instance of the owner. 

Why should the contract be recorded? Plainly for the 
benefit of the material-man and mechanic, that they may 
have an opportunity to know how much the owner is to 
pay; when he is to pay it; that none is to be paid in ad- 
vance; that 25 per cent is to be retained, ete., ete. 

And the statue declares that in order to make a legal con- 
tract which will protect him, the owner must make it in a 
certain way—failing to do which he has no contract and 
there ¢s no contract price behind which he can take refuge. 

It was contended by plaintiff in error thaf,the purpose of 
the statue was to give the lien claimants notice, the court 
erred in denying his attempt to show that, in this case, the 
defendants in error had actual notice of the alleged con- 
tract. 

To this we reply that the statute makes the contract void 
as a penalty for not filing it, that the purpose of the legis- 
lature to make the filing a part of the execution is appar- 
ent from the fact that unless so filed for record it is void as 
between the parties themselves. Were this merely a record- 
ing act no such provision would have been inserted, for no 
recording act known to the law renders an instrument void 
as between the parties to it, because of a failure to record it. 
In deciding this point the Supreme Court say (Trans. page 
70): “It would be a strange construction of the statute to 
“hold that the failure to file an instrument for record would 
“render it void, as to the parties to it, who necessarily have 
“notice of its contents, and not affect the rights of the only 
‘persons sought to be protected by such filing.” 

In order to better illustrate the position taken by us on 
this question of actual notice, we insert the following quo- 
tation from our brief in the state court on that point: 

“We contend that under the statute a material-man may 
“rely upon the record—he may go to the recorder’s office, and 
“not finding any contract on file, he may then furnish his ma- 
“terial, secure in the knowledge that the building is liable. 

“Not finding any contract on file he may feel relieved of 
“the necessity to inquire into the contract price, or to give 
“notice to the owner to withhold payments, or, in short, to 
“do anything more than he would do if the owner ordered 
“the material in person. 

“It is the owner's right to put this contract on file in or- 
“der to protect himself—in short to make it a contract—and, 
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“if he fail to do so, the material-men are justified in assum- 


“ing that he has waived it, and that he expects to pay them 
“for their material. 

“The failure to file for record is, in effect. notice to all 
“mechanics and sub-contractors that the owner will see to it 
“that they are paid before he settles with the original con- 


“tractor. 


“How then can he be permitted to come in afterwards 


“and say to them: 
“bor and material. 


‘I have paid the contractor for your la- 
You must look to him.’ 


“If they had furnished the goods to the contractor upon 
“the guarantee of the owner that he would pay the bills, he 
“could with equal justice set up the same defense. 
“Supposing for the sake of argument that these material- 
“men had, at some time during, or before, the commence- 
“ment of this work, overheard a conversation between Mr. 
“Howes and his contractor, wherein the contractor had said 
“that he could or would do the work for $6,615.00. 


“Could it be said that they were charged with notice of 


“the contract price? 


“Howes and er contractor might have made some change 


“either in the work to be done, or the price to be paid, be- 
“fore they reduced this verbal agreement to writing, and the 
“material-men, who had governed themselves by the con- 
“tract price thus overheard, would, when they came to sue 
“on their liens, find a different contract. 

‘Again, suppose for the sake of argument, that these 
“lien claimants had all seen and inspected this contract after 
‘it had been reduced to writing, and the contract price was 
“still $6,615.00. 

“Howes and his contractor might, before recording, re- 
“write it entirely, and change every provision, without any 
“hesitation, for until it is recorded it 7s no contract, and 
“neither could sue the other on it.” 

To quote the opinion of the state Supreme Court (Trans. 


page ( 9): : 


“It has been held, and very properly, that where 


“there 1 is a valid contract, the owner cannot be compelled to 
“nay more than he has contracted to pay unless he is noti- 
“fied of the claims of sub-contractors before payment to the 


‘contractor. 
“contract. 


But that is not this case. Here there was no 
If the legislature had the power to say to the 


“owner ‘If you pay the contractor after notice from the sub- 
“contractor of his claim you shall still be liable to the lat- 
“ter, it has the undoubted right to say to him, ‘If you do 


“not execute vour contract ina certain form and file it “in 
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“the recorder’s office you shall be liable to material-men 
‘and laborers for the value of the material and labor.’ 
“There is no hardship or injustice in this provision. The 
‘owner is only compelled to pay once for what he receives 
“ ‘etains the | it of. He is b 

and retains the benefit of. e is not bound and has no 
“right, as between him and sub-contractors, to pay the con- 
éé - ee - 

tractor. | 


XIX. 


It was urged by counsel for Howes that when the legisla- 
ture (after declaring the contract void if not filed, ete.) 
went on to give a lien to the mechanics and material-men 
for the value of their work and materials, as if the same 
had been furnished at the owner’s personal instance, they 
in effect made a contract between two individuals, and 
forced upon the owner a liability he never contemplated. 

This applies with equal force to all mechanics’ lien laws. 
Whether there is a valid contract between the owner and 
contractor or not, there is really no privity of contract as 
between the owner and subcontractor, or material-man, who 
has dealt exclusively with the contractor. 

The law, in giving the material-man any rights whatever 
superior to those of ordinary vendor of goods (who must look 
to his vendee for payment,and to him alone), does just what 
counsel for plaintiff in error protest against most earnestly. 

We submit that, in this respect, the Jaw under discussion 
is no more an infringement of the rights guaranteed the 
owner by the constitution than is any other such statute. 
The charge that it is unjust and inequitable, and forces a 
contract upon the owner, may be met in two distinct ways: 

1. On the hypothesis that the law giving relief to the 
sub-contractor and material-man is based upon the equita- 
ble principle, that he who derjves the benefit of another's 
labor, and whose property is permanently bettered by im- 
provements placed thereon in good faith by a third person, 
should be held to have intended to pay therefor, unless by 
filing his written contract, he gives notice as to how much 
he does intend to pay. 

2. On the theory that the mechanics’ lien law is not 
founded upon contract or dependent upon any contractual 
relation, express or implied, between the owner and mate- 
rial-man; that the latter is given the right merely to follow 
his goods after they are blended in the structure, and to 
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hold his lien on them until he is paid. 

And it will be remembered that no personal liability is 
attempted to be fastened upon the owner; the property alone 
is liable, and for no more than the va/ue of the materials, 
etc. 


XX. 


Having thus explained, as briefly as possible, the effect 
given to the statute in question by the state court, and the 
points in controversy, we again respectfully urge that the 
fourteenth amendment cannot, by any possibility, have 
been intended to interfere with cases of this character. 

Here, a state legislature, whose constitutional right 
to legislate upon this subject is undisputed, passes 
a law declaring what shall be the remedy afforded 
by the law to laborers, artisans and material-men in 


dealing with other citizens of the state, and giving 


them a lien, not dependent upon possession, for the value 
of their labor and materials after the same have been in- 
corporated into buildings, under certain conditions. It 
does not deny to the plaintiff in error any rights or priv- 
ileges, or process of law, which any other citizen of the state 
may enjoy. 

The plaintiff in errer declares that the conditions under 
which this lien is given are unjust. We think otherwise, 
but, as said by Mr. Justice Iredell, in Calder v. Bull (3 Dall., 
398): 

“If the legislature of the union, or of any member (state) 
“of the union, shall pass a law within the general scope of 
‘their constitutional power, the court cannot pronounce it 
“void merely because it is, in their judgment contrary to 
“the principles of natural justice. The ideas of natural 
‘Justice are regulated by no fixed standard, the ablest and 
“purest men have differed upon the subject, and all that 
“the court could properly say in such an event would be, 
“that the legislature (possessed of an equal right of opin- 
‘ion) had passed an act which, in the opinion of the judges, 
‘was inconsistent with the abstract principles of natural 
“Justice.” 

Therefore, without admitting that this case in any way 
conflicts with a natural and just determination of the rights 
of the parties, we contend, that grant the power of the leg- 
islature to enact these laws, and a difference of opinion be- 
tween this court and the legislature as to whether er not the 
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plaintiff in error has been subjected to a hardship, does not 
authorize this court to reverse this decision, provided that 
the usual and regular process of the courts was allowed the 
plaintiff in error, about which there is no dispute. 

Plaintiff in error says he has been made to pay twice for 
his building; if the payment made by him to his contractor, 
under the void contract, was erroneously made, (and the 
state court has decided that it was) then how can his hav- 
ing paid it affect our rights? (Trans., page 70.) 


XXI. 


That a state court holds a contract void which the Su- 
preme Court may consider valid, gives the Supreme Court 
no Jurisdiction. 

Railroad Co. v. Rock, 4 Wall, 177. 
Lehigh Water Co. v. Easton, 121 U. S., 392. 

Here we call attention to the fact that the plaintiff in er- 
ror has not attacked this law on the ground that it impairs 
the obligation of a contract for the obvious reason that his 
contract was made subsequent to the enactment of the 
statute. 

“The rights of parties under mechanics’ lien laws are to 
“be ascertained and fixed by the law in force when the con- 
‘tract was made.” 

Phillips on Mech. Liens, Sec. 24. 

“As to future contracts, there is no doubt the legislature 
“may make such regulations affecting the right of lien be- 
“tween the parties, and priorities of third persons, that 
“shall be deemed advisable. 

“Indeed there is no provision of the constitution which 
“precludes the legislature from declaring a_ statutory 
“lien, in respect to future contracts, in favor either of the 
“contractor or laborer, upon the land of the owner at whose 
“instance and for whose benefit the services are performed. 
“Every contract is presumed to be executed with reference 
“to existing laws.” 

Phillips on Mech. Liens, Sec. 30. 
Jackson Assn. v. MeGruder, 43 Ga., 9. 
Blauvelt v. Woodworth, 31 N. Y., 285. 
Edwards rv. Elliott, 21 Wall, 532. 

In view of the absenge of any meritorious ground for 
prosecuting this writ of error, and it being manifest that 
the proceedings on the judgment in the lower court have 
been delayed thereby, we respectfully urge that the provi- 
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sions of section 2, rule 23, of this court relative to awarding 
damages for such delays, ought to apply here, and in the 
event of a dismissal or affirmance the defendants in error 
should be entitled to such damages, as well as to interest 


and costs. 
Respectfully submitted, 
H. A. Barc.ay, 


Attorney for De fe ndants in Krror. 
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I) THE SUPREME COURT OF TRE UNITED STATES. 
| No. 1557. 
OCTOBER TERM, 1889. 


F.C. Howes, 
Plaintiff in Error, 
vs. 
Levi M. KEeLLoGa, ef ai. 
Defendants in Error. 


IN ERROR TO THE SUPREME COURT OF CALIFORNIA, 


Brief for Plaintiff in Error on Motion to Dismiss or Affirm. 
I. 


The general propositions contended for so earnestly by 
the other side, and supported by such a wealth of citations, 
are not disputed. That it must appear, in some way in the 
record, by express averment or by necessary intendment, 
that a federal question was necessarily involved in the State 
Court; that is, that such a question was raised and decided. 
and that its decision was necessary to the judgment pro- 
nounced, are propositions so well settled, that they hardly 
called for any vouching of the authorities. 

But counsel on the other side, in his haste to get out of 
this Court, has overlooked the point, that, after all, it is the 
fact that a federal question was involved, and not the evidence 
of the fact, upon which the jurisdiction of this Court depends. 
And this motion proceeds upon the theory that the certifi- 
cate of Chief Justice Beatty must be corroborated by some- 
thing in the record ; and, that this Court will permit it to 
be impeached by the statements of counsel. But as we 
understand the practice of the Court, a case is not dis- 
missed hecause the evidence of the jurisdictional fact is 
not the very best that might have been produced, nor 
because the federal question was not raised in every 
possible way, or even in the neatest and most apt way 
that it might have been raised, provided the evidence which 
is produced is sufficient to satisfy the Court of the jurisdic- 
tional fact. That is the substance; all the rest is matter of 
detail within the control of the Court. And the Court has 


wisely declined to fix arbitrary rules in these mere matters 
of detail ; as, for example, when considering the circum- 
stances under which the opinions of the State Court may be 
examined. And in many, if not in most, of the cases in 
which a motion to dismiss has prevailed, while these mat- 
ters of detail have been discussed, the judgment has been 
placed upon the ground that it was perfectly clear, from the 
record itself, that no federal question was involved ; while 
in at least one case (116 U. Ss. 414), although the opinion 
states that the federal question did not appear affirmatively 
on the face of the record, a motion to dismiss was denied, 
because “the point is made here, and it is possible its decis- 
ion was necessarily involved in the final order that was 
made.” : 


Now the certificate of Chief Justice Beatty, in this rec- 
ord, is certainly some evidence that a federal question was 
raised in this ease and that it was decided in the way 
necessary to give this Court jurisdiction ; and, under 
the decisions cited by the other side, it is sufficient evidence 
unless it appears affirmatively in the record that no such 
question could have arisen, or, that, if raised, its decision 
was not necessary to the judgment pronounced. 


The certificate is in the exact language of the one in 
Armstrong v. Athens. 16 Peters 284. In that case the Court 
took occasion to state at length “the principles upon which 
the Court has constantly acted and which may now be re- 
garded as the law of the Court” in eases in error from the 
State Courts ; and, after stating the different ways in which 
the jurisdictional fact might appear, it was said, in passing 
upon the record then before them : 

‘We presume that the certificate of the presiding judge 
was made by the authoritv of the Court; and as this 
bill and answer show that such a point might have 
arisen, and this certificate on the record states that it 


did arise, and was decided, the case comes within the | 


fourth clause above mentioned, and this Court must 
take jurisdiction, and examine whether the point so 
certified was rightfully decided.” 


The subsequent cases which are cited on the other side 
merely hold that the certificate will be of no avail where it 
fails to show clearly what statute was called in question, or 
when it appears from the record, that a federal question was 
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not involved, as, for example, where it thus appears, that the 
Chief Justice erred in calling the point raised a federal 
question, or, that the decision of the point raised was not 
necessary to the judgment pronounced. The cases, there- 
fore, do not qualify or limit the rule above laid down, nor 
do they even illustrate exceptions to it. Thev illustrate dis- 
tinct rules perfectly consistent with the ‘“ broad rule,” and 
which are logically suggested by its terms. 


The distinction between this case and Caperton vs. 
Bowyer, 14 Wall, 217, which counsel specially relies on, is 
broad and palpable. In the opinion of the Court in that 
case it is clearly demonstrated that, admitting that the fed- 
eral question was raised, its decision was not necessary to the 


Judgment pronounced in the lower court. And what may 


have had weight with the Court, although not mentioned in 
the opinion, is the further fact, that the statute mentioned in 
the certificate, and the whole proceeding in the State Court, 
long antedated the 14th Amendment, and that the claim 
that the plaintiff in error had been deprived of a constitu- 
tional right was based by his counsel on the 5th Amend- 
ment. But the first ten amendments have always been 
held to be limitations on the federal, and not on the state, 
goverment, a fact which our learned friend has overlooked 
in one part of his argument in this case. (p. 16) 


‘“ The office of the certificate, as respects the federal 
question, is to make more certain and specific what is too 
general and indefinite”, quotes our learned friend (p. 9), 
but he insists that this certificate is insufficient because the 
federal question does not appear elsewhere in this record, 
an argument which would exclude the certificate. in all cases 
except when it was unnecessary, “It is incompetent to 
originate the question,” he says, quoting the same author- 
ities. Of course it is, and for the manifest reason that it is 
only evidence of a fact, and it is the fact itself, and not the 
evidence which is offered to prove it, which originates the jur- 
isdiction. That “the certificate is not conclusive” is perfect- 
lv clear, but it is verv persuasive evidence, and, as this Court 
has said “entitled to great weight.” The question is not 
whether is is true in fact but whether it is true in law. In 
other words, the question is whether the Chief Justice erred 
in giving it. Itis certainly conclusive, unless plainly con- 
tradicted by the record, as to the fact that the point cer- 
tified was raised and decided, and the only question open to 


discussion, it is conceived, upon such a certificate as the 
present one at least, is whether the point was involved, that 
is, Whether its decision was necessary to the judgment pro- 
nounced, The motion proceeds upon the theory that coun- 
sel can raise an issue of fact by contradicting the certificate 
in their brief. But the real point at issue is one of law and 
it must be tried, too, by the record. It calls for very brief 
discussion. 

This was a proceeding to foreclose Mechanic's Liens, 
that is, to enforce a pure statutory right. Admitting all the 
facts aileged in the Complaints and found by the Court, 
they do not constitute the shadow of a cause of action against 
Howes, unless they are taken in connection with this statute. 
And while judgment might have gone for him, on the trial, 
upon several distinct grounds, a judgment against him nec- 
essarily affirmed, tacitly, if not expressly, the validity of the 
statute. Manifestly, therefore, the question of the validity 
of the statute—its constitutionality—might have been raised 
by Howes, and, if raised, a decision of the point was necessary 
to the judgment pronounced. The record on appeal shows, 
that, except as to one of the plaintiffs, and as to one point, 
no attack was made upon the findings of fact. The appeal 
from the order overruling our motion for a new trial cuts no 
figure, of course. in this Court. But the Code of Civil Pro- 
cedure provides that the “statement” prepared on that 
motion may be used as the statement on appeal from the 
judgment. It performed in this case the functions of a Bill 
of Exceptions, and brought up for review the rulings of the 
trial court excluding our offers of evidence during the trial. 
The only question open to discussion, therefore, was the 
meaning and legal effect of the statute, upon which the 
plaintiffs’ right exclusively depended. And while the judg- 
ment appealed from might have been reversed on several 
grounds, in order to affirm it, it was necessary for the Court 
to decide that the statute, properly interpreted, did confer 
the statutory rights which the plaintiffs claimed, and that 
the statute, so interpreted, was valid. , 

The validity of the statute, therefore—that is, the power 
of the legislature to enact such a statute—was a point nec- 
essarily involved throughout these proceedings, and it is 
clear, that the point might have been raised, that it was in- 
valid as repugnant to the Constitution of the United States. 

The question upon this motion, is not whether such a 
point might have been well taken, but whether the point 
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might have been raised, etc. This Court decided in Arm- 
strong vs. Athens that the point was not well taken, and the 
same conclusion has been reached upon final hearing, or 
upon motion to affirm, in many of the cases in which their 
jurisdiction was sustained. But it does not appear with any 
greater certainty in the case last mentioned that the federal 
question which was certified, might have arisen, than the 
same fact appears in this record. In both alike, the rights 
of the parties depended exclusively upon a statute. In the 
one case it Was a special statute and was pleaded ; in the 
other it was a general statute and could not have been well 
pleaded. In both the question of the validity of the statute, 
which was a pure question of law, was raised in argument. 
And our learned friend is manifestly in error, when he de- 
duces from the cases the conclusion, that the federal question 
cannot be raised in that way. All that thev hold is, that it 
cannot be interjected into a case, in which it is not involved, 
by the arguments of counsel, by the opinion of the Court, 
by the certificate of the Chief Justice, or in any other way. 

Assuming, therefore, that the whole question in the 
lower Court, in this case, might have béen the interpreta- 
tion of the statute, or some other question of purely State 


jurisdiction, the point might have been involved that the 


statute was repugnant to the federal constitution. And it 
is the office of the certificate to remove just such uncertain- 
tv in just such cases, and to inform this Court whether or 
not the federal question, which might have arisen, was rais- 
ed. And “as this certificate on the record states that it did 
arise and was decided,” and as it is apparent from the record, 
that, if raised, its decision was necessary to the judgment 
pronounced, we submit, that “this Court must take jurisdic- 
tion and examine whether the point soe decided was right- 
fullv decided,” even if the ‘ most casual examination” will 
satisfy them, as our learned friend insists, that the point is 
so frivolous as to call for a summarv affirmance of the judg- 
ment. 


The certificate of the Chief Justice does not need to 
be corroborated in any way. Although not conclusive, it is 
conclusive unless contradicted by the record. But we may 
briefly suggest, that if it were out of this record, the fact that 
a federal question was involved in this case would suffi- 
ciently appear by necessary intendment. It is certainly un- 
necessarv to combat the extreme views of counsel on the 


other side, as to the office of the opinions of the lower Court 
in determining this question. And if, as Mr. Justice 
Works says, we ~ denied the power of the legislature to 
impose this liability on a owner,’ and “greatly relied” upon 
Latson v. Nelson, which he overruled, then by looking at 
that case (and counsel on the other side have furnished a 
sufficient abstract of it in his brief p. 21-22), it 1s clear that 
the point actually raised must have been that the statute 
deprived Mr. Howes of some inalienable right ; in other 
words, that it deprived him of his property without due 
process of law. And counsel practically admits that this is 
exactly the point that was raised and insisted upon 
“throughout these proceedings,” but he says that our ob- 
jections to the statute were on the ground of its repugnance 
to the state constitution. The ‘certificate on the record” 
is a sufficient answer to this proposition. But we cannot 
resist venturing a few words of explanation. What he 
probably means in thus contradicting the certificate, is that 
we did not cite the federal constitution. Now even this 
(through inadvertance we feel sure) is not strictly accurate. 
But suppose it were. Is the citation of the federal consti- 
tution essential in order to raise a federal question ? Surely 
It is ‘a vain and preposterous thing to prove rules and 
maxims. And when the point is raised in a state Court, 
that a given statute is ex post facto, impairs the obligation 
of a contract, or (since the 14th Amendment) that it de- 
prives a person of his property without due process of law, 
etc., the Court and counsel may certainly be presumed to 
know, without being referred to the book and page, that the 
validity of the statute is being called in question as repug- 
nant to the Constitution of the United States. 


We do not feel called upon to notice the many statements 
outside of the record with which the brief in support of this 
motion abounds. Counsel has verv clearly demonstrated that 
this question must be tried by the record; without anv discour- 
tesy, therefore, we may appeal from thestatementsin his brief, 
te the reeord. But we may be permitted a single digression, 
in reply to the suggestion “that the Chief Justice did not 
participate in the decision of this case.” By an express pro- 
vision both of the Constitution and of the Code of Procedure 
of California, the judgment of a department of the Supreme 
Court does not become tinal until the expiration of thirty 
davs after it is rendered, unless approved by the Chief Jus- 
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tice in writing ‘with the coucurrence of two Associate 
Justices; and notwithstanding such judgment, the ¢ ‘hief 
Justice, during these thirty days, may in his discretion, with 
the concurrence of two Associate Justices, order the case to 
be heard in bank. The rules of the Supreme Court provide 
for application to hear causes in bank, both before and after 
hearing in Department, by printed petition, addressed to the 
Chief Justice or the Court, setting forth the question in- 
volved and the reasons why it should be heard in bank. 
This petition, if made after judgment in Department, is very 
generally stvled a Petition for Rehearing, but it is mant- 
festly a very different thing from the petition referred to in 
such cases as Boom Co. vs. Boom Co., 110 U.S.57. It does 
not ask a rehearing by the Court which has already heard 
the cause, but a hearing by a Court which has not vet heard 
it, and it isa proceeding in the cause before final judgment. 
Our application in this case for a hearing in bank, stvled 
in the record a Petition for Rehearing, was filed within the 
time mentioned in the statute and the rule of Court, and 
was denied; and, as it manifestly was the'duty of the Chief 
Justice to consider it, the presumption that he did so, and 
that he was * fully advised in the premises,” when he allow- 
ed this writ of error and signed this certificate, is one of so 
high and conclusive a nature, that it would be as idle, as it 
would be improper, for us to attempt to fortify it in any 
Way. 
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The motion to affirm certainly calls for no argument. 
There is absolutely nothing in this record to “ make it man- 
ifest that the writ was taken for delay only.” and that speci- 
tie ground is not assigned in the motion. And = surely it 
must need but a brief statement of any case to enable this 
(Court to determine at a glance, whether it comes within the 
remainder of their rule. A frivolous point, like a rule or 
maxim, does not eall for proof. But our learned friend has 
required twelve pages of argument and some score of 

‘authorities ” to prove that the question in the case Is “ so 
frivolous as not to need further argument” and, he says 
he has been “as brief as possible.” We feel great confidence 
that, as soon as counsel can be heard, the Court will hear 
from the other side. 


The concluding paragraph of the motion “ that it 1s ap- 
parent from the face of this record that there is no error 
therein,” raises the question to be discussed upon final hear- 
ing. Thatis not a ground of affirmance within the rule, 
and even if upon an ex parte argument the court should be 
inclined to the opinion that there is no merit in the case, to 
quote the language of the late Chief Justice in one of the 
cases, “further argument may show the contrary. ” 


sut we do not wish to be understood as admitting for a 
moment, that the other side has correctly stated the question 
which this record presents for argument. As we understand 
the rule, as illustrated by the cases in which it has been en- 
forced, a Judgment is affirmed on motion, only, when the 
question is frivolous in the strict sense of that word, so that 
it is manifest that the case has been brought here only for 
delay; or, the record tor want of a bill of exception, assign- 
ment of errors, etc. presents no question for argument; or, 
the question presented has been frequently argued and 
is settled by the decisions of this Court. In other words, 
to bring a case within the rule it must appear that the 
question presented is one which would justify any court in 
declining to hear argument. But it certainly cannot be 
made to appear that a case is of this character by the mere 
statement of opposing counsel. This question, too, must be 
tried by the record, and we appeal from our learned friend’s 
statement of the questions to be argued, to the face of the 
record, the certificate of the Chief Justice, the opinions of 
the Court, our assignments of error in’ this Court, and the 
fair presumption that we know that this writ of error does 
not bring up the case for consideration but the federal question 
only. 

Now that the Supreme Court of California permitted an 
argument as to the power of the legislature to enact this 
statute, and that they took some pains to answer it, is ap- 
parent in this record. We are charged, in the opinion of 
Mr. Justice Works, with industry and earnestness and in- 
genuity and some other nice things, but nowhere with 
frivolity. And it is said further that “there is, perhaps, 
not a single one of these propositions’ —that is, the propo- 
sitions which we advanced—“‘ that is not, to some extent, 
supported by some decision or dictum of this Court.” And 
these former decisions are expressly approved, but they are 
“ distinguished” from this case. with the exception of Lat- 
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son v. Nelson, upon which, it is said we “ greatly relied;” 
and, as that case could not be satisfactorily “distinguished,” 
it is “ disapproved,” “so far as it may be construed against 
the right and power of the legislature to enact the present 
statute.” It appears, therefore, that there is some conflict 
or apparent cogftlict in the decisions in California bearing 
on this questioa, and Mr. Justice Fox is even afraid that 
the opinion of Mr. Justice Works goes too far, and is sus- 
ceptible of a dangerous construction on constitutional 
grounds. Now the very nature of the question involved 
deprives the latest opinion of the Supreme Court of the 
State of anv greater intrinsic weight in this Court 
than the earlier ones possess. The question is. which 
is right ? No state legislature has ever, in the history 
of the country, possessed the power to deprive a person 
of his property without due process of law, although un- 
til recently this Court has had no jurisdiction to inquire 
into the matter. And “due process of law” means the same 
thing in every state as it means ii California, and it had 
the same meaning when the former cases were decided there 
as it has now. Whether or not there is any valid distine- 
tion between this case and the long line of consistent cases 
in the Supreme Court of California, unbroken by a dissent- 
ing opinion or a single dictum, which hold that the legisla- 
ture ‘certainly has not the power to Impose the obligation 
which this statute imposes ; whether or not the reasoning In 
the-e earlier cases is sound : whether or not a trial is ac- 
cording to due process of law, when the essential fact upon 
which the defendant’s liability depends, is determined 
against him in advance, by a conclusive presumption created 
by an act of the legislature, contrarv to the truth of the 
matter as known to and acted — by all the parties to the 
transaction ; whether or not (admitting the power of the 
legislature to require a contract of this character to be in 
writing and recorded, and to declare that otherwise ‘ no 
recovery shall be had thereon by either party thereto,” and 
even, for argument’s sake only, its power to declare that if 
the contract is not recorded it shall be treated as “ no con- 
tract” for all intents and purposes after it has been fully 
performed, not only when the circumstances make the 
principles of equitable estoppel applicable, but arbitrarily 
and under all circumstances) the legislature has the power 
to declare, that, because a contract in writing between 
A and B, to do a_ perfectly lawful act was not filed 
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for record. therefore, A hall be lable to © for labor 
performed DY him for Bo under the unrecorded  con- 
tract : these are some of the questions Which the Opinions 


inthe lower Court disclose as the questions presented by 
the record. And itis certainly idle to suggest even that a 
case which presents such questions, which raverved the con- 


sideration which this one did, and which is discussed as this : 
one is in the opinions in the State Court can beeome frivo- 
lous when removed here for the express and only purpose 
of determining whether it was “rightfully” deeided in the }; 
lower Court. 
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Respectfully submitted 
THOMAS MITCHELL. 


Atty for Plaintiffin Error, 
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COLBERT JEFFRIES VS. CHARLES L. BARTLETT, EXECUTOR, &C. 


] Supreme Court of the State of Georgia. 


Artanta, Ga., Turspay, Jan’y 26, 1886. 


The honorable supreme court met pursuant to adjournment. 
Present: Their honors James Jackson, chief justice, and Sam] 
Hall and M. H. Blandford, associate justices. 


The following judgment was rendered : 


CoLBERT JEFFRIES, PI]'tf in Error, ] 
iis 


CuaRLes L. Bartvert, Ex’r, Deft in Error. | 


This case came before the court upon a transcript of the record 
from the superior court of Jasper county, and after argument had it 
is considered and adjudged by the court that the Judgment of the 
court below be affirmed. 


By the court. 

BLANDrORD, J., delivering the opinion : , 

This was an affidavit of illegality filed by plff in error to an exe- 

cution issued from a judgment rendered in 1861 in favor 
2 of George T. Bartlett against the affiant. 

The first ground alleges that afliant was adjudicated a bank- 
rupt after the passage of the bankrupt act of 1567, and that he had 
obtained his dis¢harge and that the debtof the plaintiff was thereby 
discharged, as the same was provable under said act, and that the 
land levied on had been set apart to him as an exemption in bank- 
ruptey by the assignee and was not subject te the levy. 

2nd. That the advertisement containing the levy for the sale otf 
the land described affiant by the name of Jeffers, his real name 
being Jeffries 

drd. ‘That there was no proper description of fifty acres of the land. 

1. ‘This court has held and has continuously held that when a 
debt was created and a judgment obtained prior to the passage of the 
bankrupt act and the constitution of 1568 this created a lien on all the 

property of the defendant, and jt was not discharged by thesubse- 
o quent bankruptcy and discharge iv bankruptey of thedefendant 

when the plaintiff did not prove hisdebt in thatcourt and where 
no proceedings were had in that court disposing of the property of 
the bankrupt, except the property was set apart to the bankrupt 
as an exemption, and that said property was still subject to the 
lien of the judgment and was subject to be sold in satisfaction thereof. 
39 Ga.,. 64: 40 tb.. 257: 43 ab.. 383: 44 24., 183; 52 26., 044-093; 33 
i))., 208: 55 tb... 579: 356 Ga., 271; 5S Ga., 119; 60 Ga., 375; 65 Ga., 
661; 6 Ga., 92, and other cases. 

Whether the rule laid down be correct or not, we will adhere to 
the same until the Supreme Court of the United States indicate 
another rule to be the law. 

2. Jeffers and Jeffries are idem sovans. 

]—70 


COLBERT JEFFRIES VS. 
3. Whether fiftv acres of land levied on (there being eight hun- 
dred acres) is suticiently deseribed in the advertisement of sale or 
hot, We cannot tel., as the advertisement is not set out in the plead- 
Ings: at all events this was not sufticient to arrest the execution and 
sule of the property. We are inclined to think that errors In 
4 an advertisement of sale of land levied on by execution can- 
not stop the sale by affidavit of illegality, and that the party 
suffering thereby will be remitted to his remedy against the officer. 
Judgment athirmed. 


D GEORGE T. BARTLETT ) Levy and Illegality in Jasper 

8. ' Superior Court. Illegality 

Corpert Jerrries, lsaac T.Wyatt, { by Colbert Jeffries. April 
& Jno. W. Wyatt. ) Term, 1880. 


It being made to appear to the court that since the last term of 
the court the plaintift, Geo. 'T. Bartlett, has departed this lite, tes- 
fate, and that ©. L. Bartlett is the legally appointed and qualified 
executor of the said G. T. Bartlett, ordered that said C. L. Bartlett, ex- 
ecutor of Geo. T. Bartlett, be made party plaintiff in said case, and 
that the case do proceed in) the name of said i. L. Bartlett, executor 
of Creo. T. Bartlett. 

THOs. G. LAWSON, 
Judy m Ge an ts 


STATE OF GEORGIA, | 
Jasper County. | 


be it remembered that on the 29th day of April, eighteen hun- 
dred and eighty-tive, during the regular term of the superior court 
of suid cOuUnLY, his hon. Thos. G. Lawson, one of the judges of the 
superior court of said State, then and there presiding, the case 

6 of C. L. Bartlett, executor of George T. Bartlett, pl'tfin jv. fa., 
rs. Colbert Jeffries, defendant in #. fa., came on to be heard, 

the same being a levy of said fi. fa. and illegality’ by defendant. 
The death of plaintif being suggested by counsel for plaintiff, C. 
LL. bartlett, who represented to the court that he was the duly quali- 
fied executor of the plaintiff, was, upon motion, made a party plain- 
till, and the case proceeded. The parties announcing ready, coun- 
sel for plaintit! moved to strike the illegality of defendant as 
being insufficient in law upon all ot the grounds therein stated, 
Which motion the court sustained, after argument had thereon ; to 
which ruling of the court the defendant excepted. The defendant 
here annexes and incorporates In his bill of exceptions as a part of 
the same the execution offered by plaintiff, the affidavit of ille- 
gality of defendant, and the order of the court ruling out and strik- 
lig his athidavit of legality, by true copies thereof, marked A, B, 
& C, respectively. The defendant assigns the foregoing 

‘ ruling of the court, ruling out and striking his affidavit of 
illegality on all the grounds therein stated, which grounds 

are numbered 1, 2, & 5, and excepts to the same; and now, within 


CHARLES L. BARTLETT, EXECUTOR, €C. 3 
thirtv days from the date of said trial, the defendant comes and tend- 
ers this his bill of exceptions, and asks that the same may be certi- 
tied, as required by law. 
KEY & PRESTON, 
Attys for PU in Error 


GEORGIA,  ) 
Jasper County. | 


To all and singular the sheriffs of said State, Greeting : 


We command vou that of the goods and chattels, lands and tene- 
ments, of Colbert Jeffries, Isaac T. Wyatt, and John W. Wyatt vou 
cause to be made the sum of one thousand dollars cents, prin- 
cipal, and the further sum of fifty-nine dollars and thirty cents, in- 
terest, up to the first day of November, 1861, and also the further 
sum of thirteen ,§°, dollars cents, for cost, with interest on 

the principal sum from the first day of November, 1861, 
8 until paid, which George T. Bartlett lately, in our superior 

court for said eounty, to wit, on the 28th day of October, 
1861, reeovered against Colbert Jeffries, I. T. Wyatt, and John W. 
Wyatt for principal, interest, and cost; and thit you have the said 
several sums of money before the superior court on the 4th Monday 
in April next, to render to the said George T. Bartlett for prinei- 
pal, interest, and cost aforesaid, and have you then and there this 
writ. 

Witness the Honorable Iverson L. Harris, judge of said court, 
this 4th dav of Nov., 1861. 


C. T. PRESTON, Clerk. 


| have this dav levied the within /. fa. upon eight hundred and 
fiftv acres of land, more or less, in said county, as the property of 
Colbert Jeffries, seven hundred and fifty acres in the possession of 
Colbert Jeffries and one hundred acres In possession of A. L. Sluder, 
adjoining lands Pleasant Banks, Mrs. William Kelly, Frank Malone, 
Jr. Samuel R. Smith, Jr., and B. A. Kelly and others, and have 
| given said Colbert Jeffries and A. L. Sluder, who is now in 
possession, written notice of this levy December 24th, 1578. 
THOMAS R. PENN, Dep. Sh’ff. 


Feb’v 4th, 1879, one hundred acres of the above land levied on, 
claimed by A. L. Sluder, the balance by C. Jeffries, agent for Alice 
Jetfries and Lou. Jeffries, and claim returned to superior court 

THOS. R. PENN, Dep. Sh'ff. 


Levied the within ff. fa.on six hundred acres of land, more or 
less, whereon the defendant now lives, and served the defendant 
notice in writing.of this levy this Feb’y 28th, 1875. 


M. Bb. KEY, Dep Sh. 


f COLBERT JEFFRIES VS. 


Copy of the Affidavit of Illeqality, Marked B. 


C... Bartretrt, Executor of G. T. Bartlett, PPM) 
in Fi. Fu., Fi. ta. Levy and 


[legality 


" ’ I ‘ } » ¥ e . 
In his o roper person comes before me Colbert Jeffries, 
i ; ' . ‘ " ” f 
\ ) ’ a ' }] 2Wwrorr) LAYS that the ahove stated if if? 1S pDro- 
" i? P % ‘ i= ‘ , >| 7 | ’ ry\é f ” ? |< 
i') eeaing against him lilegaily upon the foliowing grounds, LO 


t *) : | . c i £6 ae enone ] | Hy 
| That seven hundred and fifty aeres of his land and fifty 
| ; ‘| j - : ] ] . } oe . ] 
other acres not deseribed in the advertisement has been advertised to 


he sold on the first Tuesday in VPay instant under and bv virtue ol 
* . _™ m ° ' . ~ * . 

] r ; eat. * litre Lp ne Ute 10 Ve stated /t hi purporting LO nave 

issued from the superior court of sald county in favor of George ¥ 

Bartlett rs. one Colbert Jeffers. Deponent says that there Is a fl. fa. 


} . . * +) = r , . | } P — 
against him in favor of the said George T. Bartlett, but that his 
cog ‘einer >, , pon | ah 
said land eannot be legally sold under the said advertisement of lis 


, } “ g : } 
land under ard by virtue of anv ff. fa.—the above-stated one in- 
elusive—against Colbert Jeffers: that his name is not Jeffers. but 


J {fries 
2nd. Because that if the levy was made properly on the said land 
and the advertisement was intended to be based upon the levy of 
the fi. fa. of George T. Bartlett against deponent his said land 
cannot be law fully sold under said ff. fa. now. because he Savs that 
since the date of the levy this deponent, over and against 
ereditors, has been forever discharged from 
ums which by the bankruptey laws of the 
["nited States are mack provable In DANK! Iptcy and which existed 
mn the 84th day ot May, \. D. 1873: which said discharge is hereto 
annexed and pleaded as a valid defense against said &. fa.. and is 
hereby expressly made a part of this his aflidavit of illegality; that 
fi. fa. is a debt that was provable in bankruptey, 


said plaintiff's said 
ind that the aforesaid discharge in the court of bankruptey for the 


northern district of Greorgia wholly and entirely divested the lien of 
the plaintiff's judgment; thatsaid judgment has now no lien which 
can be enforeed by the sale of his land Deponent further avers 
that his assignee in bankruptey, Augustus L. Sluder, has ascer- 
tarned, set apart, and conveyed to this deponent his said land as a 
homestead allowed himn by the said bankrupt act, and that the 
same is as such, since his said discharge, exempt from levy 
1? ind sale under the plaintiff's said tt fit 
Thy deponent herestatesthat he has heretofore filed affidavits 
of illegality to the enforcement of the fr fa of said G. T. Bartlett 
against him, and also filed injunetions in the said United States 
district court, but neither those affidavits nor Injunetions were based 
upon the grounds of illegality herein set forth, nor did these his 
present grounds of illegality exist at the time of the filing of said 
former atlidavits and injunctions 


CHARLES L. BARTLETT, EXECUTOR, &C. J 


3. Nor did the following 3rd ground of illegality exist at the time 
of the filing of the said illegality and injunctions, to wit, because the 
said advertisement does not sufliciently describe the land levied on 
in this, to wit, it goes on to state that “eight hundred acres of land, 
more or less, in Jasper county, seven hundred and fifty acres in the 
possession of deponent, which last is described, but no boundaries 
are attempted to be given to the other fifty acres, nor is it located as 

adjoining the other lands, nor does it state in what part of 
13 said county it is situated, so as to put purchasers on notice of 
what they would be purchasing at the sale. 


COLBERT JEFFRIES. 


Sworn to & subscribed before me this the 2d day of May, 1884. 
J. H. BLACKWELL, J. J. C. C€. ! 


District Court of the United States, Northern District of Georgia’ 


In the Matter of Corsert Jerrries, Bankrupt. 


Whereas Colbert Jeffries, of the -—— of , in the county of 
Jasper, State of ¢ seOrglia, has been duly adjudge- a bankrupt under 
the act of Congress establishing a uniform system of bankruptey 
throughout the United States and appears to have conformed to all 
the requirements of law in this behalf, itas therefore ordered by 
the court that said Colbert Jeffries be forever discharged from all 
debts and claims which by said act are made provable against him 

[ hiis | estate and which existed on the 24th day of May, A.D. 
14 S40, Oli whieh day the petilion for adjudication was filed by 

him, excepting such debts, if any, as are by said act excepted 
from the operation of a discharge in bankruptey. 

Given under my hand and the seal of the court, at Atlanta, in 
the said district, this 19th day of April, A. D. 1884. 

LL. s.] H. K. MeCAY, 
[ S, Judge. 


I. A. E. Buek,. elerk of the United States district court in and for 
the northern district of Georgia, do hereby certify that the above is 
a true copy of the original on file and remaining of record in my 
ofhice 

In testimony whereof I hereunto set my hand and the seal 
of the said district court, at Atlanta, Ga., this the 19th day of April, 
1. D. 1SS4. 


, 
7 ’ ° ° , % 
[Seal of U.S. Court 
> ; 


A. E. BUCK, Clerk. 


On baek: No. 652. In the district court of the United States for 

northern district of Georgia. In bankruptey. In the matter 

1) of Golbert Jeffries, bankrupt. Certified copy of discharge. 

Original filed in the clerk’s office Apml 19th, 1SS4. A. E. 
Buck, clerk. 
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(; COLBERT JEFFRIES VS. 


Mxuipir C, 
Judqueut of the Coruyt. 


Jasper Superior Court. April Term, 1855. 


Plaintifl’s counsel havine demurred to the within affidavit of 
illegality and moved to strike and dismiss the same as insufficient 
in law after argument had. it is ordered that the motion be sustained, 
and that said allidavit be dismissed and stricken, and that the 
plaimtitl do recover of the defendant, Colbert Jeffries, the cost to be 
taxed by the clerk. 

THOS. G. LAWSON, 
Judge 8. C.0.€ 


Entries on the back of the fi. fa.: No. 22. E. P. 796. George T. 
Bartlett +s. Colbert Jeffries. Fi. fa. levy and legality. Kiled in 
oflice this the 6th day of May, 1884. W. F. Jordon, clerk. 


It [ certify that the bill of exceptions is true and contains all 

the evidenee material to a clear understanding of the errors 
complained of, and the cierk of the supericr court of Jasper county 
is hereby require d and ordered to make out a complete CcOpY of the 
record of satd case and certify the same as such and cause the same 
to be transmitted to the Septem ber — of the supreme court that 
the errors alleged to have been committed may be considered and 
corrected, This May 2nd, 1S85. 

May 2, 1885 
THOS. G. LAWSON, 
Judge 8. C. O. C. 


(rEORGIA, | 
Jusper County. | 


[ do certify that the within and foregoing is the true original bill 
of exeeptions which was filed in my office in the case of Colbert 
Jeffries us. C. L. Bartlett. ex’r, &e. 


Given under my hand and seal of oflice this the Sth day of May,,. 


18s. 


[Seal of Clerk of Sup. Court, Jasper Co. ] 


W. F. JORDON, Cleri S.C 


17 Gko. T. BARTLETT ) Levy & Illegality. 
va | Illegality by Col- 

Cotnpert JEFFRIES, Isaac Wyatt, & J. W.{ bert J effries. 
WYATT. ! April Term, 1885, 


It being made to appear to the court that since the last term of 
the court the plaintiff, Geo. T. Bartlett, has departed this life, and 
that (. L. Bartlett is the legally appointed and qualified executor of 
said Geo. T. Bartlett, ordered that said C. L. Bartlett, executor otf 


rw 


rw 


oS 


CHARLES L. BARTLETT, ENECUTOR, &C. 


Geo. ‘Tl. Bartlett, be made party plaintifl in said case, and that the 
case do proceed in the name of said C. L. Bartlett, executor of Geo. 
T. Bartlett. 
THOS. G. LAWSON, 
Jude 8. 0.0. © 


(TEORGIA, | 
Jasper County. j 


To all and singular the sheritls of said State: 


We command you that of the goods and chattels, lands and 
tenements, of Colbert Jeffries, Isaac ‘T. Wyatt, and John W. 
1s Wyatt you cause to be made the sum of one thousand dollars, 
principal, and the further sum of fifty-nine dollars and thirty 
cents, interest up to the Ist day of Nov., 1561, and also the further 
sum of thirteen ,§°; dollars for costs, with interest on the principal 
sum from the Ist day of Nov., 1561, until paid, which George T. 
Bartlett, lately in our superior court of said county, to wit, on the 
285th day of Oct., 1861, recovered against the said Colbert Jeffries, 
lL. ‘T. Wyatt, and John W. Wyatt for principal, interest, and cost, and 
that you have the said several sums of money before the superior 
court on the 4th Monday in April next, to render to the said George 
Tl. Bartlett the principal, interest, and cost aforesaid, and have you 
then and there this writ. 
Witness the Hon. Iverson L. Harris, judge of said court, this 4th 
day of Nov., 1861. 
CHAS. T. PRESTON, Clerk. 


Levied the within fi. fv. on six hundred acres of land, more 
19 or less, whereon defendant now lives, this Feb'y 25th, 1873. 
Property pointed out by plamtilf. 
M. B. KEY, Dep. Si Ff. 


Served defendant with notice in writing of the above levy Feb’y 
28, 73 
» €O. 


Affidavit of illegality filed to this #7. f7., and the same, with the ji. 


ja., returned to the clerk of the superior court March 25th, 1875. 


M. B. KEY, Dep. SWE. 


I have this day levied the within #/. fa. upon eight hundred and 
fiftv acres of land, more or less, in said county as the property of 
Colbert Jeffries, seven hundred and fifty acres in the possession of 
Colbert Jeffries, and one hundred acres in possession of A. L. Sluder, 
adjoining lands Pleasant Banks, Mrs. Wm. Kelly, Frank Malone, 
Jr. Sam’! R. Smith, Jr., B. A. Kelly, and others, and have given said 
Colbert Jeffries and A. L. Sluder, who is now in possession, written 
notice of this levy. : 

Dec. 24, 1878. 

THOS. R. PENN, Dep. Sh'f. 


= ena satan 


COLBERT JEFFRIES VS. 


20 Keb v 7 1879, one hundred acres of the above land, levied 
on, claimed by A. L. Sluder, the balance by C. Jettries, agent 
for Alice Jeffries and Lou. Jeffries, and clatms returned to the supe- 
rior court 
THOS. BR. PEND. 
Dep. Sheriff. 


Affidavit of illegality filed and papers returned to clerk’s office 
May 6, 84. 
W. J. PRESTON, Sh’ff- 


(,. T. BARTLETT ] 
Us. » Fi. ka. Levy & Mlegality. 
COLBERT JEFFRIES. ) 


STATE OF Ga., County of Jasper: 


in his own proper person comes before me Colbert Jeffries, who, 
being duly sworn, says that the above-stated fi. fa. is proceeding 
against him illegally, upon the following grounds, to wit: Ist, that 
seven hundred and tifty acres of his land and fifty other acres, not | 
deseribed in the advertisement, has been advertised to be sold on 
the Ist Tuesday in May inst. under and by virtue of a ft. fa., the 
same being the above-stated f/. fa., purporting to have issued 
2] from the superior court of said county in favor of Geo. T. 
Bartlett 2s. one Colbert Jetfries. Deponent says that there 
Is a fu. fa. against him in favor of the said Ceorge T. Bartlett, but 
that his said land cannot be legally sold under the said advertise- 
ment of his land, under and by virtue of any ji. fa., the above- 
stated one inciusive, against Colbert Jeffers; that his name is not 
Jeffers but Jetlries. 2nd, because that if the levy was made prop- 
erly on the said land and the advertisement was intended to be 
based upon the levy of the fi. fa. of George T. Bartlett against depo- 
nent his said iand cannot be lawfuliv sold under said fl. fa. now, be- 
cause he savs that since the date of the levy this deponent, over and 
against the objections of his creditors, has been forever discharged 
from all debts and claims which, by the bankruptey laws of the 
United States, are made provable in bankruptey and which existed 
on the 24 day of May, A. D. 15875, which said discharge is 
22 hereto annexed and pleaded as a valid defense against said 
fi. fa. and is hereby expressly made a part of this his affidavit 
of illegality ; that said plaintifl s said Note is a debt that was prov- 
able in bankruptey, and that the aforesaid discharged in the court 
of bankruptcy for the northern district of Georgia wholly and en- 
tirely divested the lien of the plaintiff’s judgment; that said judg- 
ment has now no lien which can be enforced by the sale of his 
sald land. 
Deponent further avers that his assignee in bankruptey, Augustus 
LL. Sluder, has escertained, set apart,and conveyed to this deponent his 
said land as a homestead allowed lim by the said bankrupt aet, and 
that the same is as such, since his said discharge,exempt from levy 
and sale under the plaintiff’s said jf. fa. ‘This deponent here states 


CHARLES L. BARTLETT, EXECUTOR, &c. 9 


that he has heretofore filed affidavits of illegality to the enforcement 
of the fv. fa.of the said George T. Bartlett against him, and also filed 

Injunctions in the United States district court, but neither 
25 those affidavits nor injunctions were based upon the grounds 

of illegality herein set forth, nor did these his present grounds 
of illegality exist at the time of the filing of said former affidavits 
and injunctions, nor did the following 3rd ground of illegality exist 
at the time of the filing of the said illegality and injunctions, to wit, 
because the said advertisement does not sufficiently describe the 
land levied on in this, to wit, it goes on to state that eight hundred 
acres Of land, more or less, in Jasper county, seven hundred and 
fifty acres in the possession of deponent, which last is deseribed, but 
no bouadaries are attempted to be given to the other fifty acres nor 
is it located as adjoining the other land, nor does it state in what 
part of said county it is situated so as to put purchasers on notice 
of what they would be at the sale buying. 


COLBERT JEFFRIES. 


Sworn to and subseribed before me this the 2 day of May, 1884. 


JOHN H. BLACKWELL, J. J.C. ¢. 


24 Jasper Superior Court. April Term, 15885. 


Plaintiff’s counsel having demurred to the within affidavit of ille- 
gality and and moved to strike and dismiss the same as insufficient 
in law, after argument had it is ordered that the motion be sustained 
and that said affidavit be dismissed and stricken, and that the 
plaintiff do recover of the defendant, Colbert Jeffries, the costs, to 
be taxed bv the clerk. 

THOS. G. LAWSON, 
Jidge GG 


District Court of the United States, Northern District of Georgia. 
In the Matter of Cornerr Jerrries, Bankrupt. In Bankruptey. 


Whereas Colbert Jeffries, in the county of Jasper, State of Georgia, 
has been duly adjudged a bankrupt under the act of Congress estab- 
lishing a uniform system of bankruptey throughout the United 
States, and appears to have conformed to all the requirements of 
law in that behalf, it is therefore ordered by the court that said 
Colbert Jeffries be forever discharged from all debts and claims 

which by said act are made payable against him [his] estate 
25) and which existed on the 24th dav of May, A. D. 1875, on 

which day the petition for adjudication was filed by him, ex- 
cepting such debts, if any, as are by said act excepted from the opera- 
tion of a discharge in bankruptcy. 

Given under my hand and the seal of the court, at Atlanta, in 
the said district, this 19th day of April, A. D. 1884. 

[SEAL. ] H. K. MeKAY, 
U.S. Judge. 


2— FU 


1 COLBERT JEFFRIES VS. 


|, A. k. Buck, clerk of the United States distriet court in and for 
the northern district of Georgia, do hereby certify that the above ts 
a true copy of the original on file and remaining of record in my 
office. 

[n testimony whereof I hereunto set my hand and the seal of the 
said district court, at Atlanta, Ga., this the 19th day of April, 
A. 1D). 1884 

[SEAL. | A. E. BUCK, Clerk. 

(;EORGIA, | 
Susp g Coniulty. } 

| do hereby certify that the foregoing pages are a true and com- 
plete transcript of the record in the case of Colbert Jetfries, plaintiff 

in error, vs. G. 'T. Bartlett, defendant in error. 


2h (riven urder my hand and seal of office this Jan’y 15, 
LSS6 
[SEAL. | W. F. JORDAN, Clerk. 
27 (CLERK'S OrFPICeE, SUPREME CoURT OF GEORGIA, 


ATLANTA, GA., Sept. 4, 1886. 
| hereby certify that the foregoing pages hereto attached contain 
true and complete copies of the judgment and opinion of the su- 
preme court of the State of Georgia in the case of Colbert Jeffries, 
pltfin error, vs. Charles L. Bartlett, executor, defendant in error, 
and of the original bill of exceptions and transcript of the record in 
sald case, as appears from the records and files of this office. 
Witness my signature and the seal of said supreme court hereto 
affixed the day and year above written. 
[Seal Supreme Court of the State of Georgia. | 
Z. D. HARRISON, 


Clerk Supreme Court of Georgia. 
28 U'xitep STATES oF AMERICA: 


COLBERT JEFFRIES , ? 
| Error from the Superior 


Me Pius } 
, Court of Jasper County. 
CHnarkces L. Bartrierr, as Executor of : : 
Ceorgia. 


George ‘IT’. Bartlett, Deceased. 


To the supreme court of Georgia : 

The petition of ( ‘olbert Jeffries, of said county and State, respect- 
fully shows as follows: During the April term, 1855, of the superior 
court of Jasper county, Georgia, there came on to be tried before the 
Honorable Thomas G. Lawson, judge of the superior courts of the 
Ocmulyee circuit, presiding in said county, the case of Charles L. 
Bartlett, as executor of | reorge i ¥ Bartlett, deceased, against Colbert 
Jetiries, which case arose in the following manner: An execution in 
favor of George T. Bartlett against Colbert Jetfries, Isaac T. Wyatt, 
and John W. Wyatt, dated the fourth day of November, A. D. 
eighteen hundred and sixty-one, for the sum of one thousand dol- 
lars principal, fifty-nine dollars and thirty cents interest, and thir- 
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teen dollars and sixty-five cents costs, was levied on the twenty-fourth 
day of December, A. D. eighteen hundred and seventy-eight, on a 
certain tract of land in said county, as the property of said Colbert 
Jeffries, as will appear by the sheriff's entry of said levy in the record. 
‘To this levy the said Jeffries interposed an affidavit of illegality, 
alleging the following reasons why said execution should not pro- 
ceed against said property: 
29) (1.) Because the advertisement published under said levy 
did not sufficiently describe all of the land levied on. 

(2.) Because since the issuance of said execution the said Jeffries 
has become a bankrupt, has been duly so adjudged under the bank- 
rupt laws enacted by the Congress of the United States in 1867 and 
the amendments thereof, and has been discharged from all debts 
provable in bankruptey which existed on May the twenty-fourth, 
A. D. eighteen hundred and seventy-three, the date of the said ad- 


judication in bankruptey, a copy of the order of discharge, duly cer- 


tified, being attached to the affidavit of illegality ; and it was alleged 
that the debt now sought to be enforced was one provable in bank- 
ruptcy, and therefore was discharged ; and thus a right, privilege, 
and immunity were set up and claimed by petitioner for himself 
under the bankrupt iaws of the United States, and especially a con- 
struction of section 5119 of the Revised Statutes of the United 
States. 

(5.) Because the land now levied on was duly set apart to said 
Jetiries as an exemption in bankruptcy by his assignee, A. L. 
Sluder, and by reason of said exemption and setting apart said land 
is not subject to levy and sale under said execution, but is exempted 
to said Jeffries under the bankrupt laws of the United States, to wit, 
the bankrupt acts passed by Congress in eighteen hundred and sixty- 
seven, and the amendment thereto, enacted in eighteen hundred and 
seventy-three, providing for the setting apart of exemptions in bank- 
ruptey and the exemption of the same from levy and sale; and thus 
a right, privilege, immunity, and exemption were claimed by this 

petitioner for himself under the bankrupt laws of the United 
30 States, and a construction thereof and a consideration of their 

validity and effect (especially Revised Statutes of the United 
States, section 5045) were involved. 

4.) Beeause the property levied on was advertised for sale as the 
property of Colbert Jeffers, and the name of the defendant is Colbert 
Jetiries. 

‘The plaintiff, George T. Bartlett, having died, his executor, Charles 
L.. Bartlett, was made a party in his stead by order of court. 

Upon the call of said case counsel for the plaintiff demurred to 
the said affidavit of illegality ore eavs and moved to strike the same 
as insuflicient in law, although the facts therein stated were true, 
whereupon the presiding judge sustained said demurrer and dis- 
missed said affidavit of illegality, and adjudged that the plaintiff 
should recover of the defendant the costs in said case, and said jJudg- 
ment, under the laws of the State of Georgia, had the effect to ad- 
judge that the said execution should proceed to subject the said land, 


1? COLBERT JEFFRIES VS. 


and that the same should ‘be sold thereunder, notwithstanding the | 
facts all aed] in sald aflidavit of illegality. 
To the aforesaid judgment, dismissing and overruling said affi- 


| 


davit of illegality, the def ndant, Colbert Jetiries, excepted and by 
writ of error carried the case to the supreme court of the State of 
(reorgia,in order that the errors comuitted by the court below might 
be considered and corrected Said cause cape on regularly to be 


heard in said supreme court of the State of (reorgla during the 


‘ 


continuance of its October term, eighteen hundred and eighty-five, 
and atter lhe aring argument upon the merits of said case, to 
3 wit, upén the grounds of the affidavit of illegality aforesaid, 
the said supreme court of reorg la sustained and affirmed the | 
judgment of the court below, and held that the debt of the plaintiff 
having been create ( prior lo the bankrupt act of eighteen hundred ; 


and SIXUN sever) and the State constitution of (reorvia, adopted in 
eighteen hundred and sixty-eight, whereby the amount of property 
which could be exempted from levy and sale by the State laws was 
increased from the amount previously allowed, as appears in the 
(Code of Cr orgla, section POLO and following sections, so as to allow 
the sum of two thousand (82,000) dollars in realty and one thousand 
($1,000) dollars in personalty; that therefore the subsequent bank- 
ruptey and discharge of the defendant did not discharge the Judg- 
ment of the piaintiff, he not having proved his debt in the court of 
bankruptcy; and also that the exemption and setting apart of the 
said property by the assignee in bankruptey of the defendant did 
hot operate to exempt said property from levy and sale under the 
execution of the plammtitl but that the said exempted property Was. 
ii spite ol said setting purt anid exemption, subj et to levy and sale 
under the execution of the plaintitl, because the same was obtained 
prior to the Passatre of the bankrupt act of elohteen hundred and 
sixty-seven and the said State constitution inereasing the amount 
of exemption allowed Dy the State law asaforesaid. Said court held 
further that “Jeffers” and “ Jeffries ” were idem sonans. Said court 
still further held that the ground of the affidavit of illegality which 
set outthe insutliciency of the advertisement was not itself sufficient 
to arrest the execution from proceeding to sell the property. Said 
final decision was rendered by the said supreme court of the State 
of Greorgia on the twenty-sixth dav of January, A. D. eighteen 
hundred and eighty-six 
pe And now, during the continuance of the said October term, 
eighteen hundred and eighty-five, of the said supreme court 
of Creorgia, to wit, on the first day of February; A. D. eighteen hun- 
dred and etohtv-six, comes the said Colbert Jeffries. by his attornevs- 
al law, IK v X Preston and J ae Lumpkin, and excepts to the afore- 
said judgment of the said supreme court of Georgia, and says that 
the same was and fs erroneous, and he specifically alleges error in 
the decision of the said supreme court of Georgia as follows: 
(1.) because the said supreme court of Georgia affirmed the judg- 
ment of the said SU py rior court of lasper county, Georgia. This de- 
fendant alleges that the judgme nt of the said superior court Was 
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erroneous and that its affirmance by the said supreme court also was 
erroneous, 

(2.) Because the said supreme court of the State of Georgia erred 
in holding and ruling that where an execution was issued in 1861, 


being prior to the passage of the bankrupt act of the United States 


enacted by Congress in 1867 and prior to the State constitution of 
Georgia, adopted in 1868, whereby the amount of exemption pre- 
viously allowed by the State law (as set out in the Code of the State 
of Georgia, section 2040, and sections immediately following) was 
increased, therefore the adjudication in bankruptey of the defendant 


-and his subsequent discharge therein did not operate to discharge 


the judgment and execution issued thereon held by the plaintiff, but 
that the same was a valid and subsisting execution which could be 
enforced against tne defendant's property in spite of said ad- 
oo judication and discharge in bankruptey. This defendant says 
that this ruling and decision were erroneous and were con- 
trary to the provisions of the act of Congress, as appears in the Re- 
vised Statutes of the United States, sections 5119, 5118, 5117. 

(3.) This defendant assigns error further because the said supreme 
court of Georgia erred in ruling and deciding that the adjudication 
It) bankruptey of said defendant and the setting apart to him by his 
assignee in bankruptey of the Jand in controversy did not operate 
to free said land or exempt the same from levy and sale under the 
execution held by the plaintiff, but that, in spite of said setting 
apart of said land as an exemption in bankruptey.and said adjudi- 
eation and discharge of said defendant, said land, nevertheless, was 
subject to levy and sale under the plaintiff's execution because the 
same Was issued in 1861, prior to the passage of the bankrupt law 
of the United States enacted in 1S67 and the adoption of the State 
constitution of (ieorgia in ISOS, as hereinbefore set out. This defend- 
ant says that said ruling and decision were erroneous and in con- 
flict with the letter and spirit of the bankrupt act of 1867 and the 
amendments thereof in 1872-5, as appears in the Revised Statutes 
of the United States, section 5045 

(4.) Recause the said supreme conrt of Georgia erred in holding 
and deciding that “ Jeffers” and “ Jeffries” are sdem sonans. 

(5.) Beeause the said supreme court of Georgia erred in holding 
and deciding that the allegations inn the affidavit of legality in re- 
spect to the insutticiency of the advertisement would not warrant the 

sustaining of said affidavit of illegality. 
4 The execution, entry of levy, affidavit of illegality, order 
making Charles L. Bartlett, as executor, the party plaintiff, 
judgment of the superior court, exception thereto, and decision of 
the supreme court will fully appear by reference to the reeord in 
this case, which is of file in the clerk’s office of said supreme court 
of Georgia. 

Said defendant (vour petitioner) shows that he has been greatly 
damaged by said decision, and he prays that a writ of error may be 
granted to him requiring the record in said case to be transmitted 
to the Supreme Court of the United States, at Washington city, in 
the District of Columbia, that the errors above set out may be con- 
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sidered and corrected, and the judgment of the supreme court of 
(ieorgia may be reversed by the said Supreme Court of the United | 
State : 
KEY & PRESTON, | 
.. 3. LUMmrnin. 
Atlarines, or Colhert Ji ttries. Plaintiff yi Oi 
) supr ‘ irt of Creorgia 
ATLANTA, GEORGIA, February Ist, 1S86 
he foregoing application for writ of error read and approved iis 
trne and correct fhe writ of error is allowed and the same will 
and upon the giving by the applicant of a bond with suth- 
erent se ty in tl im of three thousand dollars, conditioned Lo 
mrosecule His writ of error to ¢ lect and, if he fail Lo make his plea 
rood, to answer all damages and costs which may be awarded 
: si filtin ith favor o7 ft i « iries |. Bartlett, as executor of 
(reorge Doaartle LL, deceased, Lilie judgment wil! be superseded. 


JAMES JACKSON, 


{ }, i a iT rite ot Supre jiaé { auyt aot (ye ‘) i 


36; (perk S OPprick. SUPREME CoURT OF GEORGIA, 
ATLANTA, GA., Sept. 4, 1556. 


| hereby certifv that the foregoing pages hereto attached contain 


‘ | . . . 5 
a true al conhipiete Copy OF the petition filed in this othece in the 
(*iase thy gery stiate lon the rel day apt Feb vy. ISS6. 


Witne- mv sloenature une thie sen ot sald court hereto attixed the 
t above written. 
{ int | t? Stil t Cseorcian LS4->. | 
Z. DD. HARRISON, 
f l'}: Supreice Court of Georgia 


‘ 


7 [ NITED STATES OF AMERICA, 


The President of the United States to the honorable the justices of 
the supreme court of the State of ¢ reorgia, Greeting : 

Because in the record and proceedings, as also in the rendition of 
the pudame nt of a plea which Is in) the sald the supreme court of 
the State of Ci Orel, before you or some of you, being the highest 
eourt of law on equity of the said State In which a decis} mn could 
be had in the said suit between Colbert Jeffries, plaintiff in error, 
and Ch irl “ Li Dartlett, as executor of (reorge =. Bartlett, deceased, 
defendant tn error, Wherein was drawn in question the construction 
of a statute of the United States and a discharge of the execution 
origmmally issued in favor of the said decedent, and which was pro- 
ceeding in favor of the said defendant in error by levy Upon the 
land of the plaintiff in error, said discharge being claimed by reason 
of the discharge of the plaintiffin error in’ bankruptey under the 
bankrupe laws of the United States: and also the eXemption of the 


— 
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property levied on from levy and sale by reason of having been set 
apart to the plaintiff in error as an exemption under the bankrupt 
laws of the United States, and the decision was against the title, 
right, privilege, or exemption specially set up or claimed under said 
statute, a manifest error hath happened to the great damage of the 
said Colbert Jetfries, as by his complaint appears : 

We, being willing that error, if any hath been, should be duly 
corrected and full and speedy justice done to the parties aforesaid 
in this behalf, do command you, if judgment therein be given, that 
then, under your seal, distinctly and openly, vou send the ree- 

ord and proceedings aforesaid, with all things concerning 
Os the same, to the Supreme Court of the United States, together 
with this writ, so that you have the same at Washington, D. 
(., on the second Monday in October next, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause further 
to be done therein to correct that error what of right and according 
to the laws and custom of the United States should be done. 
Witness the Ilonorable Morrison R. 
Seal U.S. Cireuit Court, Waite, Chi-f Justice of the said Supreme 
N. D. (reorgia. Court of the United States, the first day 
of February, in the year of our Lord one 
thousand eight hundred and eighty-six 
A. E. BUCK, 
Clerk of the Circuit Court of the United States 
for this Northern District of (rearqua, 
Allowed by— 
JAMES JACKSON, 
a/ vet Justice of the Supre nee Court of (reordia 


Ou | Endorsed ;] Original writ of error. Filed in office Feb'y 
¥, 1886. Z. D. Harrison, elk 8. C. Ga 


CLERK'S OFFICE, SUPREME CouRT OF GEORGIA, 
| ATLANTA, GA., Sept. 4, 1586. 
| hereby certify that the foregoing pages hereto attached con- 
tains the original writ of error filed in this office Feb’y 3, 1886, in 
the CUuse therein stated. 
Witness my signature and seal of the said supreme court hereto 
attixed the dav & vear first above written. 
& n! Supreme _— of the State of Georgina IS455, ] 
Z. D. HARRISON, 


Clk Supreme Court of Ga 


40) CoLBERT Jerrries, Plaintiff in Error, | 
VR. 

Cuarries L. Bartierr, as Executor of George T. Bartlett, De- | 
ceased, Defendant in Error. 


The United States of America to Charles L. Bartlett, as executor of 
George T. Bartlett, deceased, Greeting : 
You are hereby cited and admonished to be and appear at a Su- 


ee 


it) Tije serond \| Ti iy ryt (oeLoOper if 4 nmiirstionil ri) . | Wii 3) | error 
; 


’ ; ® . , 
hied i ne cierk s office of the supreme court of Creorgia, wierein 
Colbert Jetiries is plaintiffin error and vou are defendant in error, 
= ‘ oat | : . se 6; ] ‘ larcct 
ce = | \ CAiliste ii i? . rere Tye? Wri \ 4 ae judcgatielh retice red ugalinst 


, i} " * . . > " } . . , > . . _* i 
the sald pialntlil in error. as 1n e sald writ of error mentioned, 
4 


" " " : . . ; 
j . ; ; " ‘ . " . " 
should not be corrected and whv speeds Istice shouid not be done 


' 4 , , 7 . } 
; ; , _ . i ' ahiot 7 ro > e 
\\ iLTi¢ss i’ lone Pare JHitlies Jail K=O), S2aGi LUSLICE Ot t it =] 


preme court of the State of G orgvia, this third dav ol eboruaryv, itl 
s e * 
the vear of our Lord one thousand eight hundred and eightv-srx. 
~ i ‘> ‘ Ta {, 4 po Sed. | 
* " . - 
7. D. HARRISON. 
{ - yf ‘’ ya's sé / ovurt at fyi) 
IAMES JACKSON. 
('/ ief .J iatiee ot Sup Pee f'n) yt 9 frearqia 
ti | Rndorse (] (‘olvert Jetfries. pl tf in error. vse. Charies i 
: ‘a _- 7, 3S 
Bartlett. deft in error. Cltation Filed in ottice Feb’y 3rd, 
1 


Psa y 4 1) flarrison. elk >. ©. Gea 


Due and legal service of within citation and of the writ of error 
ol. Which it is issued acknow leda d& anv & all other or further. 
service waived this 17th day of M 

(| 
As bere 


— } 


IARLES L. BARTLETT. 
tor of Geo. T. Bartlett. Deceased. 


(‘TL ERK S OFFICE, SUPREME COURT OF GEORGIA, 
AT! yy (r\ ; Nepe. th. ISS 
| hereby certify that this half sheet of paper contains the original 
¢ . 7 on wo oe , P ial 
eitation fiied in this office eb vo. ISS6. in the cause therein stated 
Witness mv signature and the seal of said supreme court hereto 
aftixed the dav «& vezr first above written. 
‘Relies uy bf irt ; Ga STAI ’ Oe rer isa Ps45 
Z. D. HARRISON. 
. { Th Sapre se f tpi f ot (rit. 
4” STATE OF GEORGIA. County of dasy 


Know all men by these presents that Colbert Jeffries, of said county 
and Sthte, as prine ipal, and Jame s Benton, also of said county and ’ 
State, as surely, are held and bound unto Charies La Dartlett, as eCi- 
ecutor of Geeorge T. Bartiett, deceased, in the penal sum of three , 
thousand (85,000) dollars, subject to the following condition: 

Whereas afl fa. in favor of (reorge Zz; Dartlett Was levied On a 
certain tract of land in said county as the property of said Colbert 
Jeffries, and said Jeffries interposed an affidavit of illegality to said 
levy, which came on to be heard in the superior court of said county. 
at its April term, 1855, and upon the hearing the presiding judge 
dismissed and struck said affidavit of illegality and rendered judg- 
ment in favor of the plaintil; and whereas the said George T. Bart- 
lett having died pending the case the said Charles L. Bartlett, as his 
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CHARLES L. BARTLETT, EXECUTOR, &€. 
exe cutor, was made a party thereto in his stead; and whereas the 
sald Jeffries excepted to said ruling and carried said case to the 
supreme court of the State of Georgia, and there the ruling of the 
said judge of the superior court was sustained and aftirmed, and said 
Colbert Jeffries is proceeding, as provided by law, to carry said case 
to the Supreme Court of the United States by writ of error for the 
purpose of reviewing and reversing the ruling of the said supreme 
court of Georgia : 

Now, the condition of this bond is that the said Colbert Jeffries 
shall prosecute his said writ of error to effect and if he fails to make 
lis plea good that he shall answer all damages and costs which 

may be awarded against him in favor of the said Charles 
Lo I.. Bartlett, as executor aforesaid 
In witness whereof the said principal and the said surety 
have hereunto set their hands and affixed their seals on this Feh’y 
2 day of February, A. D. 1886. 
COLBERT JEFFRIES. [sear.] 
JAMES BENTON. pee 
Attest: W. F. JORDAN, 
(SEAL. ] ('lerk Sup. Court, Juspe Ch., (ia. 


44 STATE-OF GEORGIA, County of Jasper: 


Personally appeared before me James Benton, the surety signing 
the above and foregoing bond, and on oath states that they are 
worth the sum of three thousand (#5,0U0) dollars over and above all 


liabilities and over and above the exemptions allowed by the law. 
JAMES BENTON. 


Sworn to and subscribed before me on this 2nd day of February, 
A. D. 1886. 
(SEAL. | W. F. JORDAN, 
Cle rl: Sup. Court, Jasper Co., Ga. 


The requirements of law having been complied with, the foregoing 
supersedeas bond approved and ordered to be filed. 
Feb. 3rd, 1886. 
JAMES JACKSON, 
Chief Justice of Supre nue Court of Georgia. 


45 CLERK’S OFFICE, SUPREME COURT OF GEORGIA, 
ATLANTA, GA., Sept. 4, 1886. 

[ hereby certify that the foregoing pages hereto attached contain 
a true & complete copy of the bond:filed in this office in the case 
therein stated on the 5rd day of Feb’y, 1856. 

Witness my signature and the seal of said court he eto affixed the 
day and vear above written. 

[Seal Supreme Court of the State of Georgia, 1845.) 

Z. D. HARRISON, 


('l’]: Supreme Court of (feorqin. 
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the adoption of the State constitution of Georgia 
fore set out. This defendant says that said de- 
‘as erroneous and in confliet with the letter and spirit of the 
IS67 and the amendments thereof in 1872-5, 
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as appears in the Revised Statutes of the United States, section 
Odo. 
1S (4.) Beeause the said supreme court of Georgia erred in 
deciding that “ Jeffers ~ and “ Jeffries” are idem sonans. 
>.) Beeause the said supreme court of Georgia erred in deciding 
that the allegations in the affidavit of illegality in respect to the 
Insutticiency of the advertisement would not warrant the sustaining 
of said attidavit of illegality. 
And petitioner prays that the judgment of the said supreme court 
of Georgia may be reversed. 
KEY & PRESTON, 
J. H. LUMPKIN, 


Aftorn 8 fo) Vaintitt mn error. 


1! | Endorsed :| No. —. Supreme Court of the United States. 

October term, ISS6. Colbert Jetfries, pltf in error, +. Chas. L. 
Bartlett, as executor, &c., deft in error. Writ of error from the 
supreme court of Ga. Original assignments of error. Filed in 
ottice Feb’y 3, 1886. Z. D. Harrison, clk S.C. Ga. Key & Preston, 
J. H. Lumpkin, att’ys for pl'tf in error. 


CLERK’s OFFICE, SUPREME CoURT OF GEORGIA, 
ATLANTA, GA., Sept. 4, 1586 
| hereby certifv that the foregoing pages hereto attached contain 
the true, original assignments of error filed in this office Feb’y 3, 
ISS6,in the case therein stated. 
Witness my signature and the seal of said supreme court hereto 
affixed the day and year above written. 
uurt of the State of Georgia, 1845. ] 
Z. D. HARRISON, 


(TES. C. Ga. 


‘ 
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Endorsed on cover: Georgia supreme court. No. 70. Colbert 
Jettries, plaintiff in error, rs. Charles L. Bartlett, executor of George 
zr Bartlett, deceased. Filed Septem ber 10, 1S86 
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COLBERT JEFFRIES 
V2. 


Ihoetet Arvo from the 


CHARLES L SARTLET!. = 


< : ‘ | = 
Executor of Geo. -. Bart 


lett. deceased 


BRIEF FOR PLA] 


CoLBert JEFFRIES © In the Supreme Court of 


Vs the United States. 
CHakLes L.. BARTLETY, Writ of error from the Su- 
kxecutor of Geo. | sart- preme Court of Geor- 
lett, deceased. ola, 


BRIEF FOR PLAINTIFF IN ERROR. 

()n November 4th, 1861, an execution issued from the 
Superior Court of Jasper county, Georgia, based on a 
judgement rendered on the 28th day of October, 1861, in 
favor of Geo. T. Bartlett AG AlyYst Colbert Jettries, Me 
Wyatt and John W. Wyatt, for the sum of $1,000 prin- 
cipal, d5G. 30 interest, and costs An entry ot levy on 
six hundred acres of land, more or less, was made by the 
sheriff in 1873, which was arrested from proceeding fur 
ther by an affidavit of illegality. On December 24th, 
1878, the Sheriff of Jasper county again entered a levy in 
the following terms ‘] have this day levied the within 
fi. fa. upon eight hundred and fifty acres of land, more or 
less, in said county, as the property of Colbert Jeffries, 
seven hundred and fifty acres in the possession of Colbert 
Jeffries, and one hundred acres in possession of A. L. 


** 


Sluder, adjoining lands, Pleasant Banks, Mrs. William 
Kelly, Frank Malone, Jr., Samuel = wn, oA 
Kelly, and others, and have given said Colbert Jeffries and 


A. L.. Sluder, who is now in possession, written notice of 


hs 


this levy. December 24th, 1878. (Signed) Thomas R. 
Penn, Deputy Sheriff.” 
The one hundred acres was claimed by Sluder and the 
claim returned for tria! 
The remaining 750 acres being subseqnently advertised 


for sale, Jeftries interposed an athdavit of illegality. (This 


is a proceeding under the Georgia law to arrest a levy and 
sale where a ft. fa. is proceeding illegally for any reason: 
‘When an exccution against the property of any per 

11 ° 4 7 1 ‘7 | ] 1] ° 

SOT) shall Issue THievaily, O1 nail De proceeamne illegally, 
and such execution shall be levied on property, such per 
son may make oath in writing, and shall state the cause of 
such legality, © ct This is then returned for trial. If 


the property is personalty, the defendant may give a forth 


coming bond, and retain possession, or not, at Ms Option 

‘ ; ‘ ’ ; . ‘ 
reaity, this is unnecessary Code of Greorgia of 1882, &s8 
3004, 3000, 3072; 53 Ga. NKep , 43, 508 


Phe grounds of illegality were as follows 

(1) ‘‘ that 750 acres of his land and 50 other acres not 
described in the advertisement, have been advertised to be 
sold on the first Tuesday in May, inst., under and by vir 
tue ofa x. fa., the same being the above stated 7. fa. pur 
porting to have issued from the Superior Court of said 
county, in favor of Geo. [. Bartlett against one Colbert 
Jelfries Deponent says that there is a f#. fa. against him 
in favor of the said Geo. |. Bartlett, but that his said land 
cannot be legally solid under the said advertisement of his 
land, under and by virtue of any 7. fa., the above stated 
one inclusive (included), against Colbert Jetters ; that his 
name is not Jette rs but Jetiric “Se 

(2) ** Because that, if the levy was made properly on the 
said land, and the advertisement was intended to be based 


upon the levy of the 7. fa. of Geo T. Bartlett against 


deponent, Hnhis satd land Cannot be lawfully sold under said 
. . ; ‘ ‘ ’ - 
ji. f@. NOW, Decause Ne says thal since the date of the levy 


this deponent, over and against the objections of creditors, 


Page | giyrses a 

has been torever qdiscnarged trom aii Gebdts and cCialms, 
ee i 

which bv the bankruptev laws of the United States are 


made provable in bankruptcy, and which existed on the 


24th day of May, 1873, which said discharge ts hereto 
annexed and pleaded as a valid deferice dl’ unst said fi. Ja., 


and is hereby expressly made a part of this, his affidavit of 


| 


legality. That said plaintiff’s said 7. fa. is a debt that 
was provable in bankruptey, and that the aforesaid dis 
charge in the court of bankruptey for the Northern Dis 
trict of Georgia wholly and entirely divested the lien of 
the plaintiff’s judgement. That said judgment has ‘now no 
lien which can be enforced by the sale of his said land. 

‘*Deponent further avers that his assignee in bankruptcy, 
Augustus L. Studer, has ascertained, set apart and con 
veyed to this deponent his said land as a homestead 
allowed him by the said bankrupt act, and that the same 
is, as such, since his said discharge, exempt from levy and 
sale under the plaintiff's said #. fa.”’ 


(It is then stated that affidavits of illegality had previ 


- 
- 


ously been filed, and an inju ion obtained, but neither of 
them included or were based upon the grounds of illegality 
now set up because such ounds did not then exist. ) 

(3) Because the advertisement under the levy does not 
sufficiently describe the land levied on, in this, to-wit: ‘* It 
woes on to state that ‘Soo acres of land, more or less, in 
Jasper county—750 acres in the possession of deponent,’ 
which last ts described, but no boundaries are attempted 
to be given to the other fifty acres, nor is it located as 
adjoining the other land, nor does it state in what part of 
said county tt is situated, so as to put purchasers on notice 
of what they would be purchasing at the sale 

(Attached to the affidavit of illegality was a certified 
copy of the discharge in bankruptey of Jeffries, dated 
\pril ig, 1884, the adjudication having been made on 
\I iy 24, 1573 

Geo. T. Bartlett, the plaintiff in yf. /a., having died, 
his executor, Chas. |. Bartlett, was made a party in his 
stead 

(On motion of plaintift in / fa, im the nature of an 
oral demurrer, the presiding judge dismissed the affidavit 
of illegalitv, holding that the grounds set out therein were 


not sufficient to prevent the execution from proceeding to 
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(;eorcia erred in holding and ruling that here an execu 

t10o0n Was 1 icd in TSO, bein prior to the passage of the 


in) [OU s. The Drior to 


adopted in PSOs wit reby the Wnount of 


5 } , 
VIGOOLESELS allowed by tne State law (as sect o1 


the State of CGreorwia, $2040, and sections 


lowing mereased, theretore the aay 


ruptey of the defendant and hi 
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Hyatt operat tor ¢ hudement 


msued thereon hyctial 


' : : 
bow thre partie, but tl 


a valid. xecution which. cor 


against the defenaant s property, 


tion and discharge im bankruptey | 


‘ 


this ruling and 


— 


decision ana Saves that 


. 


the provisions of the Bankrupt Act pass« 


as they appear in the 


Mates, RRSTI7, S816, 5389 
‘ ’ ly ’ ' 1% * 
3) Because th Supreme Court of Cre 
decided that the adjudication im bani 
leffries 1 ¢] tin ae ee 
etiries, and the settins too TIM DV 
bankruptey of the land in 


did not operate to tree said land or ene nip 


vat the 


, ; 
Revised Statutes 


COoOnTrOVeETSV as 


tion of ¢ recorela, 
exemption pre 
it in the Code of 
immediately fol 


bank 


ition in 


strtpse quent clisc haree, did 


and execution 


SAine Was 
id be enforced 
f said adjudica 
Sieons error on 
was contrary to 
df by Coneress, 


cot the lL nited 


ruptcy ot said 
pre : 


IS assignee in 


an exemption, 
; 


t the same from 


levy and sale under the execution held by the plaintiff; 


but that, in spite of such setting apart of said land as an 
exemption in bankruptcy, and said adjudication and dis 
charge of said Jeffries, said land was nevertheless subject to 
levy and sale under the execution, because the execution 
was tssued in 1861, prior to the passage of the bankrupt 
law of the United States, enacted in 1867, and the adop 
tion of the State Constitution of Georgia in 1868. This 
decision is assigned as error because it ts in conflict with 
the letter and spirit of the bankrupt act of 1867 and the 
amendments thereof in 1872-3, as appears in the Revised 
Statutes of the United States, $5045. 

(4) Because the Supreme Court of Georgia erred in 
holding and deciding that Jeffers and Jeffries are tdem 
SOnHANS. 

(5) Because the Supreme Court of Georgia erred in 
holding and deciding that th allegations in the affidavit of 
illegalitv in respect to the insufficiency of the advertise 


ment would not warrant the sustaining of said affidavit. 


1. “A discharge in bankruptcy duly granted shall, sub- 
ject to the limitations imposed by the two preceding sec 
tions, release the bankrupt from ad/ debts, claims, Habilittes 
and demands which were or might have been proved 
against his estate in bankruptev.”—U. S. R.3., 5119: 41 
Ga., 180; 23 Wallace, 113: 20 Wallace, 251, 254. 

The ‘limitations imposed by the two preceding sec 
tions’ do not include the debt claim or demand here 
sought to be enforced. , 

In Brady, gdn., vs. Brady, 71 Ga., 71 (2, (c) 78, the 
Supreme Court of Georgia strongly doubted its previous 
rulings and reasoned to the contrary; and in Shipp vs. 
Smith they again doubted them, and only held the same 
on the doctrine of stare decisis 

Debts due the Sovereign—the Government—are the 


only debts not express/y named in the bankrupt act, that 


But whether or not th discharge atfected the juay 
ment, the exemption tapart to the bankrupt did tree the 
land from such @gm@ hiabilitv to levy and sale Phe Act of 
Congress of IS73 expr ssly declares in tavor ol the exemp 


tion as against sucha judgment 


deal } <9 , elias : esener 
Lhe CPUC OM Wali l) it has nhneld that exemptions 


set apart under State laws were wubiect te »debts contracted 
i 


. ‘ ‘ , , . 

prior to the passa x the law, ts (Rat Nees are prohib 
. , ‘ rm 

ite (| from passine® law yp aIrime Civ oblic ation of con 


tracts. (Constitution of the U. s., Article 1, Section 10, 
Sub-section 1.) 

But this cannot and does not limit thre DOWCT « if ¢ 4a 
gress to provide for exemptions in bankruptcy, a subject 
specified in the same instru 
the National legislatut Con@®e of the U. S., Article 
1, Section 8, Sub-section 4 n ve Kean et al., 8 Nat 
Bank Ree., 367 

In 65 Ga, 6 7, ane CORE 6S ‘Rees OMIZING, dis we 
do, the superior power of Congress over the subject of 
bankruptey and exemption, we are not prepared to say that 
an exemption, though unconstitutional when allowed by 
State authority, may not become constitutional when 
allowed by an Act of Congress, the latter being invested 


this subi ct which 1S 


— 

a 
— 
— 
a 
— 
— 

f 


with the Powel lo 


denied to the forme 


kven of the foregoing argument be erroneous, still there 
were in i873, and still are in Georgia, two laws for the 
exemption of property, under either of which exemption 


from ievy may be claimed (One of them antedates the 


judgment involved in this case, and is based on Acts of the 
Legislature enacted in 1822, 1841, 1843, 1834 and 1845. 
(Cobb's Digest, pp. 385, 380. 390, 391, 388.) This law 
provides, as codined, that ‘‘the following property of e ery 
debtor, who is the head of a family, shall be exempt from 
levy and sale by virtue of any process whatever, under the 
laws of this State, nor shall any valid lien be created 
thereon, except in the manner hereinafter pomted out, but 
shall remain for the use and benefit of the family of the 
debtor : 


‘1. kifty acres of land, and tive additional acres for 
each of his or her children under the age ot sixteen 
vears, ct 

Compiled in Code of Ga.. S 2040 

Phe other exemption is what is termed in Georgia ‘the 
constitutional homestead.” By the Constitution of 1868, 


realty to the value of 82,000 and personalty to the value of 


$1,000 could — be exempted Code of Ga. of 1573, 
885135, 2002 ef Seg. (Subsequently, in IS77, this amount 


was changed to 31,600 

Now the Bankrupt Act exempted whatever the State 
laws exempted. A State law of Georgia, ertsting before 
thts judgment was rendered, and still in force, exempted at 
least a part of the land, and it was error to dismiss this 
cround of illegality entirely, and order the execution to 
proceed against the whol land lhe cases relied on by 
defendant in error, or cited by the Supreme Court of 
Georgia in their decision, certainly could go no further 


than to hold 


subject the increased amount of exemption 
provided for by the Constétution of 1868, but not the 
amount exempt by the statute before the judgment was 
rendere dl. 

5. ‘‘lJeffers’ is not the same as ‘‘Jeffries,’’ and an adver. 


tisement of the property of ‘‘Jeffers,” is illegal. 


‘rtisement of sale of filty acres ot 
] 
cription, 1s certall FOO 


ty JACASOR, 


or plait tiff in error. 
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LS. & MICH. sovTH'’N R’Y CO. VS. SCOFIELD SHURMER & TEAGLE. 1 


a A. 
Record. 
In the Supreme Court of Ohio. 


SCOFLELD, SHURMER AND Teague, Plaintitfs. 
ts. 
Tue Lake Snore & MicnIcgAN SovurnerRn Raitway Co... 
Defendant. 
Reserved from the district court of Cuyahoga county. 
J. KE. Ingersoll and Henderson, Kline & Tolles, attorneys for 

plaintiffs, 

] Petition bguitabl: Pp hie f 


fn the Supreme Court of Ohio. 


SCOFIELD, SHURMER AND Tracie, Plaintiffs, 
is. 
The Lake Snore & Miciiean Sournern Rattway Co... 
Petendant. 


‘ Lh the court of colmmotn pleas, 


Piaintifls sav they are and during all the times hereimafter men- 
tioned have been associated together is a copartnership under the 
name of Seotield, Shurmer and Teagle, organized for and carrying 


on business within said State; that defendant is and during 
2 all such times has been a corporation duly organized under 


the laws of the States of New York, l nusvivania, iio, Michi- 
gan, Indiana, and Hlinois and a common carrier of freight and pas- 
sengers upon the line of railway operated by it, extending from 
Butlalo, in the State of New York, through Cleveland [in Ohio], in 
said county and State, to Chicago, in the State of [hnots, and upon 
its “UV ral braneh lines reaching Dahey of the principal cities in) 
Ohio, Hlinois, Indiana, and Michigan, and has been and is engaged 
in the business of transporting over its said main and branch lines 
for hire merchandise and general freight, such as is usually carried 
by railroad companies, including refined petroleum, naphtha, and 
all the products of crude petroleum. 

That planntitts at all such times had and now have, at Cleveland 
aforesaid, through which said line of railway passes, a certain oi] 
refinery and the Hecessary appliances connected therewith for the 
refining of crude petroleum, and have bene I} and are large] ehoaged 
in such business of refining crude petroleum and manufacturing 
refined petroleum, naphtha, and the other products of crude petro- 
leum, and selling said products in the usual markets for such com- 
modities throughout said States, including the cities and towns 
reached by said road and its branches, and those in said States and 
other States west and south reached by lines connecting with de- 
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heretofore published such schedul prices for points bevonad its said 
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linve carved Goran lies cana TE pony oth r lines of rabiwav Cobhheclhige With 
defendants said Tine at said pornt reached by it, which said schedul 
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perder “are KEOW)D) as through rates oF tauritts, ‘and lias cibied does Com. 


piaintils to pave at for such carriage the 


: . 
, mices Th srilad web ye ‘illie 


pe | io 
set forth, and prointilis lone liave pac and d 
notwithstanding =rid facts hereby hore stated ana thisat plain- 
tills are entitled of right to have fron: defendant as commen 


) PRIN the same: thirst. 


earrier equal facilities of stilprnent anil delivery atid equal 
rites of freieht for the shipment ot their products with all 


Vs. SCOFIELD, SHURMER & TEAGLE. » 


) 


other persons and com pales eChoeuged In the manufacture, 
sale, or shipment of the same products to like points 


o Without partialitv. or preference exercised by defendants 
against them, and in faver of any other shipper or shippers 
competing against them, said defendant designing to injure plain- 


tiffs in their said business, and to advance the interests of their 
prinmelpral Competitor ul C‘levelane, to wit, the Standard (>; | ('om- 
peaiav, a corporation having large refineries at Cleveland aforesaid, 
has ever si rice 1) een ber, ISath. tixe d ania does now fix such schied- 
ile rates charged to and paid by plamntils for the transportation of 
their said produets from Cleveland, and their delivery to said points 
pot Its line and branches largely in excess of the rates fixed upon 
tor, charged to, and paid by said The Standard Oil Company forthe 
transportation from Cleveland ana the delivery oft ‘the siuilne pro- 


ducts tor thi sillhie Ports : thasat defi ndant hes during “ll such Limie 
erecd, arranged, and combined with said connecting roads at the 
molnts aforesaid, so that said through rates or tariffs charged to and 
peated by piantiths for the carriage of ther iil products over said 
ine and their delivery to points bevond defendant's said line and 
branele - ania rei lead by stile connecting roweds ure Very lar ly i) 
excess of tices chara 7 anid perkicd for the CUPriage ot sill products 
of said Standard Oil Company over said line, and their delivery. to 
thie Sauna Hollits, and the Proportion of said through rates charged 
lefendant to said Standard Oil Company ander such arrange- 


wv the carriage of said products over its line is much less than 


i 
thie peries charged to suid praia Ly pri rintitls for the Carrhae of 
a thied products consigned to points upon such connecting lines 


over the samee portion of defendants said line, and now de- 
diiitit reitlses to (pdote or give plarntifls the through rates given 
standard Oil Company, and threatens to refuse in the future to 
them such rates, although it continues to give such through 
-tosaid Standard Oil Company. And plamtitls allege that de- 
ho discrimination against them by paving or re- 


— 


1 
; , " * . 
. be act I bidet Wi 


Punic psatd Phe Statdard Oil Company certain rebates upon all 
said products shipped by it: that aefendant collects apparently full 


; 


lit 


tariil rates tpn all ssid products shipped yy it ane afterward, lhl ic 
covdanee With some secret trathe arrangement with said Standard 
Cor, © oon pany, rm funds to it some portion of the freight =) collected, 
the exact amount of which is to piaintits unknown, but which thev 


allege is at least from 30 to 75 per cent. of the entire freight so col- 


‘ted upon all said products shipped by it to points upon said road 

aiid branches. And thev sav that the sums thus refunded Upon 
" F , ’ ’ ‘ ‘ ’ ? . .* ’ ? 

products shipped by it to points bevond sald line and branches 


a 
-—— 


bv reason of said combinations 1s proportionately rateh larger, ~O) 
tliat this diflerence between the rates charged platutitls and siti 
Standard Onb ¢ OTM AY lor carriage over defendant's line tor Por 
ducts consigned to points bevond its said line is much larger than 
to points Upon the same, 

And plait t}~ Say thev have olten cde rateded ot defendant thie 
siithe rates charged suid The Standaned On] Compaly bor Urattisport- 


bie from (‘], veland ane delivery of its products to the “iithe |? tits 


4 THE LAKE SHORE & MICHIGAN SOUTHERN RAILWAY CoO, 


upon its said line and branches, and have often demanded 
7 the same rates UW prol its line for said transportation over it of 

such products consigned ta pollts beyond “und Upon conhect- 
ing lines, but that defendant, still further designing to injure and 
destroy their said business and to so favor said Standard Oil Com- 
praney thicat plaietilis Cahnotl COMIpete With it im said markets, wholly 
refuse to give them such rates and to continue to charge plaintiffs 
such rates In CXcess of those charged sitll Standard ();| Company, 
and to refuse to give plaintiffs the same through rates given the 
Standard O17] Company for sca products CONSIgI d over tts said line 
to points bevond, and to charge plamtiHfs for such consignments 
rates Tn excess of those charged said Standard Oil Company, 

Ane plaitills “ay thasat defendant by =O) discriminating cainst 
them and in favor of said Standard Oil Company are iifiicting and 
Will inflict upon them great and irreparable myury and damages, 
Which cannot be estimated im Honey, ane Which can OnLy be re- 
dressed by a iuttiplicity of suits, by rendering it Impossible to com- 
pete With said Standard Onl Conmipany In said Western markets anid 
to place their goods there et the same costs, and thereby mining and 
destroy hie their said business, 

Whi PeuUpwonl thie pilaintiths bray lor a Loh porary lnypunction re- 
straming the said defendant, its officers, servants, or agents, from 
making or collecting upon shipments of ther said commodities by 
these planntifls to be made over the dete tiedant’s line of road or its 
branches, or to points Upon the same, or either rates and amounts 

of frerght in excess of the rates and amounts then by it made 
‘ nid Chihores d Weadhist any other shi ipopo rol like commodities, 

or upon any shipments of like commodities, or from dis- 
eriminating agains! the plamtiffs or in favor of the said Standard 
Oil Company ovcauy other shipper in the amount of freight to be by it 
eventually collected or retained on such shipments by the plamititts, 
or from the making or collecting, either alone or in connection with 
any other connecting Tine or lines of railroad, upon shipments of 
such commodities by these plaintitis to points on such connecting 


Lina ©“ putes or amounts of treretit charee or tarith in excess of the rates 


— 


, ] } ‘ - ' 
or amounts then chareved and collected Upon bike shipments made 


by said Standard Oil Company or any other shipper of lke com- 
modities: that upon final hearing such injunction be made perpetual, 
and for such other and further relief as equity piayv require, 
HENDERSON & KLEIN anxp 
J. bk. INGERSOLL, 


Plaintitis Attorneys. 
STATE (>] COrtta. Cnnahodgea C vprrpala, 
W. ©. Seotield, pron berg sworn, savs that the statemetits of the 
| , 


foregoing petition are true, and that he is one of the plaintills above 
paved, 


WoC. SCOFLELD. 


Vs. SCOFIELD, SHURMER & TEAGLE, ” 


Sworn to and subseribed by W. C. Scofield before me and in my 
presence this Oth day: of November, 1555. 
[SEAL | S. H. TOLLES, 
Notary Public. 
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‘) THE STATE OF OLTO. | 
Cuyahoga County, — | 


ASN 


Ir the (‘Court of Common Pleas. 


SCOFLELD. Suurwurn AND Treacre. Plaintils. 


The LAKE Store AND Miemrcan Sournern Rattway Co... 
Defendant. 


Answer. 


The defendant, tor answer to the petition of the plamtills, denies 


each and eve ry all vation and statement therein conmtarn l, excep 
such as are heretnatter speettically admitted. 

ltacdmits that the plaintifs are partners, carrving on business in 
the State of Oho, under the name of Seoth ld. Shurmur anal ‘Teagle. 
It admits that it is a corporation deriving its rights and powers from 
the States of New York, Pennsvivania, Ghio, Indiana, Tlinois, and 
Michigan. by Virtue of consolidations with other corporations orerati- 
ived under the laws of each of said States, for the purpose of 


‘ [ 
Duathalo. in 
’ 

i 


LllGbis, and 


Ine passengers and frerght, as common carriers, between 
the State of New York, and Chicago, in the State of I 
that. as such corporation, so organized aiid authorized, it Is a com- 
Phieetl curr r ani ( neacged 1) thirst betas dai “= Over JES Paib bine ' a ~1u- 
nated as above. and also’ on sundry branches connected with its 
eald taain line, and extending into other portions of some of said 
states, 
lt) It admits that its line of railroad passes through the city 


iit Cleve levied, ania thosat pisintitls wre cheave il an the rhinhiutaet- 


LL Te and retina of crude petroleum bite refined oll ana other 
products, iil sald leve lend. ane al iling <ueh products W lie biervVe rand 
Wherever they can find a market for the same,and including many 
of the stations and towns through which the railroad and branches 
of defendant pAISSES, 

lt hes he knowledge to Whreat extent. aif at atl, the plaintiffs’ ie 
ness and markets extend bevond the termini of its road, and there- 
fore dentes the allegations of thir pre tition im that respect 

It admits that it generally has sutficiont equipment and means to 
Carry all the freight offered for transportation, and s IVs that some- 
times dur 
lated frelg 


”_- 


‘7 
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th} the winter season it is unable, by reason ob accumu. 
; hts and blockades, to Carry all that is offered for short 
periods, bat prelie rally lisis abiple Pieuatlis 
It denies that the ability Ol iD iintills to retain and condnet their 
business depends upon whether they obtain from defendant the 
~ame facilities and at the same cost as are accorded and charged to 
other competing dealers 
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VS. SCOFTELD, SHURMER & TEAGLE. 


lo be transported from the producing regions, and when prepared 
for market has to be reshipped to the East and West to consumers : 
that for Rastern markets it was supposed that it would be cheaper to 
manufacture in the producing regions, and for Western markets it 

would be quite as cheap, if not cheaper, to so manufacture In 
13} the producing regions and shipdirect toconsuming ports west, 

because thereby a larg Saving in) haneling Wiis accomplished 
without additional transportation; that it was very desirable that 
said industry should be retained and continned in the citv of Cleve- 
land: that to have said business so remain in Cleveland has added 
very lara ly to the Prosperity anid erowth of the CIV that to ob- 
tain the carriage of said products for the Western tharkets was 
V por the advantage and protit al thiis Le fenvelaart it) Its bytst- 
ness: that the business of this defendant comes In competition with 
the transportation of goods by water on Lake Erie from the port of 
ir Vi | iPied, anid thi nee by thie lake - nbc rivers to all thie COPLEL TENE redial 
conters to which its line of road extends and which are reached by 
other lines of railroad over which woods are forwarded to their des- 
tination. from the terminiof defendants road: that vessels upon the 
lakes, during the season of navigation, generally carried freight at 


+} 


} , , 
OWer Prices tiah could be arareadea ti 


silroad companies: that asa 
COT lerce haree quantities of ireteiit was during thie “TLDRD Trae r «li- 
vor d from the railroads to the lake- that sara Standared ())] ( om- 
pany has, sinee IS75. manutactured and shipped more than nimety 
per cont. of all oil products made at and carried away from Cleve- 

to tnarket else Whi re: tliat bhi thir Veal IS7% ~iiid Standard ();] 


| } } 
C coperpecan pple lorele bticaunil to rN or arrange us ton tarill of rates 


for its products, and presented to it the contingencies atoresaid of 
relining elsewhere and of water transportation by whieh at 

1 | could and would transter its produets to various lake ports 
ind there store the same for distribution to surrounding 

Misirke lwhich storing places and markets are substantially the 
nie places and markets referred to in the plamtils petition, and 
offered to give defendant for transportation all its western-bound of 


praodduets, stlipimer ahd Wiltitel tint tee Obtalh this trainee wotld 
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Pmichts TAVe COnNstaHtiv Picreadsed ecrveh Vvear sillce ar ut tide ana Phaow 


amount te about seven hundred and fifty thousand barrels per vear; 
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nercmentl Was not xelusive, but Wis and ls Op hn to all 
nro ducts niet I’ like 


} ; 4 
Pee t=c5] —~ =1} PepeiiieG il PRE CEUATtit ()] =sriel I 


; a, 
1.) Copy Pstahces al | rmnlied Ont tt) oll products : that shortly 
” . : . “a 
before Ju Mth, IST6. the plaintitls constructed ther retinery 
; 
in . "4, 1 Of a] Moot sale Jul Oth ISTH. entered Into a 
joint arrangement with said Standard Oil Company by whieh, as 
th- (epenaaiil : Informed and believes, tha ¥ sored with said 
Standard Oil Compa that their produets should be hipped “under 
Lfiee «] tld] bal Companv ana tlisat th vy should have the benetit 
Qi sila ! | rran@wement so mace a LSaa 
\ ‘| thy ttits ~ jl Ss bite ried ane | ieves, and so charges 
thre five >be. that from July 2oth. IST76.to about Januarv Ist. 1]SS0., 
l i yu (1 mreoddtdets maniinctu eal one tills, ane 
Ly : tof said Standard Oil Company therein, was 
trsihist (| te lel S Snald agreement and that 
}) ree :s <naid period the full benefit thereof, if any, 
\\ } (ole Phaak akbooubl the tithe last aforesaid. is defe ndant ls 
| ried | 2. (ls ceased operating in connection with 
1} ‘ Be.  cptiaton | IVE? beret econdueting business (>t) 
(| owh account: that it las been only since said January Ist, 
ISSO it pelanntitts bast won seeking to obtain the benefit. 1f any. 
Ql sila ¢ i i vt \ thy less { biti mie -fenth of Lie Class ot 
rreig@tit Wi ch [Standard Ont ¢ ripanv is oO need to furnish lo 
adel mit under s Pavrecmcnt > tial, Without Intending or design- 
per to in ttre plarmtitls, at dia niv kept its contract so made in 
hws | = er = ee el ee : lis well] 
PRT rayviiicls Coot) iti bbb OL WHilclhi Was alia Is Wel 
. \ reicagnatiel 
14) it = wikt. yahd wiiling to give to the 
| itil an ( thisportation over Its 
i 
) 1 tk il products at the like redueed 
Mii hit free] rt — siiled mitra tnade under 
Cs Ite vreater protit and add to Its 
bye i i Wits bot bite di rioexcittde anv one Iron like priv 
r t's | | { i =| - 
lt ttre ey on bigan’ ta is Which it has hereto- 
hore cari on per}at hor] ntiths, when offered, ar reasonable, and 
as Low ~ this defendaa@t or anv ironed ¢ Tap aAnVv car afford to carry 
seth po pti raaVvine reel tert nited amount manufactured 
by polaimtitis | transportation to the markets and points desiy- 


Phis defendant further saves that tor at least three-fourths of the 
time. tf not tor the whole of they Md mentioned in the petition, 
thre lition of the plarmtitls and of said Standard Onl Company 
byevy bheet Poetry Place sSeatpye that one-lalt or more of the ol carried for 
sud Standard Oil Company by this defendant has been carried in 
ne rates eiven to 
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Seybed CaOMIINV Were RP eAa TEN Fear rhehtlilae lis chars ali trunks over the 
’ } } 4% ’ : } ; . ° . 
beet «ehofenaan Proud, abd Th howlse Cote im competition with 
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1 il est = | rie] iad ( i] Conipans has ul Tol do, Chicago, Detroit, 
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s private tanks Into which the bulk oil is at once 


rand Rapa 
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emptied by thie accents of sic COMPANY, without tre uble or 
ly cost to defendant, and without danger from: fire, as thev are at 
once delivered on grounds of said company and at its risk ; 


; 
? . a 43 . ’ | ‘ ary ’ . : . : 
that precatnityl ~ have no sueh facilities at anv of said commercial 


ters: that cars and tanks. it furnished bv them. would have to 


’ 1 } ? 
stan Upon Its tracks UNTIL Grawh of tito barrels, to its great annoy- 
’ 7 : j ° . . wo 2 ] + ' ; 
anee: and if plarmtitis naw heave tanks and cars to be carried in the 
same wav defendant could thot take charge of thi ld as cheaply its 


sre i) 


those of the Standard On} (omy anv for want of the same tacilities 


] } } ? a i ' ’ , . 
for Uriodkdihne abla AhcepPing outotl the wav of thre oOtirer OUSlIess of 
i 
. ; ' ’ } 
defendant by reason of danger bv | 
Defendant further savs that a large portion of the oil shipped 


under Its said contract over its road ts « Hsigned to points or places 
the limits of its road: that, as to all sueh shipments, it has 
no control over thi “atne to TN the price o Carrving, excep by con- 
ho distributing lineoand could not have given. nor can 

through rates over suel es without the consent of 

ih other roads or companies. and that it is not In anv manner re- 


aot . 4 ‘ fritis { 
as =i tole Poor Thiel herd ae tiie Perel “es, DOr can if change the 
present tari rates with cons 
dots baadit Saves, Turtiver, that it is i\ sea tt Liaed the rivhtto make 
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rehit it click thake Wi . i Struathdarad Onl Company ; that 


' ' ’ 
Mois still in force, resting upon t brtit Pobiieatiotis of the purties, 
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cilied Pid id) @'o] (sit) lt il lit su pit’l le ' bhiidigy tha “ib tiie rraiorlat lay 


thee foulbmdation for daniaees for breach of contract In favor of 
i Scbed Strbiddara Ohi GC omppanv,. ated that the same. for that renson, 
LT not te tee cloeiaured Tiegal, ated Uinat the revief by hiypuurie 
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Lien praved bey Price Pe I 
LAKE SHORK AND MICHIGAN 

SOUTHERN RAILWAY CO. 

by ASHLEY POND 
O. G. GETZEN-DANNER., 

Its Attorneys 
THe STATE OF Onto, | 
Cuyahoga County. | 


Ph 


Crore I | Vatllant, being linrst Ltt “WOT, Saves threat he Is the 
reperal ire rhit nueeht of this Lake Shi re ined Nlichigan Southern 
Railway Company, a corporation, detendant in the above-entitled 
action, ; rie ar il thie acts stited ana ute Citllolis Coptarte Ibi the 
foregoing answer are true, as he verily believes 
GhORGE H. VAILLANT. 
Sworn to before me and = sul 
Crooree II. Vieuthlant this 12th day of Nove mii r. \ 1). ISS3 

PseAL. | | lL. ROOD LOOMIS, 
3 Notary Publie 


seribed in my presence by the said 


2—1290) 


ae THE LAKE SHORE & MICHIGAN SOUTHERN RAILWAY CO. 
1 Reply. 
Cuvahoga County (‘ourt of Common Pleas. 


SCOrRTELD. SHURMER AND Tracie. Plamtifls, 


Tae Lake Spore & MircemiGan Sourmernn Rareway Co., Defendant. 


Now comes the plaintiffs and, replving to the answer of detend- 
tilits hie rein, deny thiat =aid defendant head ul any time ehitere dl lite 
anoarrangement or agreement with the Standard Oil Company by 
which sited COMPANY obligated itself Lo Tah to the der nda ull Its 
said products designed for markets west and northwest of Cleveland, 
cunnal they deny that defendant agreed, In consideration thereol, to 
loo carry “11d products of said COTM AUDI Thi \ ct Hh that said Stana- 
sre (>) | Company Were, by sind merece Ht or arranged ht oor Ly 
any arrangement or agreement, obliged to slip cach Vvear a quan- 
tity equal to the amount shipped the vear previous, and they 
especially deny that the furnishing of any Quantity obligated the 
defendant to carry the same at the decreased rates as set forth in 
said answer. They deny that while following their refining, 1) 

conjunction with the Standard Oil Company, from July, 
20) IS76, to July, LSS, they received for said ‘oO riod the full 

benefit of the tari? rates allowed by the said defendant to the 
Standard Oil Company.  Plamtitfs deny that said defendant is now 
and since January Ist, ISs80, has been carrving the oil of the said 
Standard Oil Company by virtue of any contract made in TS7o, or 
atanvo other time. They deny that detendants have been ready 
and willing to give plaintiffs for transportation the same rates of 
frereht Uiprom its shipments as it has and now gives to the Standard 
Qi] Company. Phey deny that the regular tarifl rates at which the 
defendant las heretofore carried oil for plaintitls and now offers to 
Carry: same for them are as reasonable amd as low as the said de- 
fendant can afford to carry said products. The plaintiffs sav that 
it is not true that for at least three-fourths of the time, or for ans 
portion of the time mentioned in the petition, the rates to plamtills 
and said Standard On] Company have been the same: and they 
aver that the conditions of shipment have bee lh anid ibe the “athe. 
except the single difference in the amountof refined petroleum: and 
its products tendered for shipment. Plaintiffs aver that they have 
tanks and ears of precisely the same construction, and devoted to 
the same use as those of the Standard Oil Company, and they 
have fre quently demanded and been retused the same rates of trans- 
portation as is given by said defendant to the said Standard Oi] 
Company, and plaintiffs aver that in all their application to said de- 
fendant If lies been for Cul load lots ana for quantities of trom 

one to ten car loads. And the platatitls aver that thev 
= have been ready at all times to Inake ssid shipments solely 

at therr own risk: all of which facts have been well known to 
the defendants. But the said defendants have steadily refused to give 
them the same rates, and Upon one pretext or another still so refuse. 


VS. SCOFIELD, SHURMER & TEAGLE.’ 1] 


Plaimtitls sav it is true that a large portion of the oil shipped from 
the eitv of Cleveland is consigned to points bevend the terminus of 
said defendant's road. But that said defendant has always and still 
does pratolish through taritl rates to points reached by roads connect- 
Ing with its own, and has always offered to plaintiffs the benefit of 
such published through rates, but has refused to make to them such 
lower through rates as it gives to the Standard Oil Company, though 
they aver that the relations of said defendant to said connecting lines 
have been and are now such as to enable them to make the same 
through rates to plaintiffs as to the said Standard Oil Company if the 
sald defendant was destrous todo so. And plaintiffs deny that said 
defend:ant is notin any manner responsible for the action of said con- 
necting dine.  Plaintits deny that any arrangement Is in_ foree 
between the defendant and satd Standard Oil Company, resting 
Hieation, contract or agreement, and they pray its 1) 
therm petition 


pon anv o 


J. kK. INGERSOLL axp 
HENDERSON & KLEIN, 
Attorneys for Plaintitis. 
a STATE OF OFLLO, 


NS 


(‘unahouea (amntly, } 


John Teagle, beiig first duly sworn, savs die is one of the’ plain- 
tiffs and a member of said firm of Seotield, Shurmer and Teagle: 
that all the allegations in this reply are trae, as he verily believes, 


JOUN TREAGLE. 


' 
i 


Sworn to by the sited ‘Teagle before Mie nie by inn subseribed 1 
nV presence this al dav Novy. ISSo}. 
CYRUS H. De FOREST, 
Deputy Clerk. 


re ; f ertitticate of Docket and Journal Kutries. 


STATE oF OLD. ! 


(u“uyahoda Cuply. } 


fn the Conrt of Common Pleas. September Term, 1885, begun and 
held Sept. 24, 1SS5. 


SCOFLELD, Suurwer AND TEAGLE 


is. 


The LAKE SHorne & Mirenicanx SovrTnern Rartway Co 
Mauitable relief. 


November 7, 1S85.—Petition, precipe. and attidavit of Jolin Teagle 
filed and summons issued, 

November 10, 1S8S3.—Summons returned, endorsed: Or the 9th 
dav of November, ISS3. [T served this writ on the within-named The 
Lake Shore & Michigan Southern Railway Company by delivering 
cl certifies COPY thereot tw J. W. Carey, credit ral ticket agent of sted 
company, the pene sident or other chief officer not bemng feoruunied, r. 2. 
. saw ver, sheritt. ees, Oe 


12 THE LAKE SHORE & MICHTIIGAN SOUTHERN RAILWAY. CO. 
November 16,1°S5.—Answer of def nedlant and affidavits of II. A. 
Hutchins, John Newell, O. B. Skinner, and G. H. Vaillant filed. 
November 25), ISso.—Reply of platntitis and afficlavat of Jolin 
Teagle tiled. 
November 27, 1S83.—Aflidavits of G. IT. Vaillant, Frank DB. Sted- 
man, C. TL. Tueker, and C. W. Norman tiled. 
24 November ot). 1 SS.5.—Ss cond aflidavit ot John ‘Teagle filed. 
(‘ontinued., | 
January term, ISS4, begun and lield January 7, 1S54 
dav of January, A. D. 1SS4, 


‘ 


To Court: And now upon this 


beme acay inthe January term of f iis Catise Came 


— 


1 sald court, t 
on te be heard tL pond the petition of plarnutills, the answer of defend- 
ant, fand] the reply of plaintiffs, together with the exhibits and testi 


mony, and after argument by counsel the court do, upon considera- 


tion, tind that the issues joined in the pleadings and the equities 
arising therefrom are with the plaints 

That plarntitls are ¢ nitith ‘| ce recelyve ‘ul the ne ds (>| defendant 
| Proolhit to another pron defendant's 


**, 


line and its branches with the most favored shippers of like com- 
nei ge sige Cee “aya | : 
modities, When shipped in car-load= lots between the same points, 


} ’ ee . 1 . i 
ania lik rates tt} mi tess thank car-load tots as are Giver DN defi rietaant 


to its most favored shippers upon like lots. and that plaintiffs are 
° , ie, " : . ’ . , ! 

entitled to recerve from: defendant equal benefits and rebates with 

between defend- 


such favored sl 
ant and connecting lines of rathroad. or common earriers for trans- 
! ] 


portation La points nr yond thie fi { hnalants rosie. cLliel that plarntifts 


. nnder anv contracts therefor 


— 
ene 
— 
— 


are entitled to the siibhie Opportunities Lo) Traispror thre ir oll 1h bulk 


| } } ] } ° , ‘ ‘ ; . ] : . . 
gs are accorded OV CGeleneaiht to its most favored shippers, and ial 
: ‘ ' ; ; | ee oP . ;, nt ] : . : . 
equal rates therefor, ‘i mitills furnishing tank cars therefo 

“)>~ nny | TO pop batan tarars wacn ll fencdalats fom lew hit — } 
ius 9 chide ~Thi readsotrel pit i‘ wmaineeerie iii' piatit’S (>) perce ibid? chia llli- 
los ne as are TUuPrhitished to tine defendant by such favored 


shippers 
And that plaimtitls are entitled to this equality in rates, benefits, 


and rebates without reeard to the a 


z Huai or agveregate amount or 
quantity thus shipped DV thie pereittiils. 
. 5° ’ 5 
l is. therefore, ordered. adjud@ed, and decreed that the sald de- 
. ’ 4 ia ™ } ‘7 . ‘ . *% : ‘ : 
fendant, The Lake Shore & Michigan Southern Railway Company, 
: he ; ‘ i ; ] } } 
Its officers, servaht=. are rehits, anal oak and cach of them. be, anil 
" . + ’ ’ ’ ° ’ . ° 
are hereby, restrained, pron Mited, ana cnyoined trom charging to 
or exacting or collecting of the plarititis upon ther shiipmiciuts 7 
) ’ , . 3 ‘ 
petroleum. or anv of its products, nade from one pot to another 
‘ . i 
% ] i” . ’ hy Ts ; . ] ] , * Bin ] . . 
Upon derendadants dine of ralipoad and oats branehes, or from any 
. + . +] 6 - | j ‘ ‘5 ee . } . ) . be 
Potton the sald tine of defendants road ated its bes TO Th 
-” } — , . } . ' . — 
prortnit bevond such line and renchead by thy line of anv other rail- 
v. ea 
| 


rowed Or CoPMMOD CArrle? whieh CoOnnects with de ie] rf his sie ne, 
any rate or rates of charges for treight or otherwise greater or more 
tlasan ait, the satd deft hidant, at the same time eharore sto or exacts or 
eollects (>| chTaN other i Psa), finn, COT) Patio, or dssochation Which 


is shipping l) [Weel the Sithlic® Pmollits yu trol itn OFT ANY OF lis prod- 


ucts, and from allowing, giving, or paving to any other person, 
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firm, association, or corpor: ition shippin i¢ petroleum or any of its 
Lt to such pollts iis above 


} 


products on defendant's line of ratlroa 

noted any benetit, rebate, drawback, or allowance, unless defendant 

shall at the same time allow, vive -aned pay Lo plarititls the same 
benefit, rebate, drawback, and tllowanee on shipments by 

2h them made at the same time and between the same points of 
petroleum or the like produets thereof. , 

And from discriminating to anv extent o1 In anv amount or rate 
against said plaintitls or in lavoro fthe said Standard Oil Company, 
or of any other shipper of petroleum or any of its products, in regard 
to the charges by wav of freight or otherwise, by defendant ta be 
exacted, retained, € arged, or coll Cled On any such stiipera ae made 
by plamtif—is, and that, too, whether such shipments by ph 
made between points, both being upon the line of defendant's ratl- 
road anid its brea he =, OF if Cpiie » porn by Cth the defen fants line oft 


i 


—— 


4 


railroad anid its branches and tlic other Lv reached 1) the line of 
some other railroad or common carrier having a connecting line 
with said defendant 

And from eharging to or exacting or collecting from plaimtifls, 


Fr — ia — — et , : . 
When thi V stil} bby thie’ Car-boad Tb Oarreis ol by b lin” TT tank Cars 
. ° : . ? ° } 

il iti ‘ l} }) hil le il ' thet f)ij (jt he'd i hil ~~ l¢ . iis by ches lo 

Wotier Point reached DV ANV TaLlroael | iithbeed) CAPTPTICRP DAVIN a 

}: . 7 2 } 4° = 4 | . ] : 
COMMCCTING The With said defendants road or its OPaticnes, petro- 
. , , - , ° 
hioranv’ of its products, anv greater rate per barre: for freight 
: ,; : : ’ )} 
or otherwise than it at the sam timne charges taor exacts or Collects 
‘ ‘ ] P ’ eo si 
i lis eat = chbeedara ())] Corby ais ()] ctta' ‘? peer “Ebitoel (*] {)j bint Corlli- 
‘yr? } } } ; ? ’ ' ’ ’ } : } 
thhoddities tel Weell [lie Siilbpe Pemollit- i ae imi .F ti) }) Lili lls 
s+ P aS. i" , 5 | . | ! ] | 
Ke bichlillles por loading and receiving ahd Ubnioawdine® ov the ear- 
i ti ‘ ’ } st } (>| { } : 
i ‘i oOr Oorhnecrwise as ake furtiistied lo it t : i} mira i COPED PLEA 
. 4 : 
‘>? othies SHEEP pred 
ys = a Pe : } Pe Bie 
aa fl And Cspreclariy that siLié] Tat gt ii ‘ lit en oe 68 ie] Bea pif guia # llo- 
' , , ° ; ’ ne . 
’ ‘ . . | P , ; . ‘ . 
liibated and Cchioibed TPO Make agalbist sala piaintifis, on 
in favor of said Standard Oi] Company. any discrimination in charg- 
; ‘ > ‘ 
° } 1] . - | . } . : : . e+ 
ner atid Collecting Treight or otherwise based Upoll al red linemen 
. } | , oS 
aor col itioh that the agyreviale o1 c] ee 
‘ } ag one. wel oe oe eee 
PELCTTES TOd bee? Teikade’ TN proctitl Phim POP atti Parilethial period s all ct] ual 


the amounts shlilbbed bV Stiutidaurad Gp Tri pany Or anv other 


shipper during the same period 
at 26 25 Beate J o ; oh ke of Pay Sea 
And itis ttirther decreed ahead ordered Ul PIs TLIPEDIICTION). me, rude 
t} ! ’ } ’ ’ ’ 
bit lif he sit | ry « Pete t PCr peut 
‘ ‘ i 
\ . ae | y ] sf ‘ >. , ‘ eo. . , ‘ . 1 { +} a a 
Ad The GAceiehaahnt GIVes oi ‘ : Pued chp epee PPeoth) wills 
: ] } } } P } - 4 s | 
Peddie ahlel decree oO tiie’ COU! clbied 1 i] [a bare t rprersa | be ( 
im *« i ; } 
: 
} } ‘ ’ ; on 
In case of an appeal at ten thousand dollars. Journal, Sj 
‘ ‘ ) } sl yy eS ee — , 
Januers ne Fi LSS i — \ py i | honed qferje I lh oT dae <n of 
ee 


S10.000.00. with ¢. Po Leland and Addison Pills as sureties, filed. 


Pik STATE oF Onto, | 
(‘niahodga (Hi pli. } 


’ 


lL, Henry W. Nitehen, clerk of the court of common pleas in and 
for said county, do hereby certify that the above is a true transcript 
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of the docket and journal entries of said court in the above-cntitled 
cause, and that the said defendant entered into bond, with approved 
suretics, conditioned to abide and perform: the order and jucoment 
of the apperiate Court, and to pay sil 

required of or awarded agains 


| monevs, Costs, nied damages 
Which may be tit bv said appellate 
{ ty that the enclosed cui’ the original prdprcrs 
adines filed in said cause in the said court of com- 


PesCoTD Peleus 
! ? } } ‘ ‘ egal thie ° 
\ttest mis lisatiad thick thre send of eatd court. at ¢ leveland. this 24th 


dav of January. ISS] 
HENRY W. KITCHEN, Clerk, 
By A. BR. SHEARER, Deputy Clerk 


en County, Ollie 


W)C. Seorrenp e al., Plaintills. 


The Lake Surore & Miremigan Souvrnerns Raitpway Co., 


‘ . * oe . 
Vaid PheoW ceeoonnl theese Scadad tobcrbntiltls ane there Tove th) court tor an 
; i . ; ] . . . 
rValloly © Phids crptise othe Supreme Court 


5. BB. tetera: Ae 


HENDERSON, RELEIN & TORT ES 
Preainti ‘e Atornweys 


ln the District Court Mareh Term. Iss 4 


SCOFIELD. SHURVER AND Treaal 


The Lake Stronke AND MienrGan SoutrHnernn Ratrtway Co 


’ } j } | 
Phis cause came on to be heard upon the plea “ 
| , 
LCs \ i Wis aretled DV Colbhseci lth Consideration Whereof 
| ; +] ir , Di ‘ 
thie ] Ville’ Thiove Ora Peservatloh to tile Sti prem Court, 
, ——e 
Li) J NanoOS Vv OF OPO That ra portane 3 id ditieult 
. 2 ‘ : } } } 1} 
qu “flows ENtst Wn the cause Pilitk y Prrarprel bait Ui “iillie: sie i 
' ‘ 
. | 
be reserve to the Suprem Congr ley CCISION, W leh qu StLOLIS ele 
ay 1! POPLOW TIO Droposii tons 
a i 
‘ ? ! . : ’ ' P 
I-t. Is this a case Lbprany the. face of thr petition gabe Uber thie 


laws of the State in which the court ought to imterfere by Iniune- 


tion 2 


‘ 
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2nd. Whether such remedy by injunction will apply as well to 
the Cuse ot shipments over the defendant's road alone us to Causes of 
through shipments over such road and connecting roads? 

ord. What are the duties and obligations of common carriers at 
common jaw as distinguished from the statutory provisions of this 
sinid othe r States ana countries ? 

ith. Are the defendants at common law obliged fo carry 

>I hy lordit ut the sHTTC price lor all parties qr dbae rine rs of the 

pubire without regard to quantuity or circumstances con- 
nected with the transportation ? 

oth. May the dete relat, ais a COMO Carrier and il corporation 
organized for that purpose, contract with a party controlling 4) or 
more ofall the freight of a particular class, at a given city or pomnt, 
li Carry thie Sane lor less thin rors ral taritl rates, iD consideration 
that it shall receive all the freight thus controlled by such party ? 

Gth. Mav the defendant, as a common carrier, In consiaeration of 
receiving all the freight of such party, that the quantity shall not 
by cLitminished, ana thisel terminal fercilitie suas to louding, unloading, 
and delivering the freight shall be furnished ditlerent from regular 
or usual freight and with less expense and risk to the carrier, con- 
Pract to cares =uech frerobit, with such convemience and ben fits, for 
ceneoral tariff rates to the public”? | 
cil. Mav the defendant, as common carrier, transport over its 

aid large quantities of oll, amounting to many full car-loads per 
iV, for a less price per car-load than it charges the publie gen- 
erally per barrel or for single car-loads or less, provided all persons 
are charged ke prices for like quantities ? 

Sth. May detendant, as common carrier, make any distinetion in 
nrices for earrving like freight on the ground of quantity and cove- 
nants to continue the same if there by it Can make a wreater protit 

than to charge the same price s for quantity ssmalland great? 
edu [~ defendant, under all circumstances, obliged. to charge the 

“athe prices por ton or other quantity, for the same distance, 
to all persons tendering freight of the same class or may it in good 
faith and without intention to injure other producers or patrons 
eortract to CUPP hor ole party “at a less price thr creda ral rates if 
thereby it can secure a large and profitable business which would 
otherwise be diverted trom it. in whole or part 

S Should decree be rendered for prlainititls ; and, if so, to Whiat 
extent should it be enforeed—only within the bounds of the State 
or to all parts of the COUnLPY within or Without the State. to all 
points reached by defendant and connecting lines? 

‘th. Was section 3575 of the Revised Statutes intended to apply 
to cases like the present. and under it is there any authority tor the 
Injunction relief praved for in this action ? 

loth. Whether Upon such shipments so thade by the defendants 
cars by the barrel, either im car-load lots or in less amounts, the 
plaintitts are, elt r by COTO law or Ly thie Ohio =tattites on the 
subjects, entitled to have their sald products carried ut the sabe 
rate of charge between like points of shipment as are allowed to said 


‘7; 
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Stundard Oil Company or other shippers, either to points on its line 
ar byrsa nye at “ Of suid row bevond 4 

llth. Whither the defendant, as a common carrier, may exact 
from the plaimmtits upon sach shipments mn barrels any amount 


ter tba: thre about Charen | la) =i Standard Company pon 


Lidporedil of like amounts by suel tank curs so long as the 


ede) ladntilis offer to ship by their own tank cars on substantially 
He ) 
bine ters 


lth. Whether, if such defendant can be I CUire d to . ive to said 
plaintills oqual rates of freight upon its shipments with those al- 


how . bia nm Til | iirat (| ( Codi} Add \ ta) ports Lp prrd) its line ana 


\ 
branches. it can be required to vive as low a rate to te rritnal polnts 
‘| tha site f recelyes for its Proportions Ol the service to such pollits, 
] ‘ 4 ‘ i | — } ‘ 
Ob sStilfeliiedits too pProihhts Dbevoblad, aba ob Is cCohhecting lines qo) al 


through rate fixed by it and sueh connecting line or lines for the 


throueh shipmen 

Moth. Whether the faet of the extstenee of such arrangement, and 
the fact of the said Standard Oil Company being a shipper in, 
anmiotnts lareer than the poladnotills, is ayy justification for the mak- 
Ine of such charges to the plaimmtil im excess of such charges made 
to said Strnad ire (>i) < COPEL PRUTDN 4 And in order that the same hay 
be lowalls present do to sid Supreme Court the district court do find 
the facets as follows: 

I=t. Vhe court find the plaintiffs are, and since IST75 have been, 
pratt fhers, Cal r\ lhe Oli, Un if bare wav.at ¢ r \ elanad, ¢ Milo, where this 
refinery is situated, the business of refining crude petroleum and 

the vetined product mainiy throughout the territory west and 
northwest of Cleveland. and extending throughout the Western and 


Northwestern States, this business be igre Olle th Which they have in- 


‘ = | . ] aoe . . 
vested ve aunount of capital, and om which they have es- 
.) ! ] } } i. 4 ‘7 ‘ j ‘ ° . — 
eA Trbtobdisdiead ft hare fhdael pore i] iirit LPeed throughout <uch terrl- 
} i oad ‘| . aa j , : 
torv. Which cothstitutes the haturadl taarket bo the sale of such 


' , ae , : ‘ , oa s 
prrodutets hiahiudactured at Clevediund, the cost of pisaintifls rehhning 


bere about S7O000, with a refining capacity of about 150,000 bar- 


rial TP hasat th) defomeiat Isa consolidated railroad company, own- 
} } | j ; | 
Operatins silrond extending from Butlale. in the State 
} 4 ei } ‘ ‘ a oe | ; } : 
al Ve Yo Ler ( bhi aS ?Cd. FE Liye ‘e, cect io] Pilimeois.and passing through 
’ ._ ¥ ° ' , ' ‘Ss a . 
parts of the States of New York, Pennsyvivanta, Ohie, Indiana, Mich- 
| , | bhi anid operating brane > from 
Toledo. in the State of Otte, to Detroit. in the State of Mielnean. 
also from \\ badte i roar), 12) t | e State of Michigan, lo (irand 
“ } ra) ' ; ‘ : P } 
| | at Soaked rablronad, so tar as f bis “hme Is Constructed anid O})- 
| | , , . os } 7 . is P 
erated in the State of Ohio, extents irom the cast rly tlhe ol Ashita- 
bula county ts the westerly line of Williams eountyv: that it is a 
corporation epperia aS Conon CArrlCr 1h th business of trans- 
‘7 ? 
. = | , , 
of road and branches. 
tf). | basat li CTOsscs ania COnMNects W ith othe r lines of rallroads ul 
( 


Toledo, 


porting persons and property tor hire and reward over its said line 


‘oldwater, anid Chicago, over which it Call ana does forward 
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passengers and freight to their destination and consignment points 
as requested and directed: that it holds itself out as ready to make 
end does make the rates. to points reached by connecting roads 

that defendant, as such common carrier, has been accustomed 
30 to receive for transportation property over its line and 

branches to polnts bevond the termini of the same by deliv- 
ering the same at such termini to connecting roads for carriage to 
the points of cousignment. 

oth. That the rates for such through freights are fixed by aerec: 
ment between the different companies owning the lines over which 
such tre lvlits are carried, and not by the defendant alone, and are 
charged bv like agrectnent, from time to time. 

Oth. That what are termed local rates, being for property received 
and delivered at points on the line of defendant’s road, are fixed 
exclusively by the defendant. 

7th. That some of the towns and cities on the main line and 
branches of the defendants road can only be reached by shippers 
from Cleveland over its said road and branches: and all of them, 
as Well as the towns on most of its connecting branches, can be most 
directly reached by means of its line from Cleveland. 

Sth. That the defendant is sufficiently supplied with cars and 
engines and appliances for transportation necessary to enable it, in 
the ordinary course of its business, to receive and carry for the plain- 
tiffs such products from Cleveland to such markets. 

Mth. Phat for a period of time, extending back beyond the time 
When plamtitls commenced the manutacture of oil in the city of 

Cleveland, the defendant has published, for the benefit of the 
3) public, tariff rates for local and through freights, which have 

been frequently changed, and including rates for the carriage 
of oil in barrels. 

loth. Phe plaintiffs commenced and established their present 
business in Cleveland in the spring or summer of 1S75, and subse- 
quently, in July, i876, became engaged in the same by arrangement 
with the Standard Oj] Company to the partial extent of their own 
manutacturing establishment. 

lol. That during the time in the petition named the Standard 
Oil Company, the plaintiffs’ principal competitor in business, 
has also been and still is engaged in a like business with them, it 
ha Ine at ( ‘leveland il large refinery front which if sells like products 
in the same markets: that the refineries of both are situate on the 
line of railroads other than that of the defendant, but having like con- 
nection with it: that each bas switel tracks extendine to their re- 
fineries from the main lines of its roads on which they are situate, 
by means of which shipments from them are made, the course ot 
business in making shipments by defendant's roud by the car-load 
(which is the manner in which nearly all the business is done) 
boing for the defendant, on request of ether, to furnish its cars, 
whieh are =witched from its connecting track by the road tl which 
the refineries are situate to the refinertes, then loaded by the 
shippers, and by said road drawn out and placed on the defendant’s 


3-12") 
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tracks for sliipame hit hy ifs road, by some. trathe arrangement he- 
Pweel the roads a “witching charge per cor for such service Is 
7) charge (| 1y\ the local road oalbist the defendant, which is by 
tat its discretion charged against the shippers with its gen- 
eral freight charge. Upon shipments in less than car-load lots de- 
livery is made to the defendants fremht depot 
Lith That the Standard Ou Conipany Was then ana ever since 
has been engaged in the same business at Cleveland and elsewhere, 
and did then and ever since bas manufactured and shipped more 
than ninety one-hundreths of all the illuminating oil and products 
of petroleum: imanufactured and shipped at and from the ety ot 
Cjevelanel, 
Ith. Phe court further tind that prior to IS75 it was a question 
Whether the Standard Oi Company would remain in Cleveland oi 
L such question 


remove its Works to the oil-producing country, an 
depended nati d pou rates ot tratsportiation from Cleveland to 
liarket: thasit prhor thereto sale Standara CCOm pans dia ship large 
qquacunitaty sof ts produets by Water to ( ‘hicage and other lake points, 
and from thence distributed the sane 1) ratl to iri laaniel Inarkets 
threat 11 thon represented ne) deftondant the probabrlit ofl “uch re- 
moval: that water transportation Wiis Very low during the season of 
navigation: that unless some arrangement was made for rates at 
which it could ship the vear round as an inducement it would ship 
by water and store for winter distribution: that it owned its tank 
cars and diad tank stations and switches or would have at Clicago, 
Tol lar, 1) Ppeett, tial Caran taps, Ot anid Into Which the Cals siniel 
oil in bulk could be delivered and unloaded without expense 
th sini dhhavanee to defendant: that it had switches at Cleve- 
leanidl lending touts works at Which to lord Cars, ana would 
load and unload all cars: that the quantity of oil to be shipped by 
the COTE PRUTES Wits Very large, nid cbhbounat d to tM) per cent. or more 
of all the oi manufactured or shipped from Cleveland, and that af 
satisfactory rates could be agreed upon it would ship over detend- 
ants road all its ol products ror te rritors and markets west and’ 
northwest of Cleveland, and agree that the quantity. for each Vear 
wal the precoding vear: thisat 


should Le equal la the amount =hiip 


thie 7 bebpedsanit die ehiter ihto 


| 
pron the taith of thes repres ntations 
the contract and arrahewehent substantially as set fortiy my detend- 
niit’s answer: that the rates were not fixed rates. but depended upon 
the weneral card tari! rates as charged from: time to trme, but sub- 
stuntialiv to be carried from time to time for about ten cents per 
barrel li => thin taritl rates, sunied, 1) Consicle ration of such reducer 
rates as to bulk onl, thre Standard ( Mpanv agreed 1a) fiirnish Its OWN 
cars and tanks. load them on switches at distributing points, and 
unlond them: inte distributing tanks. and was also to load and un- 
load oil shipped in barrels, and without expense to defendant, and 
with, Ly\ reason thereof, less risk to clete halant, Which entered into 
the COLSTE ration, anid Wits also to shity all its rr jer hit tw portits West 
and northwest of Cleveland, excep ~rall quatitities, to like ports 
not reached by rail, and to so manage the shipments, as to cars and 
times. as would be most favorable to defendant: that defend- 
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st ant then agreed to said terms; that said agreement so made 
In IS75 has remained in foree ever since 

loth. Phat at a cost exceeding S100.000 said: Standard Company 
had and constructed the terminal facilities promised and herem 
found: that, in fact, the risk of danger from fire to defendant, the 
expense of handling, in loading and unloading, and in the use of 
the standard tank cars is less (but how much the testimony does not 
show) than upon oil shipped without the use of such or similar ter- 
miinal facilities: that Said Standard Company commenced by ship- 
ping about UR barrels ad Vvear over defendant's road, which 
Inereascd from vear to vear until, in TSS2, the vear before filing the 
petition in this action, the quantity so shipped on defendant's road 
amounted to 742.000 barrels equal to 2OOO barrels or one full train- 


l4th. That said arrangement was not exclusive, but was at all 
titnes Opeth to others shipping il like quantity anid furnishing like 
rvice and facilities: that it was pot made or continued with any 
ition on the part of the defendant to my} ure the plamtiffs many 
hianner: that pl: uintitls knew of an arrangement between defend: anit 
- dare Od O's lnipany Vears before January Ist, ISSO, and on 
rabeut July 2oth, S76, contracted with the Standérd Company to 
the control of the shipments of plait?’ oil and the plam- 
(ts thre teenetit. af any, ot nV arradignenny nts then existing or that 
night thereafter exist with the Standard Oil Company upon 
it) shipment of oil, and which plamtils received until about 
January I-t. ISSO, when they coused operating with the 
Standard Oil Company, and thereafter were charged and paid the 
regular taritf rates published by defendant and by it charged and 
collected from all the public except the Standard Onl Company 
tticder thre mrrahngementl aforesaid 
Leoth That thie te stimony (rt) Debralt ol thre peleatetiths fails to show 
the quantity manufactured or shipped by them, and how much they 
could or would ship I v defendant’s road if the Standard Compan 
Were ¢ bisarene d tari! rates does not ppear in the te stimony, although 
tty | “TRELOUIN hoes ~how thiat mlammtiffs shipped miaihy car loses, but 
the court tinned threat thie Stundared Company have shipped and do ship 
over deftondant’s road more than 7") of all the oil manufactured at 
sibel stitpped from Clevelana “ 
lth. Phe court further find that at the time of filing the petition, 
Ueit all tithes afte r Nove tiber Ze th). PSs, the prices charged the 
Standard Company from Cleveland to Chicago was o0e. per barrel 
on oolk ip barr ls and S40) for each tank car: thatat the time of filing 
the petition, and from and after Mav Toth, 1SS5, the tariff rate be- 
PWeeh tire prottits aforesaid Was OO) conts peer barrel, Whitle Prorn N0- 
vember ZOth, TSS2, to May ith. ISS5. the tarmfl was 70 cents per 
rrel that prior to the dates aforesaid the tari? rates and rates to 
the Standard frequen thy changed, and the difference was frequently 
criter that alter sal | dates : thrat th] barre ls constitute il car-load 
“hie St aman are estimated to the tank, but that sone tanks 
| | hold 100 and some 120 barrels, and that at no time were tarif 
rates made or published for tank car- carried by defendant 
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with refined oil except when furnished by said Standard Com- 
pany. 

7th. That after said May 19th, 1883, about the same diilerence 
of 10) cents per barrel existed between tariff rates and the prices 
charged to the Standard Oi] Company to the different points along 
the line and consignment poits be vond the termint of defendant's 
road: that five barrels of on] make a toon, anid threat the prices 
charged the Standard after  nediivasr wet ISS2, from Cleveland to Chi- 
cago aiounted to TC of one cent per ton per mile and tariff rates 
to ree of one cent per ton per mnile: that the contract of aurrange- 
ment made with defendant has been largely profitable to defendant; 
that during the scuson of water navigation the Standard Company 
could have shipped to sat distributing } ints on vessels hy the 
lake s anid river barreled ol for il le == slllil thisan thie races charge 7 to 
it by defendant -— to plaintiffs and the public were reasonable rates 
1) themselye =, 

ISth. That the defendant from time to time published and still 
do - publish ania hold forth te) the public ad ae rtiain printed taritl of 
rites of charge for the shipment nial delivers of all Classes of 
freight. including the products of the plaintitls: refinery, between 
Cleveland chiar sil une the Variots towlis ine cities Lp ron its 
said line, branches, and connecting lines, and has refused and 
still does refuse to ship such products for the plaintiffs to any 

of such potlts Hamed Ih Its taritl qT <chedule ( Xcepl for the 
\? prices there in) Phcadaae d: and tliat tt sel dule fixes the price - 

for oll shipment at somuch per barrel to the public, Inrespect- 
ive of ip ir being shipped in barrels by ordinary freight cars or in 
bulk by ius of tank cars. 

1%) th. 11 at the platntitls have , since ee rib r, 18¢ I, freque nthy 
applied to the defendant both for reduced) rates upon such taritl 
rates anil for like <ghse with those hide to such Stanisre (>| (‘om- 
— both upon them general shipments by the ordinary freight 
ars of the defendant and also upon shipments to be by then: made 
re bulk by means of tank cars owned by them, they proposing to 
load and unload the same at terminal points, and to assume all risks 
ly fire or leakage : burt that this cle t rredeanat leas nial stil] does retuse 
to allow them by either course of shipment rates Jess than such 
tariff rates, the tart charged and demanded upon such shipments 
in bulk being on the basis of cighty barrels allowed to be shipped 
by each tank ear. 

20th. Phe defendant has received ever since the first day of De- 
cember, S79, and still does receive from said Standard Oil Company 
at Cleveland and ship for /iw like p roducts to those of the p laintiffs 
at rates miu ‘h less than such sehedule rates, and reeeives and ships 
for sald Standard Oil Company oil for shipment in Jbulk to such 
points ly heahs ot tank Curs of sila Standard ( Ol pany at ates 
much lessthan said schedule rates and much | ssthenn the ratesallowed 

to sald company for the shipment of oi] by barrels in ordinary 
‘ freight cars, and that such reduced rates to said. Standard 
Oil Company by means of such tank cars are allowed both 
by the making to it a lower rate upon its shipments by the defend- 
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ant’s cars In barrels, and also by means of its being allowed to ship 
by means of its said tank cars to their full capacity, running from 
SO to 120 barrels each, and averaging over 100° barrels each, and 
the reduced rate being charged ona basis of SO barrels per car, 
The defendant charged the plaintiffs the switching charge, and 
omitted to charge the same to the Standard ())] Company ; thist 
it Was a further part of such understanding, that should the defend- 
tiunit cvlye to other shippers like rates said Standard Ov] Company 
would as far as possible withdraw from it its shipments, and that 
for the -purpose of effectually securing at least the greater part of 
sald trade the defendant on the completion of the N. ¥., C. & St. 
L.. railway, a competing line from Cleveland to the West, in the 
year ISS5, entered Into a trathe arrangement with it, ciy lig to ita 
portion of the shipments of said Standard Onl Company West, oh it 
condition of its uniting with itn the carrving out of such under- 
standing as to reduced rates to said Standard Company, which ar- 
rangements still exist. 

2ist. That Upon the shipment nicude by the defendant for said 
Standard O17] Company of such per “luets the rates pata for ship 
nent to points of delivery Upon the defendant's connecting hnes and 
bevond its line have been and are less tor the ratable amount of 

carriage charge d for the distance traks] orted over its own line, 
1] than said schedule rates or than the lower rates charged to 
said Standard Oil Company for shipments to the terminal 

prormits at which said shipments went from said road to its connect- 
byier line: how mueh less the defendant has refused to state. 

22d. That the reduced rates charged to said Standard O%l Com- 
puanvV Upon Its shipments are arrived at by charging Upon such 
shipments full tariil rates, and afterward, in accordance with some 
prearranged method agreed on with said Standard Oil Company, 
refunding to ita portion of the freight so charged and collected. 
the amount refunded being known as a“ drawback ” or “ rebate.” 

Pod. That the evidence does not establish the facet whether or not 
all the various advantages claimed as secured to defendant by its 
contract with the Standard Oil Company are the equivalent for the 
discrimination made to if i) trelghts. 


Tht STATE oF Onto, } 
Cuyahoga County, j 


we. 


4 Henry W. Kitelen, clerk ot the district court iN) ane for said 
county, do hereby certify that the above is a-true transeript of the 
journal entri sol sald court in thi above ~{ ritith d Cautlsc, 

And To also certify that the enclosed are the original pipers and 
pleadings filed in said cause in said district court. 

Witness my hand and the seal of said court, at Cleveland, this 
29) day of May. ISS4. 

HENRY W. KITCHEN, Cleré, 
By A. KE. SHEARER, Deputy Clerk. 
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STATE oF Ontpo. ¢ ity of Columbus: 
Supreme Court of the State of Ohio. - January Term, .\. DD. ISS6 


SCOFIELD. SHURMER AND TREAGLI 


The Laker Shore anp MreniGan RALLWAY COMPANYS 
error reserved in the district court of Cuyahoga county. 


‘| his Cus : having been bers ryed I thi district Court ol ¢ uvahoga 
COUT to this COUT, Cahine Ob lor hearing Lipo the recora, thi Isslles 
jou d, the findings of taet appearing thereon, and the questions of 
itiW asking Lhaeedar, ate Wiis areued by\ coupsel : pron Cols ie rallot 
whereof the court do find that the cquitics of this cause to be with 
thie plaiitills 

It is, therefore, ordered, a eal, and decreed that the said de- 
fonelant, || ar Losike Shion hid Michigan Southern Railway CHEE PRATT, 
its oflicers, servants, and agents, and alland cach of them, be, aiid are 
hereby, restrained, prohibited, and enjotmmed trom charging to or ex- 
aclihe or collec tine ol thie: piaiatills Lyon the ~thipomin hits ol } troleum 
oT anv ol Its prod t= tricde [rot One proodnal to another thpron defend: 
ants line of railroad and its branches, or from any port on the 
said dine of defendants road and ats branches to nev pooddat Ly vond 
such dine and reached by the line of auy other railroad or common 
Cabbie? Which colnects with dete badadites siilel line, aliy rate Ob Fates 
of charges tor freight or otherwise vreater or more tial it, the said 
defendant, at the same time chiara Ss to or cXacts or collects of any 
ether Prebsaont, livin, Corporation, OF as tation Which is shipping 

between tho sane protlits ji trol iib OF any of its products, and 
it) bron allowing, eryvine, or pmavVibie c. any other }" r=Oll, Titan, 

dsseclitlol, or Corporation stitprpelbig pPetrorcune (>] thi ol its 
products (ot) defendants line of railroad to such pollits iis sbove 
noted any benefit. rebate, drawback, or allowance, unless defendant 
shall at the same time allow, give, and pay to plamtiils the sate 
benelit, rebate, drawback, and allowance on shipmients by them 
rice iil the Satie time hhiel between the same proltits ol petroleum 
aor iba Like products thereot (whether =ueh Leonie fit, we ate, drawback, 
or allowance be under the name of freight charges for switching ot 
cars or otherwise), and trom: discriminating to anv extent or in any 
amounter rate against said plamntitisorim favorot the said Standard 
QilCompany or anyother shipperot petroleum orany of its products 
Lyk ov evsra io the charges by Wav of tr lerdit or otherwise by hi t tredanat 
to be exacted, retamed, chara d, or collec teal on any suc! 


rarsacde by roloodntitls. cane thrsat. te Owls thie I" <uch ~hilpetun lif Ly plaiutitls 


’ 


| stiiperent 


be made between points, both being upon the line of defendants 
raliroud and its branches, or Ho one port be on the defendant's 
bihie Ol raliroud ana its branely said thie oth I be reached by thie Lida 
of sone other railroad Or COobibieol Carrick having ad conhectina2 lite 


with said defendant, and from charging to or exacting or collecting 
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from plaintiffs when they ship by the ear-load, in barrels, or by 
bulk in tank-cars from one point to another on defendant's ial or 
its branches, or to another point reached by any r ailroad or common 
carrier li ving ii connecting Lanne with s ard de fe nel: ant = rose or its 
“ee mniches, petroleum or any of its products any greater rate per 
barrel fortreightor otherwise than it at the same time charges 
wi or collects from the Standard ())| ¢ oOMlpany or any other shiip- 
pers of like com-odities between the same ports, and from 
refusing to plaintiffs tike facilities for loading and receiving and 
Unlowding, by the car-load ar otherwise, as are furnished to the 
Standard Oil Company or other shippers (and from refusing to 
transport oil in bulk by tank ears when furnished by plaintitls, and 
from exacting or collecting from plaintiffs upon the same any rate 
per barrel, when so transported in balk, greater than the rate at the 
“illhe Time hy the cle fe riedaenit charged or colleeted from the Standara 
(iI rear, or any other shipper of petroleum oil or its products 
shipping in bulk by tank cars and over the same or an equal dis- 
| ot espechally threat ssid defendant be, and Is hereby, pPro- 
bitlonteed carved aoa from making against said plamtills, or in favor 
of said Standard Oil Company, any di-crimination in charging and 
Comiecting Tre hor hat or otherwise Diasec LLP any requirement or Con- 
clition that the dverevate o1 annual or other amounts of shipments 
to be made by plaintiffs for any particular period shall equal the 
“mounts shipped by Standard Oil Company or any other shipper 
during the sillhie period, 

And itis further decreed and ordered that this injunetion be, and 
the same is hereby, made perpetual 

lt Is frantlic r order 7 thraat the polaatnitifls in) error recover from the 
defendant tn error their costs herein expended, taxed at S—. 

Ordered, That a special mandate be sent to the court of 
bs COPMEEDON pleas ol Cuvahoga COUnTEY to Carry this judgement 
lhito eNXNecullon. 

Cdyale red, That il copy of this entry be cortithe d to the clerk of the 
elreuit court of Cuvahoga county for entry, 

\\ I bern HPOnd, (ot) motion of the de fe red; iit, The Lake Shore XN Michi- 
ull Southe Th Rathway (— OMipany, this court orders it to be certitied 
and made part of the record in this case and of the above-men- 
tioned decree that m= the rendition of said deeree it became and 
Wis material to the case to determine whether paragraph 3, see. 8, 
article |, of the Constitution of the United States, as to the regula- 
tion of commerce dhone the “CVs ral States, would bean “hive bane 
ner interfered with or violated by the deerce of this court: herem 
rendered, the defendant claiming that it would, but this court de- 
cided adversely to said claim, and held that when a defendant rail. 
road COMPANY Is il corporation consolidated under the statutes of 
-everal States, including this State, and its road extends inte several 
States, its acts of Injurious discrimination committed or threatened 
In} this State to the business of shippers, either here or along the 
line of its railroad, may be enjoined by the court of this State. 
And this court orders it to be certified furthermore that defendant 
claimed that an injunction by this court restraining defendant from 


ae eto nem AO 
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contracting Within the State of Ohio as to freight charges beyond 
the limits of said State and into and through other States and Ter- 
ritories dif-erent from the regular tariff rates as charged to plaintifs 
would onerate as are culation of commerce and thereby infringes 
upon ihe jurisdiction of Congress given by said) provision of the 
Constitution of the United States. 

And itis hereby further certified that this court is the highest 
court of law and equity in the State of Ohio in which a decision 
ean be had. 

AS) I,J. Wo Cruikshank, clerk of the supreme court of Ohio, 
do hereby certify that the foregoing entry is truly taken and 
correctly copied from: the Journal of said court. 2 

Witness my hand and the seal of said court this 11th day of 

reb., A. D. 1886. 


J. iV. ('rnihkshank, cli rh, hy LS SAT deputy. HT. | Seal. | 


} 
ry. | 


J. W. CRUIRSTANK. 


rSentl of the Strpreme Court of the State of Ob) 


ett ! 


“| VTE ()] (TTC. ( iti of Cvalrinihus hs 
Supreme Court of Olio. 


To the honorable Court of common } lens within anid for the county 

of Cuyahoga, Ohio, Carceting 

We do hereby command vou that vou proceed without delay to 
carry the within and foregoing Judgment of our supreme court of 
Ohio. in thecase of Seofield, Shurmer and Teagle vs. The Lake Shore 
and Michigan Southern Railway Co, intoexecution, the petition im 
error herem and heretofore granted to the COnTTAary notwithstand- 
Ine 

Witness J. W. Craikshank, clerk of our said supreme court of Ohio, 
at Columbus, this Tlth dav of Feb., ISS6. 

ISEALJ J. VW. CRUIRSHANKR, Cleré, 
ly —$ | Deputy. 
Clerk's costs, 85.00, paid by J. i. Ingersoll. 


’ 7 : +) . : ' . . er 
Cost of printing record, S—, paid 


Sherif] ve i sts, 
( rhiticate 
Pie Srart or Oppo, | 


( wuyahoga County, j 


lL, Henry W. Witehen, clerk of the court of common pleas within 
anid for ssid COUNLY, ana it) Whose ( ustody the tiles, journals, CNCCU- 


tion dockets, and records of said eourt are required by the laws of 


the State of Ohio to be kept, li reby certify that the foregoing COPY 
Is taken and copied from the original mandate from the supreme 
eourt, In case of Seolield, Shurmer & Teagle vs. The Lake Shore and 
Michigan S. RR. Co., now on file in the eflice of the elerk of the court 
of common pleas within and for said Cuyahoga county: and that 
said foregoing copy has been compared by me with said original 
mandate, and that the same is a correct transcript thereof. 


. 
RR ce 


aa 


Sa 


—~, 
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In testimony whereof I hereunto subscribe my name officially, 
and affix the seal of said court, at the court-house in the city of 
Cleveland, in said county, this loth day of Febr’y, A. D. 1886. 


‘eas Court of the County of Cuyahoga, Ohio. ] 


HENRY W. KITCHEN, Clerk. 


50) [Endorsed:] B. D.C.1112. P.127. C.P. 22978. 56-10. 

Supreme court of the State of Ohio. No. 360.° Scofield, 
Shurmer and Teagle vs. The Lake Shoreand Michigan — Railway 
Company. January term, 1886. Mandate. Filed Feb. 13, 1886. 
Hf. W. Kitchen, clerk. Copy for Estep, Dickey and Squire. $2.50, 
pd by Estep, Dickey & Squire. 


[Seal Common | 


ol HM 
Copy. 
Supreme Court of the State of Ohio. 


SCOFIELD, SHURMER & TEAGLE 
is 


Tue LAKE Snore & MicuicgAN Sovrnern RAILway Company. 


Know all men by these presents that we, Millbury W. Greene & 
lenry D. Turney, of the city of Columbus, in the State of Olio, are 
held and firmly bound unto Seofield, Shurmer & Teagle in the sum 
of one thousand dollars, to be pita to the said Scotield, Shurmer & 
‘Teagle, their executors or administrators; to which payment, well 
and truly to be made, we bind ourselves and each of us, jointly and 
severally, and our and each of our heirs, executors, and adminis- 
trators, firmly by these presents. 

Sealed with our seals. Dated this 19th day of March, 1SS6. 

Whereas the above-named The Lake Shore & Michigan Southern 
Railway Company has appealed to the Supreme Court of the United 
States to reverse the Judgment and decree rendered in the above- 
entitled action by the supreme court of the State of Ohio: 

Now, therefore, the condition of this obligation is such that if the 
above-named The Lake Shore & Michigan Southern Railway Com- 
pany shall prosecute Its said chy ry al to effeet and answer all costs if 
it shall fail to make good its plea, flien this obligation to be void; 
otherwise to remain in full force and virtue. 

3 M. W. GREENE. = 
H. D. TURNEY. a 


Sealed and delivered in presence of— 
O. G. GETZEN-DANNER. 
The above security Is approved. 
SELWYN N. OWEN, 
Chief Justice of the Supreme Court of the State of Ohio. 
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lL, of the Constitution of the United States, which provides that Con- 
oress shall lave power “to regulate commerce Ww ith foreign lations 
~~ i ‘ 


' } , — ‘. 
and among the severai States, 


>» 
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2. That so much of said order and judgment as enjoins the plain- 
tiff in error from making contracts for transporting freight over its 
whole line and branches and connecting lines over which it has no 
coutrol and which are without the limits of the State of Objto, is 
contrary to the authority vested in the United States by the Consti- 
tution thereof, and by it vested in Congress. 

3. That so much of said judgment, order, and decree as enjoins 
the plaintii® in error from shipping anywhere over its lines and 
connecting lines petroleum oil or its products over the same or an 
equal distance for a less amount than it may contract with the 
Standard Oil Company, without regard to cireumstances, locality, 
State, or piace, and intended to cover and does include the different 
States through which the railway and its connections extend, ts 
contrary to and against the authority exercised and maintained by 

the United States. 
We) ! That said decree, order, and judgment is erroneous in 

this: That at compels the violation of contracts and forbids 
the making of contracts for the transportation of petroleum: and tts 
products through the different States named in the record, and thus, 
if not expressly, by implication, undertakes to regulate commerce 
between different States and furnish the sole standard upon which, 
or according to which, the plaintiff in error may conduet the busi- 
ness of defendant in error, eontrary to the laws and authority of the 
Lnited States 

o. Said decree, order, and judgment is erroneous and contrary to 
the Constitution, laws, and authority of the United States in that it 
cittetaipts to re culate COmnerce bet we en the <everal States as between 
the parties, and prohibit the free intercharge in the carrying trathie 
between and through the same, and compel alleged equality with- 
out regard to circumstances, law, or authority. 

6. bor other errors apparent upon the record. 

7. Further errors. 

Plaintitls prays that said deerce, order, and judgment may be re- 
versed and that 1t may be restored to all rights lost thereby. 

By ASHLEY POND, 
bE. J. ESTEP, 
Att ys for LV ii in Error. 
My) Endorsed :| Do Phe Lake Shore & Michigan Seuthern 
Railway Company ¢. Seotfield, Shurmer & Teagle. Assign- 
ment of error. Ashley Pond, E. J. Estep, att’ys. 


ai kK. 
fie UNITED STATES OF AMERICA, 8s. 


To Scofield, Shurmer & Teagle, Greeting : 

Whereas The Lake Shore & Michigan Southern Railway Com- 
preatis lias lately appeal d to the “supreme Court of the United Saites 
from a deeree lat ly rendered in the supreme court of the State of 
Ohio made in favor of you, the said Scofield, Shurmer & Teagle, and 
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has filed the security required by law, you are, therefore, hereby 
cited to appear before the said Supreme Court, at the city of Wash- 
Ineton, on the second Monday of October next, to do and receive 
What may appertain to justice to be done in the premises. 

Given under my hand, at the city of Columbus, in the State of 
Ohio, this 19th day of Mareh, In the year of our Lord one thousand 
eight hundred and eighty-six. 

SELWYN N. OWEN, 
Chick Justice of the Suprenu Court of the State of Ohio. 


os This twenty-fifth day of Mareh, A. D. Iss6, the under- 
signed, attorneys of record for Scofield, Sharmer & Teagle, 
recerved anid hereby acknowledge Service ofa true nied correct COpyV 
of the within citation. 
HENDERSON, KLEIN & TOLLES-&« 
J. E. INGERSOLL, 


Attys for Sco tie ld. Nira r a Teagle. 


| endorse ei lO-—5-’78. No. 560. United States — court. \NO.—. 
I. Citation lo appellee led NIar. ty. LASS. in) supreme eourt of 
(nio. J. W. Cruikshank, clerk. 


SY Usirep STATES OF AMERICA, 85 


The Presid nt of the United States of America to the honorable 
the judges of the supreme court of the Siate of Olio, Cereeting : 


Because in the record & proceedings as also in the rendition of 
the judgment of a plea which is in the said supreme court of the 
State of Olio, before vou or some of vou, being the highest court of 


oe 
‘ 


} 


law aor OC Lit (| thie sid State in) which tt decision could bre? head in) 
the sid suit between Seotield., Shurmer WV iv ! le. its plaintitls, W 
The Lake Shore & Michigan Southern Railwa ( ompaty, as defend- 


’ 
_— 


ant, Wherein was drawn mn question the validity of a treaty or 
statute of, or an authoritv exeretsed under, the United States & the 
decision Was against their validity; or Wherein was drawn in ques- 
tion the validity of astatute oforan utheorits Xe reise under, snd 
State on the ground of their being repugnant to the Constitution, 
treaties, or laws of the United States & the deelston was in favor of 
such their validity ; or Whore 11) Wil drawn 12) cy the “LIOn) the construc- 

tion of a clause of the Constitution, or of a treaty, or statute 
(0) of, or commission held under, the United States & the deet- 

sion was against the tithe right, privilege, or exemption 
specially set upor claimed under such clause of the said Constitution, 
treaty, statute, or COMMISSION, a baihiiest error hath liappened to the 
vreal damaveotthesaid The Lake Shored&v Michigan Soutlie hi Railway 
Company, defendant,as by itssatid complaintappears, we, being willing 
that error, if any hath been, should be duly eorrected and full and 
speedy Justice done to the parties aforesaid in this be half, do com- 
mand vou, if judgment be therem given, that then, under vour seal, 
distinctly and openly, vou send the record and proceedings aforesaid, 
with all things concerning the same, to the Supreme Court of the 
United States, together with this writ, so that vou have the same 
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at Washington on the seeond Monday of October next, in the 

said Supreme Court to be then and there held, that, the record and 

proceedings aforesaid being Inspected, the said Supreme Court may 

enuse further to be done therein to correct that error what of right 

and according to the laws and customs of the United States should 
be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of 

H] the said Supreme Court of the United States, the 19th day of 

March, in the vear one thousand cight hundred & eighty-six. 

BR. COWEN, 
('), rh: of thie ( rreual Conrt of thre l nited 
States for the Southern District of Ohio. 


Allow el byv— 
SELWYN N. OWEN, 
Chief Justice of the Supreme Court of the State of Ohio. 


STATE OF Onto, City of Columbus: 


‘To the honorable Supreme (‘ourt of the United States 


Pursuant to the command of vou: within writ of error directed to 
us, we, under our seal, distinetly and openly, the record and pro- 
cecdings within mentioned, with all things concerning the same, 
before the judge within named, in a certain authenticated transeript 
to this writ attached, do send, as within we are commanded. 

ln witness whereof I, J. W. Cruikshank, clerk of the supreme court 
of Ohio, have have set my hand and seal of said court this 6th day 
of Nov., ISS6. 

[Seal of the Supreme Court of the State of Ohio 


J. W. CRUIKSHANK, Clerk. 


(2 | Tndorsed : | ll—-3— 78. No. 360, United States Supreme 

Court. Scofield, Shurmer & Teagle vs. The Lake Shore & 
Michigan Southern Railway Company. Writ of error. Filed Mar. 
4. TSS6.1n Supreme court of Ohio. J. W. Cruikshank, clerk. 


G3 STATE OF ODDO, | 
Franklin Co, 4 


AS 


supreme { ‘ourt ot { ito. 


s a. W. ( ‘rutkshank, clerk of the supreme eourt of ( hio, do hereby 
certify that the printed record hereto attached, marked “A,” is a true 
COPY of the record filed in the said eourt, and Is the record Upotrt 
which the case Was tried in the supreme court: that the paper 
hereto annexed, marked “3 ig Is a true COPY of the deer e entered in 
said court and transmitted to the court of common pleas for execu- 
tion; that the puiper hereto attached, marked “°C,” js a COPY of the 
bond filed in) this court: that the pretpre r hereto attached, marked po 
is the assignment of errors filed in this office: that the paper hereto 
attached, marked “ K, ix the citation filed in’ this court, with ae- 
knowledgment of service thereon, the whole, with writ of error, 


30 Ls. & MICH. SOUTH'N R’Y CO. VS. SCOFIELD SHURMER & TEAGLE. 


marked “FE,” constituting all the papers connected with and is a 
complete reeord of the case, and thus certified and transmitted tothe 
Supreme Court of the United States at Washington. 

Witness my hand and the seal of said court this 11th day of No- 
vember, A. 2. 1SS6. 


[Seal of the Supreme Court of the State of Ohio 
J. W. CRUITRKSITANK, 
Clerk of the Sup. Court of CO 


Fenaorsed on cover: dhe sUpretne eourt. No. [e). The lake 
Shore & Michigan Southern Kailway Company, plamtiffin error, 
vs. Scoficld, Shurmer & Teagle. Filed November 15, 1SS6. 
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SUPREME COURT 


OF THE 


UNITED STATES. 


a ee - ene _— _ es 


NO. 1:290. 


Tue Lake Suore & Micuican Sournern R’y Co., 
Pitt's in Error, 
Ay 


SCOFIELD. SHURMER & TEAGLE, 
Deft’s in Error. 


ARGUMENT FOR DEFENDANTS IN ERROR 


J. EK. [nNGrersoun 
AND 


V. P. Kurg, 


of Counsel. 
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IN THE 
Supreme Court of the United States. 


NO. 1290. 


THE LAKE SHORE & MICHIGAN ) 
SOUTHERN RAILWAY COM- 


PANY, a eee Argument for 
Plaintiff in Error, ‘ Defendant in 
Us. Error. 


SCOFIELD, SHURMER & TEAGLE, 
Defendants in Error. ) 


STATEMENT. 


The original action was brought in the Common Pleas 
Court of Cuyahoga County, Ohio, by Scofield, Shurmer & 
Teagle, to obtain an injunction against the Lake Shore 
Railway Company, forbidding it to require of them higher 
rates of freight than it was charging to other shippers. 
The cause went to the Supreme Court, where the injunc- 
tion was granted as prayed for, and the case is brought 
hither by writ of error. 
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ERROR ASSIGNED. 


The Plantiff in Error contends that the Supreme 
Court of Ohio, in the decree rendered in favor of Scofield, 
Shurmer & Teagle, has usurped the power which the Con- 
stitution cf the United States confers upon Congres, to 
regulate commerce among the several States, and that in so 
far as that decree enjoins the Plaintiff in Error from prac- 
ticing discrimination against Scofield, Shurmer & Teagle, 
upon freights taken up within the State of Ohio, to be 
carried to some point without Ohio, it is in conflict with 
the Constitution. 

In behalf of the Defendants in Error, it is contended 
that the Supreme Court of Ohio has not, in its decree, en- 
croached in any,manner, or to any extent, upon that Con- 
stitutional prerogative of Congress; that the issues } ined 
in the case, before the Court below, did not involve the 
exercise by that Courtof any power whereby it attempted 
to regulate interstate commerce , that the contention now 
made by plaintiffs in error to this intent, was urged upon 
the Court below only after that court had decided the 
matters in issue adversely to the Railway Company, and 
too late to give jurisdiction to this Court; that no Con- 
stitutional right of the railway company has been denied 
to it; and the introduction of the Constitutional question 
is merely colorable. 


I. 

Therefore, the Defendants in Error contend that their 
motion 18 well founde d, ty dismiss th is writ of error for want 
of jurisdiction. 

We contend that throughout the prolonged litigation 


between the parties carried on through all the courts of 


Ohio, the Railway Company never relied on any constitu- 
tional defense, nor in any manner sef 7/f up, until the final 
decree, when it Was too late to be made available. 

In order that your Honors may know when and how 
this constitutional question came into this litigation, a 
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short abstract of the claim made by Scofield, Shurmer & 
Teagle in the original action brought by them in the 
Common Pleas Court of Cuyahoga County, and of the 
answer made by the Railroad Company, will show that 
neither party had any idea that any attempt was being 
made to regulate interstate commerce, nor was any such 
attempt invelved in the issues. 


ABSTRACT OF PETITION 


The petition of Scofield, Shurmer & Teagle (whom 
we will for brevity call Scofield & Co.), sets forth that 
they are engaged at Cleveland, Ohio, in the business of 
refining and selling petroleum, and have a large capital 
invested in such business) That the Lake Shore Railway 
Company is a corporation, and as such @ common carrier 
of freight, organized under the laws of Ohio and other 
states, having a railroad extending from Buffalo in New 
York to Chicago in Illinois; having various branches ex- 
tending to other points, and connections at its numerous 
termini with other railroads; whereby facilities exist for a 
wide distribution of the products manufactured by Sco- 
field & Co. 

That Scofield & Co. have, at great expense to them- 
selves, built up a large trade in their business along the 
line of the Lake Shore Railroad; its branches and con- 
necting lines; and that their ability to hold their trade 
depends very largely upon their ability to transport their 
products at rates as cheap as are charged to other refiners 
who are their competitors. That the Standard Oil Com- 
pany is a corporation located at Cleveland, and eugaged © 
in the business of refining and selling petroleum, and is 
the chief competitor with Scofield & Co. 

That the Lake Shore Railway Company publishes 
from time to time its schedule of rates for the transporta- 
tion of petroleum from Cleveland to numerous points, 
some of which are within the State of Ohio and many of 
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them without that State, and exacts from Scofield & Co. 
the full payment of such schedule rates in every instance; 


but makes such rebates and reductions from these 
schedule rates upon all shipments made on its road by the 
Standard Oil Company, as result in a ruinous discrimina- 
tion against Scotield & Co.’s business; and that this dis- 
crimination is practiced by the Railroad Company with the 
design to injure Scofield & Co. and to aid the Standard Oil 
Company. | 

That Scofield & Co. have frequently demanded of the 
railway company to make the same rates to them as it 
makes to the Standard Oil Company, but it persistently 
refuses. 

That irreparable injury is inflicted upon the business 
of Scofield & Co. by such discrimination, and that the 
multiplicity of suits which must be brought by them to 
recover their damages, makes it proper for the court to 
enjoin the Railway Company from all such discrimination 
against them, and for such injunction they pray. 

The Railway Company makes atwo-fold defense; first, 
by admitting certain of the material averments of the 
petition and denying the rest; second, by certain pleas tn 
avoidance. 


ABSTRACT OF ANSWER. 


The answer admits that Scofield & Co. are engaged in 
business substantially as they aver in their petition. 

Admits that the Railway Company is such corporation 
and common carrier as is alleged, and that it generally 
has sufficient equipment and means to carry all freight 
offered. 

It then denies specially certain averments of the peti- 
tion, and generally every other averment. 

The answer then avers that Scofield & Co. have a full 
remedy at law for their grievances, and that the extraor- 
dinary remedy sought by injunction should not be granted 


” 
till the fact of illegal discrimination has been found by a 
jury. (Record p. 6.) 


The answer then sets forth at great length a further 
defense in the existence of a contract which the Railway 
Company was induced to make with the Standard Oil Com- 
pany, in order to benefit the public by preventing the re- 
moval from Cleveland of the large refining works of the 
Standard Oil Company; and also in order to secure the 
entire transportation of the Standard Oil Company’s pro- 
ducts ; the substance of which contraet was contained in 
the agreement on the part of the Standard Oil Cempany, 
to give to the Railway Company all its business for the 
West and Northwest, and to make its shipments for each 
year equal in amount to those of the year preceding ; and 
on the part of the Railway Company to carry the oil of the 
Standard Oil Company at an average of ten cents per 
barrel below the schedule rates which should be charged 
to all other shippers. (Record p. 6-8.) 


The Railway Company then avers (Record p. 8) that 
the Standard Oil Company furnishes to it nine-tenths of all 
the oil transported out of Cleveland . and that it is ready 
and willing to make to any other shippers, who will fur- 
nish an equal amouw tof freight, the same rates made to 
the Standard Oil Company The Railway Company pleads 
as a further defense, that to some extent the Standard Oi] 
Company furnishes its own cars for transporting oil in 
bulk, and that at the points of delivery such oil is unloaded 
without cost to the Railway Company, and that at some 
points the Standard Oil Company has tracks of its own 
upon which cars can be delivered with saving of expense 
to the Railway Company, but it is nowhere averred that 
these savings of expense are equal to the deduction given 
to the Standard Oil Company, or are the basis of such de- 


duction. 


The Railway Company further says that, as to ship- 
ments made to points upon the lines of railway connect- 


tH 


ing with it, it has no power to tix through rates except 
with the consent of such connecting roads, and is not re- 
sponsible for such rates, and that its rates to Scofield & 
Co. have been at all times reasonable. 

row this answer it appears that the Railway Com. 
pany had then no idea that the relief asked for by Sco- 
field & Co. was of such a character that the Railway Com- 
pany had a defense in the shield of the Constitution. It 
makes no hint at such a defense. 


ABSTRACT OF REPLY. 


By way of reply Seotield & Co. deny the existence of 
such acontract as the answer sets forth; deny that the 
Railway Company has no power to make through rates on 
connecting roads, and deny that the rates to them have 
been reasonable ; and aver that when they have offered to 
furnish tank ears as did the Standard Oil Company, the 
Railway Company has still refused them equal rates. 


DECREE IN COMMON PLEAS. 


Upon these issues the Court of Common Pleas pro- 
ceeded to hear and determine the rights of the parties, and 
entered a deerce in favor of Scotield & Co., without a word 
in it that can be construed into a regulation of interstate 
commerce. (Record pp. 12-i5 ) The court, having juris- 
diction of the parties and of the subject matter, which 
concerned those duties of impartiality, which the Railroad 
Company in making contracts within the State of Ohio, 
owes alike to all its patrons, entered a decree enjoining the 
Railway Company from practicing any discrimination 
against Scotield & Co. in the way of charging them higher 
rates of freight for like amounts of oil taken up in Ohio 
and carried for them between certain points, than it 
should charge other shippers, and especially the Standard 
Oil Company, for like amounts of oil taken for it at the 


same time and place, and carried between the same 
points. 


The Railway Company took an appeal to the District 
Court. The District Court heard the case and found the 
issues of fact generally in favor of Scofield & Co., as will 
be seen in 25 points given. (Record pp. 16-21.) 


They did find a contract existing between the Railway 
Company and the Standard Oil Company, embracing the 
points set forth in the answer, but they also found the 
contract to provide that if the Railway Company should 
give to other shippers like rates as to Standard Oil Com- 
pany, the Standard would, as far as possible, withdraw its 
shipments. (Record p. 21, point 20.) And the District 
Court, finding important and difficult questions presented, 
reserved the case to the Supreme Court of Ohno, stating 
the questions which were considered important and diffi- 
cult in fourteen propositions, covering such questions as, 
First. Is this a proper case for injunction? 2d. What are 
the duties of common carriers at commom law, as dis- 
tinguished from statutory provisions of Ohio and other 
States? 5th. Maya contract to discriminate be enforced, 
if entered into in consideration of receiving all of a 
shipper’s freight? 8th. Can a common carrier, with the 
object of securing a large business, make discriminations? 


The yuestion which comes neurest to the question of 
interstate commerce, is by number 83, (Record p. 15), to- 
wit : 

“Should decree be entered for plaintiffs, and if so to what extent 
‘ should it be enforced--only within the bounds of the State. or to all 


* parts of the country within or without the State, to all points reached by 
“ defendant and connecting lines ” 


When we called vour Honor’s attention to the final 
decree in the Supreme Court, we will endeavor to show 
that whatever difficulties might lurk in this question, it 
was not understood that any difficulty arose because of the 
provision of Art. 1, Sec. 8, par. 5, of the Federal Consti- 


tution. 


s 


We next ask your Honor’s attention to the questions 
which the learned counsel of the Railway Company sup- 
posed to be involved in the case before the Supreme Court 
of Ohio. ‘They printed a very full argument covering 41 
pages, and we take therefrom their own statement of the 
question involved. : 


ABSTRACT OF POINTS ARGUED BY COUNCIL 
FOR THE R'Y CO. BEFORE SUPREME COURT 
OF OHIO. 


“Upon the case so made the District Court made or suggested, as ap- 
“pears of record, fourteen distinct legal propositions that it deemed impor- 
“tant and difficult, and which, in its judgment, should be submitted to the 
“Supreme Court; among which are in substance the following : 

“1. Is this case, upon the face of the petition, one in which the Court 
“ought to interfere by injunction ; and if so, will such right extend to ship- 
“ments over the entire line of defendant and connecting lines ? 

“What are the duties of carriers at common law, as distinguished 
“from statutory provisions of this State; and are defendants at common 
“law obliged to carry freight for oll parties or members of the public, at 
“the same price, without a regard to quantity, or circumstances connected 
“with the transportation 

aa * May def. niddant, as a common carrier, contract with a party con- 
“trolling more than %0-100chs of all Che freight of a particular class, in con- 


“stderation that a shall recess ili the trelght of sud h party, that the quan- 
“titv shall mot be diminished, (low terminal facilities as to loading, unloading 


‘and delivering freight shall rod different from usual treight and 
“with less expense and risk to the carrier, to carry such freight with such 


“conventlences and | enelits Por vess That wetie ral tariff rates to the public ? 


o- 


“4 M iv defendant iake any distinetion in prices on the ground of 
“quantity, and of covenants te continue the same, if thereby it can make 
“? yreatet pre fit than te eha ge tie sate prices lor quantities small and 
“Swrent? Is defendant, unde: ustances, obliged to charge the 


~ 


“same pres yet r tou, or thet yl Vv, Tor the same distance, to all persons 
“tendering tre | tol the sani miss, Or miav ot in pol taith, and without 
“intention to mjure other prrecdine sor poitronus, Contract to carry for one 
“party, uta less price than general reisonable rates : of the reby it can secure 


“a large ana pe! Htinkbie Dtisitiess, Wililci: W ild otherwise be diverted from it 
“in whole or in part 

“> Lu other words, had the defendant. under the circumstances found 
“by the Court, the right to make sod keep the contract claimed and found to 
“have been made, with the Standard as iy aist che pl intuit’ and the public, 
“who were at all Gimes treated alike and charged the same price, provided 
“the charges to them were teasonab.e, and each and all were to be allowed 
“the same benetits, by furnishing the same quantities and facilities ?”’ 


These propositions, thus stated by the learned counsel, 
furnished the ground, and all the ground, on which they 
built the defense and rights of the railway company. And_ 
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here is not one word of any attempt to regulate commerce 
between States. Nor is there, in their long and able argu- 
ment, any contention of that character. And we think 
this deserving of emphasis from the fact that counsel for 
Scofield & Co. had. in their opening brief before this court, 
referred to this pcint as one imposing no obstacle to the 
relief sought. | 


ABSTRACT OF POINTS DECIDED BY THE SU- 
| PREME COURT OF OHIO. 


Let us next bring to your Honor’s attention the de. 
cree itself, of the Supreme Court of Ohio, pronounced 
upon the issues so submitted to it. 

The Supreme Court of Ou.io has carefully provided 
for the determining of what are the points of law decided 
by it in any case, as Is seen by the following rule adopted 
in its practice 

“Rule 6, A Syllabus of the points decided by Court in each case, 
“shall be stated in writing by the Judge assigned to deliver the opinion of 
“the Court, which shall be confined to the points of law arising from the 
“facts of the cause that have been determined by the Court. And the Syl- 
‘“Jabus shall be submitted to the Judges concurring therein, for revisal be- 


“fore publication thereof; and it shall be inserted in the book of reports 
“without alteration, unless by the consent of the Judges coneurring therein.” 


In conformity to this rule, there will be found in 43 
O. S. Rep. p. 571, Scotield vs. Railway Co., the full report 
of this cause, with a syllabus prefixed, of the points of 
law determined by the Court ; they are as follows : 


SCOFIELD VS. RAILWAY COMPANY 


“ Railroad companies,—Commen carriers. — Remedy of shipper injured 
“by disecrimination.—Contract to make rebate by reason of larger freightage, 
‘**void.— Remedy by injunction -~—( ‘onsolidated corporation through several 
“States.” 

‘1. A railroad company, organized under the Statutes Of Ohio, is a 
“common carrier, and is subject to judicial control to prevent the abuse of 
“its powers and privileges, 

‘2. Where a lower rate is given by such corporation to a favored 
“shipper, which is intended to give, and necessarily gives, an exclusive 
“monopoly to the favored shipper, affecting the business and destroying the 
“trade of other shippers, the latter have the right to require an equal right 
“for all under like circumstances. 


jt) 


‘So. Wheresuch a corporation, asa common carrier, in consideration ol 
‘the fact that a shipper furnished a greater quantity of treights than other 
“shippers during a given term, agrees to make a rebate on the published 
“tarifl on such freights, to the prejudice of other shippers of like freights 
‘under the same circumstances, Tleld =: Such a contract isan unlawful dis- 
“crimination in favor of the larger shipper, tending to create monopoly, 
“destroy competition, injure, if not destroy, the business of amaller opera- 
“tors, contrary to public policy, and will be declared void at the instance of 
“parties injured thereby, 

‘4 Such a contract of discrimination cannot be upheld simply be- 
‘cause the favored shipper may furaish for shipment during the vear a 
“larger freightaye in the aggregate than any other shipper, or more than all 
“others combined. A discrimination resting exclusively on such a basis 
‘will not be sustammed. 

“S. Although a court will ordinarily look to the interest of a common 
“carrier as an element in the case, when a contract with hin relating t 
“freightage is attempted to be upheld or set aside, such a contract will not 
he sustained ly the courts stiiply because the business to be done under it 
‘is ‘largely profitable’ te ham. ; 

“ () Where if appeared threat the plaintiffs’ business Wiis stich as to 
‘make them frequent shippers, and that a continuous series of shipments 
“was necessary in conducting then business, and that a remedy sought ly 
“setions at law wotld lead tos mitiltiplicnts of sults, Held . The (Court 
“willintervene by injunetion to prevent a muitiplieity of anits, and it is not 
”* aa prerequisive that the plaratitts should have tirst established their rights 
“by an action at law, 

‘7. Where a defendant railroad company is a corporation, consoli- 
“dated under the statutes of several Stites. including this State, and its 
“road extends into several States. Held: That its acts of injurious dis- 
“crimination, committed or threatened in this State to the business of 
“shippers, either here or along the line of its railroad, may be enjoined by 
“the courte of this State.” 


Neither inthis syllabus, nor in the more elaborate 
Opinion of the learned judge found in the report cited, 
is there anv reference to. thre briprortant question of the 
regulation of interstate commerce. It is true that point 
7 of the svilabus considers whether the Injunetion should 
be limited to acts of the Railway Company committed, or 
threatened in Ohio, and upon p. 621, Judge Atherton dis- 
ClisSesS Ul SOlli¢ length this pravt dal but bie nowhere suqqgests 
that an ditheulty yrows out of the provisions of the Fed- 
eral Constitution now under consideration : on the eon- 
trary, he puts the question as one of mere jurisdiction, 
urising from. the objection that, as the corporation is 
created by several States, the courts ot anv one state can 
only control its acts done in such state 

After the Supreme Court had rendered its decision as 
above stated, it became ne essuryv lor counsel to furnish a 
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full journal entry, covering in detail the acts to be en- 
joined ; and such entry was prepared and may be found 
on pp. 22-25 of the reeord. 


The one principle running through the entire entry 
is simple. No higher rate shall be charged by the Railway 
Company against Scofield & Co. for oil received by it at 
any point on its road, and carried to any point of delivery, 
whetber such point of delivery be on its own road or on 
any connecting road, than is charged at the same date 
against any other shipper, for a like amount of oil carried 
between the same points. After this journal entry is ap- 
proved of by the Court on the motion of counsel for the 
Railway Company, there is added a certificate of the Court: 

‘That in the rendition of said de ree, it became and was material to 
“the case, to determine whether paragraph 3, Sec. 5, Art. 1, of the Constitu 
“tion of the United States, as to the regulation of commerce among the 
“several States, would be in any manner interfered with or violated, by the 
“decree of this court herein rendered, the defendant claiming that it would; 
“but this court decided adversely to said claim, and held that when a defen- 
“dant railroad company is a corporation, consolidated under the statates of 
“several States, including this State, and its road extends into several 
“States, its acts of injurious discrimination, commutted or threatened in this 
“State, to the business of shippers, either here or along the line of its rail- 
“road, may be enjoined by the courte of this State.” 

From this foregoing abstract of the pleadings, of the 
facts proved, of the principles of law relied upon, and 
argued by counsel for the Railway Company, as well as of 
the points of law embraced in the decision of the Su- 
preme Court of Ohio, we think it is apparent that this 
claim made by the learned counsel for the Railway Com- 
pany, upon the final entering of the decree, that the pro- 
vision of the Federal Constitution giving power to Con- 
gress to regulate commerve among the several States, 
would be violated or interfered with by that decree, was 
not atany time a substantial defense, was not In any man- 
ner set up, nor relied on, tor the protection of the rights 
of the railway company; but it was interposed speciously, 
at the last hour, merely for delay. 


As we understand the decisions of this Honorable 
Court, made upon writs of error, sent to the highest court 
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of a state, upon the ground that such court has denied a 
constitutional right of plaintiff in error ; it is a well set- 
tled principle that it must be shown from the record that 
the plaintiff in error made his defense not colorably. but 
substantially, on that ground—that he “relied on it.” 

In 1 Wall, 142, Bridge Proprietors vs. Hoboken Co., Mr. 
Justice Miller, in pronouncing the opinion of the court 
after remarking that it is unnecessary to name in express 
words the constitutional point drawn in question, says : 


“But the true and rational rule is that the court must be able to se 
“elear/y, trom the whole reeord, that a certain provision of the Constitu- 
“tion, or act of Congress, wus relied on by the party who brings the writ of 
“error, and that the right thus claimed was denied,” 


in 92 U'. 8. 286. lusurance Co. vs. Herenden, Mir. Chief 
Justice Waite, delivering the opinion of the Court, says - 


“* This record does not show that anv Federal question was decided, or 
“necessarily involved, in the judgment rendered by the court below. The 
“pleadings, as well as the instructions asked and refused, present «it </ Pos 
“of yeneral lave alone ” 


Such, we submit, was the character of the issues In 
the case now at bar, as made by the pleadings, by the 
questions argued before the Supreme Court of Ohio, and 
by the points of law by it decided. They were all ‘* ques- 
tions of general law alone,” and so understood by the 
parties and the Court. , 

in 275 U. S. 24. Detroit Ri. Oo. vs. Guthard, Mr. 
Chief Justice Waite, 1hi delivering the opinion of the court, 
after referring to the constitutional question supposed to 
have been disregarded below, Says 


“The record certainly does not show that any such claim was made, in 
“the state courts, or that such a question was raised or presented for deci- 
“sion, or that it was decided. Nothing of the kind appears either in the 
“pleadings, or the tinding of fact, on which alone the case was heard in the 
‘Supreme Court.” 


It Is true that further (>)) the Hlonorable Chhiet Justice 
remarks 


” if the Court below had certitied mn proper form that such a right was 
“sel up and claimed, and that it was denied, we could have taken juris- 
“dietion,” 


What would be “proper form,” and how it should be 
‘set up,’ is not here stated. But we tind instruetions 


ay” 


ay” 


Ls 


’ 


Upon the-e matters in 116 S, a4, Simmerman es, Ne- 


ig 3 eer " | 5 
braska. Mr. Chiet Justice Waite, delivering the opinion 
of the Court, savs: 

“Tt nowhere appears from this reeord, either in the application for 
“a change of venue, or in the objection to the admissibilitv of evidence, or 
“the charge of the Court as given, or to the refusal to charge as requested, 


“Or in the motion for a new irial, the assigament of errors in the supreme 
“Court of the State, or the Opin os tiled ip that Court: that ony kederal 


“question was actinally presented for consideration, or in anv way relied on 
“hefore the final judament from which this writ of error has been taken, 
“+ Qa, fj Vig dies ay Ceime . si°é Chai j :  s * j ve 


The range of search niade by his Honor, in his efforts | 
to find a Constitutional question, relied on by the plaintiff 
In error, We submit was no broader than we have made it 
In the case at bar: and in this case, nowhere before final 
judgment, did such a (Question take Its uppearance It 
was then too late. It, however, we are mistaken upon the 
position argued above, and the Constitutjonal defense was 
sufficiently sei up, we contend that the court below de- 
cided it correctly, and ask your Honors to aflirm that de- 


cls]On. 
Il. 


If this Caurt hay jurisdiction, the judgment of the Sue 


pre nie (lourt of Ohio should he ii firmed. 


We have thus far admitted, for the sake of the argu- 
ment, that the contention made by our learned opponents 
involves a constitutional question. We are prepared to 
insist, that what has been done by the Supreme Court of 
Ohio, in this case, is in no sense a regulation of interstate 


Commerce 


Consider, if your Honors please, just what has been 
done. The Supreme Court of Olio, having jurisdiction 
over a corporation originally created by the laws of Ohno, 
and permitted to become by the same laws consolidated 


with other corporations, which had been created by laws 


of adjoining States, because their interests were common 
and their routes continuous, and having such jurisdiction 


by reason of pr rSoliai Service por such consolidated COr- 
poration, and the voluntary Lprpre arance oft it in) the courts 
of Ohio, was called on to apply to its conduct, as a public 
common carrier, those principles of ‘general law” which 
for more than a hundred vears have been held by the 
courts regulative of common carriers, in their duties per- 
formed for the public. The Court was called on to apply 
that doctrine which requires a common carrier to serve 
all) indiscriminately, so as not merely to require = it 
receive the goods of A as well as of B, but = to 
carry them Withott disertmination “us to rates when the 
-oods ive the same, and are carried at the sume time be- 
tween the same peo nts. And an Injunetion was asked to 
prevent discrimination in this respect. Beginning with 
the earliest forms of interstate transportation hy carriers 
using Wagon teams, and coming down through all the vast 
increase in the business since the era of railroads, the 
eourts of all kinds have been contintually expounding the 
contracts of such carriers; in a sense making rules by 
which =i hh) eontracts are to he Interpreted and entoreed : 
establishing the principles which define the duties of 
COMMON Carriers, as to thre degree of care required, the 
place of delivery, the rate to be charged in the absence of 
an express contract, ang many other principles regulative 
of such duties. And sueh principles have been uniformly 
appli d. whether the contract ended in the same state in 
Which it was eon Or ONXte nded, In course of its perform. 
ance, Into another state 

It was neve Supposed that such extent of the service 
Prom Ohe state Tato another, ever aitered the principles 


which controlled or regulated the contract. 


These came to be principles of ‘‘general law,’’ in the 
language used by Mr. Chief Justice Waite in the ease of 
Insurance Co. vs, Hlercnden (supra.) And when the Su- 
preme Court of Ohio came to apply these principles to al/ 
the contracts made by the Lake Shore Railway Co with 


Seotield & ith. ana required It to exercise toward them 


Ld 


th duty of equality of rates fixed for more favored 
shippers, it was only applying rules of general law ; and 
it Was no more regulating interstate commerce than have 
all the courts since the adoption of the Constitution, been 
regulating interstate commerce, by deciding questions of 
“general law’ applicable alike to contracts performed 
wholly in one state or partly in several states. 

It is not denied that so far as the injunction of the Su- 
preme Court of Ohio operates to forbid discrimination on 
the part of the Railway Company against Scofield & Co. in 
relation to oll jaken up for themin Olio to be earried to 
another state, It affect sees to some extent, the interstate 
commerce which is being carried on by the Railway Com- 
pany. But no part of the injunction is issued against any 
‘arrving by the Railway Company; it is issued against the 
making of discrimination among shippers; and the em- 
bracing within this injunction of shipments from this State 
of Ohio into arother State, is not because it is an inter- 
state commerce. It is notin any sense an attempt to makea 
rule or regulation of commerce among the States. And this 
Court has repeatedly announced the dectrine that “It is 
“not everything that affects commerce, that amounts to a 
“regulation of it, within the meaning of the Constitution.” 
15 Wall. 293, State tar on Railway gross receipts. Re- 
affirmed in 94 U, S116. Munn vs. Illinois ; and again in 


118 U. 8. 566, Wabash Railway Co. vs, Illinoie. 2 
Goo. 7 ce = 


y 0%LsS LS P3000 La. e | 
ns he it is veilaaded by our learned opponents, as the — 


inform us, that the case last cited is decisive against the 
power exercised by the court below. 

We do not so read that important case. 

First. Upon the point first in order argued by us, 
that the attempt to introduce a constitutional question 
was made too late; the case in 118 U. S. differs substanti- 
ally from the case at bar. 

On p. 562 (118 U.S.) it appears that after a demurrer 
by the defendant (the railway company), had been over 


ruled, thie raidwdu cf Hepany pleaded, fri ats fulle St eute nl. the 


] 


contlict betwee mn tne statute of Iilinows ana the clause ot 


Art. 1, See. 8, of the Federal Coustitution 


Necondly, In the ease mM thre | 1S | oo the Statute of 


Liinots preriii tite 7 Lie whole cuse, ai d. afte] Its eflect was 


determined, there was nothing left to support the judg- 


ment below but lhi the Case at Dar thie re Is ne prete rie oft 


any ground of attack in the Supreme Court of the United 
States against so much of the deeree below, asis operative 
upon contracts of freight to be performed wholly within 


the State of Olhuo 


Phirdly. The question made in the 118 U.S. con- 


cerned an ‘atletipt oy the Legislature of Llineis to re vulate 


rates of freteht between different places in [llinots and the 
citvol New York, and was therefore declared to be a regu- 
lation of interstate Commerce: but in the case at bar the 
Court has only declared what are the duties Imposed by 
the principles Ol COMMILOTI law pron id public carrier, and 
has applied a uniform rule upon the railway company, to 
pive equal rates to all shippers bye tween the same points 

even When such shipments begin in the State of Ohio and 


end in another State. 


Because of these differences, Wwe think that the CASE oft 


Wahaush Railway Co. vs. [Hinoix is nota precedent for the 
determination of the case at bar, 


We submit that all which has been decreed ly the Su- 
preme Court of Olio, is strictly within the well known 
jurisdiction ofa court of Cquuily, baa case pe rsonally before 
it the party on Whom the decree isto take effeet. It may 
1h such Case compel the performance Ly \ detendant of 


| 


every act Which, if done voluntarily by him, would give 
effect to the objects sought to by gained by the decree-— 
even to the conveyance of lands in another jurisdiction, 
or to the performance of a contract which is there to be 


performed. 


li 


6. Cranch 148, Massie vs. Watts. 

17. Howard, 322, Booth vs. Clark. 

99. U0. S., 248, Phelps vs. MeDonald. 

The Supreme Court of Rhode Island, in a decision 
made in May, 1886, Providence Coal Co. vs. P. & W. R. 
R. Co., reported in Vol. 4 Atlantic Reporter, p. 394, quote 
with approval the opinion given by the Supreme Court of 
Ohio in the case at bar, so far as it pertains to the juris- 
diction of the courts over the railway company concern- 


ing contracts for the carrying of freight taxen up in Ohio, 


to be delivered outside of the State. 
All of which is respectfully submitted. 
' J. E. INGERSOLL, 


V. P. KLINE, 
Att'ys for Defendant in Error. 
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STATEMENT. 


This action was brought in November, 1883, in the Court 
of Common Pleas of Cuyahoga County, Ohio, upon petition 
of defendants in error, to which answer was duly filed. Trial 
was had in Common Pleas, and decree was made granting an 
injunction, which, to a certain extent, regulated and controlled 
the defendant in its interstate traffic. 

Appeal was taken to the District Court, where, on motion 
of defendants in error, the cise was reserved to the Supreme 
Court of Ohio for decision. 

The District Court found the fact. **That the defendant 
‘is a consolidated railroad company owning and operating a 
“railroad extending from Buftalo, in the State of New York, 
‘to Chicago, in the State of Illmois, and passing through 


te 


“parts of States of New York, Pennsylvania, Obio, Indiana, 
‘Michigan and = Ulimois; and also, owning and operating 
‘branches from Toledo, in the State of Ohio, to Detroit, in 
“the State of Miehivan., and also from White Piweon. in the 
“State of Michigan, to Garand Rapids, in the State of Miechi- 


orn. (Reeord, }). ti.) 


One of the questions reserved by the District Court, and de- 


chided yy the Supreme (‘ourt., wae as follows : 


ons. Should decree be rendered for plaintitts, and if so, 
“to what extent should it be enforced, only within the bounds 
‘of the State, or to all pulrts of the COULTER within or without 
‘the State, fo al! points reached yy defendant snc connecting 


‘Hines 2° (Record, p. 15.) 


The Supreme ¢ ‘ourt of Olio. in Deana term. PS86. ad- 
jruderedd, nmone other thinas. that “the said defendant, the 
“Lake Shore & Michigan Southern Railway Company, its 
“officers, servants and agents, and all and each of them: be, 
“and oare hereby restrained, prohibited, and enjomed from 
vocharging looor exacting or collecting of the plaintiffs Lipron 
the shipments ot petroleum or any af its products, mite 


trom Ole point le spother Vt frends fi fy pablus line or putele 


Se ntid. need atin j hie Ihem. ay, ae the nt) proud son teal Va pac of 
vdefendant’s road and its branches fo aay other potut beyond 
ned, Lena nnd renehed I) the line of any other ritlrond Oreo: 
‘non carrier Which connects with defendant's said Tine, any rate 
‘or rites or charges tor freht or otherwise greater, or more 
“than it, the said defendant. at the same time charges to or 
‘exacts or collects of any other person, firm, corporation or 
“ussochition, Which is shipping between the same points, petro- 


*? 


‘loum or any of its products.”  (Reeord, page 22. ) 
At the same, and as a part of said) decree, said) Court 
ordered and eertitied as follows : 
“Whereupon, on motion of the defendant, the Lake Shore 
“& Michigan Southern Railway Company. this Court orders 
‘it to lye (‘¢ rte te if ane pictihe part on th, y'¢ cord rey t/, oa C4IRe 
nd or th ahaa “Jide nhrone f fd Cree thit ‘di th, ¢ ndition of 


Seesal ¢ ae if hy, CCl side and ‘ds spate pial he the CCl Ne te debe j'- 
Sine whe they paragraph Be section S. artich 8 of th. (un- 
Sot fihion or th. lonshe f Nhat, NS «IS hes th, i‘? qulation of COlli=- 
ere Mand th. Neos pal shitter, mole h, On “ny sedhher 
yt, rterod with, cay wiolated hy th. decree of this (vuyt 
‘*h, in nieved, th, defi ndant claimeing thet et mould, hut 
4h is (ut di ry, vl ahr j'Ne ly he weed clade and held that 
rh, “ead fd fi nedadnul padlroud ¢ Ct prarney is f corpor tion cousol- 
Shaheed wick ;’ the statutes or xe wepetl wheat x. and etx poud ex 
led yids into weet yal hitler, inelucding this stite, its nets of in- 
‘Furious discrimination committed or threatened in this state 
“to the business of shippers either here or along the line of its 
‘railroad. may be enjoined by the Court of this state. 


‘And this Court orders it to be certimed furthermore 
‘that defendant claimed that an injunction by this Court re- 
“straining defendant from contracting within the State of 
“Ohio as to freight charges bevond the limittof said state, and 
‘into and through other states and territories different from 
‘the regular tariff rates as charged to plaintiffs would operate 
‘asa regulation of commerce, and thereby infringes upon the 
‘durisdiction of Congress given by said provision of the Con- 
‘stitution of the United States. 


“And it is hereby further certified, that this Court is the 
‘highest court of law and equity in the State of Ohio im which 


** 
. 


‘a clecision can be had (Record, pages 25, 24.) 


By writ of error the ease was brought into this Court and 
the PLAINTIFF IN ERROR ASSIGNED ERRORS, as follows : 


“1. ‘That the order and judgment of said Court in en- 
‘joining freight contracts in the different states through which 
‘snidl railway is constructed and operated is contrary to that 
‘‘part of the Sth section, article 1, of the Constitution of the 
“United States, which provides that Congress shall have 
“power ‘to regulate commerce with foreign nations and among 


‘the several states.’ 


‘That so much of said order and judgement as en- 
‘joins the plaintiff in error from making contracts for trans- 


“porting freight over its whole line, and branches and con- 
‘necting lines, over which it has no control, and which are 
“without the limits of the State of Ohio, is contrary to the 
‘authority vested in the United States by the Constitution 


thereof, nnd ly it vested in (Congress. 


3. That so much of said judgment, order and decree, 
“as enjoins the plaintiff in error from shipping anywhere over 
‘its lines and connecting lines petroleum oil, or its products, 
over the same or an equal distance, for a less amount than it 
‘may contract with the Standard Oil Company, without regard 
“to circumstances, locality, state or place, and intended to 
Scover, and does include the different) states through which 
‘the railway and its connections extend, is) contrary to, and 
‘against the authority exercised and maintained by the United 
States. 

“4. That said decree, order and judgment is erroneous 
‘ein this: that it compels the violation of contracts and torbids 
“the making of contracts for the transportation of petroleum, 
‘and its products, through the different states named in the 
record, and thus, if not expressly, by implication, undertakes 
‘to regulate commerce between different) states, and furnish 
“the sole standard upon which. or according to which the 
‘plaintiff in error may conduct) the business of defendants in 
“error, contrary to the laws and authority of the United States. 

“5. Said decree, order and judgment, is erroneous and 
“contrary to the Constitution, laws and authority of the United 
States, in that it attempts to regulate commerce between the 
vseveral states as between the parties, and prohibit: the free 
‘interchange in the carrving trafic between and through the 
“same, and compel alleged equality, without regard to cireum- 
“stunces, law or authority.” (Record, pp. 26 and 27.) 

The defendant in error moves to dismiss the writ of error 
on the ground: 

I. There is no Federal question involved in this action, 
and this Court has no jurisdiction herein : 


I]. The question on which the jurisdiction depends is so 
frivolous as not to need further argument ; 


III. It is manifest that the writ of error was taken for 
delay only. 


The plaintiff in error insists that said motion should be 
denied, for the following reasons : 


This Court has jurisdiction in’ this case, under the pro- 
Visions of Section 70% of the Revised Statutes, conferring 
jurisdiction upon this Court to re-examine, reverse, or affirm 
au fina, decree in any suit in the highest Court of a state, 
‘where is drawn in question the validity of a statute of or aa 
authority excroised under any stete, on the ground of its being 
repugnant to the Constitution of the United States, and the 


decision is in favor of its validity.” 


The decree of the Court below operates as a regulation of 
commerce between states. : 


It is mandatory, and prescribes the manner in which the 
appellant shall in’ the future carry on the business of trans- 
porting traftic between different states, and its effect in that 
regard in no wise differs from the effect of a statute covering 
the same ground. In fact, it is the same in effect: as the 
Statutes of Hlinois, under consideration in the recent case of 
Wabash vs. I]linois. 


It prohibits like acts, as the acts prohibited by that statute, 
and imposes a penalty for the violation of such prohibitions, 
to wit: punishment for contempt, except that a statute would 
apply as between all customers and all railroad companies, 
whilst this decree only applies as between the appellant and 
the appellees. But, this is immaterial, because if the Court be- 
low can regulate interstate commerce, as between one customer 


tj 


and one railroad company, it can, by different decrees, regulate 
such commerce between every customer and every railroad 
company. 

The jurisdiction of this Court over the decisions of State 
Courts is derived from ‘the questions involved and decided,” 
and the record should show that such question (as would con- 
fer jurisdiction) was decided or necessarily involved > Ins. Co. 
vs. Herenden, #2 N.S. 286, 287) 5 but it has never been held 
that the particular part of the Constitution infringed should be 
pointed out in express words. (Bridge Proprs. vs. Hoboken, 
[| Wall 116, 145.) 


The two cases above cited are also cited upon the brief of 
counsel for the defendants in error, but it Is submitted they 
do not sustain his contention, for the reason that what it is by 
those cases held) should appear, in order to give jurisdiction, 


does clearly tp pear in the ense ni lysar, 


The same may be said as to another case so cited (De- 
troit Ry. Company vs. Guthard, 114 U.S. 153.) where it was 
simply held and deeided that 


“Tf it does not appear affirmatively that) the Federal 
‘question raised here was raised below and was decided, or 
“that its decision was necessary to the judgement rendered, 


‘this Court has no jurisdiction. © 
In the case at bar it does so affirmatively appear. 


lt appears by the record that) appellant did rely upon 
the provision of the Constitution of the United States in ques- 
tion as a defense to the relief praved by the petition, to the 
extent that such relief, if oranted, would operate ais 2 regula- 
tion of interstate trathic. 


The assumption which seems to underlie the argument on 
behalf of the appellees, that it must appear otherwise than by 
the certificate of the Court) below that such question became 
material and was decided, is unwarranted by the authorities. 


The above-quoted question, reserved to the Supreme 
Court, No. 84, clearly raised and presented the question of the 


power of the state, by or through its judiciary, to establish 
and enforce a regulation of interstate commerce, und the State 
Supreme Court certify ‘*that, 77 *’ 
‘t hecame and was material to ae termine whether paragraph 
662) section S, article 1, of the Constitution of the lnited 
** Sates, as to the re qulation Cimon the several state N, would 


ndition of said decree 


he in Huy mdtnner nate rte red with or violated by the decree 
or this Court herein rendered, the defendant claurming that 
“it would, hut this Court decided adverse ly to said claim and 
“Sh, ld,” ete, 


This ‘tclaim,” by the counsel for the railway company, 
was not made upon the final entering of the decree, as stated 
in plaintiff's brief, but, on the contrary, it clearly appears by 
the certificate of the Court that such claim and the questions 
involved, were before the Court prior to and at the time of the 
rendition of the decree, and that it was'material to consider 
and determine such claim and question, and they were so con 
sidered and were decided in the rendition of the decree. 


In Simmerman vs. Nebraska, 116, U.S. 54, this Court 
stid: **We act on the case as made to the Court below when 


“6 the judgment was rendered.” 


It does not appear that any objection was made by de- 
fendant in error, to the consideration and determination of 
such elaim and question, upon the ground of laches or failure 
to raise the question in any other form or manner, but it would 
seem that the claim and question were raised; submitted and 
decided by the Court without objection on the part of the de 
fendants in error; and it is respectfully submitted that the 
claim here made in their brief, that the question was not pre- 
~ented in due time or form or in a proper manner, or was 


‘‘not understood,” comes too late. 

The Court below evidently regarded the constitutional 
question as properly before it and its determination as material 
and necessary in the case. 

So also we submit that the alleged extract from the argu- 
ment on behalf of the Company in the Court below, is not 


properly before the Court nor to be considered here: or, if 


considered, is of no toree or effect. 


So also as to the claim based upen the syllabus as pub- 
lished with the opinion of the (C‘ourt helow. 


[tix not to the svllabus or opinion of the Court that this 
Court is to look in order to determine what questions were In- 
volved or were material or decided : but to the record ‘and 
certificate of the Court below, made pursuant to law, which 


furnishes tinal and conclusive evidence. 


It will, however, be found that in the opinion, the Court 
SUVS : 

A further question is presented whether the decree for 
**plaintitts should be limited toor entoreed only in this State, 
‘or shall it extend to and be enforced against the defendant at 
‘all points reached by defendant's railroad, its branches and 


‘eonnecting lines” 


tf. In Medberry vs. Obto. 24 How., 413, this Court, 
Grier J.. said: ‘tit must appear from the record of the case, 
‘either inexpress terms, or by clear and necessary intendment, 
that one oft the cyte <tions which this (‘ourt had jurisdiction to 
‘reexamine and decide, was actually decided by the State 
“Court. This Weety he axzece rlained either trom the pleadings or 
‘by bill of exceptions, or hy (ft certineate of th Court.” It 
was also held that the published opinion could not be 
reviewed tor that Purpose, and made he pear of the record 
proper. 

In Brown vas. Atwell, 92 U.S. 327, 329, it was held that 
it Was net enough te give jurisdiction to this Court “tor the 
“record to show that a Federal question was argued or pre- 
‘sented to the State Court tor decision” : but that—'it must 
“appear that its decision was necessary te the determination 
‘of the cause and that it was actually decided, or that the judg- 
‘ment as rendered, could) not have been given without 
‘deciding -_" 


The certificate of the State Court in the case at bar brings 
the case strictly within the rule here laid down. — It says: 


% 


‘In the rendition of its decree, it became and was material 
the constitutional question. This 


‘*to the case to determine” 


is equivalent to saving “‘its decision was necessary to the de- 
‘termination of the cause.” That the question was *‘actually 
‘*decided” also appears. 

One question involved in the case (and which the plaintiff 
in error desires to present more fully at the proper time) is, 
whether the State may regulate freight charges beyond State 
lines. The contention of the railway company in this case is 
that the State cannot, by and through its judicial department, 
by decree, do that in this behalf which its legislative depart- 
ment may not do. 

The power given by the Constitution to Congress to regu- 
late commerce between the States is exclusive, as has fre- 
quently been held by the Supreme Court of the United 
States: and the existence of such exclusive power just as 
much excludes the exercise of such power by the Courts as it 
does by the Legislatures of the different States. 

It is not deemed necessary or proper, at this time, to enter 
upon a full discussion of the merits of the interesting 
questions involved in this case, nor to demonstrate their 
importance, but simply to show that they are properly before 
the Court in this ease. 

The assertion in the brief for the defendant in- error 
that this question ‘twas interposed speciously at the last hour 
‘merely for delay ” is unsupported by any evidence, fact or 
circumstance. 

There is no suggestion even that the injunction and decree 
have not been strietly complied with, nor is there any reason 
assigned, or that ean be given, why delay is beneficial to the 


railway company. 
I]. 


If this Court has jurisdiction, the judgmept should not be 
affirmed upon any of the grounds stated in the notice of 


motion. The question to be presented in the case is entitled 


la 


to, and worthy of mature and careful consideration, and the 
plaintiff in error should be allowed to present it in the 
usual manner at the proper time, and it should not be dis- 


posed of summarily upon this motion, 


The statement, in the brief of the defendant in’ error, of 
the error assigned, is incorrect. It is there stated that the 
error assigned relates to discrimination in ** freights taken up 
‘within the State of Ohio to be carried to points without 
“Ohio.” when, in fact, it relates to all that part of the decree 
Which assumes to establish rules and regulations affecting 
freights taken up in any of the States into or through which 
the railway passes: or, in the language of the decree, ** ship- 
‘ments of petroleum, or any of its products, made from one 
‘point to another upon defendant’s line of railroad and its 
branches,” or from any point on its line or branches to any 
point bevond its line, and reached by connecting lines. This 
extended to and embraced six States, at least. (Reeord, 


page =.) 


The statement UpoOm pruce li of the briet of the defendant 
in error, that the State Court ** has applied a uniform rule 
‘upon the railway company to give equal rates to all shippers 


“between the same points” more nearly approaches accuracy. 


It is to the establishment and enforcement of such rule or 
regulation by State authority bevond the State lines of Ohio 
that the railway company objects. It cannot be sustained 
upon the ground that ‘the Court has only deelared what 
‘are the duties imposed by the principles of the common law 
‘upon a common carrier.” [f the decree was limited in 
its operation and effect simply to Ohio, the common law of 
Ohio might sustain it. but the principles of the common law 
of Ohio may not be the principles of the common law of the 
several other States covered by the terms of the decree. 

There is ‘tne common law of the United States. The 
‘federal government is composed of twenty-four sovereign 
‘and independent States, each of which may have its local 


‘usages, customs and common law.” (Wheaton vs. Peters 
& Grigg, 8 P. St. 593, 659: State of Penn. vs. Wheeling 
Bridge Co., 13 How., 518, 564.) ; 


Without intending to present here the argument and 
authority upon the principal question involved in the case, it 
is perhaps proper to call attention to the fact that since the 
decision of this case in the State Court the decision of this 
Court in Wabash, ete., Railway vs. Illinois, 118 U. S., 557, 
has been made, in which it is said by the Court— 


** It cannot be too strongly insisted upon that the rights of 
‘continuous transportation from one end of the country to 
‘the other is essential in modern times to that freedom of 
“commerce from the restraints which the State might choose 
‘Lo impose upon it, that the commerce clause was intended to 
‘secure * * * and it would be a feeble and almost 
‘useless provision * - * if the State, within whose 
‘limits a partof this transportation must be done, could 
“impose regulations concerning the priee, compensation, or 
“taxation, or any other restrictive regulation interfering with 
‘and seriously embarrassing this commerce.” (Page 573.) 


So in Mobibe & O. R. Co. vs. Sessions & Ors, decided in 
Cireuit Court, S. D. Miss.. Sept. 1, 1886, (28 Fed. Rep., 
592) it was held that an attempt by the State to foree upon 
the company the adoption of tariff of rates, freight rules and 
regulations, and classification of freights, in respect to the 
rate to be charged for transportation from points within to 
points without the State, and not only ever the company’s 
road in the State, but through all the States through which 
its lines of road passed, presented such a case as authorized 
that Court to grant relief therefrom. 

The R. 1. ease cited in the brief of the defendant in error 
(4 Atlantie Rep. 349), and which is referred to as supporting 
the decision in this case in the Court below, is based upon and 
follows the decision of the Illinois State Court in the Wabash 
vs. [llinois case and was decided before the reversal by this 
Court in that case. 


The other cases cited in said brief. at page 17. have ne 
application here 

[t is respecttully submitted that the principles upon which 
the Wabash vs. Illinois and the Mobile vs. Sessions cases were 
decided, apply to this case, and thai the State cannot, by its 
legislature, judiciary or commissions, establish or enforee such 
rules or regulations athecting Interstate commerce 4s- if is 
attempted to establish and enforce by the decree sought to be 
reviewed. 

The question upon which jurisdiction depends is not triv 
oOlous, Nor is it manitest that the writ of error was taken tor 
delay > but. on the contrary, it is clearly apparent that the 
question isan important one and that the defendant in error, 
in wood taith, and with no motive tor delay, Is properly seek- 
ing to obtain an adjudication upon it. 

ASHLEY POND, 
r. J. ESTEP. 


( ounsel for Pir in Error. 
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E. J. Le BRETTON, Apmrnistrator, Etc., ET AL, 
Piaintiffs in Error, 
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BARBARA JENNINGS, Apministratrix, Etc., 
Defendant in Error. 


Brief of Defendant in Error on Motion to Dismiss 
Writ of Error, or Affirm the Judgment. 


Statement of the Facts of the Case. 


Barbara Jennings, administratrix with will annexed, of the estate 
of A. A. Jennings, deceased, as plaintiff, instituted her action in the 
‘Superior Court of the State of California, in and for the City and 
County of San Francisco, to foreclose a lien of a street assessment, 
made and issued for grading a certain part of Bay street, in said 
city and county. 

The complaint sets forth, in twenty-nine paragraphs, the proceed- 
ings had and taken under the statute laws of the State (Stats. 1871-2, 
p. 804, and 1877-78, p. 931), and closes with a prayer for judgment 
and decree of lien for $1,898.09, with interest thereon, against the 
fifty vara lot therein described, and for sale thereof to satisfy such 
lien. 

The answer traversed many of the averments in the complaint, 
and then, as a further and sepaiate defense, the defendants therein 
allege that the contract for the grading was not authorized by said 
acts of the Legislature, except upon certain conditions, and that the 
grading was of no benefit to the lots in question, or would increase 
their value, but was of a great benefit to the city and county at large. 
(Orig. Trans., p. 15.) 
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The defendants, after losing the case in Trial Court, moved for a 
new trial on a ‘‘ Statement of the Case,” as provided by the Code 
of Civil Procedure of California (C. C. P., See. 659, Sub. 3), which 
statement contains all the evidence adduced at the trial, and the 
questions of law presented on motion for a new trial. (Orig. trans.. 
pp. 159 to 168. ) 

The errors of law assigned by the defendants in the Trial and 
Appellate Courts are thirty-one in all (Orig. Trans., pp. 164-168; 
printed Trans., pp.—); but we fail to find a single assignment of error 
that expressly, or by fair implication raises or presents any Federal 
question. ‘There is nothing in the answer that even hints at such a 
question. The errors of law assigned for convenieuce of the Court, 
we will insert in appendix. The defendants fAevesw (plaintiff's in 
error herein) being unsuccessful in the Trial Court, as before st ited, 
duly perfected an appeal to the Supreme Court of the State of Cali- 
fornia from the judgment and order refusing a new trial. 

The questions presented to and passed npon by the Supreme 
Court of California in the opinion in the case, which is reported in 
21 Pacitie Reporter, p. 1,127, 80 Cal.. p. 9, are four, and only one of 
Which need be noticed here, and is stated in the opinion of the 
Court, as follows: 

‘That the objection to the assessment is, that it was not levied in 
proportion fer dn nests, andl was, therefore, he yjond the constitutional 
power of the State and mernieipal fovernine nis,” 

The Supreme Court of California, following prior decisions, 
affirmed the judgment of the Trial Court, which holds that the stat- 
ute is constitutional, but did not consider or deci/e, as we under- 
stand the decision, that the law of the State was in any respect 
repugnant to the Constitution or laws of the Uuited States. 

BR iwards vs. Elliott, 21 Wal., 590; The Victory, 6 Wal., 354. 

The defendants therein, after fwe/ jadgment and decision of the 
Supreme Court of the State of California, sued out a writ of error to 
the Supreme Court of the United States, which we now move to dis- 
miss for want of jurisdiction or power in this Court to review the 
same. 


ARGUMENT. 

Tv give the United States Supreme Court jurisdiction of a case from 
the Supreme Court of a State, the Fe leral question must first be raised 
in the Stare Court and presented by the record or Transerip' filed in the 
case. (Sec. 709, Revised Statutes. ) 


“A 
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Under the Code of Civil Procedure of California (C. C. P., Sec. 
670) a ‘‘ Statement of the Case ” on whicha motion for new trial may 
be made (C. C. P., Sec. 659, Sub. 3), does not form any part of the 
Judgment Roll, but Bills of Exceptions do. But even if this Court 
will look into the whole record of the case, we respectfully submit 
that no Federal question was involved, raised, or presented. 

As we understand the decisions of this Court, the following 


propositions, as announced from the adjudged cases, were stated in 


Murdock vs. City of Memphis, 20 Wal., 635, 
and have been repeatedly followed ever sinee by this Court, which 
are as, follows: 

‘*1. That it is essential to, the jurisdiction of this Court over the 
judgment of a State Court, that it shall appear that one of the ques- 
tions mentioned in the act must have been raised and presented to 
the State Court. 7 

2. That it must have been decided by the State Court, or that 
its decision was necessary to the judgment or decree rendered in 
the case. 3 

3. That the decision must have been against the right claimed 
or asserted by plaintiff in error, under the Constitution, treaties, 
laws, or authority of the United States. 

4. These things appearing, this Court has jurisdiction, and 
must examine the judgment so far as to enable it to decide whether 
this claim of right was correctly adjudicated by the State Court. 

5. If it finds that it was rightly decided, the judgment must be 
affirmed.” 

I fail to find that any such question raised or presented to, or 
even considered by the State Supreme Court in this case. Mani- 
festly the Supreme Court of California did not consider it was 
deciding any Federal question under said Sec. 709, Revised Statutes. 


In Hoyt vs. Shelden, 1 Black., 521, this Court said: 


“Tt is not enough that such point might have been made, or 
ought to have been made. Put in order to give this Court the 
power to revise the judgment of* a State Court on that ground, it 
must appear upon the 7ranscript, filed by the plaintiff in error, that 
the point on which he relies was made * * * and decided 
against him.” 


To the same effect are the following cases: : 
Chappell vs. Bradshaw, 128 U. S., 182; 
Clark vs. Penn, 128 U. S., 397; 
Kansas E. Ass. vs. Kansas, 120 U. S., 108; 


Felix vs. Scharnweber, 125 U. 8., 59; 
French vs. Hopkins, 124 U. §., 524; 
The Victory, 6 Wal., 384. 

If we have not correctly applied the authorities to the facts of 
this case upon the record, then we contend that the contention of 
the plaintiffs in error is manifes/ly untenable, and without merit, as 
we will endeavor to show. 


If. 


The State Court rightly decided the case, and therefore the judgment 
should be affirmed. 


From the authorities cited, in the opinion of the Supreme Court 
of California (21 P. R., p. 1129), it would seem that the constitu- 
tionality of the street law of San Francisco was no longer an open 
question in that Court, which decisions are in harmony with every 
other State in the Union, so far as we can learn. 


In Cooley’s Con. Lim., 3d Ed., p. 507, the following language is 
used: 

‘‘On the other hand and on like reasoning, it has been held 
equally competent to make the street a taxing district, and assess 
the expense of the improvement upon the lots in proportion to the 
frontage.” * 

Citing numerous cases from various States and one from this 


Court, 
Willard vs. Preshbury, 14 Wal., 676. 


In 
Emery vs. S. FL Gas Co., 28 Cal., 352, 
cases are cited and reviewed from some twelve States, besides quoting 
from the decisions of this Court. 
The adjudged cases show that the constitutionality of such legis- 
lation was passed upon by the Supreme Court of California in 


Burnett vs. Mayor, 12 Cal., 83, 


some forty years ago and has been followed ever since, and ought 
not now be questioned even on account of property rights. 

Hence, if a Federal question was properly presented for decision 
by the record in this case, it does appear that it was not erroneously, 
but was right/ully decided under authority. G W/, We. 2» 
Distinguished counsel apparently have in the pust, and it is 
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possible that the learned counsel for the plaintiff in error in this 
case has become alittle confused and confounded in applying the cases 
of Eminent Domain to the principle of street assessments, without 
discriminating that under the Constitution of California there was no 
limit on the p wer of the Legislature as to assessments for improving 
publie highways, while it did express/y limit the power to take private 
property for public use without /~st compensation being first made 
therefor. 
Constitution of California, 1862, Art. I, See. 8. 

We most respectfully submit that the writ of error should be 
dismissed for want of jurisdiction of the case. But if we are wrong 
in that respect and this Court can consider the questions sought to 
be raised by the plaintiffs in error, then it requires no farther argu- 
ment to show that they are untenable and without substantial merit 
and the judgment should be affirmed. 

Respectfully submitted, 
J. C. BATES, 
Cotmsel for Defendant in Error. 


APPENDIX. 


‘And defendant specifies the following errors of law occurring 
at the trial, and excepted to at the time by defendant, to wit: 


‘‘1. The Court erred in overruling the objections of defendant 
to the assessment, with the warrant, diagram, affidavit of demand 
and non-payment, with the endorsements thereon, showing the 
recording of all thereof, and allowing the same to be received and 
read in evidence. 


‘*2. The Court erred in overruling the objections of defendant 
to the contract No. 8112, being the contract for grading Bay street, 
from the easterly line of Larkin street to Van Ness avenue, and the 
assignment thereof made by J. S. Dyer to A. A. Jennings, and 
allowing the same to be received and read in evidence. 


‘*3. The Court erred in overruling the objections of defendant 
to the affidavit of posting notice of the application of Barbara 
Jennings for letters of administration with the will annexed of the 
estate of A. A. Jennings, deceased, filed June 29th, 1880, and allow- 
ing the same to be received and read in evidence. 


‘¢4. The Court erred in overruling the objections of defendant 
to the order made by the Court on the 29th day of June, 1880, in 
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the matter of the estate of said A. A. Jennings, deceased, appointing 
Barbara Jennings as administratrix with the will annexed of said 
estate, and the letters of administration issued to her August 6th, 
1880, and the paper in said matter endorsed ‘ Resignation of A. E. 
Buckman,’ dated June 14th, 1880, and filed June 1lSth, 1880, and in 
receiving and allowing the same to be read in evidence against said 
objections. 

“5. The Court erred in overruling the objections of defendant 
to the certificates Nos. 3082, 3083, 3084 and S081, dated July 25d, 
1879, made Ly Wm. P. Humphreys, City and County Surveyor, and 
allowing the same to be received and read in evidence. 


‘6. The Court erred in overruling the objections of detendant 
to the entry foand on page 140 of volume 7 of the Superintendent of 
Streets’ Reports of Work of the City and Connty of San Francisco, 
and allowing the same to be received and read in evidence. 

“7. Phe Court erred in overruling the objections of defendant 
to the final aeeount of the executor, A. Kk. Buckman, and the minutes 
of the Court of Jane 2oth, ISSO, in the matter of said estate, relating 
to the settlement of tha. tinal account, and allowing the same to be 
received and read in evidence. , 


“S. The Court erred in thus ing defendant's motion for a non- 
suit. 


“9, The Court erred in overruling the objeetions of defendant 
to the question: ‘The stubs are numbered consecutively from one, 
commencing in 1878, down to and including ninety-two, prior to 
ISSO ; January 2d, ISSO, was ninety-three : do vou not know, as a 
matter of fact, that no official contraets were made in that office for 
street work after Mr. Patterson assumed office in January, L880? 
proposed to the witness Jolin Denn on cross-examination, and allow- 
ing the witness to answer the question. 


“10. ‘The Court erred in sustaining the objections of plaintiff 
to the questions: ‘ Was there, to your knowledge, any other accept- 
ance of the work than what is there recorded, either by vourself or 
by your principal, and that based, as you now state, upon the cer- 
titicate of the Surveyor that the work was finished ? and * Was there, 
or was there not, any other record in the oftice of an acceptance of 
the work other than that which vou have before you? proposed by 
defendant to the witness Stephen N. Roberts on direct examination, 
and refusing to allow the witness to answer the question. 


‘11. The Court erred in overruling the objections of defendant 
to the question: ‘ Were vou not familiar with the office of the Super- 
intendent of Streets of this city and county for some years before 
the commencement of Mr. Manzer’s term? proposed to the witness 
Stephen N. Roberts on cross-examination, and allowing the witness 
to answer the question. 


é. 
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‘12. The Court erred in overruling the objections of defendant 
to the question: ‘ During that time was there any such a stub-book 
kept in that office?’ proposed to the witness Stephen N. Roberts on 
cross-examination, and allowing the witness to answer the question. 


‘*13. The Court erred in sustaining the objections of plaintiff to 
the question: ‘ Is there any traveled street there now?’ proposed on 
direct examination to the witness Daniel MeNeil, aud refusing to 
allow the witness to answer the question. 


‘*14. The Court erred in overruling the objections of detendant 
to the question: ‘ What was done there in that connection ? proposd 
on cross-exmination to the witness Aitken Montgomery, and allow- 
ing the witness to answer the question. 


“15. The Court erred in sustaining the objections of plaintiff to 
the question: * What was the conversation? proposed on direct ex- 
amination to the witness Frank Tilford, and refusing to allow the 
Witness to answer the question. 


“16. The Court erred in sustaining the objections of plaintiff to 
the question: * How soon after the contractors quit work there finally 
was this fence built?’ proposed on direct examination to the witness 
Frank Tilford, and refusing to allow ihe witness to answer the ques- 
tion. , 


“17. The Court erred in overruling the objections of defendant 
to the question: ‘Then, if there was considerable in the street when 
they stopped work, it was not graded fully, was it? proposed on 
cross-examination to the witness Frank Tilford, and requiring .he 
witness to answer the question. 


‘*18. The Court erred in overruling the objections of defendant 
to the question: ‘ But you are not sure but what it might be more— 
assuming that the floor of the street, when it was completely graded, 
was sixty-eight feet and nine inches wide from one side to the other 
when it was finished, how much, when they got through with the 
work, had the encroachment been on the two sides—how mach was 
that narrowed ? proposed on cross-examination to the witness Frank 
Tilford, and requiring the witness to answer the question. 


“19. The Court erred in overruling the objections of defendant 
to the profile of Polk street, offered in evidence by the plaintiff, and 
allowing the same to be received in evidence. 

‘*20. The Court erred in overruling the objections of defendant 


to the profile of Larkin street, otfered in evidence by the plaintiff, 
and in allowing the same to be received in evidence. 


‘*21. The Court erred in overruling the objections of defendant 
to the profile of Bay street, offered in evidence by the plaintiff, and 
allowing the same to be received in evidence. 


**22. The Court erred in overruling the objections of defendant 
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to the question: ‘ At the time this work was commenced in 1878, how 
much of that depression had become filled up by the drifting sand, 
approximately ” proposed to the witness C. S. Tilton on direct ex- 
amination by plaintiff, and allowing the witness to answer the ques- 
tion. 

‘©95. The Court erred in overruling the objections of defendant 
to the question: ‘ Now state, commencing at the north line of Bay 
street and the west line of Larkin street, what was the amount of 
excavation required there to bring the street to the grade?’ proposed 
to the witness C. S. Tilton on direct examination by plaintiff, and 
allowing the witness to answer the question. 

‘©24. The Court erred in sustaining the objections of plaintiff to 
the question: *‘ Were you accustomed in any case to make inquiries 
as to the ownership of property of any one?’ proposed to the witness 
William G. Burke on direct examination, and refusin: to allow the 
witness to auswer the question. 

25. The Court erred in sustaining the objections of plaintiff to 
the offer made by defendant to prove by the witness William G. 
Burke ‘ that the oftice,’ (of Street Superintendent) ‘or those in the 
office having charge of the making of assessments, were not accus- 
tomed, at any time, to make such inquiries,’ (inquiries as to owner- 
ship of property assessed) ‘and, without making such inquiries at 
all, assessments were made to unknown owners,’ and excluding the 
said offer as evidence. 

‘25. The Court erred in sustaining the objections of plaintiff to 
the question: ‘In what condition did you find it then? proposed on 
direct examination to the witness George F. Allardt, and refusing to 
allow the witness to answer the question. 

‘27. The Court erred in sustaining the objections of plaintiff to 
the offer made by defendant to prove by the witness George F. 
Allardt that at the time of his examination and survey in (February) 
1884, there was no appearance of a street there; that it was all filled 
in with sand, the part where the street is located being like that 
adjoining it; and further, that on the north side of the line of the 
street, at its janction with Larkin street, the sand was at that time 
more than eight feet deep above the line of Larkin street—say ten 
feet—and that it was a considerable depth—say six feet—on what 
purports to be Bay street itself, and excluding the said offer as 
evidence. 


‘28. The Court erred in overruling the objections of defendant 
to the question: ‘Did you know what the usual practice was in 
grading a sand street like that at that time, in 1879, when this work 
was finished ?’ proposed to the witness George F. Allardt on cross- 
examination, and requiring the witness to answer the question. 


‘*29. The Court erred in overruling the objections of defendant 
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to the question: ‘Do you know whether or not it was formerly the 
requirement of the specifications in grading streets in this city, 
where the surface was hard-pan, rock or clay, that the roadway 
should be excavated one foot below the grade?’ proposed to the 
witness George F. Allardt on cross-examination, and requiring the 
witness to answer the question. 


‘*30. The Court erred in overruling the objections of defendant 
to each of the Records of Assessments ( Volumes 91, 89, 90, 87, 86, 
85, 88 and 92), offered in evidence by the plaintiff, und allowing the 
sume to be received in evidence. 


‘*31. The Court erred in overruling the objections of defendant 
to permitting or allowing the witness J. M. Wood to state, after his 
cross-examinuation, his estimated value of the particular lot in con- 
troversy, and allowing such statement to be received in evidence.” 
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STATEMENT OF FACTS. 


The reeord in this cause has not been printed, and counsel for 
defendant in error has not set forth, in his brief, sufficient of the 
record to enable his motion to be properly determined. We will 
therefore state such of the facts disclosed by the record as appear 
to us to be material to this motion. 

The legislature of California, by the Act of April 1, 1872, (Stats. 
1871-2, p. 804,) provided for the doing of street work in the City 
and County of San Francisco. The material portions of this statute 
ure given in Appendix 1 to this brief. This Act authorized the 
Board of Supervisors to order the grading of any street, but only 
upon the petition of the owners of a majority of the frontage of the 
lands fronting on such street. The work was to be done by con- 
tract, and the entire expense was to be met by an assessment on the 
lands fronting on the street, in proportion to their frontage. A lien 
on the Jands assessed was given to the contractor, which he was to 
enforce by a civil action against the owners; to which action, by the 
express terms of the statute, (Sec. 13,) no defense could be inter- 


posed, except, F'iis/—Want of jurisdiction to order work; Second— 
That the assessment has been paid; Vhin/—Frand in the assess- 
ment, or in any of the acts or proceedings prior thereto.” This Act, 
except as mortified by the special Act hereinafter referred to, is still 
in force, and applies to all street improveiments In that city. 

by the Act of April 1, 1878, (Stats. IST7-S, p. 931, Appendix 
2,) the Board of Supervisors was authorized to grade a certain por- 
tion of Bay street, ‘* without receiving any petition from any person 
therefor.” The Supreme Court of California, in Jennings v. Le Roy, 
65 Cal. 397, held that this Act authorized the grading of this partic- 
ular street at the expense of the property holders, in all respects its 
provided In the Act of 1S72. except that no petition Was necessary. 

This action was brought to foreclose the lien of anu assessment for 
erading ét portion of suid street, under those Acts. The complatut lid 
not allege that any petition had been presented for such grading. The 
defendants { plaintiffs in error here) pleaded in defense, rLtbyerde? other 
things, that the work of grading, for which said assessment was 
levied, was of no benefit to the properts fronting on the street or to 
the lots assessed, but would be of great advantage to the city at 
larae, The action was tried by the Court without a jury, apd a 
judgement rendered for plaintif! The Court, in its findings of fact. 
wl lly ignorect the ples of want of benefit. but found. as @ coneli- 
SPOON of law, oi thisct siti work of erading Wits of substantial nulvantage 
to said land li the complaint i seribed.” The defendants moved 
fora new trial Upon tt stufement of the Cise, rie, Wpon the denial 
of this motion, appealed to the Supreme Court from the jadgment 
and from the order denying a new trial. On that appeal the jadg- 
ment and order were affirmed, and this writ is brought to reverse 
the judyment of afirmance. 

Qi) the trial. defendants objected to the admission in evidenee 
of the assessment and the reeords of the proceedings anterior there- 
to, on the ground that it was not shown that the preliminary steps 
required by law had been taken. Exceptions were taken to the 
rulings admitting this evidence, and those rulings were specified as 
error in the statement. (See Transcript on Appeal to California 
Supreme Court, fols. 115, 144, 652, 653.) Defendants also moved 
for a nonsuit, (fol. 2Z00,) on the ground, among others, that it had 
not been proved that such preliminary steps had been taken; and 
they also specified (fol. 656) the denial of that motion as error. 

As to the plea of want of benefit. defendants introduced evidence 
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tending to show, and which, we claim, conclusively proved, that the 
sald grading was of no possible benefit or advantage to the property 
assessed, but that, on the contrary, the amount of the assessment 
excecded the whole value of the property. Lest the conclusion of 
law above mentioned should be treated as a finding of fact, defend- 
ants, in the statement, duly specified (fols. 648, 650) that the evi- 
dence was insufficient to justify it. 

In both Courts, the defendants contended: 

Firvs/, that, if the Act of 1872 is to be construed as forbidding a 
defendant to show, in defense to an action upon an assessment, that 
the work for which the assessment was levied was of no benefit, 
actual or possible, to the property assessed, then that Act is uncon- 
stitutional, as levying a special assessment without regard to bene- 
fits, and therefore depriving the owners of their property without 
due process of law; 

Second, that the Aet of 1578, by waking a special exception, in 
the case of Bay Street, to the rule that grading, to be done at the 
expense of the property-owners, could be ordered only on the 
petition of a majority of such owners, is unconstitutional, as 
violating the rule of equality which is the basis of all taxation, and 
therefore depriving the owners of their property without due process 
of law. 

The decision of the Supreme Court of California on these ques- 
tions is stated in the third paragraph of the opinion, which is duly 
certified and brought up with the record in this eause, and Is set 
out ih AY pendix 3 to this brief. 

In this Court we assign for error: 

Il. That the Court erred in holding and deciding that the Act 
of the legislature of the State of California approved April 1, 1872, 
entitled “An Act repealing Article Fourth of an Act entitled * An 
‘* Act to repeal the several charters of the City of San Francisco, 

‘to establish the boundaries of the City and County of San Fran- 
‘ciseo, and to consolidate the government thereof,’ approved the 
‘nineteenth day of April, eighteen hundred and fifty-six, and all 
‘Acts and parts of Acts amendatory thereof and supplementary 
‘* thereto, and substituting this Act for said Article Four,” in so far 
as the same purports to require the cost and expense of the street 
work therein mentioned to be levied and assessed upon the prop- 
erty fronting on such street, whether benefited by such work ©: 
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otherwise, in proportion to frontage, is a constitutional and valid 
enactment, and not in violation of so much of the first section of the 
fourteenth amendment to the Constitution of the United States as 
forbids any State to deprive any person of property without due 
process of law. 

2. That the Court erred in holding and deciding that the said 
last mentione | Act, in so far as the same purports to forbid the 


owner of property assessed for the ecost and expense of aiy such 


street work, to show, in defense to an action upon such assessment, 
that such property was not and could not be benefited by such 
work, is a constitutional and valid enactment, and not in violation 
of so much of the first section of the fourteenth amendment to the 
Constitution of the United States as forbids any State to deprive 


any person of property without due process of law. 


3. That the said last mentioned Act, apon which the said judg- 
ment and proceedings are, In part, founded, violates the Constitution 
of the United States in this: that it deprives the plaintiffs in error 
of their property without due process of law, in violation of the 
first section of the fourteenth amendment to the Constitution of 
the United States. 

A That. the Court erred in holding anel deciding that the Aet 
of the legislature of the State of California approved April 1, N78, 
entitled ** An Act to authorize the Board of Supervisors of the City 
and County of San Francisco to order Bay Street graded, and to 
change its grade,” in so far as the same purports to require the 
cost and expense of the street work therein authorized, to be levied 
and assessed upon the property fronting on such street, without any 
petition for such work from any person, is a constitutional and valid 
enactment, ana not im iOlation of SO much of the first section of the 
fourteenth amendment to the Constitution of the United States as 
forbids any State to deprive any person of property without due 
process of law, or to deny to any person within its jurisdiction the 
equal protection of the laws. 

» That the said last mentioned Act, upon which the said judg- 
ment and proceedings are, in part, founded, violates the Constitu 
tion of the United States, in this: that it deprives the plaintiffs in 
error of their property without due proeess of Jaw, and denies to 
them the equal protection of the laws, in violation of the first sec- 
tion of the fourteenth amendment to the Constitution of the United 
States. 


—— 
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In order to understand how these qnestions arise upon this 
record, a brief statement of some of the poiuts of practice in Cali- 
fornia is hecessary, 

In California, vets only must be stated in pleading, and state- 
ments of matters of law are not allowed and may be stricken oat on 
motion. 

Grreen ¥. Palmer, 15 Cal. 411, 414. 

In eases tried by the Court without a jury, the Court must find 
the faets specially, and state its conclusions of law separately. If 
the facets found do not support the judgment, the jadgment will be 
reversed on appeal upon a mere inspection of the record, without 
any exception being required; ( Thompson V. Hhancock, 51 Cal. L10;) 
and it will in like manner be reversed, if there is any material issue 
npon which there is no finding. (Atmball vy. Slormer, 60 Cal. 116, 
11s.) : 

The objection that a complaint does not state facts snfficient to 
constitute a cause of action, may be raised at any stage of a case, 
even for the first time in argument upon ap eal. 

Rog rms Vv. Shannon, ov Cal. Uo, Lv7. 

Upon appeal from an order denying a new trial, the appellate 
Conrt must examine the evidence poh any potnt as to which the 
finding is objected to, and must reverse the order if such finding is 
hot justified by the evidence. 

Under the foregoing rules, the cpie stion of the coustitutionalits 
of a statute may be raised in the appellate Court TapeCode cen objection 
to the complaint as not stating facts sufficient to constitute a cause 
of action, upon an objection to the findings as not safficient to sup- 
port the judgment, upon an objection to the findings as omitting to 
decide a material issue, or (indirectly) upon an objection to a find- 
Ing as not justified by the evidence. ln either of these cases the 
question of constitutionality may be raised, and can only be raised, 
upon argument; and in no case will any reference to it regularly 
appear, in terms, in any part of the record. 

In the present ease, the question of the constitutionality of the 
Act of 1872 was raised in the appellate Court: frst, upon the objec- 
tion that the findings did not support the judgment, because, that 
Act being unconstitutional, no street assessment could be valid; 
upon the objection that the Court had failed to find, asa fact, 


second, 


whether or not the work was or could be of benefit to the property 


assessed, and that this Wits il ioaterial issue bye Cause the Act. in) so) 


far as it forbade the interposition of that defense, was unconstitu- 
tional; and third, Upon the objection that, if the conclusion of law 
that the property was benefited, could be treated as a finding of 
fact, such supposed finding was not justified ly the evidence, and, 
the Act forbidding Inquiry into that fact being so far unconstitu- 
tional, the error in the finding was material. The question of the 
coustitationality of the Act of IS7S Wiis raised Upon similar objec- 
tions. That vhese questions were raised and decided by the Court, 
is Shown by Its opinion, (ylrote din the appendix, nad could re vularly 


be shown in no other manner. 


ARGUMENT ON MOTION TO DISMISS. 


For the purpose of determining whether or not a question within 
the jurisdietion of this Court, which fairly arises on the facts dis- 
closed by the record, was actually raised and decided in the State 
court, this Court rity look into the opinion of the State court, sent 
up with the record under Rale 8. Hf, from such opinion, it appears 
that such a question was raised and decided, this Court will take 
jurisdiction, even though the question be not there stated lofidem 
rerbis, ov though the particular constitutional or other provision 
relied on be not expressly pointed out. It is sufficient if it appears 
Inany way, that sueh question was made and passed upon by the 
Court, and that its determination was necessary to the decision of 


the ecnuse 


In Merdock ve Memphis, 20 Wall. 590, the Court, considering the 
effect of the omission, in later Acts, of the clause of the Act of 1759 
Which confined the inquiry to such matters as appear ‘on the face 
of the record, — sitid 


“ Ttis probable that in determining whether one of those ques- 
tions Wilts aetually riisea anal cle cick il 1) the State court, this court 
has been inclined to restrict its Inquiries too much by this express 
limitation of the inquiry ‘to the face of the record.’ What was the 
record of a case was pretty well understood its it common-law plirase 
at the time that statute was enacted. But the statutes of the States 
and new modes of proceedings in those courts have changed and 
confused the matter very much since that time. 

It is in reference to one of the necessities thus brought abont 
that this court long sinee determined to consider as part of the ree- 
ord the opinions delivered in such cases by the Supreme Court of 
Louisiana. And though we have repeatedly decided that the opin- 
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jous of other State courts exannot be looked into to aseertain what 
was decided, we see no reason whi, since this restriction is removed, 
we should not so far nor those opinions, when properly authen- 
ticate d, as may be useful in determining that question. We have 
been in the habit of rece iving the certificate of the court signed by 
its chief justice or pre siding officer on that point, thongh not as 
conclusive, and these opinions ure quite as satisfactory wna nav 
more properly be treated as part of the record than such certificates.” 


So, in Phila. Pine Asso lation NV. Ne i dork, 11% U. S. 110, the 
Court said: 


‘The defendant claims here the benefit of the Fourteenth Amend- 
ment, nicl at question has oeenrred as to whether the reeord pre- 
sents that point for our review. There being no pleadings, the ob- 
vious place to look for the claim would be the agreed statement of 
facts. But all that is there said is, that the defendant insists that 
the statute Is ‘uneonstitutional and void and not a legitimate exer- 
cise of legislative power. The question was considered, in both the 
Sdpreme Court and the Court of Appeais, as tothe validity of the 
statute, under the Constitation of New York, as being a law made 
to depend for its operation on the legislation of a foreign State, and 
thus an illegitimate exercise of legislative power. This contention 
is fairly within the words of the agreed statement, and, if it de- 
pended wholly on that statement to determine whether the record 
raises a Federal question, some donbt might exist. Bat in view of 
what was said in VWerdoe? ve Vemphis, 20 Wall, 590. G33: in Gross 

United States Mortgage Co., OS U.S. 477, sii In Adems Connty 

Brurlingtou & Missonrt Railroad Co., W2 U.S. 125, we think tha: 
we are atl liberty ti) look inte the opinion of the ('ourt ot Appeals, ii 
copy of which, duly anthenticated by the proper officer, is trans- 
mitted to us with the record, 1) compliance with onr Sth Rule, for 
the purpose of aiding in determining what was decided by that 
Court. | 

The Constitution and statutes of California (Const... Art. VI, 
4 2; Code Civil Procedure, 7% 49, 53), require that ‘all decisions 
of the Supreme Court shall be given in writing, and the gronnds of 
the decision shall he stated “ig. ane Rule 10 of thist C‘ourt provides 
that ‘all opinions delivered by the Court, afier having been finally 
by the Clerk.” The opinion in the 
present case may, therefore, be properly examined on this motion. 


‘ 
‘ 
’ 
{ 


eorrects d. shall he recorde 

Dy reference to that opinion, \ppendix > ) it will Le See} that 
defendants objected to the assessment in questi nn, on the ground 
‘that it was not levied in proportion to benefits, and was therefore 
as bevoud the constitutional power of the Stute and mn Heipal cOoVv- 
‘‘ermments:” and the manner in whieh that bs stion is there dis- 
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cussed by the Court, and the authorities theie referred to, leave no 
doubt that the point made was that the statutes under which that 


assessment was levied, did not provide for an assessment based on 


benefits, nor anthorize any inquiry into the question of benefits, 
and that they therefore deprived the defendants of their property 
Without due process of law, and were so far unconstitutional. It 
is also beyond doubt that the Court held that these statutes were 
not, for those, reasons, unconstitutional. In view of the condition 
of the record, read in the light of the California practice, it is 
clenr that these questions were properly raised, ancl that, when 
raised, the cause could not be determined without deciding them. 


Spencer ve Merchant, 125 U.S. 545, is a parallel case on this 
point. The Court there Buy: 


‘The question submitted to the Supreme Court of the State was 
whether this assessment on the plaintiff's lot was valid. He con- 
tended that the statute of ISSi was unconstitutional and void, 
because it was an attempt by the legislature to validate a void 
assessment, without giving the owners of the lands assessed an 
opportunity to be heard upon the whole amount of the assessment. 
He thus directly, and ti cpl words, presented the question whether 
he had been unconstitutionally deprived of his property without due 
process of law, in violation of the first section of the fourteenth 
amendment to the Constitution of the United States, as well as of 
Art a See. # of the Constitution of New York; aud no specific 
mention af either constititional provision irs MECESSUTY th ore vy lo 
enitille i ‘in low locus len of the (pete stion by (fied conn having puvisdiction 
feo elev ined if The Huverse judgment of the Supreme Court. 
affirmed by the Court of Appeals of the State, necessarily involved 
a decision against i right claimed under the fourteenth amendment 
to the Constitution of the United States, which this Court has 
jurisdiction to review. iT Wye Proprietors Ve Loboke i ('0., ] Wall. 
116, | 5°? Mi ray y.¢€ have Stone, Mt) U. S. 42. 1.42: fuivman Ve Nichol. 
S Wall. 44, 56; Chi ayo Lift Ins. Co. v. Needles, 118 U.S. D7 4, 579.” 


The ease of Lidicards v. Eliott, 21 Wall. Dodz, D0, cited by cCoul- 
sel for defendant in error, is to the same effect. Lt was there held 
that, though the question did not otherwise appear in the record, : 
question within the jurisdietion of this Court was raised by a judg- 
meni of athirmance which cle clared that the lien sought to be 
enforced in that case did not arise out of a maritime contract, and 
that the remedy given by the lien law of the State did not conflict 
with the Constitution or laws of the United States. And this Court 
said: 


if) 


“Such an allegation in the judgment of the State court is 
sufficient to give this court jurisdiction under the writ of error to 
re-eXamine that question. Well-founded doubt upon that subject 
cannot be entertained.” 

In the case of Whiting vo Townsend, (57 Cal. 515.) eited by the 
Supreme Court of California as authority for their decision in this 
Case, it wits decided that, in an action to foreclose the lien of a 
street assessment under the Act of 1872, evidence was pot admissi- 
ble to show that the property assessed was not benefited by the im- 
provement. This was in strict accordance with the terms of the 
statute, which limits the defenses that may be interposed to the 
three there named, and precludes any inquiry into the amount or 
propriety of the assessment. The Court, therefore, necessarily 
decided, in the present case, that the assessment made by the Super- 
intendent of Streets was final, and not subject to review by the 
courts, and that, although the amount of this assessment had been 
arbitrarily fixed, in advance, by legislative Act, without reference 
to benefits, such Act was nevertheless constitutional. When, there- 
fore, defendants objected to this assessment on the ground that this 
Act was unconstitutional because it provided for levying the assess- 
ment without regard to benefits, they ‘‘direetly, and in apt words, 
‘ presented the question whether they had been unconstitutionally 
‘deprived of their property without due process of law, in violation 
‘* of the first section of the Fourteenth Amendment to the Constitu- 
‘* tion of the United States.” We therefore submit that the motion 
to dismiss should be denied. 


ARGUMENT ON MOTION TO AFFIRM. 


The motion of defendant in error to affirm the judgment, appears 
to be based on the theory that the jurisdictional question raised by 
us is so frivolous as to need no further argument. The only case 
cited by counsel from this Court, has, as we shall show, no bearing 
whatever on the question; and the precise point has never been de- 
termined in this Court. 

In order to understand our proposition, it 1s necessary first to 
distinguish it from propositions which we do not advance. For the 
purposes of this argument, we concede that, as to a specified local 
improvement, the legislature may constitutionally provide that the 
cost shall be defrayed by special assessment, in either of three 
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ways: first, the legislature may provide that the eost shall be as- 
sessed upon the property specially benefited, in proportion to the 
benefit, and-authorize some tribunal to ascertain what property will 
be benefited and the extent of the benefit: or, second, it TAY define 
the bounds of the taxing district, and authorize some tribunal to 
apportion the cost upon the property in such district, In proportion 
to the benefit; or, (Aird, it iuay define the bounds of the taxing dis- 
trict, and direct the apportionment of the cost apon the property in 
such district according to some fixed rule, as in proportion to front- 
age, area, value, or the like. Whether any constitutional objee- 
tions exist to either of these methods, it is not necessarv now to in- 
quire; but, for our present purpose, we will assume that either one 
of them may be validly adopted. 

Premising this much, our proposition is, that it is not ecompe- 
tert for the legislature, by mere enactment, to determine, in advance 
and for all time, that all street work which may ever be done within 
a given municipality, will benefit the adjoining property, In propor- 
tion to its frontage, in an amount at least equal to the cost of the 
work, and to require the payment, by the owner of the property, of 
that proportion, without allowing him any hearing in Court on that 
question. Such legislation, we contend, Is the mere exercise of 
arbitrary power, which is not and cannot be *f due Process of law.” 
That our contention in this regard is not fiivolous, will best be 
shown by the numerous and weighty authorities which may be cited 
in its support. 

This Court, in Bank of Columbia v. Okely, 4 Wheat. 235, eom- 
menting on the provision of the Constitution ef Maryland, that ‘no 
freeman ought to be deprived of his property but by the jadgmeut 
of his peers or by the law of the land,” said: 

“The good sense of mankind has at length settled down to this: 
that they were intended to secure the individual from the arbitrary 
exercise of the powers of government, unrestrained by the estab- 
lished principles of private rights nnd distributive justice.” 

The words ‘‘dae process of law” are the equivalent of those . 
there referred ‘to, and the effect of their introduction into the Cen- 
stitution of the United States, is to deny to any State the right to 
eXETCISE arbitrary powers, and to compel every State to conduct its 
vovernment according to the established principles of private rights. 
No State is now omnipotent, and the most transcendent of its pow- 


ers must be exercised in subordination to these prineiples. 


1] 


The power to levy special assessments for local improvements, 


is said by the courts to be a branch of the taxing power; and, when 
this is said, it seems by many to be supposed to be the equivalent 
of the assertion of unlimited sovereignty. Bat the power of tax- 
ation, like any lesser power, is subject to those limitations which 
underlie our system of government. One of those iimitations 1s 
that individuals shall not be arbitrarily singled out, and compelled 
to bear, or be exempted from, the burdens of taxation. Says Judge 
Coo.ey, (Taxation, 129): 

‘To tax all loans of money would be equal, and would enable 
all to adjust their rates of interest accordingiy; but to tax all except 
those made by A.. B.. and C., or all but those of the inhabitants of 
a single city, would be unequal, and would create an invidious and 
unjust distinction in favor of the excepted persons, which would 
vive them the advantage of higher net rates. The one would be 
taxation: the other would be lawless exaction.” 

From these principles, may be deduced the general rule that 
taxation must, in theory, be equal; — not that every tax must 
be levied on the whole commu ‘ty, nor that, in practice, each 
person taxed shall contribute his just propertion and no more; buat 
that every tax which is not general, must be laid upon a class, that 
the class must bear some just and natural relation to the tax, and 
that there must be some uniform rule for apportioning the tax 
between the individuals composing the class. For example, it is 
lawful to lay a tax upon the inhabitants of a municipality, to pay 
the expenses of the municipal government, and to apportion that tax 
according to the value of their property; buat it would not be allow- 
able to raise the whole amount of the expense of the general State 
yovernment by a tax upon the inhabitants of a single municipality, 
nor to require certain designated inhabitants of the municipality to 
pay the whole of the municipal tax. 

It therefore follows that, in order that a special assessment for 
the cost of a local improvement may be valid, it must be levied, in 
theory at least, upon the basis of benefits received, or expected to 
be received, by the property assessed, over and above the benefit 
to the public at large. Unless the individuals so taxed receive, or 
may be supposed to receive, a special and peculiar benefit from the 
improvement, the tax is not laid on them as a class but as indi- 
viduals, and is therefore a mere arbitrary exaction. A statute, 
therefore, which, on its face, assumes to levy a special assessment 
upon particular property not benefited by the proposed improve- 
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ment, or without regard to benefits, is not due process of law, and 


is void. 
The authorities on this proposition are numerous and emphatic, 


and we take the liberty of quoting from a few of them. 


Tiammett ve The City of Philaddphia, 65 Pa. St. Loo: 

- Local aoSeSsments Can only be constitutional when Imposed to 
pers for local inprovements, at ariv Conterring special benefits on 
the properties assessed, and to the extent of these benefits. They 
cannot be Imposed when the Improvement is elther expressed, or 
appears to be for ceneral benefit. 


Dyar Ve hurmington billege (' rp ration, fa Me. Ole yo @ 927 


‘* Assessments for local improvements can only be const'tutional 
when Imposed for Huprove ments, clearly conferring spec ‘lal benefits 
pan the property assessed, and to the extent of those benefits: 
[and] an assessment upon an individual for a local improvement 
which is not grounded upon and measured by the extent of his par- 
ticular benefit, would be clearly unconstitutional and void. To hold 
otherwise would sanetion the doctrine that one man may be made 
to pay another's debt “to pity for ln) rovements, hot upon his own 
estate, but upon another's. 


Nee beetaid N. NSanith. » Mo. 


‘*§ woeal taxes for local IMIpLros ements are mere ly assessments uponk 
the property benefited by such improvements, and to pay for the 
benefits which ties Are SUP pose d to confer: the lots are increased 
in) value, ay bette r acdsay) tea to the uses ¢ f town lots, yy the Improve - 
nents. (pon no other gr mid will such partial taxation | fora moment 
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Stuirt v. Palmer, (4 X. XY. 18 


‘Assessments for local bisieoiaushiniial be justified only upon 
the theory that the lands upon which they are levied are specially 
benefited by the improvements for which they are levied. and hence 
ought to bear the burden, rather than property generally; and if a 
law should authorize such ass ssments to be levied w ithe if reference 
to the benefits, it would either take property for the public good, 
without compensation, or it would take property from one person 
for the cdireet benetit of another; and in elthas aspeci it would be 
unconstitutional.” 


Si hie nile ay. & PedhODVIIe althy. 3h) Pa. St. ve 


“The principle upon which rests that numerous class of statutes 
which charge lots of ground with the expense of grading and paving 


the streets i front of them Is, that the value of the lote-is euhbanced 
by the public expenditure.’ 


“All these’ municipa for improvement of streets rest fon 
their final reason upon the evhenceiment of private properties. 


Washinat dtrenane. 69 Pa. St. 3860 


‘That principle of loeal taxation is undisputed which assesses on 
the property benefited or its owner « tax In proportion to the sper- 
added value of the property caused by the local improvement, of 


which this property bas a peculiar advantage beyond that of others 


: 


not in like CITCUIUSTALICEeS 
Nii i, ls We i Vy a »> Or nn p41 & 


“Tf the assessment has been truly and justly made, the fact must 
be a vularly ascertained to be what the theory of the proceeding 
represents it to be, viz: that the party whose money ts taken ts lo- 
eally and peculiarly benetited, over and bevond the ordinary benefit 
which, as one of the community, he recetves in all publie improve 


thents, for fie pore se Cu , i cite INNO NSEC RES. 


Bridgep ; v. NN. ). rt JV HT. R. la. CO ; 36 Conn, 2032 : 


“Ttisa/ecal assessment? imposed oceasionathy, as required, upon a 
limited class of Persowus if ed in an loeal PTE prove trent, nnd whe 
ure assumed to be benetited Ly Tlie Improvement, fo the ertent of the 
tSsessthedne, iin} if Is TEL thse . tT) ‘ tte cted (iN fbi eqnival vf for he 
hen nt Ahal To ] ‘th for the in Prbervertize nits, It bas consequently neve 
been regarded as a tax, or termed such im legislitive proceedings, 
nour public or private bows, or in popular intercourse. In all 
thie =e it Is ky mV TL ii t il cEIstinnetive l\ tS uhh assessinent for Loertne 
tits. 


N hive } iad . (s j if S fsietl) yf / fi sje 7 yt) Mo bow: 


‘An assessmpent for IMprovements Is not cousidered a burden, but 
as ah equivalent or compensation for the enhanced valwe which the 
prea} ‘rtv derives from the lmprovement 


Mutter of Opening and Grading Market Strect, 49 Cal. 549: 

The taxing power, whether it be executed in the form of general 
taxation or of loeal assessment, cannot be upheld, when the pur- 
pose in view can be judietally seen to be other than publie. Again, 
the basis ipron which nh msSsessinent, such its that now in COoOnLTC- 
Versy, Is supported, is threat cet brerietit, derived to the Property itS- 
sessed, by reason of the making of an Improvement, af once local 


Ps 
ie 


** 


aud public in its character, the amount assessed being, as observed 
by Mr. Justice Bronson, ‘San equivalent or compensation for the 
enh meed Ville which tire property of the person assessed has re’ 
ceived for the improvement.” (4 Hill R282.) “Tis only because 
of the specie bene received that specific property is taxed for a Spe- 
cific purpose.” 
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Judge Dito, in Z 899 of his work on Municipal Corporations, 
SAYS: 

‘‘ Benefit, actaal and probable, is the on/y foundation upon which 
in assessinent cau rest.” 

Jndge Coo.ey, in his work on Taxation, p. 416, says: 

“Special assessinents are Inade upon the assumption thata portion 
of the community is to be spoeewlly and pocutarly benefited in the 
enhance een of the value of property pecuiarly situated its regards 
a contemplated expenditure of pubite funds; and, in addition to the’ 
general levy, they de moan that >} ecial contributions, i cousidera- 
fiow of the special by wept, shall be mide Lay the Persons receiving it. 
The justices of demanding the special contribution is supposed to 
be evident in the faet that the persons who are to make it, while 
they mie made to bear the cost of a public work, are wat the sime 
time lo suffer wo pec ulary loss thereby, their property being in- 
ereased in value by the expenditure to an amount af least equal to 
the sum they are required to praby. This is the idea thiett underlies all 
these levies,” 


The foregoing authorities lay down the general prineiples on which 
this mode of taxation rests, but do not fully reach the question of 
the application of the power to particular cases. The following 
authorities define the limits of the power, and furnish examples ‘of 
eases In which the abuse of the power may be restrained by the 
courts. 


Judge CooLtny, in his work on Taxation, at pp. 459, ef seq., 
Says: 


‘There can be no justification for any proceeding which charges 
the Jand with an assessment greater than the benefits; i is @ plain 
(ine of (Uppy 


Pea 


opr ing private properly lo public “SES without COlM- 
je wschion, * 8 

An assessment so grossly and palpably anjust and oppressive, as 
to “ive demonstration that the legislative judgment had never 
determined the case on the principles of taxation, must always 
be open to correction. A man’s property is not to be taken 
from him with impunity, and without redress, by simply eall- 
ing the appropriation an assessment, when it is not such in its 
semeats. ~*~ * * 

It is clear that any assessment is wrong which charges lands with 
a sum beyond the special benefits received.” 


Burrovens, in his work on Taxation, p. 467, says: 


‘*'To local assessments the limit clearly appears to be the benefit 
received. Any tax beyond that is an exaction from the owner of 
more than his just share of the public burden. It ceases to be tax- 


ation, and becomes a teking of private property for publie use, with- 


out just compensation.” 


And on page 465 he states the reasons of this rule: 


“Tn the theory of local assessments the benefit reeeived is not of 
the same hind as the benetit contemplated in taxing a county or school 
In the latter eases the benetit inures to all the inhabitants, 
in the local assessment if is by ep! not to pers iS bat lo levvaed, Sach 
au benefit must necessarily be a pecuniary benefit to the land adjacent 
to the improvement, arising trom inereased facilities for travel, 
which increase the market value of the land; and if this be the 
character of the benefit, then the econelusion follows irresistibly 
that the tax onght to be only to tre extent of the benefit; bevond 
that benefit or increased value, the owner of the land receives no 
more benefit from the Improvement than any other inhabitant of 
This is in accord with the universally recognized theory 


clistrict. 


the city. 


of loeal assessments, and these ire 


it class of couse s which require 


the practice and theory to be consistent. These eases, while ad- 
mitting the almost unlimited power of the Logisiatare in apportion- 
ing the burden of taxation, and sustaining acts which authorize 
local assessments aceording to benefits, claim that there is a limit to 
this power, that there is a difference between: acts of confiscation 
and acts of taxation.” 


The New Ovleaus Draining Co., 11 La. Ann, 338: 


” We have net understood from counsel thet there tre anv Cases 
ith Which Property has treat been so far benefited by the work done 


as to be lnerensed tin value 


Tate ’ 
biege peel 


more than the eost of the work assessed. 


7 7. , ] , > . 
fiiis b hie COINe . hii property ah ecren propr for, hey the é rhe val of 
i ‘ i . 


bhi lithe peouiece /,, fire cn hhie reecre tine of portlet coped bhi rost of the re wh assessed 


fey Iivie. iw lel hiy beak vwsorea pry Ne of public vbility. without ard quate 


Cc aedd per pSerlion pore Poesia pracdle “4 


ule piise epee nély bhie i pevvntled hi ‘? viole- 


hion of the pProvistous aj Artie li LO of he (’ pstitution. 


In The Tide Water Co. v. Coster, ISN. I. Eq 518, the only question 
considered in the Conrt of kr Ts ana Appeals Wr .ctte whether or not 


an Act of the legislature providing for the reelamation and drainage 
of the wet and overtlowed lands in and about the tide water marshes 
of Newark Bay and of the streaths flowing into it, by the censtrue- 


tion and maintenance of su table dykes, 
works and structures necessary to fit the lands for oceupaney and 


drains. ditches and all other 


use, and for the assessment of the cost and expenses by a commis- 


sion, to be appointed by one of the Judges of the Supreme Court, 


upon the lands reclaimed, in just proportion, was constitutional; 
and it was heid that the law was uneonstitutional. and the scheme 


illegal, because the assessment to be levied on the land was pot 
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limited in amount to the extent of the ber efit to be conferred. The 
case was very carefully considered, and the reasoning of the Court 
is peculiarly applicable. Chief Justice DEASLEY, delivering the 
opinion, it |). O22 SAVS: 


‘Dut, looking more closely into tue structure and effect of this 
statute, there appears to be a defect which seems to be both radical 
and ineurible, and which mast prevent its jadicial enforeement. 
The defect alluded {o is this: No Provision is mule for the indem- 
nification of the owner of the land subjected to the operation of 
this law, in ease the expense of the improvement shall exeeed the 
benefits whie * a Wl be eonferred. The Ael authorizs the entive ex- 
preset of li nye hey big Li pos cal apr thie hornets. whether such CL pi iise 
falls bi low or VISES enh a4 the LCreUse i} readin which wi accrue to the 
Tans hy PCUSOH Of Bile \ Hc roLMage, Li othe) words. the cost of the evte j'- 
pevese 8 lo bi imposed AS A BURTHEN Ove bie letnels, cue though (ft full 
equivalent WW tthe uty of pip rovenenul shall wot hy piven lo thie lavd 
arewer, ” * WW i neve F mds ure imp rove “l by levislh: ative netion, 
on the aiid of publie utility, the cost of such ln prove ment, it 
hh: as been frequently he ld, may to a certain degree be Impose “il On 
the partie s who, in consequence of owning lands in the vicinity of 
such Improvement, re ceive a pr culiar advantage. * * * But it 
is clear, this principle is oniv applicable when the benefit is com- 
mensurate to the burthen; when that which is received by the land 
owner is equal or superior in value to the sum exacted; for if the 
sum exacted be in excess, then to that exte nt, most ineontestably, 
private prope rtv is assumed by the “ec OHEES Nor should 
if be ove ‘lool ced that if the sche lit embrace a | bil this Act should he 
pout Mh Operation, rth the CAPEChses should exceed or equal the 
value of the lana in its reel ime Col dition, the ine ‘Vitab le result 
Wo’ ila be thi: it the i hlie mould ‘i boquen thre hi wepits conte mplate if hy a 
pesceile vf ‘the land fio iw ats pres vl wilene SS, Livit a aMewer of the Tand 
mould I we his entire pers perky. very conside ‘ration of equity stan: ls 
opposed to the admission of such a rule of taxation.” 


After referring to authorities from other States, le quotes with 
» egeens the language of Chief Justice GreeN, in The State v. 
Ne ite i. 3 Dut ch. LS5, where he SUVS: 

“The theory uvon which such assessments are sustained, as a le- 
vitimate exercise of the taxing power, is that the party assessed is 
locally ana peculiarly benefited over and above the ordinary benefit 
which, as one of the community, he reeeives in all public improve- 
ments, to the precise extent of the assessment.” 


In gens v. Nework, 30 N. J. La. 422, the Court of Errors and 
Appeals again declares the same doctrine in regard to an assessment 
for the roadbed of a street, that these local assessments are justifi- 
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able only on the ground that the locality is especially to be benefited 
by the outlay of the money to be raised. 

Beastey, C. J., delivering the jadgment of the Court, says: 

“Unless this is the ease, no reason ean be assigned why the tax is 
not veneral, An assessment laid on the property along it city street 
for an improvement made in another street in a distant part of the 
sune city, would be universally coudemned both on moral and legal 
grounds. And yet there is no difference between such an extortion 
and the requisition upon a land-owner to pay for a publie improve- 
ment over aud above the execeptive benefit received by him.” 


The case of Washingt yee ahr He, OY Pa. St. SOB. is it strong and 
well considered case. Three commissioners were, bv an Act of the 
legislature, authorized to construct a road seven miles in length 
from a point near the City of Pittsbargh toward Canonsburg, to be 
erlled Washington avenue, aud to assess the cost upon the lands, 
within one mile on either side, at certain fixed rates. It was held 
that the assessment was unconstitutional and void, because the 
improvement was for the benefit of the public, and not of the lands 
through whieh it was built, all of which were used for farming, and 
because the assessment was uot for benefits and within the limit of 
benetits conferred. 

The opinion of the Court, rendered by Jadge AGNEW, presents 
very clearly the origin aud the doctrine of local assessments and the 
limitations by which they should be controlled. Having quoted the 
words of Judve Sharswood, lhl Lhaminett Ve The City of Philad Iphie, 
that “local assessments can only be constitutional when Imposed to 
pray for local lmuprovements, clearly conferring special benefits on 
the properties assessed, and to the extent of the beuefits,” he again 
expresses his concurrence in the doctrine, and in conclasion adds: 

‘The majority opinion in that ease did not then, and this opinion 
6loes not now, dispute the long recognized power of loeal taxation 
ior local improvements according lo the benesits conferred; but they 
meet and dispute departures from that power, which, if recognized, 
will land in the overthrow of the right of private property. Laws 
which cast the burdeus of the public on a few individuals, no mat- 
ter what the pretense, or how seeming their analogy to constitu- 
tional enactments, are, in their essence, despotic and tyrannieal, 
and it becomes the judiciary to stand firmly by the fundamental 
law in defense of those general, great and essential principles of 
liberty and free government, for the establishment and perpetuation 
of which the Constitution itself was ordained.” 
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In Sely v. Pittsburgh, 82 Pa. St. 360, it was hel that an assess- 
ment by the frontage rule for paving Penn avenne, in the City of 
Pittsbugh, not only through lands which had been laid out In lots 
and platted, but through suburban and unplatted property, was so 
palpably unjust that ‘fit must be pronouneed no proper or lawfal 
mode of taxation, but an injustice so gross as to be void against the 


rights of propre rty “Ss pro tected b 'v the Bill of Rights.” 


Judge Ditton, speaking of this case in a note to the Sth 
subdivision of % 761, at page 760, Municipal Corporations, 3d 
— Savs.: 


‘The judgment in the Seely case, in view of the facts, must be 
Pr cer tor be right ly all excep t those who aseribe it practical 
omnipotence to the legislative power in such matters—a view which» 
overlooks the substantial dificrence between general taxation and the 
Imposing of a special burden por particular ) roperty, irrespective 
of political or municipal districts.’ 


Judge Ditton, after a eareful and exhaustive review of all the 
decisions, p. 759, says: 


‘But since the period when express provisions have been made 
in many of the State Constitations requiring wmiiformity and equality 
of taxation, several courts of great respectability, either by force of 
this requirement or in the spirit of it, and pereeiving that special 
hie nefits etnally rece reed ly enel pareel ot cont! ibuting property Wits 
the only principle pan which such assessments ean justly rest, unc 
that anv otherrule is uncqual, oppressive and arbitrary, have denied 
the Uniimiite | COPE of lew ~ itive disere 1Otu nicl power ane isSSs¢é rted 
wha pivist hie it wavded, Mp) fi — (is this just aed reasonable doe- 
frine. that the cost of « lowe ap ovement can be casessect TL 
hienlay prop rid 0 ly to the ertent thy foal is Spee vetlli and pee uliarly hene- 
filed: and since the excess bevond that isa benetit to the municipality 
at large, it must be borne by the general treasury.” 


In Jlanseomb v. ¢ ify of Omaha, 11 Neb. Ot, an action bronght to 
enjoin the collection of a sewer assessment in the City of Omaha, 


Chief Justice MAxwect, delivering the opinion of the Court, said: 
‘Taxation by special assessments differs from general taxation in 
this, thiiet they ean be imposed only to the extent of the special here 
pus ccolved, While the benefits which the taxpaver receives in re- 
rn for eeneral taxation are the euforcement of the laws, protection 
m life and property, and such other benefits as are shared by the 
public it large. The prince) le whieh il cl: rie s S}) ec L: | isSessIpnents 
is. that the value of the property is enlianced to an amount at least 
equal to the assessment. This principle eannot be departed from 
without taking private property for public use. * * * The 
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owner of lots has a special interest in such legitimate improve- 
ments as peculiarly affect his lots, to the extent of the benefits re- 
ceived. Bat why should he be required to make public improve- 
ments beyond such benetits? As to the excess, it is not for his 
benefit, but for that of the public, and the public should be re- 
quired to bear the burden.” 


Louisville ve Rolling Mil Co., 3 Bush 423, is another case 
in point. In that case the defendant had erected expensive works 
upon a lot on Brook street, in the City of Louisville, the grade of 
which had been established prior to the erection of the works. 
Subsequently the city changed the grade so as to require so deep a 
tilling in front of defendant's works as to destroy their use, and as- 
sessed the cost upon the lots fronting on the street. 

The defendant re sisted the assessment . and the Court held, not 
only that the defendant could net be compelled to pay an assess- 
ment for an improvement from which it received no beneft, but that 
the improvement was a taking of its property for publie use, and 
that it was entitled to compensation. 


Witiiams, J., rendering the opinion of the Court, states the 
question to be: 


“Whether the city has or ean have, under our constitutional form 
of government, the unlimited, absolute, uncontrollable power to 
order such improvement of the streets as it may deem necessary or 
ven flelal, al the € FpPeuse tthe prope fy holdei 8, and in utter disregard 
of their interes st, and a eat ci) eeumeaaaaadi for it sometimes (oes 
happen that such lnprovements will not only render the property 
owned entirely valueless to the owner, but more—take it from him 
to pay for its own improvement, besides destroying his business, 
and sometimes cause him to contribute from his other means to its 
destruction.” 


The fearned Judge then proce eds as follows: 


‘Tf cities may exercise this unlimited, uneontrollable, omnip- 
otent power, then the declaration m our Bill of Rights ‘that 
absolute arbitrary power over the lives, liberty and property of free- 
nen exists nowhere in a republic) not even in the largest majority,’ 
becomes meaningless if not absurd. * * * When to force the 
owner to make these improvements is virtually to confiseate his 
property, or even to permit it to be done without compensation, is 
to de stroy his prope rty, the cyt ‘stion then 1s, w hether it is the con- 
stitutional exercise of legitimate legislative power, or legislative 
spoli ition, * * * Qur conclusion is that this improvement is of 
such an extraordinary character, and so peculiarly injurious to the 
proprietors of the rolling mill, that so far from making them, at 
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their own expense, damage their property so greatly, it should not 
at all be done withont compensation to them. * * * Private 
property is too sacred, and the individual rights of the citizen are 
too well guarded under our constitutional form f covernment to be 
Sie rificed at the }) ab lie be he at without COM list! nm, Or some over- 
rulip cY }? ruby lie nece SSity in CuSeS of emervenc V, Suc ‘hh aS Vast con- 
flag: ations, ete.” 


In Cuicago v. Larned, 34 11. 279, it was held that no assessment 
for street or other local improvements could be constitutionally 
levied or enforced except for and according to benefits, and there- 
upon the Court ask and answer the question, how municipalities 
may avail themselves of assessments in local improvements, as 


follows: 


“Tt may then be asked: How can desirable improveme ents be 
lawfully m: ade through the agene v of spec inl assessments? * * * 
The corporate | purpose bel ing ascert: ined and determined upon by 
the city authorities, a principle should be adopted in order to carry 
it out equally required by the Constitution and demanded by the 
merest justice: assess to each Jot the special benefits which it will 
derive from the inprovements, charging such benefits upon 
the lots, and let the residue of cost be paid by equal and aviform 
taxation.” 

In Chamberlain vy. Cleveland, 34.0. St. 551, under a law author- 
izing municipal corporations to levy assessments to pay for strect 
provements, or for land appropriated for opening and extending 
streets, on the ‘’ property benefited thereby,” without reference to 
frontage or value of the property as assessed for purposes of tax- 
ation, the City of Cleveland had opened and extended Bond street 
for about thiriy rods; and to provide funds for paving the co-t. 
$14,600 had been assessed against a lot owned by the plaintiff, 
which was assessed for purposes of general taxation at SLS,OLS, 

The plaintiff sued to enjoin the colleetion of the assessment, on 
the ground, among others, that it did not show that it was based 
on the value of the special benefits conferred by the opening of the. 
street, or that it was properly apportioned. The Distriet Court dis- 
missed the petition. 

On appeal it was held by the Supreme Court that ‘‘ to enable 
municipal corporation to pay for a local publie improvement, it may, 
by assessment, take from an individual, who-e lands are subject to as- 
sessment, and specially benefited by the improvement, such a por- 
tion of the costs thereof as is the equivalent, but not in excess, of 
the special benefits conferred thereby.” | 
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Giumore, C. J., delivered the opinion, and at page 561 says: 

“The right that gives to manicipad eorporations the privilege of 
resorting to this mode of taxation (assessment according to bene- 
fits), is not like the right of general taxation in the State founded 
on necessify : on the contrary, the right of a municipal corporation 
TO ASseSss private property to bay for a loeal Improvement Is not 
founded on mece sill, but on a principle of justice, by which the 
public may take from an individual whose lands, owing to their 
proximity to it, are specially benefited by the improvement, snch a 
por tion of the cost thereof as is the equivalent, but not in excess of 
the special benefits conferred by the linprovement; and this princi- 
pie of justice, in itself, is impliedly the measure of and limits the 
extent of the right. 

This mode of taxation is nota necessity to the State, for its treas- 
ury is not replenished by its exereise, It is nota necessity to mu- 
nicipal corporations, for they could, and many of them do, exist 
and exereise all the functions necessary to theie existence without 
its aid, by making and pa: iy ¢ for their loeal public improvements 
by general taxation. Still, if a mericipal corpor ation sees proper 
to avail itself of the eco mo de of taxation to py, in whole 
or in part, for loeal public impr yyrements, and in making such, the 
property of individuals. owt: * to its proximity to the ln proveme nit, 
is Spee ially, benefited, it is but just that sueh property should pay 
toward the cost of the improvement a sum that is equal to the val: ne 
of the special benefits conferred, for to this extent it is peenliarly 
benefited over and above that of other members of the pablie : Bat 
When property has paid the valne of the special benefits so con- 
ferred, its owners stand in the same relation to anv residue of the 
cost of the improvement remaining unpaid that other members of 
the publie do, and all must bear the burden of paving such residue 
by veneral taxation. 

lf a Sian is eracled. in (liii instance, iL CTCCSS of thee arerl nee of the 
hc ial by ne fils conferred, if is, as to such excess, in that tustanes , pre- 
orte pre pn vty nnjustly teak i for public Vine withoud COUN pre ysation tu the 


OMerwier, 


In view of these decisions, the correctness and authority of 
which, we think, will not be disputed, the invalidity of the legisla- 
tiou in question would seem to be apparent. It may be conceded, 
at least for the purposes of this argument, that when the legis!atare 
directs the making of a specific local improvement, and, either directly 
or through the ageney of the municipality or a commission appointed 
for the purpose, creates and defines a taxing district, upon the prop- 
erty within which the cost of the improvement is to be assessed, this 
amounts to a legislative determination that the property so to be 
assessed is specially benefited by the improvement, and that such 
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determination, except in some extreme eases, is conclusive. Many 
decisions may he cited to this efiect, and it is not now nece Ssary to 
dispute that doctrine. But it will be observed that this view, what- 
ever objections may exist to it on other grounds, is entirely consist- 
ent with the authorities we have cited. Such an assessment /s, In 
theory at least, levied for and a-cording to benefits. The question 
whether the benefits exist must he determined Dy SOme Ones ana, if 
we concede the competency of the levislature to determine such it 
question, it will follow that such an assessment would be valid. But 
the present legislation is not based on any sach theory, The pro- 
Visions ure ceneral, and apply, not mere ly to specific work Known 
to and contemplated by the legislature, but to any and all work 
within the city ana county which the Board of Supervisors tiav, at 
any tiie, see fit to order. It isobvious that herve is no determina- 
tion by the legislature that anv particalar property is to.be benefited 
by any specific improvement. But, 1t ts said, the legisiatare lias in 
effect determined that any street improvement in the city wi// bene- 
ttt the adjacent property in an amount equal to the cost of the work, 
and that such determination is conclusive! With all due respect to 
those that hold such views, we feel bound to say that such a propo. 
sition is simply monstrous. In the noture of things, neither the 
legislature nor any body or person Is Compete nt to say any such 
thing. Every one knows that such a statement would be, nay, must 
be, false. As well might the legislature say that the construction 
or improvement of every lnchway, bridge, and park in the State will 
benefit the property Immediately adjacent, to an extent equal to the 
eost of the work, and enact, in advanee, that all such work shall be 
pata for by Sy cial assessment on sueh property, Or, by parity of 
reasoning, ith chp pee late Court micht, in ndvanee, adjnige thiat every 
judement to be brought up fer review will be correct and must be 
affirmed. The whole contusion AYISeS from failing to observe the 
distinction between a legislative determination of a fact and a legis- 
lative declaration of a rule of law. Subject only to constitutional 
restrictions, the legislature may deelare a rule of law, at its mere 
pleasure, in advance and for all time. But, where the legislature 
has authority to determine a facet, its determination is subject to the 
rules that govern the determination of any other body or person. 
Before a faet can be determined, the conditions for a determination 
must be present; and one of them is that the fact must be one in its 


nature capable of determination. But it is plain that the fact here 
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supposed to have been determined is one which cannot, in the natare 
of things, be determined by haman. means, and that the assumed 
determination is, in all human probability, absolutely false. To 
sustain such a theory, then, we must aseribe to the legislatare both 
omniscience and omnipotence, to do whieh there ean be found no 
Warrant in our system of government. While every intendment is 
to be indulged in favor of the validity of legislative action, still the 
legislature is restrained by the Constitution, and, when necessary, 
the Courts must interpose to enforee such restraint. As was said 
by Judge CooLey, supra: 

“An assessment so grossly and palpably unjust and oppressive as 
to give demonstration that the legislative judgment had never deter- 
mined the case ou the principles of taxation, must always be open 
to correction. A mans property is not to be taken from him with 
impunity, and without redress, by simply calling the appropriation 
un assessment, when it is not sach in its elements.” 

So, in the case of Allen v. Drew, 44 Vt. 188, Chief Justice 
REDPIELD said: a, 

“We have no doubt that a local assessment may so transcend the 
limits of equolity and reason, that its exaction would cease to be a 
far or contribution toa common burden, and become erfortion and 
confiscation. In that case it would be the duty of the Court to pro- 
tect the citizen from robbery under eolor of a better name.” 


These principles were applied in the ease of Tide Water Co. v. 
Coster, supra, and in several of the other cases above cited, and the 
assessments held void. 

We therefore submit that the Legislature, in the rule of appor- 
tioument established in this statute, transcended its constitutional 
powers, at least in so far as it has deelared that property may be 
assessed bevond the amount of the benefit reeeived. If this Act 
had provided any means by which the owners of the property 
assessed could review the assessment on the ground that no benefit 
had been or could be conferred upon their property by the improve- 
ment, or if they had been allowed a hearing, in any form, upon that 
question, these objections might have been obviated. But sach is 
not the case here. Not only does this Act provide a fixed and unal- 
terable rule of assessment, but it also limits the defenses which can 
be made in an action to collect the assessment. By Section 13 it is 
provided that no defense can be interposed exeept: “F'irst— Want 
‘* of jurisdiction to order work; Secon’d—That the assessment has 
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ui been paid ; Thini—Fraud in the assessment, or iD any of the acts 
‘or proceedings prior thereto.” Under this Act, then, a defendant 
Can not at any Stige of the procee lings huve fil y hearing as to the 
amourt of the assessment, or us to the liability Oo! his por yperty to 
contribute thereto. That such a hearing is imperatively required 


DY the coustitutional provision bere relied on is settled bevond any 


dlonbt. 
Sfitcyt £ P lyase ,. i4 MN.  ¢ Iso. if yl ‘fi f ], ij hie . thie ie erted, 


This doctrine as Lye etl repeated] recognized by this Court. 
thouch, in all the eases before it, the statute bas been held valid, 
because it /i/ attord such a hearing. Llagay vy. Reclamation Dis- 
frief, LIL U.S. 01, T11, is an example of such eases. There the 
Court based its decision on the fact that, by the law of California, 
the assessment then under consideration, conld be enforced onl¥ by 
ity Op aot could be plea lk * Bg si t? nlso in eo ¥, [/e aghaud, 114 
U.S. 606. 614, wl 


mere The same distinetion Is tiael, “nad other cases 


lecal proceedings, in which * any defense going either to its valid- 


in this Court are referred to. 


The only case, so far as we ean diseover, in which a statute at 
all like the one now under consideration. has been que stioned in this 


Court, 1s TPalston v. Nevin, 128 U.S: 578. But in that ease, the 


Statute Gave to every party interest doan pportaunity to be heard 


i 
. a 4 . ‘ . , ? ? | 
in opposition to the enforcement of the Liability in the courts, which 
‘ : * 
ha = . , } a se » ! , 
Were spPpeclically tuthoriZzed to lhhiinat’ ll Correctiotus, rules nia 
7 ‘ 
. , .* i. / 
f onlers to de justice tO Ul parties concerned. bie eourt sus- 
fained the statute on that vrounel ai e, remarking that. lu View of 
this provision, UbjUst, Qhequal, or arbitrary burdeus are not auth- 


orized to be imposed by the terms of the act. 


bv the present statute no such hearing is given, and the Su- 
prehe Court of California so decided in this case. It follows, 
then, either that the whole statate Is uneonstitutional, or that the 
provision limiting the defenses to be interposed is so. Our own 
impressions are in favor of the latter view, and we urged in the 
eourt below that this provision might be disregarded, and the Court 
would then have the power to decide the issue tendered of want of 
bent Hit. but ae this We were overruled, and tlie refore. in either 
View, the judumeunt Was erroneous. 

The onty case in this Court cited by defendant in error, is [}//- 
layed 7. Pi bury, 14 Wall. O76, In that Cuse, nelther the questiol 


here involved, nor any similar one, was raised or decided. The re- 
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port of that case does not show what the question there mooted 
really was; but the statement of facts shows that the point now un- 
der discussion could not have arisen, and no such point is men- 
tioned in the opinion. At the most, the Court decided nothing 
more than that Congress might authorize taxation by special assess- 
ment in the District of Columbia. 


We have abstained from opening our whole case at this time, but 
we believe that we have set forth sufficient to show that our conten- 
tions are not frivolous but admit of fair discussion. Other points 
arise on this record, upon which, should this motion be denied, we 
shall desire to address the Court. For the present we submit that 
defendant in error has not shown a case calling for either dismissal 
or summary aflirmance. 


Respectfully submitted. 


W. Cc. BELCHER, 
.For Plaintiffs in Error. 


APPENDIN 


extracts From Act oF Aprit 1, 18.2 

SeeTion 1. All the streets, lanes, allevs, places, or courts as laid 
down on the map now in the office of the City and County Surveyor of 
the City and County of San Francisco, which was made official by the 
Board of sup visors of said city ana county its per order nuniber SIX 
hundred and eighty-four, * * * and all other streets. lanes, alleys, 
places, or courts now dedicated or open to public use. are hereby declared 
tor be Open prublie streets. lanes. allevs, places or courts for the PUP pose 
of this law: and the said Board of Supervisors are hereby invested with 
jurisdiction to order any of the work mentioned in Section three of this 


Act ti be clone on any of “iad streets, lanes. alleys, places, or courts 


when the grade and width of said streets, lanes, alleys, places, or courts 


have been officially established: ard for the purposes of this Act the 
grade of all intermediate or intersecting streets, lanes, alleys, places, or 
courts in anv one hlock shall conform: to the grades as established of the 
Crossings of the main streets. * * - 

Sree. 3. The Board of Supervisors are hereby authorized and em- 
powered to order the whole or any portion of the said streets. lanes, 
alleys, places,or courts graded or regraded tothe official grade. planked 
or replanked, preaye 7 oor repaved, macadamized or re macadamized., piled 
or repiled, capped aor reeapped, an to ore r sidewalks, Sewers, CESS) mols, 
manholes, culverts, Curbing, and crosswalks to be constructed. and to 
order any other work to be done which shall be necessary to make and 
complete the whole or any portion of said streets, lanes, alleys. places, 
or courts, and they may order any of the said work to be improved. * * * 

See. 4. The Board of Supervisors may order any work authorized 
by Section three of this Aet to be done. after notice of their intention so 
to do in the form of a resolution describing the work. and signed by the 
Clerk of said Board of Supervisors. has been published for the period of 
ter days in the paper doing the printing under this law. and also in two 
daily newspapers, one of which newspapers shall be published as a 
morning edition and one as an evening edition. printed and published 


In said coo and county, for ten davs, Sundays and non-judicial davs 
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excepted: provided, that no such notice shall be given or order made for 
the grading of any street mentioned in Section three of this Aet unless 
the majority of the frontage of the lots and land fronting on the work 
proposed to bye done, and described in s vid resolution, or which is to he 
niade liable for such grading, except publie property, shall have been 
represented by the owners thereof, or by their agents, In a petition to 
the said Board of Supervisors, stating that they are the owners and in 
possession or agents of the lots named in the petition; and also request- 
ing that such improvements or street work shall be done. niin 

Ske. S—Subdivision One.—The expenses incurred for any work 
authorized by Section three of this Act shall be assessed upon the lots 
and lands fronting thereon, except as hereinbefore specially provided, 
each lot or portion of lot being separately assessed in proportion. to its 
frontage, at a rate sper front foot suflicient to cover the total expense 
of the work. 

Subdivision Two.—The expense of all improvements (except such 
as done hy contractors under the provisions of Section fourteen of this 
Act), until the streets, street crossings, lanes, alleys, places, or courts are 
formally aece pte das provided In Section twentV-one of this Act, shall 
he assessed Lhpvon the lots and lands as provided in this section, aceord- 
ing tu the nature and character of the work: and after such acceptance, 
the expense of all work thereafter done thereon shall be paid by said 
City and County of San Francisco out of the Street Department Fund. 

Subdivision Three. —The expenses of work done on main. street 
crossings, except such as are provided for in Subdivision eight of this 
section, shall be assessed upon the four quarter blocks adjoining and 
cornering on the crossings; and each lot or part of lot in such quarter 
blocks frontingon such main street shall be separately assessed, aceord- 


iti 


y to its proportion of frontage on the said main street. 
Subdivision Four.—Where a street terminates at right angles in 
another main street, the expense of the work done on one-half the 
width of the street opposite the termination shall be assessed Upon the 
lots in each of the two quarter blocks adjoining and cornering on the 
<mne, according to the frontage of such lots on said main streets. and the 
expense of the other half of the width of the said street upon the lots 
fronting on the latter half of the street opposite such termination. 
Subdivision Five. —Where any small or subdivision street crosses a 
liain street the expense of all work done on, said crossings shall he 
ussessed on all the lots or portions of lots half Way onl said small streets 
to the next crossing or Intersection or the end of said <rnall or subdivi- 


sion street. if it does not meet another. 
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Subdivision Six.—The expense of work done on the small or subdi- 
vision street crossings shall be assessed on the lots fronting upon such 
sinall streets, on each side thereof in all directions half way to the next 
street, place, or court, on either side respectively, or to the end of such 
street, if it does not meet another. * * * 

Sec. 9. After the centractor of any street work has fulfilled his 
contract vo the satisfaction of the Superintendent of Public Streets, 
Highways, and Squares, the said Superintendent of Public Streets, 
Highways, and Squares shall make an assessment to cover the sum due 
for the work performed and specified in such contract, including inci- 
dental expenses (if any), in conformity with the provisions of this Act, 
and according to the character of the work dune, which assessment shall 
brietly refer to the contract, the work contracted for and performed, and 
shall allow the amount to be paid therefor, together with the incidental 
expenses (if any), the rate per front foot assessed, the amount of each 
assessment, the name of the owner of each lot or portion of lot, if known 
to the Superintendent of Public Streets, Highways, and Squares. If 
unknown, the word “unknown” shall be written opposite the number 
of the lot (but an assessment made to a person not the owner shall not 
render such assessment illegal). and the amount assessed thereon, the - 
number of each lot or portion of lot assessed; and shall have attached 
thereto a diagram, exhibiting each street or street crossing, lane, alley, 
place, or court on which any work has been done, and showing the rel- 
ative location of each distinet lot or portion of lot to the work done, 
numbered to correspond with the numbers in the assessment, and show- 
ing the number of feet frontage assessed for said work and contracted 
for and performed, and such assessment shall in all cases be payable in i 
gold coin of the United States. ; 

Sec. 10. To said assessment shall be attached a warrant, which 
shall be signed by the Superintendent of Public Streets, Highways, and 


Squares, and countersigned by the Auditor of said City and County of 
San Francisco, who, before countersigning it. shall examine the con- 

tract, the steps taken previous thereto, and the record of assessments, | 
and must be satisfied that the proceedings have been legal and fair. 7 


The said warrant shall be substantially in the following form: 

* Form of Warrant.— By virtue hereof, I, [name of Superintendent}. 
Superintendent of Public Streets, Highways and Squares of the City 
and County of San Francisco, in the State of California, by virtue of the 
authority vested in me as said Superintendent of Public Streets, High- 
ways, and Squares, do authorize and empower [name of contractor], 
[his or their] agent or assigns, to demand and receive the several assess- 
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ments upon the assessment and diagram hereto attached, and this shall 
be [his or their] warrant for the same. 

“San Francisco, [date], eighteen hundred and ..... 

‘* [Name of Superintendent], 
“ Superintendent of Public Streets, Highways, and Squares. 
* Countersigned by: 
“ [Name of Auditor], 
* Auditor of the City and County of San Francisco.” 


Said warrant, assessment. and diagram shall be immediately re- 
corded in the office of the Superintendent of Public Streets, Highways, 
and Squares, and, when certified and so recorded, the several amounts 
assessed shall be a lien upon the lands, lots, or portions of lots assessed, 
respectively, for the period of two years from the date of said recording, 
unless sooner discharged: and, when suit is commenced within said two 
‘years, said lien shall continue for six months after the final determina- 
tion of said suit; and all assessment liens heretofore created shall con- 
tinue in full force for two vears from the date of the recording of said 
warrant, assessment, and diagram, respectively; and when suite have 
been or shall. hereafter be commenced within said two years from the 
date of said recording, said liens shall continue and be in force until 
the end of six months from the final determination of said suits, re- 
spectively; and from and after the date of said recording of any war- 
rant, assessment. and diagram, all persons mentioned in section twelve 
of this Act shall be deemed to have notice of the contents of the record 
thereof. After said warrant, assessment, and diagram are recorded, the 
same shall be delivered to the contractor, or his agent or assigns, on 
demand, but not until after the payment to the said Superintendent of 
Public Streets, Highways, and Squares of the incidental expenses not 
previously paid by the contractor or his assigns; and, by virtue of said 
warrant, said contractor, or his agents or assigns, shall be authorized to 
demand and receive the amount of the several assessments made to 
cover the sum due for the work specified in such contract and assess- 
ment. 

Sec. 11. The contractor or his assigns, or some person in his or their 
behalf, shall call upon the person assessed or their agents, if they can 
conveniently be found, and demand payment of the amount assessed to 
each. If any payment be made, the contractor, his assigns, or some 
person in his or their behalf, shall receipt the same upon the assessment, 
in presence of the person making such payment, and shall also give a 
separate receipt, if demanded. Whenever the persons so assessed, or 


3 
their agents, cannot conveniently be found, or whenever the name of the 
owner of the Jot is stated as “Unknown” on the assessinent, then the 
said contractor or his assigns, or some person in his or their behalf, shall 
publicly demand paymenton the premises assessed. The warrant shall 
be returned to the Superintendent of Publie Streets, Highways, and 
Squares, within ten days after its date, with a return indorsed thereon, 
signed by the contractor or his assigns, or some person in his or their 
behalf, verified upon oath, stating the nature and character of the de- 


mand, and whether any of the assessments remain unpaid, in whole or 


in part, and the amount thereof. Thereupon the Superintendent of. 


Public Streets, Highways, and Squares shall record the return so made 
in the margin of the record of the warrant and assessment, and also the 
original contract referred to therein, if it has not already been recorded, 
at full length, ina book to be kept for that purpose in his oilice, and 
shall sign the record. The said Superintendent of Public Streets, High- 
wavs, and Squares is authorized at any time to receive the amounts due 
upon any assessment list and warrant issued by him. and give a good 
and suflicient discharge therefor: provided, that no such payment so 
made after suit has been conmmenced, without the consent of the plain- 
tiffin the action, shall operate as a complete discharge of the lien until 
the costs in the action shall be refunded to the plaintiff and he may 
release any assessment upon the books in his office on the production to 
him of the receipts of the party or his assigns, to whom the assessment 
and warrant was issued. And if any contractor shall fail to return his 
Warrant within the time and in the form provided in this section, he 
shall thenceforth have no lien upon the property assessed; provided, 
however, that in case any warrant Is lost, upon proof of such loss a 
duplicate can be issued upon which a return may be made with the 
same effect as if the original had been so returned. After the return of 
the assessment and warrant as aforesaid, all amounts remaining due 
thereon shall draw interest at the rate of one per cent. per month until 
pac, a ag t Ti 

Ske. 15. At any time after the period of fifteen days from the day 
of the date of the warrant as hereinbefore provided, or if an appeal is 
taken to the Board of Supervisors, as is provided in Section twelve of 
this Act, any time after five days from the decision of said Board of 
Supervisors, or after the return of the warrant or assessment after the 
same may have been corrected, altered, or moditied, as provided in 
Section twelve of this Act, (but not less than fifteen days from the date 
of the warrant.) the contractor or his assigns, may sue, in his own name. 
the owner ot the land. lot, or portions of lots assessed, (oT) the day of the 
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date of the recording of the warrant, assessment and diagram, or on any 
day thereafter during the continuance of the lien of said assessment, 
and recover the amount of any assessment remaining due and unpaid, 
with interest thereon, as hereinbefore provided; and in ali cases of 
recovery under the provisions of this Act. the plaintiff shall recover the 
sum of fifteen dollars in addition to the taxable costs, as attorney’s fees, 
provided he shall waive the percentage on recovery as provided by law. 
Suit may be brought in any court in said City and County of San Fran- 
ments areagainst owners thereof who cannot with due diligence be found, 
the service in each of such actions may be had either in manner as is 
now prescribed bythe Civil Practice Act of this State, or In manner as is 
prescribed by an Act of the legislature of the State of Californis, entitled 
“An Act supplementary to an Act entitled an Act in relation to suits 
brought for the collection of delinquent Taxes, approved May twelfth, 
eighteen hundred and sixty-two, approved March twenty-fourth, eighteen 
hundred and sixty-four.” and the remedies therein provided are eumu- 
lative. The Court in which such suit shall be commenced shall have 
power to adjudge and decree a lien against the prelulses assessed, and 
to order such premises to be sold on execution or decree, as in other 
cases of the sale of real estate by th» process of said Courts: and on 
appeal the appellate court shall be vested with the same power to 
adjudge and decree a lien, and te order to be sold such premises on 
execution or decree, as is conferred on the court from which an appeal 
ix taken. Such premises, if sold. may be redee:icd as in other cases. 
In bringing an action to recover street assessments the complaint need 
not show any of the proceedings prior to the issuance of the assessment, 
diagram, and certificate; but it shall be held legally suflicient if it 
shows the title of the court in which the action is brought by the parties 
plaintiff and defendant, the date of the issuance of the assessment, the 
date of the recording thereof, the book and page where recorded, a gen- 
eral statement of the work done. a description of the lot or lots sought 
to be charged with the assessments. the amount assessed thereon. that 
the same remains unpaid. and the proper prayer for relief. In all suits 
brought to recover street assessments the proceedings therein shall be 
general and regulated by the provisions of this Act. And also. when not 
in conflict herewith. by the Civil Practice Act of this State; but no 
defense shall be interposed except: 

First. Want of jurisdiction to order work; 


Second. That the assesstuent has been paid ; 


D2 

Third. Fraud in the assessment, or in any of the acts or proceedings 
prior thereto, setting out the facts showing such fraud. 

It is hereby expressly provided that nothing but gold and silver 
coin of the United States shall be received in payment of street assess- 
ments, and the judgment or decree in every case shall be made payable 
in and entered for gold coin. 
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Extrract FROM Act of APRIL 1, 1878. 


Srevion 1. The Board of Supervisors of the Citv and County of 
San Francisco are hereby authorized and empowered to order graded 
the whole or any part of Bay Strect, in said city and county, from the 
‘ast line of Larkin Street to east line of the Military Reservation, known 
as the ‘Presidio Reservation,” without receiving any petition from any 
person therefor; provided, that the Board of Supervisors shall have said 
grading, between the east line of Larkin Street and Fillmore Street, 
graded either as a whole or in subdivisions, at their discretion; and 
provided further, that they shall have said grading, between Fillmore 
Street and the east line of the Presidio Reservation, graded either as a 
whole or in subdivisions, at their discretion. 
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EXTRACT FROM OPINION OF CouRT BELow. 


3. The third objection to the assessment is that it was not levied 
in proportion to benefits, and was therefore beyond the constitutional] 
power of the State and municipal governments. Upon this point the 
learned counsel for the appellants has submitted an able argument, 
evineing thorough research and critical examination of all the leading 
cases and text-writers upon this much-debated question, but it comes 
to this court too late. On the former appeal of this case the Act of 
Apnil 1, IS7TS. (St. IS7 7-78, p. 51.) alone was objected to on constitu- 
tional grounds, and all such objections were overruled. (63 Cal. 397.) 
But, as that Act made no apportionment of the assessment at all. the 
question here made did not arise on that appeal. The objection here 
made is that the mode of apportionment, viz., in proportion to frontage 
on the improvement, as authorized’ by the general street improvement 
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law of 1871-72, (page 804.) and for many years before, is unequal, and 


not in proportion to benefits, and therefore unconstitutional. Twenty- 
four vears ago these questions were deliberately considered by this court. 
and decided against the views of the learned counsel for appellants in 
Emery v. Gas Co., 28 Cal. 546, in which it was decided that the legisla- 
ture may delegate to municipal corporations authority to assess real 
property to pay the expenses of local improvements, and to apportion 
the assessment in proportion to the frontage of the land assessed on the 
liuiprovements: and that this is a constitutional mode of the exercise, 
hy the legislature, of the sovereign right of taxation, which does not in 
any degree depend upon the right of eminent domain, nor involve the 
taking of private property for public use, in the sense of the constitu- 
tional prohibition. We are not aware that any of these propositions has 
heen overruled or qualified, but understand that they have been repeat- 
edly affirmed. (Emery v. Bradford, 29 Cal. 75; Taylor v. Palmer, 31 Cal. 
250; Chambers v. Satterlee, 40 Cal. 407; People v. Lymeh, 51 Cal. 19; 
We) iting We Towns nd, D4 Cal. yl: Whiting vV. (wach nhush. 4 Cal. DO: 
Lent v. Tillson, 72 Cal. 426; 14 Pace. Rep. 71.) We are therefore not at 
liberty to aceede to the carnest and respectful request of the learned 
counsel for appellants to open and reconsider these questions. 
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IUDD & DETWEILER, PRINTERS, WASHINGTON. 


THE MICHIGAN MUTUAL LIFE INSURANCE CO. VS. E. R. ADAMS. 1 


1 Pleas of the cireuit court of the United States for the district 
of Indiana, begun and holden at the United States court- 
house, in the city of Indianapolis, iu said district, on the first Tues- 
dav of November, in the year of our Lord one thousand elght 
hundred and eighty-six, before the Honorable William A. Woods, 
judge of the district court of the United States for the district of 
Indiana and et-Officio judge of sald circuit court. 
Civil Action. 
Evizapetu B. Abas 
ts, 
Tne Micuigan Murvar Lire Ixstyance Company or 
Derroir, MiciHiGAan. | 


No. 8122. 


Be it remembered that heretofore, to wit, at the November term 
of said court, on the 25d day of April, 1SS6, before the Honorable 
William A. Woods, judge as aforesaid, the following proceedings 
were had in the above-entitled cause, to wit: 

Comes now the plaintitl, by Ilarrison, Miller & Elam, her at- 
torneys, and files her complaint herein in the words following, to 
wit: 7 

The plaintiff, Elizabeth B. Adams, who is a citizen of the State 
of Indiana, complains of the defendant, The Michigan Mutual Lite 
lusurance Company, of Detroit, Michigan, a corporation organized 
under the laws of the State of Michigan, having her principal othice 
and place of business in the city of Detroit, in said State, and a 
citizen of said State of Michigan, and says that on or about the 
léth day of February, 1S77, in consideration of the sum of $352.70, 
then and there paid to the defendant by Knecland T. Adams, who 

was then and there the husband of the plaintitl, sacl detend- 
2 ant issued and delivered to this plarncith its polley of insur- 

ance numbered Iill,a COPY of which polley is filed here- 
with and made a part hereof, and marked Exhibit “A,” and thereby 
promised and agreed to pay to this plaintiff the sum of ten thousand 
dollars (first, however, deducting any unpaid balance of the current 
years premium, or any other indebtedness to the company on ae- 
count of this policy) In sixty days after due notice and satisfactory 
proof of the death of the said Kneeland TL. Adams, provided such 
death Occecurre d on or before twelve o'clock at moon of the loth day 
of February, IS7S. 

And plaintiff says that said poliey of insurance also contained 
the further agreement with plaintill that said poliey might be re- 
newed by the pavinent, on or Lefore the loth day of February in 
each year, of a stipulated sum or corresponding semi-annual equiva- 
lents, at the date of such renewal, in accordance with offielal sehed- 
ule of rates for each one thousand dollars insured printed on the 
back of said polley, ik COPY of Which rates Is also filed herewith 
and made a part hereof, and marked Exhibit “B.” 

And the plaintiff further says that on or about the loth day of 
July, ISS4, the defendant issued and delivered to her the following 
additional agreement as a part of said policy of Insurance, which 
she then and there accepted and sdopted, to wit: 
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The Michigan Mataal Lite Insurance Company. 


Se? UOT 
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rroir, Mieu., Feb. 16th, USS5. 
Received two liundred fiftv-enine and (9) dollars, being the an- 
nual premium due this day on poliey No. 12711, continuing the 
same oon foree until | lock noon of the 16th day of February, 
ISS6, on the life of Kneeland T. Adams, of Indianapolis, Ind. : 
Provided, That if any note or other obligation has been given for 
such prem or any mart thereof ; | the same or any renewal 
shall not be fully paid when due, then for any loss occurring during 
such non prrvirtbent the company shail not be liable, but the whole 

amount of thie ye Prpdtadar pee lined 1} suey note or other obli- 
| cation bread doe considered as 


carned, and the company may 
colle cl thre sildnie 


O KR. LOOKER, Seere fary. 
(Oo margin: | Renewable term policy. 


| Written across the face invred ink:]| Countersigned this 16th day 
of Febry, ISSo 


A. IM rit we Collector. 


This receipt must be countersigned across the face by the agent 
or collector. 


ELIZABETH R. ADAYS. 


And defendant then and there renewed and continued said poliey 
in full foree and etfeect until noon of February 16th, 1886. 

And plaintiff further says that said note remained in the hands 
and possession of the agent or collector of defendant until the maturity 
thereof and long afterwards; that on or about the 7th day of Oc- 
tober, 1SS5, the said Kneeland T. Adams paid to the defendant the 
sum of 3110.00 in eash, which sum was then and there endorsed 
on the back of said note asa eredit thereon by defendant's agent, 
and the defendant then and thereby continued said poliey in full 
force and effect and waived any forteiture thereof 1f any theretofore 
existed. | 

That said note continued and remained in the possession of the 
agent of defendant thereafter until the day following the death of 
said insured, to wit, the ISth day of December, 1885, when said 
agent surrendered the same to the secretary of the defendant, who 
took said note and now holds the same; that defendant has never 
at anv time tendered back or offered to surrender said note to the 
plaintiff. 

And plaintiff says that she never knew that said note was unpaid 
or that the receipt above set out had been given to her said husband 
until the proofs of death of said insured were made to defendant 
and payment of said policy demanded by her of the defendant, but 
supposed her said husband, who attended to all matters pertaining 
to sald insurance, had fully paid all premiums on said poliey. 

And plaintiff savs that her said husband, Kneeland T. 
9 Adams, personally attended to all. matters pertaining to said in- 
surance policy and the payment of premiums thereon; that 
she never knew of any contract with said defendant except the poliey 
sued on, nor did her husband ever have any authority from her to 
change or modify that contract In any re spect whatever, nor did she 
ever know anything of the reeeipts above set out or any of its pro- 
Visions until the same was found among the papers of her husband 
after his death, nor did she know that any note had been executed to 
said defendant, or that any part of any premium upon said policy 
or any sum due upon any note given therefor was unpaid until after 
the death of her said husband, but, on the contrary, supposed and 
helieved that all premiums had been paid as provided in said policy, 
until the proofs of death of said insured were made to defendant and 
pavirrent of said policy demanded by her of the defendant. 

And plaintiff says she is willing and offers to set off any balance 
due on the said note against the amount due by the defendant by 
the terms of said policy, 

And the plaintitf further savs that on or about the 17th day of 
December, 1885, said Kneeland T. Adams departed this life at the 
city of Indianapolis, Indiana, and that thereafter due notice and 
satisfactory proofs of the death of the insured, Kneeland T. Adams, 
were made and delivered by the plaintiff to said defendant. 

And plaintiff further SuVs that more than sixty days have elapsed 
since sald notice and proots of death of said insured were given to the 
defendant as aforesaid. 

And the plaintiff? further says that she has kept and performed 
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I prays judgement against the defendant for 
ae pe ‘and for all Proper relief. 
HARRISON, MILLER & ELAM, 
Attys for Plaintiff. 


Copy 
Life Insurance Company, Detroit, Michigan. 
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by the company, may be withdrawn at the end of any policy year 
on thirty days’ previous notice in writing given to said company, or 
the same will be applied towards the payment of the next premium 
falling due upon this policy, or, in case of death, will be paid in ad- 
dition to the sum insured, 

This policy is issued, and the same is accepted by the insured, on 
the following conditions: 

Ist. If the said person hereby isu d shall pass bevond the settled 
limits of the United States or the Dominion of Canada, or, between 
the first day of July and the first day of November, south of the 
Sdth parallel of north latitude, or shall enter upon a voyage on the 
high Scas, CAC pling tO puss as prisse nerePr Oo first-class vessels along 
the coasts of the United States and the Dominion of Canada, or be- 
tween the United States and ports of Europe lving north of the 42d 
parallel of north latitude, in which parts of Europe travel and resi- 
dence are uu reaitte d, provided hho ports are entered in which resi- 
dence is especially prohibited at the time of such entrance; or shall 
be personally engaged in blasting, mining, submarine operations, or 
the production ) highly iniflammabl or explosive substance s, or 
regularly { mploved ae working or mMmande@ine a steam. herine in) any 
capacity, Or as a rayeardne r, ehnviicer, atk mani, conductor, or laborer 
In any capacity upon serviee Upon any steam or sail vessel, or upon 
railroad trains, or shall enter any military or naval service whatso- 
ever (the militia not In actual service excepted) without previously 
obtraning the consent of this company in writing; or if he shall die 
by his own hand, or in cons quence Or a duel, or of the violation 
of any law of any nation, State, or Province, or shall engage In, aid, 
or abet any insurrection against the Government of the United 
States or any State thereof: or 1 Lnh\ of the statements or declara- 
tions made in the application for this poliey, upon the faith of whieh 
this poliey is issued, shall be found im any respeet untrue, then in 
every such case this poliey shall be null and void, and all payments 
thereon shall be forfeited to the COMPANY, 

Pil. If the several pore midums In ren wal of this policy shall not he 
pald on or before the time when duc, at the office of the company, 
or toagents Who produce receipts signed by the president or scere- 


tary, then and in every such case the company shall net be liable 
for the payment of the sum insured or any part thereof, and this 
poliey shall cease and determine. 

od. If this policy is assigned or held as security, written notice 
shall be given to the company and proof of interest produced with 
proof death. 

In witness whereof the seid Michigan Mutual Life Insurance Com- 
pany, at its office in Detroit, by its president and secretary, have 
signed and delivered this policy this sixteenth day of February, in 
the vear one thousand eight hundred and seventy-seven. 

rowel) J.-S. FARRAND, President. 
(Sienied) JNO. T. LIGGEL I. Secretary. 
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| Mudorsed:| No? 12711. The Michigan Mutual Life Insurance 
Co., Detroit. [Insurance on the life of Kneeland T. Adams. Amount, 
S1LO000 - diate, keb’y l6th, IST7. Renewable term policy, A pre- 
mium due Ith February, 8350.70. Register Do Renewable term 


policyv—wife's form, without participation 


73 Evhibit B. 
> Schedules of rates to 
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* Lines marked with a star (*) are erased in copy. 


These premiums may be paid by semi-annual installments if pre- 
ferred, the semi-annual rate be Ing o2 per cent. of the annual. 

The rates in this table are not extended bevond the age of sev- 
enty for the reason that life assurance Is Very rarely kept up atter 
that age; and, if kept up, it would: probably be for the interest ol 
the assured to convert his policy Into one providing by equal annuat 
payments for later years. 
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8 And afterwards, to wit, at the May term of said court, on 

the 6th day of May, A. D. 1586, before the Honorable Wil- 

liam A. Woods, judge as aforesaid, the following further proceedings 
in the above-entitled cause were had, to wit: 

Comes now the defendant, by McMaster & Boice, its attorneys, and 
files its demurrer to the complaint herein in the words following, to 
wit: 

Comes now the defendant and demurs to the declaration in the 
above-entitled cause because the same does not state facts suflicient 
to constitute a cause of action. 

McMASTER & BOICE, 
Attys for Defendant. 


And afterwards, to wit, at the May term of said court, on the 27th 
day of July, A. D. 1886, before the Honorable William A. Woods, 
judge as aforesaid, the following further proceedings in the above- 
entitled cause were had, to wit: 

Come now the parties, by counsel, and thereupon the court, being 
sufliciently advised, doth now overrule the demurrer of the defend- 
ant to the complaint herein; to which ruling of the court the de- 
fendant now excepts. 


And afterwards, to wit, at the May term of said court, on the 28th 
day of October, A. D. 1886, before the Llonorable William A. Woods, 
judge as aforesaid, the following further proceedings in the above- 
entitled cause were had, to wit: 

Comes now the defendant, by McMaster & Boice, its attorneys, and 
files its answer herein in the words following, to wit: 

Comes now the defendant, The Michigan Mutual Life Insurance 
Company and, for answer to the declaration, says that it admits the 
execution of the poliey sucd Upon in the manner and form set forth in 
plaintiff? 's declaration, and admits that Kneeland T. Adams, whose 

life was insured thereby, departed this life on the 17th day 
J of December, 1885; but the defendant Suvs that plaintitl 

ought not to have and maintain this action, for that said 
poliey is a “renewable term policy ” and “ without: participation in 
surplus,” as shown in the indorsements on the back thereof; anda 
schedule of rates as to premiums hecessary to be patid to secure each 
$1,000.00 of insurance is also indorsed on back of said policy, said 
rates being graduated so that they increase with the age of the in- 
sured; that such terms and such indorsements on a policy or con- 
tract of life insurance have a distinet and definite meaning in the 
business of life insurance; that said meaning is that each vear’s In- 
surance is independent of other years; that the premium of each 
year is to pay for the risk of that year, and is fully consumed, 
earned, and exhausted at the end of that year, end that a policy so 
indorsed is without surrender value; and defendant says that such 
was the .meaning of the policy sued upon in this action. And the 
defendant further says that when the premium on said policy became 
due, on the 16th day of February, 1585, the plaintiff made no offer 
of any kind to pay the same to the defendant or to any person for 
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the defendant, and furnished no means to her husband, Kneeland 
T. Adam~s, te make such payment, and rave him no instructions 

Whatever In regard to its payment or the renewal of said policy. 
And. defendant says that said Kneeland P. Adams, when. said 
premium on said policy became due, on the isth day of February, 
1885, said and represented to said defendant that he could not pay 
the said premium in money, but that le would pay the sum. of 
$50.10 in eash and execute lis note at four months for SZOO.00, said 
Adams being then fifty-live vears old) and said premium for that 
year be ne the sum of S2oU.10; that the company then con- 


10 schted and agreed to receive suid cash payment and said note 
macnn terms ane conditions set forth inn the receipt set out 
Hn tare polerinatil (os declaration and not otherwise. 


And defendant further says thasat ssid Kneeland T. Adams per- 
sonally attended to all matters yx rtaining to said policy of insurance 
and the payment of the premiums thereon from the time said poliey 
was issued in IS77: and that the plamtiul never Claimed the right 
to pay the premiums on said policy or to make arrangements for 
its renewal, or that she had a right to say upon what terms it should 
be renewed. but left the whole matter to said Knecland T. Adams 
Without instructions or directions of any kind and without giving 
any notice of any kind to this defendant that said Adams was not 
fully empowered to make any arrangements for the renewal of said 
policy threat he saw fit: hhor did said plaintill ever give to this de- 
fendant any notice that she claimed that said Kneeland T. Adams 
did not have such right. 

Phat When the pren unis for the ars of ISSO, ISST, ISS2, 1SS5, 
and ISS4, respective ly, became due, said Kneeland T. Adams was 
unable to pay thr smne In money and eave his not for the greater 
| premiums, and in each instance such note 
tions upon which 
the note of February T6th, IS85, was received, and in each Instance 


portion of each of sat 
was received by the defendant upon thi same cond 
il recelpt Was given bow tha said company to said Adams contaming 
and expressing the same conditions as to payment of the note that 
were contained ana expressed in sald receipt of hebruary 16th, 
ISS.. : 

That th plaimtifl never objected to the receipts civen bv the 
defendant tor the said vears of ISSO, TSST, TSS2, TSS835, and ISS4, or 
notitied this defendant that she claimed that said Kneeland 

1 | T. Adams was not authorized to make such termes 
d said defendant further savs that when said note, given 
by the said Adams fora part of the premium due February 16th, 
t nanded of said Adams and 
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= I: that afterward : r LI, i , ~ 
refused: that afterwards. on the 7th dav of October. ISS... said 
’ . . .. £ ) , 23 ’ 
Adams patd this defendant STLO00 on said note, but withor it any 
, , . . ‘ ts 
agreement tor an extension of the time of payment of the ‘rethainaer 
. . ’ > } . - 
of said note, and after the pavment of said sum of $100.00, and 


during said month of October, 1885, this defendant demanded of 
said Adams the payment of the remainder of said note, which was 
refused by said Adams, and the same has never been paid by him 
or any one else. 
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And defendant denies that by the terms of said policy any agree- 
ment was made with the plaintiff. It avers that the entire contract 
of insurance contained therein is with the insured, Kneeland T. 
Adems, and that plaintiff's only connection with said policy is that 
by the agreement with the insured the loss is payable to her. 

This defendant denies that the facts set forth in the declaration 
as to the premium due February 16th, 1555, make a full payment 
of such premium, It denies that the conditions of the receipt given 
when the note for a part of said premium was taken changed any 
part of the contract contained in said policy. The poliey provides 
for the payment of the premium in cash only and at the time speci- 
fied, and this defendant consented to def r such cash pavinent only 
as provided in the renewal receipt. 

Defendant further avers that the portion of the premium due in 

1SS85, paid by said Kneeland 'T. Adams, was not sutlicient if 
12 applied pro rata to carry the imsurance to the date of his 
death, and that at time of such death defendant had ne money 
in its hands which equitably applied could keep alive such insur- 
ance. 7 
McMASTER & BOICE, 
Alt ys for Def't. 


And afterwards, to wit, at the Novcrnber term of said court, on 
the 9th day of November, 18586, before the Honorable William A. 
Woods, judge as aforesaid, the following further proceedings in the 
above-entitled cause were lad, to wit: 

Comes now the plaintiff, by Harrison, Miller & Elam, her attorneys, 
and files her demurrer to the answer herein in the words following, 
to wit: 

The plaintiff demurs to the answer of defendant herein, and for 
cause says said answer does not state facts suflicient to constitute a 
defence to this action. 

HARRISON, MILLER & ELAM, 
Plaintifi's Alt’ys. 


And afterwards, to wit, at the November term of said court, on 
the llth day of November, 1SS6, before the Ilonorable William A. 
Woods, judge as aforesaid, the following further proceedings in the 
above-entitled cause were had, to wit: 

Come now the parties, by their respective attorneys, and thereupon 
the court, being sufliciently advised in the premises, sustains the 
plaintiff’s demurrer to the answer lierein; to which ruling of the 
court the defendant, by its attorneys, now here excepts. 


And afterwards, to wit, at the November term of said court, on 
the 6th day of December, 1886, before the Ilonorable William A. 
Woods, judge as aforesaid, the following further’ proceedings in the 

above-entitled cause were had, to wit: 
13 Come now the parties in the above entitled cause, and the 
demurrer of plaintiff to defendant’s answer having been sts- 
tained, and defendant failing and refusing to amend said answer, 


2—1335 
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and electing to stond thereon and upon its exceptions to the rulings 
of the court herein without pleading further, upon plaintiffs motion 
said cause is now submitted to the court ;. and the court, being fully 
advised in the premises, finds that there is due from the defendant 
to the plaintiff on the poliey sued upon the sam of ten thousand 
three hundred and twenty-four dollars and fifteen cents (810,524.15). 

[t is therefore considered and adjudged by the court that the plain- 
tiff, Elizabeth B. Adams, recover of and from the defendant, The 
Michigan Mutual Life Insurance Company, the sum of ten thousand 
three hundred and twenty-four dollars and fifteen cents (810,524.15), 
and her COsts here In, LA Xe 7 at s—. 

To which finding and judgment the defendant objects and excepts, 
and the defendant now prays a writ of error to the Supreme Court 
of the United States, which is granted upon the filing of a bond in 
thie penalty of S15,000.00, with sureties to the satisfaction of the 
court. 

And afterwards, to wit, at the November term of said court, on’ 
the th day of December, 18586, before the Tlonorable William A. 
Woods, judge as aforesaid, the follown 4 further proceedings in the 
above-entith | cause were hac, Lo wit: 

Comes now the defendant, by MeMaster & Doitce, its attorneys, 
and files its bond herein in the sum of $15,000.00, with Jacob S 
Marrand and -dapansa A. Butler as sureties thereon; which bond is 
approved by the court, and is in the words following, to wit: 

Kae all men m these presents that we, The Michigan Mutual 

Life Insurance Company, as principal, and Jacob S. Far- 
1 rand and William A. Butler, as sureties, are held and firmly 

bound unto the a named Klizabeth B. Adams in the sum 
of fifteen re usand dollars (81,5900), to be paid to the said Elizabeth 
. Adams: to which remus nt, well and truly to be made, we bind 
ourselves, }) intly and severally, and our and each of our heirs, ex- 
ecutors, and administrators, Jointly by these presents. 

Sealed with Our sf als and diate (| this Sth day of December, ISS6 

Whereas the above named, The Michigan Mutual Life Insurance 
Company hath prosecuted a writ of error to the Supreme Court of 
the United States to reverse the judgment rendered in the above- 
entitled suit by the cireuit court of the United States for the dis- 
trict of Indiana: 

Now, therefore, the condition of this obligation is that if the 
above named, The Michigan Mutual Life Insurance Company, shall 
prosecute Its said — of error to elect and answer all costs and 
damages that may be adjudged or awarded against itif it shall fail 
to make good its plea, then this obligation to be void; otherwise in 
full force. 

MICHIGAN MUTUAL LIFE 
INSURANCE COMPANY, = [seat.] 
ty O. Rh. LOOK lt, Secretary. 
JACOB S. FARRAND. SEAL. | 
WM. A. BUTLER. 


s aled and delivered in presence of— 


A. KENT. 


— ae at | 
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Taken and approved by me this ninth day of December, 1886. 
WM. A. WOODS. 


[ certify that the above sureties are amply responsible for the 
amount named. 
Dec. 8S, ISS6. 
H. b. BROWN, 
Dist. Judge. 


15 Writ of Error. 


UNITED STATES OF AMERICA: 

The President of the United States of America to the judges of the 
circuit court of the United States for the district of Indiana, 
Greeting: , 

Because on the record and proceedings as also on the rendition 
of a judgment in a plea which is in the said cireuit court before you, 
between Elizabeth B. Adams, who was plaintiff in said cireuit court, 
and The Michigan Mutual Life Insurance Company, who was de- 
fondant in said circuit court, a manifest error hath happened, to 
the great damage of the said The Michigan Mutual Life Insur- 
ance Co., as by Ais complaint appears, and it being fit that the error, 
if any there hath been, should be duly corrected and full and speedy 
justice done to the parties aforesaid on this behalf, you are hereby 


commanded, if judgment be therein given, that then, under your seal, 


distinetly and openly, you send the record and proceedings aforesaid, 
with all things concerning the same, to the Supreme Court of the 
United States, together with this writ, so that vou have the same at 
Washington on the 2d Monday of October next, in the said 
Supreme Court to be then and there held, that, the record and pro- 
ceedings aforesaid being inspected, the said Supreme Court may cause 
further to be done therein to correct that error what of right and 
according to the law and custom of the United States should be 
done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of said cirenit 
court this 6th day of December, A. D. 1886. 

[Seal Circuit Court of the United States, District of Indiana. ] 


NOBLE C. BUTLER, Clerk. 


16 Supreme Court of the United States, for the October Term, 
A. D. 1887. 


THe Micnigan Mutrvat Lire Insurance Company, Plaintiff in 
Error. 
us. 
ErizaAbetu B. Apams, Defendant in error. 


Before the justices of the Supreme Court of the United States, at 
the Capitol, in the city of Washington, comes now the plaintiff in 
error, the said Michigan Mutual Life Insurance Company, by its 
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attorneys, and 2, > that in the records and proceedings in the cir- 
cuit court of the United States for the district of Indiana, in said 
cause, there is manifest error in this, to wit: 

1. The said circuit court erred in said cause in overruling the de- 
murrer of said) Michigan Mutual Life Insurance Company to the 
declaration of said Elizabeth B. Adams. 

The said circuit court erred in said cause in sustaining the 
demurrer of said Elizabeth B. Adams to the answer of said Michi- 
gan Mutual Life Insurance Company. 
17 3. The finding and judgment of said circuit court In favor 
of said Elizabeth B. Adams and against sald Michigan Mu- 
tual Life Insurance Company in said cause are erroneous and con- 
trary to law. 

And the said Michigan Mutual Life Insurance Company prays 
that the judgement aforesaid may be reversed, annulled, and alto- 
vether held for hnauelit, ane that it ay be restored Lo al] things 
Which it lath lost by reason of said judgement. 

CHARLES A. KENT, 
JOIN L. McMASTER, 
AUGUSTINE BOICE, 
Attorneys for Plaintif in Error. 


1S Citation. 


United States of Ameriea to Elizab th BB. Adams, Greeting : 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United Stat sto be holden at Washington 
on the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s otlice of the cireuit court of the United States 
for the distmet of Indiana, cheada The’ Michigan Mutual Life 
lnsuranee Company is plaintiff in error and you are defendant in 
error, to show cause, if any there be, why the judgment rendered 
against the said plaintiff in error, as in the said writ of error men- 
tioned should not be corrected, and whiy speedy justice should not 
be done to the parties be that bebailf. 

Witness the Llonorable Morrison Kt. Waite, Chief Justice of the Su- 
preme Court of the U.S... this 6th day of December, in the year 
of our Lord one thousand eight hundred and oe 


; 


i ; 
tiito 


Seal Cireuit Court of the United States, District of liansa.] 


NOBLE BUT LER, Clerk. 


()n this Oth day of December, in the year of our Lord one thou- 
sand eight hundred and eighty-six, the plaintiff, Elizabeth B. Adams, 
acknowled ives the pe rsonal service of he within citation on her. 

PLIZABETH B. ADAMS, 
, by TTARRISON, MILLER & ELAM, 
Tler Attorneys. 
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19 Unitep States OF AMERICA, | .. . 
District of Indiana, J 


‘ 


I, Noble C. Butler, clerk of the circuit court of the United States 
for the district of Indiana, do hereby certify that the above and 
foregoing is a full, true, and complete transcript of the record in 
the cause of Elizabeth B. Adams vs. The Michigan Mutual Life In- 
surance Company, as fully as the same appears of record and re- 
mains on file in my office. 

Witness my hand and the seal of said court, at Indianapolis, in 
said district, this 14th day of December, A. D. 1886. 

[Seal Cireuit Court of the United States, District of Indiana. ] 


NOBLE C. BUTLER, Clerk. 


Endorsed on cover: Indiana C.C. U.S. No. 1883. The Michi- 
gan Mutual Life Insurance Company, plaintiff in error, vs. Elizabeth 
R. Adams. Filed January 28, 1887. 
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Supreme Court of the United States. 


THE MicuIGAN Mutua. Lire In- ! 

SURANCE COMPANY, | 

PUD in Error, t 
vs. 

ELIZABETH R. ADAMS, 

Def’t in Error, | 
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PETITION FOR REHEARING. 


To the Supreme Court of the United States : 

The petition of the Michigan Mutual Life Insar- 
ance Company respectfully shows: 

1. That the above cause was argued on Tuesday, 
April 22nd, 1890. 

2. That as it is informed and believes and there- 
fore avers, the judgment of the court below was af- 
firmed on Monday, April 28; that no opinion was 
given in the case and no reason for such affirmance; 
that the chief justice in annoufcing the judgment 
said that it was by a divided court. 

3. That at the hearing of the cause only eight 
judges were in attendance, Justice Field being absent. 

4. That the cause involves about thirteen thous- 


and dollars, (313,00U. ) 


) 


all 


5. That the cause involves questions as to the 
validity of the contracts under which this petitioner is 
doing busines of the very greatest importance to it, 
that if these contracts are invalid, it desires to change 
them, and that for this. purpose, it is necessary to 
know the grounds on which the judgment was af- 
firmed ; that the court below, though earenstly urged 
by the counsel for this petitioner, absolutely refnsed 
to write an opinion or to state the grounds on which 
he gave judgment for the plaintiff; that as a conse- 
quence of this action of the court below, and of this 
court, your petitioner is obliged to pay the judgment 
without the advantage of knowing on what ground 
it was rendered. Your petitioner submits that it is 
entitled to know the grounds of said judgment, and 
that if asis presumed the court were evenly divided, it 
is entitled to the judgment of the full bench. It there- 
fore respectfully asks for a rehearing of this cause. 

THe MicnigAN Mutua. Lire INsvr- 
ANCE COMPANY, by 
O. R. Looker, 
Secretary. 
C. A. KENT, 
Of Counsel. 


STATE OF MICHIGAN, ] 
Country or WAYNE, \ 


ss 


Charles A. Kent, being duly sworn, says that as 
counsel for the said Mutual Life Insurance Company, 
be argued the above cause in the court below, and in 
this court: that he makes this affidavit because fami- 
liar with the facts; (hat he has read the preceding 
petition and Knows the facts therein stated of his own 
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knowledge, except where they are stated on informa- 
tion and belief, and that he believes these true. 
CHARLES A. KENT. 


Subscribed and sworn to this 2nd day of May, 
A. D., 1890, before me, 
E. C. WALKER, 
Notary Public, 
Wayne County, Michigan. 


I, Charles A. Kent, counsel for the Michigan 
Mutual Life Insurance Company, hereby certify that 
I have read the foregoing petition and that in my 
opinion it sets forth sufficiert prounds for a rehearing 
of the above cause. I further certify that in My opin- 
ion the judgment of this court ir said case is both un- 
just and contrary to law. 

CHARLES A. KENT. 


Supreme Court of the United States. 


Oclober Term, A. D. 1889. 


THe Mremuigan Mutuart Lire INSURANCE 
CoMPANY, 
Plaintiff in Error. 
PSs. 
Evizapetu R. ADAMS. 


BRIEF FOR PLAINTIFF IN ERROR. 


C. A. KENT, 
Of Counsel for PUL? in Error. 


To 


s ' 


= 
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Supreme Court of the United States. 


October Term, A. D. 1889. No. 287. 


THe MicuigAN MutuaL LiFe INSURANCE 
CoMPANY, 


laintiff in Error. } 
dS. | 


| Evizanetu R. ADAMS. 
BRIEF FOR PLAINTIFF IN ERROR. 
, STATEMENT OF THE CASE. 


Plaintiff in error, defendant in the court below, 
isa Life Insurance Company. This suit was brought 
ona policy, dated Feb’y 16, 1877, on the life of the 
husband of Mrs. Adams, plaintiff below, in the Cirenit 
Court of the United States for the District of Indiana. 

A demurrer to the declaration was filed and over- 
ruled by the court. <A plea was then filed to which 
plaintiff below demurred and this demurrer was sus- 


2 
tained and final judgment given in her favor for the 
whole amount claime |. 

The error alleged is in substance, that the judg- 
ment should have been for defendant. 

The material facts, which appear in the pleadings, 
ure as follows: February 16, 1877, Kneeland T 
Adams, husband of plaintiff, insured his life with 
defendant. The money was paid by the husband, and 
all the covenants in the policy are with him, save that 
the amount of the insurance is payable to her if. liv- 
ing, when it accrnes, and if not, then to their joint 
children, and if none of these are living, to bis’ per- 
sonal representatives, 

The policy is on the renewable term plan, without 
participation in the profits. There is an absolute in- 
surance for one year, and a right at the end of each 
year to repew on the payment of a sum constantly in- 
creasing with the age of the insured. On = such _ poli- 
cies, there is no reserve, and no right at the expira- 
tion of a year, save that of renewal. The policy was 
regularly renewed until February 16, 1885.) Mr. 
Adams attended to the payment of all the premiums. 
Mrs. Adams does not appear to have had any com- 
munication with agents of the company. 

for several years prior to 188), notes were given 
for parts of the premium, and receipts, like the one 
given Feb’y 16, 1885. “The poliey contains no pro- 
vision for the taking of notes for premiums. It con- 
tains the usual provisions for the termination of the 
policy, if the premiums are not paid on the day 
named. 

The premiums which came due Feb’y 16, 1885, 


was $259.10. Mr. Kneeland was unable to pay the 
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whole in cash, but did pay $59.10 and gave his note 
forthe payment of the remainder, $200.00, in four 
mouths. <At that time, be received this receipt: 


The Michigan Mutual Life Insurance Company. 
$259.10. Detroit, Mich., Feb’ y 16th, 1885. 

Received two hundred fifty nine and 10 100 dol- 
lars, being the annual premium due this day on policy 
No. 12,711, continuing the same in force until 12 
o clock noon of the 16th day of February, 1886, on 
the life of Kneeland T. Adams, of Indianapolis, Ind.; 
provided, that if any note or other obligation has 
been given for snch premium or any part thereof, 
and the same or any renewal shail not be fully paid 
when due, then for any loss uccurring during such 
non-payment, the company shall. not be liable, but 
the whole amount of the premium ineluded in such 
note or other obligation shall be considered as earned, 
and the company may collect the same. 

UO. R. Looker, 


Secretary. 


No payment was made on said note, until Oct. 7, 
when $110.00 was paid. ‘The time for payment was 
never extended. The note is now in the hands of the 
company, and has never been tendered to Mrs. Adams, 
Mr. Adams died Dec. 18, 1855. The sum paid was 
not sufficient if applied pro raza to have kept the in- 
surance in force until the death of the insured. 

The company defends solely ou the ground, that 
the note given for the last premium was uot paid in 
full, though long past due at the time the insured 


died. 
Plaintiff in the court below claimed, that the 
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contract of insurance was with her and not with her 
husband, that the contract in the receipt was.an at- 
tempt to vary the terms of the policy which did not 
bind her, that under this receipt, the policy would not 
cease to be binding on the company in consequence of 
the non payment of the note, until notice of such in- 
tention had been given, ani that plaintiff could elect 
to avail herself of that part of the receipt which con- 
tinued the instirance to Feb’ y 16, 1888, without being 
bound by the provision exempting the company from 
loss during the novu-payment of the note. 


a 


There can be no question that under the terms of 
the policy, the insurance vould have ceased on the 
l6th day of February, 18s5, except for the giving of 


the note. : 
Klein vs. Insurance Co., 104, U.S. 8&. 


Thompson vs. lps. Co., do 252. 


Plainuiff has no rights, except they were gained 
by the giving of the note in question, and the receipt 
for the premium contemporaneous therewith, 


II. 


If the contract contained in the receipt of Feb'’y 
16, 1885, binds plaintiff, it is a complete bar to her 
recovery. The meaning of this contract is plain. 
Underit, by the receipt of the note, the insurance was 
continued until its maturity. After thar, while tie 
note continned unpaid, in whole or in part, there was 
no insuranee, but the insurance would revive when- 
ever the note was fully paid, and such payment was 
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at the option of the maker. The note was at all times 
after it was due subject to collection by the company. 
The possession of the note by the company after it 
became due, and the reeeipt of a partial payment was 
strictly in accordance with the terms of the contract, 
and perfectly consistent with the position, that it is 
not liable for any loss cecurring, while any part of 
the note was due or unpaid. 
It is settled by a unanimous current of decisions, 
that where losses occur, when notes given under such 
contracts are due and unpaid, there is no liability 
therefor. 
Wall vs. The Hlome Ins. Co., 36 N. Y., 157, (1867.) 
Williams vs. The Alt ny City Ins. Co., 19 Mich., 
451, (1870.) 

McIntyre vs. Mich., State Ins. Co., 52 Mich. 188, 
(1SS5. ) 

Watrous vs. Miss. Valley Ins. Co., 35 Lowa 582, 
(1872.) 

Nelson vs. Fa:mer’s Ins, Co., 43 Lowa, 24, (1876;) 
44 Iowa, 540 and 553, (1876.) 

Gordon vs. Dodge Co, Mutual lus. Co... 39 Wis.., 
121, (1875 ) 

Joliff vs. Madison Mutual Ins. Co., 39 Wis., 111, 
(1S7->.) 

American Ins Co. vs. Henley, 60 Ind., 515, (1875.) 

American Ins. Co. vs. Leonard, 80 Ind., 272, (188I.) 

Willicutts vs. N. W. Mut, Life Ins. Co., 81 Ind., 
300, (1S82.) 

Fendre vs. N. C. Mut Home Ins. Co., 68 N.C. 11, 
(1875.) 

Carlin vs. Phoenix Ins. Co., 78 Cal., 619, (1889.) 

Continental Ins. Co. vs. Daly, 33 Kansas, 601, 


(1885. } 
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And contracts that policies shall be rendered 
void by the non-payment of premium notes, are sus- 
tained in this court. 


Klein ve Ins. Co., and Thompson vs. Irs. Co., 104 
U. S., 8% and 252. 
Life Ins. Co. vs, Pendleton, 112 U.°S., 696. 


[lt was contended in the court below, that the 
contract in question made the policy only voidable at 
the election of the company, and that the retention 
of the note and the receipt of part payment was in- 
consistent with an election to avoid, and reliance was 


had on, 
Ins, Co. vs. French, 30 Ohio State, 240, (1876.) 


The reply is that in that case, there was no provision 
that the note could be collected, and the retention of 
a note for an unearned premium was inconsistent with 
the idea that the policy was void. But in the case at 
bar, the contract does not declare that the policy shall 
be void on the non-payment of the premium, and the 
policy may be made good at any time at the option 
of the insured. The point was raised and decided 
adversely to plaintiff's claim in several of the above 


cases. 
19 Mich. ; 52 Mich.: 30 Wis., 121; 68 N. C. 


and 78 Cal. 


In 39 Wis., 121, the distinetion is clearly pointed 
out between cases like the one at bar, and cases where 
the provision of the contract is only that the policy 
shall be void on the non-payment of a note. 

In Thompson vs. Ins. Co., 104, U. 8., 252, this 
court refused to foliow the 30 Ohio, in a case resemb- 
ling it much more than the one at bar. 


-~ 
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A distinction was sought to be made ip the court 
below between the cases cited and the one at bar, on 
the ground, that in them, the contract relied on was 
in the policy, but here only in the receipt. This dis- 
tinction cannot be material. The place where a con- 
tract, entered into between competent parties, is made 
is of no consequence. 

When the premium on the policy in suit became 
due, plaintiffs’ husband, had the option to pay the 
money, or let the policy lapse. If he could not pay 
the premium in cash, he had the right to enter any 
new agreement with the company to prevent a lapse. 


The right of both parties t¢ enter into a new con- 
tract us to the payment of the premium was as com- 
plete as their right to make the agreement in the 
policy. In 39 Wis., 121, the agreement is found only 


in the notes. 


ITI. 


In the case at bar, the contract by which the 
policy was renewable from year to year, on the pay- 
ment of the premium, was expressly with plaintiff's 
husband. Record, p. 4, and the second clause of the 
policy. 

It reads thus, **And the said company do further 
promise and agree to and with the insured, that this 
policy of insurance may be renewed by the payment 
on or before the sixteenth day of February in each 
vear of the stipulated premium.” He could pay the 
premium, and if he could not pay it in cash, he must 
have had the right to make any terms of credit to 
which the company would agree. Such a right is for 


the benefit of the beneficiaries, as otherwise the policy 


might lapse. 
Nor does it affect this right, that the interest of > 

the beneficiaries, ihe wife and children were vested, | 

and could not be taken away by any agreement be- bE 


tween the husband and the company. All their rights 
were dependent on the payment of the renewal prem- 


or <-— —<—- | > “a 


lums, and it is plain, that such payment was ex- 
pected of the husband. If he could not pay except ‘ 
in cash witiiout the consent of the wife, the consent 
of the children was also necessary, and as these may 
have been infants, such a consent might not bind 
them, and so the company would have been powerless 
to accept any thing but cash, a result which might 
have destroyed the interests of the beneficiaries. 

In Baker os. The Union Mutual Life Ins. Co., 
43. N. Y., 283, a policy like the one under consider- 
ation was held a contract with the husband, though 


his wife was the sole beneficiary. In Washington yy 
Central Bank vs. Hume, 128, UU. 38., 195, the distine- 
tion between contracts of insurance made with the r 
wife, and contracts in which she is merely the bene- : 
ficiary is noticed. | 

The question is analogous to that arising in fire F 
policies, when the loss 1s made payable to a mort- 
gagee. Here it is held that the contract is with the 
mortgagor. 


Carpenter vs. The Provident Washington Ins. Co., 
16 Pet., 405, (1842,) 

Van Buren vs, St. Joseph Fire Ins. Co., 28 Mich., 

O98, (1874.) 


! 
: 
; 


IV. 

The plaintiff is bound by the contract contained 
in the receipt of Febraary 16, 1885, even though it 
be held that the contract is with her alone. 


1. Under the faets of the case, the husband was 
authorized to make such contract as her agent. She 
must have known, that the payment of premiams 
Was necessary to keep the policy alive. She trusted 
her husband to make such payments. If she ever in- 
quired how the premiums had been paid, she must 
have learned, that frequently, they had been paid by 
note subject to the usual coudlitions in case of non 
payment. If she did not inquire, the inference is 
still stronger, that she trusted him to act for her, in 
such way as he thought best. The husband was cer- 
tainly the wife’s agent in paying the premiums. His 
power was implied, not express, and it must have 
extended to payments in any of the usual ways, such 
as giving notes, subject to the usual conditions. 


lt was sald in the court below, that thongh the 
lusband was the wiles agent, he had no power to 
change the conditions of the policy. He did not attempt 
this, but as he had power to pay or not pay the pre- 
mium, he must have had the power to accede to such 
conditions of receiving credit as the company required. 

As it appears, that he did not have the money to 
pay the whole premium when it was due, be must have 
had the powerto Keep the policy alive by giving a 
note, for this was an act clearly beneficial to his wife 
and children. And plamtiil does not dispute her hus- 
bund's power to vive “u hole, for it is only by the hole, 
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that there is any pretence that the policy was Kept 
alive until his death. Her claim is, that he could not 
give a note with the conditions attached. But it is 
plain ‘hat the company would have received no other; 
as the company were under no obligations to takeany 
note, they could affix to it such conditions as they 
chose, and plaintiff's husband must bave had author- 
ity to give such a note or no authority of any value. 


2. Though the act of the husband in giving a 
note for the premium subject to the conditions of the 
receipt, was unauthorized, the plaintiff cannot claim as 
she does, through che note and repudiate its conditions. 
The general doctrine is perfectly settled, that a person 
cannot ratify one part of a contract, made by one who 
acted as his agent and repudiate another part. 

Gaines vs. Miller, 111 U, 8., 395. 
Story on Agency, 8th Ed., Sec. 250. 
Mechem on Agency, Sec, 130. 


The following are insurance cases where this doe- 
trine has been applied. 
Tasker vs. Kenton Ins. Co., 59 N. H., 438. (1879.) 


In this case a person engaged an insurance agent 
to get certain property insured in good companies. 
One policy was made out, but not delivered, contain- 
ing a provision that suit must be brought in a year. 
Suit was brought after a year, and plaintiff sought to 
avoid the provision as unauthorized. He had not 
seen the policy until after the loss, nor did he know 
its contents. It was held that the policy must be 


~ 


 % 


tukenas anentirety. Plaintiff could not adopt one 
part and repudiate another. 
Harnickell vs. N. Y. Life Ins. Co., 111 N. Y., 390, 
(1858. ) 
Jacoway vs. German Ins, Co,, 49 Arkansas, 320.(1838.) 

In these cases, applicants for insurance gave their 
notes for premiums under an arrangement that certain 
things should be satisfactory before they accepted the 
policies The companies issued policies which were 
not satisfactory and refused to surrender the notes, 
on the ground, thet their agents had no power to make 
such contracts. Held, that the contracts could not be 
divided, that they must be ratified or rejected wholly. 

The case of Baker os. The Union Mutual Life, 43 
N. Y., 283 (1871,) is directly & point. There the wife 
sought to recover a policy, where the premium had 
been settled for by the husband, by giving his note, 
with « coudition of forfeiture, if not paid at maturity. 
She testified, that her husband showed her the policy, 
and that she did not know that the premiums had not 
been paid. 

After first deciding that the contract was really 
with the husband though the wife was the beneticiary 
the court says, (p. 288.) “The case will not be changed 
if the policy is regarded as having been procured by 
the plaintiff, and as the result of au agreement made 
between her and defendant. The busband of the 
plaintiff was the actor in the transaction, and repre- 
sented the plaintiff, and claiming the benefit of his 
acts and of the policy procured by his agency, she 
necessarily ratifies and affirms the contract, as it 
was mace, with all its terms and conditions. She adopt- 
ed the acts of the agent and makes them her own.’’ 
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Plaintiff songht in the court below to bring her 
case under an exception to the rale, that a principal 
must adopt the acts of hisagent wholly or not at all, 
and cited the following cases: 

Smith vs. Tracy, 36 N. Y., 79. 
Cooley vs. Perrine, 41 N. Y. Law, 322. 


bryant vs. Moore, 26 Maine, 84. 


These are cases of the sale of personal property by 
an agent, who, without authority gave a warranty, 
and it was held that the receipt of the proceeds by 
the principal in ignorance of the warranty was not an 
adoption of the warranty. 

The difference between these cases and that at 
bar is very great. In them, the principal parted with 
property of value; the agent was guilty of misrepresen- 
tations ; the purchaser was bound to make inquiry as 
to the extent of (he agent's authority ; the agreement 
set aside was collateral to the main agreement: it was 
against the interest of the principal. 

In the case at bar, plaintiff has never given the 
defendant anything. I[t has none of her property. 
Her husband was guilty of no misrepresentations of 
the facts to her. If she did not Know everything, it 
must be presumed to have been, because she did not 
inquire. Nor is the defendant guilty of any negligence. 
Its agent had every reason to think that the contract 
made with the husband was with the full approval of 
the wife. It was just the same contract, which had been 
made several times before without objection from her. 
It was a contract favorable to her, since only thus 
could her interest in the policy be preserved. = It was 
a contract, which the husband was under no obliga- 


i 
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tion to make. What he did wasa gift to the wife 
and she could not complain of him, that his gift was 
accompanied with a condition. Nor can she complain 
of the defendant which was under no obligation 
to accept anything but money in renewal of 
the policy. Again the condition as to the payment of 
the note, was « part of the contract to renew the 
policy for one year. I think this is the only case 
which can be found, in which a court has done, 
what was done in the court below, stricken out 
a vital condition in a promise, and allowed a re- 
covery, aS though the promise had been absolute. 
The result is that the defendant has been held on a 
promise, it never made, and which presumably, it 
never would have made if it had been asked. 

I submit that the judgment of the court below 
should be reversed, and judgment entered for plaintiff 
in error, defencant in the court below. 

C. A. KENT, 


Of Counsel for PI’ ff in Error. 
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STATEMENT. 


This case comes into this Court on a writ of error 
to the United States Cireuit Court tor the District of 
Indiana. (R. p. 11). 

The action was commenced in the Cireuit Court, 
April 23, 1886, by Elizabeth b. Adams, the defendant 
in error, against The Michigan Mutual Life Insurance 
Company, the plaintiff in error,.on a policy of insur- 
ance for 810000, issued by said company upon the life 
of her husband, Kneeland T. Adams, February 16, 1877. 

The questions presented for decision by this Court, 
arise upon the rulings of the Cireuit Court, on the de- 
murrers to the declaration and answer, and in rendering 


ee ee 
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final judgment for the amount of said poliey against 
the plaintiff in error. 

The declaration, omitting the title, is as follows, 
to-wit: 


“The plaintiff, Klizabeth B. Adams, who is a citizen 
of the State of Ladiana, complains of the defendant, 
The Michigan Mutual Life Insurance Company, of 
Detroit Michigan, a corporation organized under the 
laws of the State of Michigan, having her prineipal 
othice and pli we ot business in the cits of Detroit. mn 
said state, and a citizen of said State of Mie higan, and 
says that on or about the 16th day of February, 1877, 
in consideration of the sum of $339..0, then and there 
paid to the defendant by Kneeland T. Adams, who was 
then and there the husband of the plaintiff, said defendant 
issued and delivered to this plaintiff its policy of insur- 
ance numbered 12711, a copy of which policy is tiled 
herewith and made a part hereof, and marked Exhibit 
“AS and thereby promised and agreed to pay to this 
plaintiff the sum of ten thousand dollars (first, however, 
deducting any unpaid balance of the current year’s’ 
premium, or any other indebtedness to the company on 
account of this policy) in sixty days after due notice 
and satisfactory proof of the death of the said Nneeiand 
T. Adams, provided such death occurred on or before 
twelve o'clock at noon of the 16th div ot February, 
1878. 

And plaintiit says that said policy of insurance also 
contained the further agreement with plaintiff that said 
policy hight be renewed hy the pavinent, on or before 
the 16th day of February in each vear, of a stipulated 
sum or corresponding semi-annual equivalents, at the 
date of such renewal, in accordance with official sehed- 
ule of rates for each one thousand dollars insured printed 
on the baek of said policy, a copy of which rates is also 
tiled herewith and made a part hereof, and marked 
Exhibit * B.” : 

And the plaintiff further says that on or about the 

W5th day of July, ISS84. the defendant issued and deliv- 
ered to her the following additional agreement asa part 
of said policy of insurance, which she then and there 
accepted and adopted, to- wit: 


The Michigan Mutual Life Insurance Company. 
Incontestable policy clause. 
No. 12711. Name, K. T. Adams. 


Provided that after three years from date of this 
policy, and the payment in cash of three years’ pre- 
miumes, the liability of the company shall not be disputed 
because the death of the assured was caused by his own 
act or because of any misrepresentations in the applica- 
tion, not wilful, save that if the age of the assured is 
understated the company shall only be hable for such 
an zmount as the premiums received would have paid 
for at the rates as charged by the company at that date 
for persons of the insured’s real age. 

O. R. LOOKER, Secretary. 


And plaintiff says that all the premiums due on 
said) policy of insurance were paid in full as they ma- 
tured, and said policy was kept continuously iz full foree 
and effect as therein provided untu the 16th day of 
February, 1885. 

That the preminm which fell due on the 16th day 
of February, 1885, being the sum of $259.10, was paid 
by the insured, Kneeland T. Adams, to the defendant, 
as follows: Cash in hand, the sum of $59.10: and for 
the balanee, $200.00, said insured executed and delivered 
his note, payable four months after date, to the order 
oft the detendant, ana thereupon the defendant executed 
and delivered to the said Kneeland T. Adams a receipt 
tor said premium, which is In the words and figures fol- 
lowing, to-wit: 


The Michigan Mutual Lite Insurance Company. 
$259.10. Detrrorr, Micu., Feb. 16th, 1885. 


Received two hundred fifty-nine and 10-100 dollars, 
being the annual premium due this day on policy No. 
12711, continuing the same in force until 12 o’clock noon 
of the 16th day of February, 1886, on the life of Knee- 
land T. Adams, of Indianapolis, Ind.: Provided, That 
if anv note or other obligation has been given for such 
premium or any part thereof and the same or any re- 
newal shall not be fully paid when due, then for any 
loss occurring during such non-payment the company 
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shall not be liable, but the whole amount of the pre- 
mit included in such note or other obligation shall be 
considered as earned, and the company may collect the 
“illic. 
OR. LOOKER, Secretary. 
(On Migadreiny j Renewable teri polley. 
[Writen aeross the hace in red ink :| Countersigned 
this loth day of February, 1885. 
A. BOICE, Collector. 


This receipt must be countersigned across the face 
by the avent or collector. 

And defendant then and there renewed and con- 
tinued said policy in full force and effeet until noon of 
February loth, TS86. | 

And plaintiff further savs that said note remained 
in the hanes and Possession ot the agent or collector of 
defendant until the maturity thereof and long after- 
wards; that on or about the 7th day of October, 1885, 
the sand Nneelane T. Adame pari to the detendant 
the sum of STLOL00 in cash, which sum was then and 
there endorsed on the back ot said note aus a credit 
thereon ly detendant’s agent, and the defendant then 
nel thereby continued sid policy in) hull torce ane effect 
and waived any forteiture thereof it any theretofore 
existed. 

That sitial hote continued nied remained in the pos- 
session of the agent of detendant thereatter until the 
day tollowing the death of the said insured, to-wit, 
the Tsth day of December, T885, when said agent sur- 
rendered the same to the SCCPOTUPY of the defendant, 
Who took said note and now holds the same: that de- 
fondant has never at any time tendered back or offered 
to surrender said note to the plaintitt. 

And plaintiff says that she never knew that said 
note Was unpaie or that the receipt above set out had 
been viven to her sie husband until the proots ot death 
of said insured were made to defendant and payment of 
sit polley demanded ly her ot the detendant, but 
supposed her said husband, who attended to all matters 
pretaiming to said imsurance, had tully paid all premiums 
on said policy. 
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And plaintiff says that her said husband, Kneeland 
T. Adams, personally attended to all matters pertaining 
to said Insurance policy and the payment of premiums 
thereon; that she never knew of any contract with said 
detendant except the policy sued on, nor did her hus- 
band ever have any authority from her to change or 
modify that contract in any respect whatever, nor did 
she ever know anything of the receipts above set out or 
anv of its provisions until the same was found among 
the papers of her husband after his death, nor did she 
know that any note had been executed to said defendant, 
or that any part of any premium upon said policy or 
auny sum due upon any note given therefor was unpaid 
until after the death of her said husband, but, on the 
contrary, supposed and believed that all premiums had 
heen patil its provided in said policy, until the proots of 
death of said insured were made to defendant and pay- 
ment of said policy demanded by her of the defendant. 

And plaintiff says she is willing and offers to set off 
any balance due on the said note against the amount 
dae by the defendant by the terms of said poliey. 

And the plaintiff turther says that on or about the 
7th day of December, 1885, said Kneeland T. Adams 
departed this life at the city of Indianapolis, Indiana, 
and that thereafter due notice and satisfactory proofs of 
the death of the insured, Kneeland T. Adams, were 
made and delivered by the plaintiff to said defendant. 

And plaintiff further say that more than sixty 
days have elapsed since said notice and proofs of death 
of said insured were given to the defendant as aforesaid. 

And the plaintiff further says that she has kept and 
performed all the conditions and agreements by her to 
be kept and performed as provided in said policy of in- 
surance. 

And the plaintiff also says that the defendant now 
neglects and refuses to pay to her the amount due upon 
said policy, although she has often requested payment 
thereof from said defendant. 

Wherefore the plaintiff prays judgmemt against. 
the defendant for the sum of twelve thousand dollars, 
and for all proper relief. 

HARRISON, MILLER & ELAM, 
Atlorme ys for Plaintiff. 
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Exurpirs © A’ & * Be 
Erhibit «AL 
Copy. 
The Michigan Mutual Lite Insurance Company, 
Detroit, Michigan. 
[ Vignette. ] 
Premium, $339.70; amount, $10,000, 


Age, 47; No. 12711. 


In consideration of the representations and agree- 
ments made to and with it in the application for this 
policy, and of the sum of three hundred and thirty-nine 
dollars and seventy cents, to it paid by Kneeland T. 
Adams, doth hereby promise and agree to pay to Eliza- 
beth B. Adams the sum of ten thousand dollars at its 
office, in the city of Detroit (any unpaid balance of the 
current year’s premium, or any other indebtedness to 
the company on account of this policy being first de- 
ducted therefrom), for. her sole Use, it living, in con- 
formity with the statute, and, if not living, to the chil- 
dren of Kneeland T. and Elizabeth B. Adams, or their 
guardian for their use; or if there be no such children 
surviving him, then to the executors, administrators, or 
assigns of the said Kneeland T. Adams in sixty days 
after due notice and satisfactory proof of death of the 
said Kneeland T. Adams, of Indianapolis, county of 
Marion, State of Indiana, provided such death shall 
occur on or betore twelve o'clock at noon of the six- 
teenth day of February, eighteen hundred and seventy- 
eight. 

And the said company do furthur promise and agree 
to and with the insured that this policy of insurance 
may be renewed by the payment, on or before the six- 
teenth day of February in each year, of the stipulated 
premium (or the corresponding semi-annual equivalents), 
at the date of such renewel, in accordance with the 
official schedule of rates for each thousand dollars in- 
sured, as printed on the back of this poliey, provided 
that all the conditions and agreements upon which this 
policy was issued shall have been faithtully and fully 
pertormed. Any CXCCSS ot payment beyond the stipu- 
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lated payments aforesaid on this policy will be placed 
to the credit of the insured as a deposit, which, with the 
net interest thereon, as declared by the company, may be 
withdrawn at the end of any policy vear on thirty days’ 
previous notice in writing given to said ¢ ompany, or the 
same will be applied tow: ards the pavinent of the next 
premium falling due upon this policy, or, in case of 
death, will be paid in addition to the sum insured. 

This policy is issued, and the same is accepted by 
the insured, on the following conditions: 

Ist. If the said person hereby insured shall pass 
bevond the settled limits of the United States or the 
Dominion of Canada, or, between the first day of July 
and the first day of November, south of 34th parallel 
of north latitude, or shall enter upon a voyage on the 
high seas, excepting to pass as passenger on first-class 
vessels along the coasts of the United States and the 
Dominion of Canada, or between the United States and 
ports of Europe lying north of the 42d parallel of north 
latitude, in which parts of Europe travel and residence 
are permitted, provided no ports are entered. in which 
residence is especially prohibited at the time of such 
entrance; or shall be personally engaged in blasting, 
mining, submarine operations, or the production of 
highly inflammable or explosive substances, or regularly 
employed in working or managing a steam-engine In 
any capacity, or as a mariner, engineer, fireman, con- 
ductor, or laborer in any capacity upon service upon 
any steam or sail vessel, or upon railroad trains, or shall 
enter any military or naval service whatsoever (the mili- 
tia not in actual service expected) Without) previously 
obtaining the consent of this company in writing; or if 
he shall die by his own hand, or in consequence of a 
duel, or of the violation of any law of any Nation, State, 
or Province, or shall engage in, aid, or abet any insur- 
rection against the Government of the United States 
or any State thereof; or if any of the statements or 
declarations:made in the application for this poliey, 
upon the faith of which this policy is issued, shall be 
found in any respect untrue, then in every such case 
this policy shall be null and void, and all payments 
thereon shall be forfeited to the company. 

2d. If the several premiums in renewal of this 
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policy shall not be paid on or before the time when due, 
at the othee of the company, oF to agents who produce 
receipts signed ly the president or secretary, then ane 
Inevery such case the company shall not be Hable for 
the payment of the sum insured or any part thereof, and 
this policy shall cease and determine. 

Bd. Tf this policy is assigned or held as security, 
Written notice shall be viven to the COM pany and® proot 
of interest produced with proof of death. 

Ih Witness whereot the sata Michigan Mutual Lite 
lnsurance Company, at its office in Detroit, ly its presi- 
dent anil SCCTOTALY . have signed ana delivered this policy 
this sixteenth day of February, in the year one thousand 
elght hundred and seventy-seven, 


(Signed) Jo8. FARRAND, President. 
(Siened) INO. T. LIGGETT, Sceretary. 


Renewable term poliev—wite’s form, without part- 
ticipation. 

[Endorsed:] No. 12711. The Michigan Mutual 
Lite Insurance Company, Detroit. Insurance on. the 
lite of Kneeland T. Adams. Amount, $810,000; date, 
Febraary 16th, 77. Renewable term policy. A pre- 
minum due th, February, $339.70. | Register D. 
Renewable term polieyv—wite’s form, without participa- 
tion. 
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Krh ihit i 


Schedule of rates to se- | 


cure $1,000, payable at 
death, without partici- 


| 


| Schedule of rates to se- 


cure $1,000, payable at 
death, without partici- 


Present pation in surplus. Present pation in surplus. 
(ye. Age. 
| First Year. | Subsequent Years. ] First Year. | Subsequent Years. 
| ] 
| : 
aaa ee © cceanniices | 48..... $ 35 50* $17 68 
s..., 17 63* | $11 62* || 49..... | 37 16* 18 48 
es 18 02* 11 72* | 50....| 38 95% 19 39 
28... 18 43% 11 82* | 51.....) 40 S8* 20 42 
ses IX 87* 11 92* || 52.....1 42 95* 21 58 
30... 19 34* 12 O4* || 53..... 5 18" 22 87 
ate 19% 3% 12 16* || 54..... 47 5 24 31 
Be... PO BA* 19 99% || 55..... 50 19% 95 91 
a 20 “ps 12 44* |) 56..... 52 99* 27 60 
$34.....). 21 49* 12 61 57....... 56 OFF 29 6 
35. 92 12* | 12 78* || 58.....1 59 24* 31 85 
a 22 79* | 12 96* | 59.....| 62 74* 34 26 
ees 23 40% | 13 18* ||. 60..... | 66 52* 36 94 
38....) 24 296* | 18 41* || 61...) 70 60° 39 89 
3Y.. 25 06% 13 67* || 62...) 75 00* 43 16 
om... 95 3% 13 95* || 63.....| 79 74* 46 75 
41. 96 85* | 14 26* || 64..... | S4 86* 50 71 
eee 27 83% 14 50* 65 Ja 90 40% 55 O§ 
13... 28 89* | 14 97* || 66.....; 96 37* 59 90 
ie . 30 03* | 15 38* || 67..... | 102 &3* 65 21 
45. 31 24* 5 86* | 68_....1 109 8O* 71 05 
46 32 56* 16 39* || 69..... 117 31* 77 46 
is 33 97 | 17 00* || 70.....| 125 41* 84 48 
| 


“Lines marked with a star (*) are erased in copy. 


These premiums may be paid by semi-annual install- 
ments if preferred, the semi-annual rate being 52 per 
cent. of the annual. 
The rates in this table are not extended beyond the 
age of seventy for the reason that life assurance is very 
rarely kept up after that age; and, if kept up, it would 
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probably be for the interest of the assured to convert 
his policy into one providing by equal annual payments 
for later years.” (R. pp. 1-6.) 

To this declaration, the plaintiff in error demurred 
for want of faets, which demurrer was overruled by the 
Cirenit Court, and the ruling excepted to. (Re p. 7.) 

This ruling is the subject of the first assignment of 
error herein. (IR. p. P2.) 

Afterwards, the company filled its answer to said 
declaration: said answer is as follows, to-wit: 

Comes now the detendant, The Michigan Mutual 
Lite lnsurance Company anal, tor uhswer To the declara 
tion, says that it admits the execution of the policy sued 
upon in the manner and form set forth in’ plaintiff's 
declaration, and admits that Kneeland T. Adams, whose 
lite was insured thereby, departed this life on the 17th 
day of December, 1885; but the defendant says that 
plaintiff ought not to have and maintain this action, for 
that sam policy is a trenewable term policy’ and * with- 
out participation ino surplus, as shown in the indorse- 
ments on the back thereot: and a schedule otf rates as 
to premiums Necessary To be pavicl to secure each $1,000 
of insurance is also indorsed on back of said) poliey, 
said riites berg graduated 50) that they increase with 
the ave ot the Insured : that sneh Terins and such eli- 
dorsements on a polley or contract of lite Insurance 
have a distinet and definite meaning in the business of 
life insurance; that said meaning is that each vear’s in- 
suranee is independant of other vears; that the premium 
of each year is to pay for the risk of that vear, and is 
fully consumed, earned, and exausted ut the end ot that 
vear, and that a policy so indorsed is without surrender 
value; and detendant savs that such was the meaning 
of the poliey sued upon in this action. And the detend- 
ant turther says that when the premium on said poliey 
became due, (on) the Lith day of February, 1885, the 
plaintiff made no offer of any kind to pay the same to 
the defendant or to anv person tor the detendant, and 
furnished no means to her husband, Kneeland T. Adams, 
to make such payment, and gave him no instructions 
Whatever in regard to its payment or the renewal of 
siti poliey. 


11] 


And defendant says that said Kneeland T. Adams, 
when said premium on said policy became due, on the 
16th day of February, 1885, said and represented to 
said detendant that he could not pay the said premium 
in money, but that he woud pay the sum of $59.10 in 
cash and execute his note at four months for $200, said 
Adams being then fifty-five years old and said premium 
for that year being the sum of $259.10; that the com- 
pany then consented and agreed to receive said cash 
payment and said note upon the terms and conditions 
set forth in the receipt set out in the plaintiff’s declara- 
tion and not otherwise. 

And defendant further says that said Kneeland T. 
Adams personally attended to all matters pertaining to 
said policy of insurance and the payment of the pre- 
minms thereon from the time said policy was issued in 
L877; and that the plaintiff never claimed the right to 
pay the premiums on said policy or to make arrange- 
ments for its renewal, or that she had a right to say upon 
what terms it should be renewed, but left the whole mat- 
ter to said Kneeland T. Adams without instructions or 
directions of any kind and without giving any notice of 
any kind to this defendant, that said Adams was not fully 
CLL pOW ered to make any arragements tor the renewal of 
said policy that he saw fit; nor did said plaintiff ever 
give to this defendant any notice that she claimed that 
said Kneeland T. Adams did not have such right. 

That when the premiums for the years of 1880, 
1881, 1882, 1883, and 1884, respectively, became due, said 
Kneeland T. Adams was unable to pay the same in 
money and gave his note for the greater portion of each 
of said premiums, and in each instance such note was 
received by the defendant upon the same conditions 
upon which the note of February 16th, 1885, was re- 
ceived, and in each instance a receipt was given by the 
said company to said Adams containing and expressing 
the same conditions as to payment of the note that were 
contained and expressed in said receipt of February 
16th, 188d. 

That the plaintiff never objected to the receipts so 
given by the defendant for the said years of 1880, 1881, 
1882, 1883, and 1884, or notified this defendant that she 
claimed that said Kneeland T. Adams was not author- 
ized to make such terms. 


And said defendant turther savs that when anid 
hote, viven Ivy the said Adams fora part of the premium 
due February loth, TIS85. became due pavinient thereot 
was demanded of said Adams and retused; that atter- 
wards, on the 7th dav of October, 1885, said Adame 
paid this detendant $110.00 on said rete, bat without 
any agreement for an extension of the time of pavinent 
of the remainder of said note, and atter the pavinent ot 
said sui of SLLOL00, and during said month of Oetober. 
1885, this defendant demanded of said Adams the puly- 
ment of the remainder of said note, which was refused 
by said Adams, and the same has never been paid by 
Hin or anyone else, 

And detendant denies that by the terms of said 
polley any agreement Wiis ride with the plaintiff. [t 
avers that the entire contract of insurance contained 
therein is with the insured. Kneeland T. Adams, and 
threat plaimtith 's only COmmechilOn with siti policy is that 
by the avreeheint with the insured the loss Is pavable Lo 
her, 

This detendant denies that the taets set forth in the 
declaration as to the premium due February L6th, 1885, 
make a full payment of such premium. It demies thriat 
the conditions oft the ree elpt vlvel \\ hen the hote tor il 
part of said premium was taken changed any part of 
the contract contained in said policy. The polic Vv pro- 
vides for the payment of the premium in coll only and 
at the time specified, and this detendant consented to 
deter such cash payment only as provided in the renewal 
receipt. 

Defendant turther avers that the portion ot the pre- 
maim due in ISS), pari by sata Kneeland :¥ Adama, 
Was not sufficient if applied pro rata to carry the insur- 
anee to the date of his death. and that at time of sueh 
death detendant had he TrhOTbeS in its hands Which 
equitably applied could keep alive such insurance. 

MeMASTER & BOICE, 
Attorneys for De tendant, 
(Kh. })}?- 7-0.) 

The defendant in error (plaintiff below) demurred 

to this answer tor want of tacts to constitute a defense. 


(I. }). 4.) 
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This demurrer was sustained by the court below, to 

which ruling, the plaintiff in error then excepted. 
(Rp. 9.) 

This ruling of the Circuit Court is the subject of 
the second assignment of error in this Court. (R. p. 12.) 

Atterwards, on December 6th, 1886, the said Michi- 
gan Mutual Lite Insurance Company declining to amend 
its answer and electing to stand thereon and upon its 
exceptions to the rulings of the said Circuit Court, said 
Court thereupon found that there was due said Elizabeth 
Bb. Adams, on said policy the sum of $10,524.15 and then 
rendered judgment in her favor against said company 
for said sum of 810,324.15 and costs. 

To this tinding and judgment said company then 
objected ania excepted, ‘aie |}. G—10).) 7 

This action of the Cirenit Court is the subject ot 
the third and last assignment of error herein, (R. p. 12.) 

The steps necessary to transter said cause to) this 
Court were immediately taken. (RR. pp. 10-12.) 


ASSIGNMENT OF ERRORS, 


The tollowing errors are assigned in this Court, 
to-wit: 

1. The said Crreuit Court erred in said cause in 
overruling the demurrer of said) Michigan Mutual Lite 
[nsurance Company to the declaration of said Elizabeth 
bb. Adams. 

2. The said Circuit Coart erred in said cause in 
sustaining the demurrer of said) Elizabeth B. Adams to 
the answer of said Michigan Mutual Lite Insurance 
Company. 

3. The finding and judgment of said Cireuit Court 
in tavor of said Elizabeth B. Adams and against said 
Michigan Mutual Lite Insurance Company in said cause 
are erroneous and contrary to law. (Rh. p. 12.) 
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ARGUMENT. 


Detore entering upon the discussion of the partict- 
lar questions presented by the record, we wish to say 
generally that they are by no means measured by the 
amount involved herein, but are of great importance 
and far reaching in their consequences, not only to the 
Pusiness interests of the plaintitt in error, but also to 
its policy holders, For if it cannot safely rely upon 
such contracts as that involved in this case, it will have 
to change its methods of doing business and require Its 
policy holders to pray their premiums in Cash when due. 
This would be a great hardship to many of them and 
would result in greater loss to them, than to uphold and 
enforce contracts like the one in this ease. The multi- 
tude of cases benefitted by such indulgences do not ap- 
pear in the Courts, but only those in which the parties 
receiving the indulgences have failed to comply with 
the conditions upon which they were granted, or in 
Which there is a dispute upon this point. 

We shall consider the questions presented by the 
record, in the order of the assignment of errors in this 
Court. For convenience and to prevent any contusion 
of the parties—their relations in this Court being just 
the reverse of what they were in the Circuit Court—we 
shall generally refer to the plaintiff in error, as, the 
Company, and the detendant in error, as, Mrs. Adams. 


FIRST ASSIGNMENT OF ERROR, 


This brings in review the action of the Cireuit Court 

in overruling the companys demurrer to the declaration. 
(RR. p. 12, ate p. 138.) 

Betore discussing the main questions, we wish to dis- 

pose of a preliminary question of pleading which may 
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have some bearing upon the main questions. The Civil 
Code of Indiana provides: 

“When any pleading is founded on a written in- 
strument or on account, the original or copy thereof, 
must be filed with the pleading. <A set-off or counter- 
claim is within the meaning of this section. Such copy 
of a written instrument, when not copied in the plead- 
ing. shall be taken as part of the record.” (See. 362 R. 
S. Ind. 1881.) 

This section applies to suits on policies of insurance, 
and the original or a copy thereof must be filed with 
the declaration or it would be bad on demurrer for such 
defect. 

Indiana Insurance Co. ve Hartwell, 100 Ind., 566. 
The defendant in error recognized this rule as applicable 
to this case by filing with her declaration, a copy of the 
polley sued on, 

The Supreme Court of Indiana hus also decided 
that where there is a conflict between an allegation of 
it pleading and the recitals of an exhibit properly filed 
therewith, the recitals of the exhibit must control. 

Glenn v. Porter, 72 Ind. 525. 

It will be observed that there is a conflict between 
the allegations of the declaration and the agreement 
recited in the policy, in this: The declaration alleges, 
“and plaintiff says that said policy of insurance also 
contained the further agreement with plaintiff that said 
policy might be renewed by the payment, on or before 
the 16th day of February in each year, of a stipulated 
sum, ete.” (CR. p. 1, ante p. 2.) 

The policy reads: “ And the said company do tur- 
ther promise and agree to and witht the ¢vsured that this 
policy of insurance may be renewed by the payment, 
on or before the 16th day of February of each year, of 
the stipulated premium, ete.’ (R. p. 4, ante p. 6.) 


This recital of the policy controls the allegation of 
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the declaration: and in considering the sufficiency of 
the declaration on demurrer said allegation must be re- 
garded as if it read thus: * And the plaintiff Says that 
said policy of insurance also contained the agreement 
with the insured, Kneeland T. Adams, that said poliey 
might be renewed, ete.” The agreement in the poliey 
for renewal is with Kneeland T. Adams, and not with 
Mrs. Adams. 

We now come to the main question : 

Did the Cireuit Court err in overruling the demurrer to 
the declaration 7 

The proper solution of this question depends upon 
the validity of the agreement for the renewal of the 
poliey in suit. entered into between the insured, Knee- 
land T. Adams, and the company, on the 16th day of 
February, IS85. and expressed in the renewal receipt 
then given by the company to said Adams. 

The declaration states the transaction on said 16th 
day of February, 1885, thus: “That the premium 
which fell due on the 16th day of February, 1885, being 
the sum of S250.10, Wis pati by the insured, Kneeland 
T. Adams, to the defendant, as follows: Cash in hand, 
the sum of $59.10: and tor the balance, 8200.00, said 
insured executed and delivered his note, payable tour 
months atter date, to the order of the defendant, and 
thereupon the detendant exeeuted and delivered to the 
sald Kneeland T. Adams a receipt tor said premium, 
Which is in the words and tigures tollowing, to-wit : 


The Michigan Mutual Lite Insurance Company. 


$259.10. Derrorr Micu., Feb. 16, 1885. 

Received two hundred “nie fittv-nine ana 10-100 
dollars being the annual prenmium.due this day on policy 
No. 12,711, continuing the same in foree until 12 o'clock 
noon of the 16th day of February, 1886, on the lite of 
Kneeland T. Adams, of Indianapolis, Ind.: Provided, 
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thet if any pote or other obligation has heen qiven for such 
premium OF any part thereof and the same or any rene wal 
shall not be fully paid when due, then for any loss OCCUITING 
during such non-payment the COM PAY shall not be liable, 
hut the whole amount of the premium ipeluded TL such note 
or other obligation shall be considered as earned, and the 


company may colleet the same. 
O. R. LOOKER, Secretary.” 


If the condition upon which the company received 
said note, as expressed in said receipt is valid and bind- 
ing, then the Circuit Court erred in overruling the de- 
murrer; for the declaration further shows that said note 
was over-due and * not fully paid” when said Kneeland 
T. Adams died, December 17, 1885. 

That contracts and conditions similar to that con- 
tained in said renewal receipt, and ere, much less farora- 
Hleto the insured, have been upheld and enforced by 
this Court, and also by the Courts of last resort In many 
of the states, the following uuthorities abundantly show : 

Kuch rhocker Lit Ins. Co, Ve i ndli how, 112 U. Ss. 
ONG ; 

Alerne ve N.Y. Life Tues. Cee 104 U, ie Sx ; 

Baker ve. Union Mutual Life Lis. Co. 43 N. Y.2, 
284; 

Williams ve Ablany City Ins. Co., 1 Mich., 451; 

Wall v. Tome Ins. Co.. 36 N.Y. 157: 

Pitt, Adie ve Berkshire Life Ins. Co., 100 Mass., 
J00: 

Grarlick Vv. Mississippi Vall, y Ins. Co., 44 la., 553: 

Shake yy. awl Ye Ins. Co., 44 Ta., O40; 

Nedrow v. Farmers’ Ins. Cv., 45 la., 24; 

(rorton Vv. Dodgy County Mutual Ins, Co., 39 Wis.. 
121; 

Watrous ve Mississippi Valley Ins. Co., 35 La., 582; 

Jolitte v. Madison Mutual Ins. Co., 39° Wis., 111; 

Pateh ve Phonic Mutual Lif Ins. Co., 44 Vt., 481; 


18 


Be rribe: vr; N. a Mutual Hom Tus. (An Hs N. om 
3 

American Ins. Co. ve Henley, 60 Ind., 510; 

American Ins. Co. v. Leonard. 80 Ind., 272: 

These two Indiana cases were approved in 

Leonard v. American: Ins. Co., 97 Ind., 301; 

Willewts Te N., W, Mitual Lit lis. (.. x] Lrna.. 
B00: 

Southern Mutual Ins. Co. v. Taylor, 33 Gratt., (Va.) 
745. 

To avoid the conclusion of these cases, counsel for 
Mrs. Adams, claimed in the Cirenit Court, that said 
Kneeland T. Adams had no power or authority to enter 
into the contract expressed in said renewal receipt and 
that she was not bound thereby, ana the Circuit Court 
so held. 

We maintain that the contract expressed in said 
renewal receipt was and is valid and binding upon said 
Kneeland T. Adams, upon Mrs. Adams, and all others 
conditionally interested in said poliey, upon one or more 


otf the following grounds: 


1. That Kneeland T. Adams, the insured, was the 
principal in the contract tor renewal contained: in the 
poliey, and had the absolute right to make the contract 
he did tor its renewal. 

2. The declaration shows that said Kneeland T. 
Adams was authorized to make the contract he did, for 


the renewal of said poliey, even if he was acting as the 
agent of Mrs. Adams. 


_)> 


3. That Mrs. Adams cannot claim under the con- 
tract of renewal made by said Kneeland . Adams, in 
part and reject It in part. She must claim under it asa 
whole, or reject it as a whole, if she has the right to re- 
ject itatall. If she ratifies that which favors her, she 
ratifies the whole. 
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As to the first proposition, we think it manifest from 
the terms of the policy itself, that Kneeland T. Adams, 
the insured, was the principal in the contract, so far as 
its inception and continuance are concerned. And if 
so, the policy must, as we have shown, control any in- 
consistent allegations ‘in the declaration. 

The principal points in the policy are as follows: 

1. It is a renewable term. policy without participa- 
tion in the profits of the company, and has no surrender 
value. There is an absolute insurance for one year, and 
aright to reinsure on paying each year thereafter, on 
the 16th day of February, a certain gradually increasing 
sum, after the second year, as shown on the back of the 
pohey, until the uge of 70 vears. In these respects it 
differs from most life policies and “s more like fire 
policies, 

There is no provision for payment of premium by 
note, or otherwise than in cash. The rate per thousand 
of insurance ts much less than in ordinary life policies. 


2. It insures the life of said Kneeland T. Adams, 
and shows the first premium to have been paid by him. 

3. The pohey is payable as follows: (1), To Mrs. 
Adams, if living; (2), it not living, to the children of 
herself and insured, if any surviving him; (3), to the 
executors, wiministrators or wssigns of insured. 

4. The agreement for its renewal is expressly made 
with the insured, Kneeland T. Adams. 

5. “This poticy is issued, and the same is accepted 
hy the insured on the following conditions: Ist. The 
usual conditions as to residence, travel and occupation 
of insured. 2d. [f the several premiums in renewal of 
this policy shall not be paid on or before the time when 
due, then the company is not to be liable to pay the sum 
insured or any part thereof and the policy is to cease 
and determine. 


20) 


This shows that the poliey Wiis issued to and iic- 
cepted by the insured, Kneeland T. Adams, and every 
covenant and agreement in itis with him. Mrs. Adams 
Is siaply the first of three conditional beneficiaries, She 
had no absolute right under said poliey on the 16th day 
ot February, 1885. and no human tribunal or wisdom 
could thi nh have sald that she would ever be entitled to 
receive a dollar on said policy, even if the premium had 
then been paid in full, in cash. 

Upon What principle of law or reason cah it be 
Sula. under such circumstances, that she Wis the prinel- 
pat in the contract and the only Ohe authorized to inake 
ah agreement tor ifs renewal y Suppose she had made 
the avrecinenyt in question, and then have died before 
her husband, conld not their children, or his personal 
representatives, have said with much greater toree, that 
she had no authority to bind them? Who then is to 
make the agreement for renewal when cash is not paid? 
[t seems to us that both reason and the law say, that the 
person with whom the covenant in the poliey for its re- 
newal is made, is the principal in the contract, and pri- 
marily, ix the proper Person to lake the ugreement tor 
renewal and that when he does make it, all others are 
boune yy it. | 

As an authority pron this port we reter to Baker 
Ve. Union Mutual Lite Ins, Co. 43 N.Y. 284. The Court, 
iat pace 257 sald: te [i this Cause the husband agreed tor 
the Insurance, and caused his wite to be named as the 
beneticlars in the policy, It Was, neverthel: Ss, a coutract 
with, th, hushaned, ajiel th, ferris apd ronditions fn whieh hie 
assented attach to and qualify thie policy, and di fermine thi 
hiah; ity of the jnsurers.” This was a stronger applica- 
tron of the doctrine, than we claim in the case at bar. in 
this; that in that case, the wite was the absolute and un- 
conditional beneticiary, whereas in the case at bar, Mrs. 
Adams was only the first of three conditional beneticia- 


ries 
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The contract of renewal made by Kneeland T. 
Adams, on the 16th day of Februrry, 1885, violated 
none of Mrs. Adams’ vested rights under said policy, 
because she had no rights thereunder after noon of said 
day, unless it was the right of renewal, and of this, if 
it existed, she did not avail herself. No case is stated, 
of an offer on her part to comply with the provisions 
of the policy as to renewal and the rejection of such 
offer by the company. 

We grant that when the premium is paid fora given 
year in cash on such a policy, that the wife’s rights are 
tixed for such period subject only to be defeated by her 
death before the husband, and that he and the company 
could not change the policy during such year by intro- 
ducing a new beneficiary, or by surrendering sach policy 
asa consideration for a new one, or vy doing anything 
which would interfere with her vested rights for such 
period without her consent. But nothing of the kind 
was done or attempted in this case. 

The contract of insurance is one sided when it 
comes to renewal. The company cannot demand that 
it shall be renewed and the insured can allow it to lapse 
by limitation in defiance of the company. The case at 
bar stood thus, on February 16, 1885: There was no 
covenant on the part of Kneeland T. Adams, or anyone 
else, to pay the premium. Ile was under no legal obli- 
gation to either the company or his wife to pay the pre- 
mium, and he could allow the policy to lapse by non- 
payment of it, without regard to the wishes of the com- 
pany,and without regard to the wishes of Mrs. Adams; 
and the company was under no obligation to receive 
anything but cash. The time for which the insurance 
had been paid had expired; Adams did not pay the 
money; nor did Mrs. Adams pay the same; nor did she 
make arrangement for its payment; therefore he and 
the company stood facing each other without any obli- 
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came due, or cansed it to be paid; or that she made any 
uwrrangement for the extension of the time of its pay- 
ment; nor is it alleged, that she authorized or instructed 
unvone to do so for her. On the contrary she avers, 
‘that her said hushand. Kneeland T. Adame, pers nally 
attended to all matters pertaining to said insurance policy 
and the poy nt of the pre minmes the a 

[f. then, Kneeland T. Adams is to be regarded as 
the agent of his wife, under this allegation, he was her 
general agent tor the renewal of said policy, for it shows 
that the whole matter was left in his hands without any 
instructions as to the mode of renewal, and without any 
limitations of any kind upon his authority to renew it. 
This, af /east, vive him the right fo agree tO any sta! 
terms, for the renewal of said policy, and the authorities 
betore cited, show that the terms agreed to by him, 
Were usual terms where time is given tor payment of the 
premium, or any part of it. The authorities, however, 
go farther than this, and say that such agent may use 
unusual means to accomplish the object of the agency. 

Story on Agen Vv, Secs, 17, oS, 00; 
Trainer v. Morison, 78 Me., 160; 

Wharton on Ageney, Secs, 117, 113; 
Cruzan x. Smith, 41 Ind., 288, at page 297. 

+ Where a wife is in the habit of leaving all business 
attairs to her husband, who without her knowledge, tn- 
sures his lite for her benetit, and keeps possession of the 
policy, and pays all premiums himself until the policy 
is fully paid up, without action or interference on her 
part, and, after the policy is paid up, the Insurance com- 
pany becomes financially embarrassed, he has implied 
authority to bind her by an agreement in her name, to 
a reduction of the amount of the insurance.” 

Singer v. Charter Oak Ins. Co., 22 Fed. Rep., 774. 

The husband in said case agreed that the policy 
should be scaled to three titths of its face value, and this 


agreement was upheld. 
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~The authority of an agent Heme limited Tou puar- 


ticular business does not make it special. It may be as 


general in reward to that as if the range of it Was un- 


imited.” Anderson v. Coonley, 21 Wend., 279. This 


‘| ‘Ty’ ite m Shr btor dy ¢ ‘| ry\ TH eS roretlhe { our? Ot [naliana,. 


in f an Vv. Smith Al dnd. 297. and on prage 298 it Is 


rey > , ry? 
Phe rule is stated in 2 Kent Com... 620. thus: Che 
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nel hisopr pal, so longas he keeps within the general 
scope of his authority. though he may act contrary to 
his private instructions: and the rule is necessary, to 
prevent fraud and enconrage contidence in dealing.” 


Phe distinet On betWeet.a general ana special agent is 


Very clearly and accurately stated in this case, at puoe 


In Joledo. W.& W. R. W. Co. v. Owen. 43 Ind... 405. 
| * A cveneral agent is one author- 
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Mr. Wharton, in his work on agency, says: “A 
qeveral agent is one whe is authorized by his principal 
to take charge of his business in a particular line.” 
Sec. 117. 

i Sec. 118, he further SUVS: “4 ‘pre ial ie jit is 
one authorized simply to do a particular insulated act.” 

In Andres ve. Kneeland, 6 Cowen, at page 357, it is 
<aid: “But where the agent is not limited as to the 


manner of doing il particular act, the principal may be 
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hound by his acts, though exceeding the authority intend- 
ed to be given him.” At page 359 it is further said: ‘Ilis 
employment was a general one. There was no restric- 
tion as to the mode of sale, whether by sample or other- 
wise. Hle had authority to sell as cotton was sold in 
due course of business. It appears that the most usual 
sules of cotton were by inspecting the bulk; but that it 
Was unusual to sell by sample. The broker, no doubt, 
however, had authority to sell by sample, if he thought 
proper; and asa sale by sample is of itself a warranty 
that the bulk corresponds to the sample, he was authori- 
zed by virtue of his employment, unrestricted in the 
mode to be adopted by him, to bind his principal by 
such sale.” 

In the recent case ot Trainer Ve Morison, 78 Me., ut 
page 163, the rule as to general agency is stated thus: 
* Persons dealing with an ade nt have a right to presttnee that 
his agency is gene ral and not limited, and notice of the limited 
authority must bi brought to their hnowledge before they are 
to regard it.” See also, Methuen Co. v. Hayes, 33 Me., 
169. 

There is no allegation or suggestion in the declara- 
tion, that Mrs. Adams ever notified the company, that 
there was, or that she claimed that there was, any limi- 
tation on the authority of Kneeland T. Adams, to re- 
new said policy as he saw fit. This brings the case at 
bar clearly within the rule above stated. 

So we say, that if Adams was acting as agent of his 
wife, the above authorities clearly show that he was ser 
general agent, and the company had the right to presume, 
under the circumstances, that he was vested with ful! 
authority to enter into the contract of renewal which 
he did; and that Mrs. Adams cannot now be heard to 
question it. 


RATIFICATION. 


The chief contention of counsel for Mrs. Adams, 
in the Circuit Court, was that she was the principal in the 


2¢ 

contract, contained in the policy and that Kneeland T. 
Adams, as her agent, made an unauthorized change 
therein Ds <add contraet of renewal, and that she had 
the right Te) ratits oO mune of sar eontract of renewal 
as Was tavorable to her ane reject all t} at Wis untavor- 
able. In other words that she had the right to ratity so 
mueh of sard renewal contract “ws to renew the polley 


ana reject the eonditions pon Which it Wis renewed. 


This, we respectfully submit. is not the true rule of 
ratification applicable ic. this Care. OF the contrary, the 


true rule is as stated hoour third PrOpPOSsSITION : 
i 


That Mrs. Adams “tpniot dain mney th, ‘wntraet of 
renew ,/ nod /, j aid Ke yee FETT | - Adams. ‘fi part ape 
y's ood if ‘fi if 7. Ni, sti tat ‘liatim picks —_— a ‘f whol . ‘yp; 
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part / mea whole. iT ehe hare sf right an re ect if af all. [rt 
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L/P ott tle ‘ fhagt MM hiaethi favors fed gh ehy vitifles thie whole. 


This is the doctrine of ratification laid down by this 
Court. 

In Games ve. Miller, 111 U.S... at page 398, it is said: 
“it a prince) pal ratifies that Which favors him. hie ratifies 
the whole.” 

In Nhoninger v. Peahody. 17 At. Rep. 278. at page 
279). it is said: “that the ePXistence of the eontract could 
not he atfirined te promote the Purpose oft i recovery, 
and ut the Sarnhe time be treated as a nul ity in order fi 
chit out the opposite party trom a Te fense atheririxe open to 


him.” 
[In Baker ve Union Mutual Life Ins. Co., 48 N. Y.. 


at prin gre PRR if is said: “The case will not be changed, 
if the policy Is regarded iis having been procured by 
the plaintiff, and as the result of an agreement made 
hetween her ana the defendant, The husband ot the 
plaintiff was the actor in the transaction, and repre- 
sented the plaintiff: and, claiming the benefit of his. 
acts, and of the policy procured by his agency, she nee- 
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essarily ratifies and aftirms the contract as it was made, 
with all its terms and conditions. She adopts the acts 
of the agent, and makes them herown. * * * If 
the agent exceeds or transgresses his authority, the prin- 
cipal may repudiate his acts altogether, hut he cannot 
affirm in part and repudiate in part: tuke the benefit of the 
favorabl parts of a contract, and reject the residue.” 


In Benedict v. Smith, 10 Paige, 126 at page 130, it is 
said: ‘ But where one person assumes to act as the agent 
of another, without authority, the person for whom he 
assumes to act cannot claim the benefit of hig agency in 
part only, and reject it as to the residue of the transac- 
tion.” See also Avider v. Trustees ete., 31 la., 947, 550. 

In Farmer's L. Ay T. Co. v. Walworth, 1 N. » ae 433, 
at page 447, it is said: “It would be strange indeed, if 
the law would permit them to have the second mortgage, 
to which they had no title whatever except by affirm- 
ing the act of the clerk, and yet allow them to reject 
that part of his act which induced the giving of that 
mortgage. ’ 

This in prineiple, is what the Circuit Court did in 
the case at bar. It allowed Mrs. Adams to affirm the 
contract of renewal made by her husband, and at the 
same time to reject the conditions in the contract, which 
alone induced the Company to make it. 


And it seems to us, that Mrs. Adams’ counsel will, 
of necessity, be compelled to contend in this Court that 
the husband had the right not only to make the contract 
for the giving of the note for the premium, but also 
that such note was an absolute payment, whether ever 
paid or not, though the receipt given as part otf the 
transaction expressly provides that it shall not be. 

This we most respectfully submit, the law will not 
allow to be done. 


The reasoning in Whitehead v. N. Y. Life Ins. Co., 


ae! 


102 N. Y., 150, on a similar point is applicable here. 
At page 155 it is said: “It is obvious. also. that if in 
any sense, the insurer can be said to have recognized 
the policy as a valid and subsisting obligation, it was a 
conditional and not an absolute recognition. 
“and the plaintith cannot avail themselves of the waiver 
Which their agent secured, and repudiate the terms and 
conditions upon which alone he secured it.” This case 
also athirms Baker £ [nion Mutual Lait lis. (O.. 4:5 NY. 
Y., 283, upon this point. 

See also VYeClure Bros. v. Briggs, 58 Vt.. 82: Bill- 
NYS va Mason, ly Atl. Rep. Oy: Wiilin r Cs Lane. 14 
Mlich.. 124. 134: i. pansidhar Bani _£ llanmer. 14 Mich... 
208, 214. 

[ln Leake ve. Ball, 116 Ind., 214, at page 216, it Is 
said : “6 4 Contract eanyot hig athrmed aL part ane rejected aT. 
part - af prust hy, totally repudiated or not repudiate deat all” 

We turther say that if Kneeland T. Adams was the 
agent of his wite to make the renewal, he was also her 
agent to know what the contract was that he made, and 
she cannot enlarge her rights by saying that she had no 
actual knowledge ot ‘it. 

In asker v. Ins Co., 59 N. UL, at page 445, it is said: 
“© The plamtitf cannot avold the limitation on the ground 
that he had no knowledge of it, and his agent was not 
authorized to assent to it. If the contract on which the 
suit is brought was ever made by anybody, it was made 
on the prart ot the plaintiff, by Robinson iis his agent, 
* . * And whether the plaintitt claims the 
contract as his by previous authorization or subsequent 
ratification, is immaterial. : . . Robinsons 
authority to make the contract, as agent of the plaintif, in- 
cluded authority to know what the contract was that he made. 
x * * So the plaintiff, in this suit upon a written 
contract made in his behalf by his agent, is charged 


with his agent’s knowledge of the contract. The case 


~ ome 
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is “8 if the plaintiT had written the contract himself. He 
cannot enforce stipulations furorable to himself, and reject 
the rest.”? 
In Branow v. May, 42 Ind., 92, at page 99, it is said: 
“It is settled that if one assume to act as the agent ot 
another, and cause an act to be done for him of which 
the latter afterward takes the benefit, he must take it 
charged with notice of such matters as appear to have 
been at the time within the knowledge and recollection 
of the agent.” 
PART PAYMENT NO WAIVER. 
The acceptance ot part pavinent ot Adams’ note 
did not constitute a waiver of the conditions in the re- 
newal receipt. 
Garlick Ve Mississippi Vall Ins. Cm, 44 la., 5d5: 
Nedrow Ve Farmers’ Tins. (%., 45 la., 24; 
Williams v. City or Alhany lus. Co., 1 Mich., 451. 
In the latter case the note was paid in full after the 
oss, and it was held not be a waiver. 
The contracts in these cases are the same in legal 


effect. as that in the cause at bar. 
PAYMENT OF PART OF PREMIUM NO RENEWAL. 


The pavinent of part of the premium due February 
lith, IS85, in cash, did not renew the policy, as the con- 
tract Is entire. 

Willeuts v. N. W, Mutual Lit Tne. Co.. 8] Lnal.. 


B00. 


WANT OF KNOWLEDGE OF NOTE AND RECEIPT 
NO EXCUSE FOR NON-PAYMENT. 


That Mrs. Adams had no knowledge of the note, 
or of the conditions upon which it was given, as alleged 
in her deelaration, is no excuse for the non-payment 
thereof, and does not enlarge her rights. 


MO) 


Kleine v. N. Y. Life Ins. Co. 104 U. S., 88, 92; 
Baker v. Union Mutual Lite Ins. Co., 48 N.Y. 
84. 
ln the first named case the contract purported TO 
be with the wife, while in the second case, it was with 
the husband, 
See also. Carpe yler Vv. Central Lith Association, 08 
la. 453; 
Tasker v. Ins. Co., 59 N. TL, at page 445. 


CONTRACT OF RENEWAL NO CHANGE IN POLICY. 


The contract of renewal made by Kneeland T. 
Adams, on February 16th, 1885, did not change the 
contract in the policy, but simply eontinued it in force 
on certain conditions, atter the right to keep it in toree 
at all, had ceased because of hon-paymient, It was a 
waiver of strict performance based pron a condition, 
and not a change. All rights under the policy had ter- 
minated when the contract of renewal took effect. 

Trustees of First Baptist Church v. Brooklyn Fire 
Ins. Co.. 19 N. Y¥., 305. 

This action was Hpon a tire poles tor $5.000. The 
policy Wiis originally tor one year, and contained a prro- 
Vision that it might be continued for such further term 
as might be agreed upon * provided the premium there- 
for Is patil and indorsed on this polley ora receipt given 
for the same: and that no insurance whether original 
or continued shall be considered as binding until the 
actual payment of the premium.” 


The plaintiff offered to prove that while the origi- 


nal policy was running, a verbal agreement was made - 
between the plaintiff and the defendant that until notice 
to the contrary should be given by Ohe party to the 
other, the defendant should renew the policy from year 
to year without further notice, and give a certificate of 
renewal and that the plaintiff should pay the premium 
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therefor on demand; and that defendant renewed said 
policy in 1846 and 1847 in pursuance of said agreement. 
This was ruled out in the court below. 

[t was claimed on appeal that said evidence was in- 
admissible on the ground that it changed and contra- 
dicted the terms of the policy. In regard to this claim 
the Court said, at page 312: “* In any subsequent agree- 
ment fora renewal or continuation of the risk, it was 
competent for the parties to contract by parol and to 
waive the payment in cash of the premium, substituting 
therefor a promise to pay on demand or at a future day. 
Proot of such an agreement would have no tendency to 
contradict or to change the written policy already in 
force between the parties, and which would be wholly 
spent betore the new agreement could take its place. 
This is too plain to require further elucidation.” 

The contract in the case at bar, was. not a harsh 
one. It said to the insured, that although he failed to 
pay his premium when due, the company would carry 
the risk four months longer, upon the faith that he 
would pay his note due at the end of that time; but 
that if he made default in such payment, then for the 
time he was in default the risk should be suspended. 
Payment would have restored the policy, at any time 
after the default and before the loss; but such payment 
was not made. There was no cast of management of 
any kind on the part of the company to avoid the lia- 
bilitv. The failure was wholly on the other side; and 
we submit that the demurrer to the declaration should 
be sustained. 


II. 
SECOND ASSIGNMENT OF ERROR, 


This brings in review the action of the Cireuit 
Court in sustaining Mrs. Adams’ demurrer to the com- 
(RR. p. 12, ante, p. 13.) 


pany's answer. 


‘).) 
as 


The Judge in the Cirenit Court at the time he sus- 
tained the demurrer to the answer, stated orally that he 
did not consider that it) stated anv new facts changing 
the leva | phase ot the Cisse niacde by the declaration. 
This hay be Crile, if he rejected call thie broad eonelu- 
s10nS claimed Dy the pleader in the declaration ane took 
all its allegations most strongly against her. [t is true 
that under the practice in indiana, a demurrer only ad- 
mits the truth of ch facts as are well pleaded and does 
not admit any conclusions of law, or mere conclusions of 
the pleader, stated in the pleading, but we idl not con- 
sider if entirely sate to allow the case to stand Upon the 
tacts as stated in the declaration, although we most sin- 
cerely think as stated in our argument of the demurrer 
thereto, that it does not state facts suthicient to consti- 
tute a eanuse of action. Still the declaration does not 
state trully all the tauets connected with the poliey ana 
we thought it sate and proper To vive aw more particular 
and detailed statement of them. Especially si) in view 
of the theory upon which the Cireuit Court decided the 
Ciuse, hamely : That Mrs. Adams Wiis the principal in 
the contract and that Kneeland T. Adams acted as her 
agent im making said contract of renewal and exceeded 
his authority in doing so, and that she had a rmght to 
ratify so mueh of the contract as to renew the polices 
and reject the conditions upou which it was renewed, 
Upon this theory of the case, we think the answer states 
new taets w hich hav materially change the legal aspect 
of the case, and that they do so change it, unless, this 
Court disagrees with the Cireuit Court as to the law 
applicable to the tacts stated in the declaration. 

We Wish the Court to consider its applicable to this 
assigninent of error, our argument in SUpport of the de- 
murrer to the declaration without repeating it here. 

The same questions arise under this assignment of 
error as under the first, except nT slightly ditterent form. 
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We shall here reeall the principal points in the an- 
swer and point out some of the particulars in which we 
think it more specific than the declaration, and also state 
some further reasons why we think the Cirenit Court 
erred, in sustaining the demurrer thereto. 

First it admits the execution of the policy sued on 
and the death of the insured, Kneeland T. Adams. 

In most particulars, of course, the policy speaks tor 
itself and is to be construed by this Court, but it differs 
from most policies in this, that it is what is techn- 
cally called a * renewable term policy.” We -aver spe- 
cifically what such terms mean in the business of life 
insurance, to-wit: “That said meaning is that each 
vear’s insurance is dependent of other years; that the 
premium of each vear is to pay for the risk of that year, 
and is fully consumed, earned and exhausted at the end 
of that vear and that such policy is without surrender 
value.” This allegation shows that if the policy was 
not renewed it was-absolutely worthless, and that neither 
Mrs. Adams, nor anyone else, had any vested rights 
under said policy after noon of February 16, 1885, unless 
it was renewed. Ordinary life policies provide for a 
paid up policy ora surrender value, after default in pay- 
ment of premium, and in such case she would have had 
iit least, il contingent vested right, after default, but he 
such right existed in this case it the policy Wis not re- 
newed. The answer next alleges that when the pre- 
mium became due, on the 16th day of February, 1885, 
Mrs. Adams made no offer of any kind to pay the same 
to the company orto any person for it, and furnished 
no means to Kneeland T. Adams to make such payment, 
and gave him no instructions whatever, in regard to its 
pavment or the renewal of said policy. 

This shows that Mrs. Adams did nothing whatever, 
toward the payment of the premium then due or the 
renewal of said policy at that time. If she was the 


NTN one who could make an ugvreenent for its renewal 

as claimed Di her cotmnsel, then the Polley ceased ut that 
time and all her rights inder the same were then ter- 
minated., tor she did nothing ana authorized nothing To 
be done to keep them alive. Bearing these facets in 
mind. we are now prepared fo VieW In its true daoht the 
action of Kneeland T. Adame. 

[lis acts in relation to the poliey and this transac- 
tion are set forth in the answer as tollows: 

“And cdetendant save that Kneeland T. Adame, 
When said preminm on said poliey beeame due, on the 
loth day of February, TS85, said and represented to 
said detendant that le could not pray the said premium 
in money, but that he wonle zk \ the sume of 359.10 1n 
cash and execute his note at four months tor $200.00, 
said Adame berg then hitty-tive years ola and said pre- 
niin tor that year bemg the sum ot S25. 10: that the 
COMPANY then consented and agreed te recelve sacl ersh 
payment and said note upon the terms and conditions 
set forth in the receipt set out in the plaintiff's declara- 
tion ana hot ofherwise, 

Lod detendant turther says that said Kneeland T. 
Adame personal \ attended Ted chil MATTers pertaining Ta 
sald policy of insuranee and the payment of the pre- 
mins thereon from the time sata prolles Wiis isstied it) 
ee. ane that the plaintith never claimed the right Tr 
pay the preminms on said policy or to make arrange- 
ments tor its renewal, or that she hacl il right te say 
upon What terms it should be renewed, but lett the 
whole mattter to satd Kneeland Z. Adams without in- 
struetions or directions of any kind and without giving 
any notice of any kind to this defendant that said 
Adams Was hot frally empowered to make any arrangve- 
ments for the renewal of said policy that he saw fit; nor 
did) said plarntitt ever vive to this defendant any hotice 
that she claimed that said Kneeland T. Adams did not 
have sueh right. 
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That when the premium for the years of 1880, 1881, 
1882, 1883 and 1884, respectively, became due, said 
Kneeland T. Adams was unable to pay the same in 
money and gave his note for the greater portion of each 
of said premiums, and in each instance such note was 
received by the defendant upom the same conditions 
upon which the note of February 16th, 1885, was re- 
ceived, and in each instance a receipt was given by the 
said company to said Adams containing and expressing 
the same conditions as to payment of the note that were 
contained and expressed in said receipt of February 16, 
1885. 

That the plaintiff never objected to the receipts so 
given by the defendant for the said years of 1880, 1881, 
1882, 1883 and 1884, or notitied this defendant that she 
claimed that said Kneeland T. Adams was not author- 
ized to make such terms.” 

What are the inferences from these facts, even upon 
the theory that Kneeland T. Adams was acting as the 
agent of his wife?) Was there ever a case in which the 
principal more completely, unreservedly and entirely 
entrusted a particular braneh of business to his or her 
agent, than is here shown? From /fs inception fo its end, 
itis absolutely in the hands of the agent without any 
directions or instructions as to how it shall be conducted, 
and without any limitation whatever upon his authority 
or discretion as to the manner of conducting it. It is 
not the case of a single and isolated transaction as were 
the cases cited by counsel for Mrs. Adams in the Cireuit 
Court, and ‘to which we shall more particularly refer 
hereafter, but it shows a course of dealing with such 
agent through a series of years, and in a uniform manner, 
without any. objection of any kind from the principal. 
Under such circumstances the company had the right 
to presume that Adams was fully authorized and em- 
powered to enter into the contract he did. 
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If Mrs. Adams was the principal, then the law con- 

( lusively pPrestities that she had full knowledge ot how 
the business Wiis condnueted, tor the knowledge ot her 
agent is imputed to her. : 

Brannon v. May, 4? Tnel., 92. at pp. He tO 101; 

Lasker v. Ine. Co.. 39 N. .. ual pure 445: 

Harrington ve. 1S. 11 Wall... 356, 307. 

The rule Ix clearly stated in Wharton On) Agency, 

Sec.. 177. He SUVS: “Tle who avails himself of the 
services of an agent nist take these services burdened 
by any-eqnities that he would have been individually 
subjected to, had he transacted the particular business in 
person. That whieh would have been notice to him. 
dealing with the matter personally, is notice to him 
When dealing through an agent.” After speaking of 
the injustices which must follow any other rule, he tur- 
ther says: * The only way of avoiding such perversions 
of justice, is by holding that the principal is to he bound 
by all notices eoming to his avent, When such notices 
would have bound him, if given directly to himself.” 

iar Baker v. [onion Mutual Lat Co., 43 N. or 
page 289 upon a point like that under discussion, it ts 
said: The payment of the premium by note, with 
conditions affecting the poltey, Instead ot in) eash, Wits 
the act of the plaintiff's wvent, and its the principal Is 
chargeable with know ledge of the act of the agent, and 
notice to the acvent ix notice to the principal, it tollows 
that the detendants are not estopped trom alleging the 
truth of the transaction as against the plaintiff.” 

Mrs. Adams could not abandon the whole business 
to her husband, shutting her eyes to all that he did, and 
now be heard to say that she did not authorize this or 
that particular act, It she Wiis principal, it Wiis £Pross 
negligence on her part to wait ten months, and until 
after her husband was dead, without making any 
any inquiry as to the renewal or the terms thereof, and 
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the law will charge her with the knowledge which she 
might have had by reasonable diligence. 

The answer next avers: “ And said defendant fur- 
ther says that when said note, given by said Adams 
fora part of the premium due February 16th, 1885, 
became due, payment thereof was demanded of said 
Adams and refused; and that afterwards on the 7th day 
of October, 1885, said Adams paid the defendant $110 
on said note, but without any agreement for an exten- 
sion of the time of payment of the remainder of said 
note, and after the payment of said sum of $110, and 
during said month of October, 1885, this defendant de- 
manded of said Adams the payment of the remainder 
of said note, Which was refused by said Adams, and the 
same has never been paid by him or anyone else.” 

These allegations show that the conditions in the 
renewal receipt relieving the company from lability 
attached at the maturity of said note, and that they so 
continued in force until after the death of Adams. The 
rec elpt of $110 on said note October 7, 1885, without an 
extension of the time of payment of the remainder, was 
no waiver of the conditions of the receipt. 

Garlick v. Mississippi Valley Ins. Co., 44 la., 553; 
Nedrow v. Farmers’ Ins. Co., 43 la. 23; 
Williams v. City of Albany Ins. Co., 19 Mich , 451. 

The unsuecessful demand of payment of the re- 
mainder of said note was no waiver of the conditions 
in the receipt. 

Baker v. Union Mutual Life Ins. Co. 48 N. Y., at 
page 290. 

The answer next denies certain broad conclusions 
stated in the declaration; and then closes as follows : 

“ Defendant further avers that the portion of the 
premium due in 1885, paid by said Kneeland T. Adams, 
was not sufficient if applied pro rata to carry the insur- 
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ance to the date of his death. and that at the time of 
such death defendant had no money in its hands which 
equitably applied, could keep alive said insurance.” 


Conder the law ils declared in Willeuts Ve N. W. 
Mutual Lite Ins, Co., 81 Ind., 300, Mrs. Adams was not 
cutitled to have the money paid by said Kneeland T. 
Adams applied pro rata to keep alive said insurance; 
but if we should concede that she was entitled to have 
it so applied, the answer shows that it was not sufhicient 
if so applied to carry said insurance to the date of his 
death, and that the company had no money in its hands 
Which equitably applied, could keep alive said insurance. 
If all the money paid was treated as paid on February 
16th, 1885, and applied pro rata to keep alive said insur- 
ance, it would only have carried it to October 12th, 1885. 
It would have been exhausted more than two months 
betore the death of said Adams. So the answer shows 
that there were no equitable grounds upon which said 
policy could be treated as in force at the time of his 
death. 


We respecttully submit, that the facts stated in the 
answer, show that Kneeland T. Adams was fully 
authorized to make the contract of renewal which he 
did, whether he acted as principal or as agent, in the 
transaction. 


But we claim here, in the first instance, as in our 
argument on the demurrer to the declaration, that a fair 
construction of the contract in the policy makes said 
Adams the proper person to contract for its renewal. 
It was his contract for his wife’s benefit, if she survived 
him. She was a mere volunteer. She paid nothing for 
the policy, and parted with nothing of value for its re- 
newal; and it is now too late for her to say that she is 
the principal in the contract, and that her husband was 
Wholly unauthorized to make the contract that he did 


for its renewal, and that she will only ratify the favor- 
able parts of said contract and reject the residue. 


It was a contract not only about him, but with him. 


REVIEW OF AUTHORITIES CITED BY MRS. ADAMS, 


It was contended by counsel for Mrs. Adams, in the 
Cireuit Court that the retention of the note by the eom- 
pany, Was a waiver of the condition in the renewal re- 
ceipt, and they cited in support of their claim, 

Insurance Co. v. Frénch, 30 O. St., 240. 


The facts in the Ohio case are not analogous to those 
In the ease at bar. In the Ohio case the renewal receipt 
was absolute, and the check given for part of the pre- 
nium was without condition, There was no provision 
in the renewal receipt that; “the whole amount of the 
premium included in such note or other obligation shall 
be considered as earned and the company .may collect 
the same.” 

In the case at bar the renewal receipt expressly 
provides: “that if any note or other obligation has heen 
giren for such premium or any part there of and the same or 
any rene wal shall not be fully paid when due, then for any 
loss Occurring during such non-payment the COMLpPanHy shall 
not he liahli ; hut the whole amount of the premium included 
in such note or other obligation shall he considered as earne , 
and the Company may collect the same.” 

These provisions, which are wholly absent in the 
Ohio case, present the vital questions in this case, and 
it cannot be fairly said, that a decision made upon an 
entirely different state of facts can be considered as an 
authority against the company in this case. Besides it 
will be observed, that the Ohio case recognizes the right 
of the husband to make a valid agreement, that the 
policy should be forfeited for the non-payment of a note 
given for a part of the premium, but decided that upon 
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the facts in that case, the company had waived the for- 
feiture. That case really turned upon a question which 
Was submitted to the jury. It is also expressly stated 
in the opinion, at page 953, that: *‘* French ottered to 
five up his poliey if the company would return his 
eneck ana hhote, This Wis refused,” 

There was no such offer and refusal in this ease, 
and if there had been the cases would not be analogous, 
tor it is expressly provided in the renewal herein, that 
thie part ot the premium covered by the note should be 
considered iis ¢ arned ana that the COn pany might col- 
lect the same. This is a very material provision in the 
contract, and clearly distinguishes it from the Ohio case, 
and the claim that the mere retention of the note was a 
Waiver of the condition in the renewal releasing the 
company from liability for loss occurring during the 
hon-pavinent atter maturity. 

This distinetion is forcibly and clearly stated in the 
cases of Crorton v. Dodge Co, Mutual Ins. Co., 39 Wis.., 
121; and Jolitte vy. Madison Mutual Ins. Co., 39 Wis., 111. 

[t Was a Case ot suspended liability si) long its 
Adams was in default. The contract gave the company 
the right to collect. and Adams the right to pay the 
note: cunnal this could be done ly installments. It the 
note had been fully paid during the then current year 
of the poliev, and before the death of said Adams, its 
vitality would have been restored for the remainder ot 
such year. Adams had the right to insist that the com- 
pany should keep the note, that he might pay it andl 
escape the effects of his detault. 

The contract was eminently fair. Lt left the fate of 
the policy entirely under the control of the insured, but 
it seems this fairness has been used to the prejudice of 
the company. 

We again call attention to, 44 Ia., 553, 43 fd, 24, 
and 19 Mich., 451, to the effect, that part payment did 
not waive the condition in the renewal. 
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We repeat, that there is no substantial difference 
between a fire policy for aterm of years, and the one 
in suit. It is fora term of years and not for life. If 
Adams had lived to be over 70 years old it would have 
ceased by force of its own terms. 


Counsel for Mrs. Adams cited Thompson v. Ins. Co., 
104 U.S., 252, in support of the doctrine of the Ohio 
case. It is evident this Court did not intend to approve 
the Ohio case, except as to the result upon the facts of 
that case as this Court understood them: for it is said 
ut page 257: “ But, in that case no provision was made 
in the policy for a forfeiture in case of the non-payment 
of a note given for the premium, and ah unconditional 
recerpt tor the premium had been given when the note 
was taken; and this fact was especially adverted to by 
the Court.” No unconditional receipt was given in the 
ease at bar, but the receipt given contains an express 
condition relieving the company from all liability in 
case of non-payment of the note at maturity. This 
takes the case at bar out of any doctrine of the Ohio 
case approved by this Court in the Thompson case. 


It certainly cannot be said that the Thompson case 
approves what is said in the Ohio case about notice, and 
the exercise of an option, by the company to work ua 
forfeiture; for the Thompson case decides just the 
opposite on these points. It holds that no notice was 
necessary to work a forfeiture, and that the retention 
of the note was no waiver. The Ohio case seems to be 
out of line with all the cases in much of its reasoning. 


The note was retained by the company in each case 
cited by us in support of the contract in the case at bar, 
und no notice was given to work a forfeiture in any of 
them. (See cases ante pp. 17, 18). 


Counsel for Mrs. Adams also cited in the Cireuit 
Court the following cases, to the effect, that her husband, 
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Kneeland T. Adams, could not change the contract in 
the policy Without her consent, to-wit: 

Harley v. Herst, 86 Ind., 196; 

P. nce Vv. Makepeace, Ho [ned.. B45: 

Stilivell vo Mutual, ete. Co., 72 N. Y., 385; 

Ricker v. Charter Oak, «te. Co., 10 Ins. L. J., 14. 

These are cases where the husband having paid the 
premium, and the policy being in life, attempted to sur- 
render it, taking another as a substitute therefor, mak- 
ing the old polley, the consideration in whole or in part 
for the new. without the consent of the Wite: or at- 
tempted to asslgn or otherwise dispose of it tor his own 
benefit without such consent. All of them we believe, 
contain this principle in some shape, and the courts 
very properly decided that such transactions could not 
be upheld. The reason is manifestly, that the premiums 
having been paid for a definite period, she had vested 
rights for such period that could not be affected without 
her consent. It is an excuted contract for the time the 
premium has been paid, and her rights are fixed tor 
such time. 

None of the cases hold, however, that the husband 
has no right to make a contract for the renewal of the 
policy, Where time is given for payment of the premium, 
ora part thereof. Nor do any of the cases hold that 
the wife's right to the amount of the insurance, upon 
the death of her husband, may not be lost by his failure 
to pay the premium. Indeed they expressly recognize 
this contingency. 

In the case of [Harley v. Heist, supra, the Court 
quotes from Bliss on Life Insurance, as follows: “ IIe 
isunder no obligation to continue to pay the premiums, 
unless he has covenanted so to do, but if he does so, the 
person originally designated in the policy will derive the 
benetit.”’ 


The Cuse ot Riek yy. 6We Charter Oa. fe, (Co, Supra, 
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was one in which the policy was paid up, and the hus- 
band attempted to change it and introduce a new bene- 
ficiary. The Court on page 145 says: “ Upon the facts 
in the case at bar, however, the Court is not called upon 
to consider the rule as applied to a case where a portion 
of the premiums which constitute the consideration for 
the insurance, still remains unpaid, and where the policy 
is liable to forfeiture in ease of non-payment.” This 
euse has no analogy to the case at bar, and we ask a 
careful examination of the opinion. 

The same is true of the case of Stilwell v. Mu- 
tual Ins, Co., 72 N. Y., 385, at page 391, it is said: “1 
think, however, that the true relation between the 
parties, in respect to procuring the policy, was that of 
principal aud agent. The husband surrendered a policy 
of another company belonging to his wife, and applied 
for and received this poliey tor her, and in her name, as 
her agent, and when it was delivered to him it was, in 
legal contemplation in her possession. As such agent 
he had no power to give it up, surrender it, or rescind 
it without her consent.” 

In the case at bar, none of these things was done 
or attempted to be done. 

The contract of renewal herein violates none of 
Mrs. Adams’ vested rights under said policy; for by its 
express terms, she had no such rights, after noon of 
February 16th, 1885, unless she claims under said con- 
tract of renewal. If she does that she must claim 
under it as it was made, with all its terms and condi- 
tions, for it was the only contract to which the company 
ever assented. The law cannot make a new and differ- 
ent contract for the parties. Where there is an express 
contract, there can be no implied one. It must be as 
made by the parties, or not at all. 

Mutual Life Ins. Co. v. Young, 23 Wall., 85; 
Billings v. Mason, 15 Atl. Rep., ov. 
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In support of the proposition, that Mrs. Adams 
nay accept the note given by her husband as an abso- 
lute renewal ot the policy stled On, tor one Vear, and 
reject the conditions pot Which said note was tuken 
by the COMLpPAany as expressed in the renewal receipt, her 
counsel] cited the following Ciuses in the Cireuit Court: 

Nmith v. Tracey, 36 N. Y., 79; 

Condit v. Baldivin, 21 N. Y., 219: 

Cooley ve. Perrine, ALN. JS. L., 322; 

Bryant v. Moore, 26 Me., 84; 

Stlicedl ve Mutual Lite Ins. Co., 72 N. Y., 385. 

Detore considering these CUsSes in detail, we say 
generally that the tacts in none of the cases cited hy 
counsel in support of their position, are analogous to 
the case at bar; nor did the facts in any of those cases 
require the deeision or application ot any such doctrine 
iis is now claimed for them, to properly decide them. 
They are all cases of special agency with expressly limited 
powers. 

[fn Ntilirell ve Mutual Life Ins, Co., 72 N. Y., 385, 
the action was to restore a policy on the [fe of plaine 
tith’s husband which had been surrendered by him with- 
out her knowledge or consent and without any authority 
trom her 20 TO ilo. We concede this is il strong Ciuase ot 
non-ratification of the act of the agent, but the plaintiff 
was allowed to recover on the so/e ground that she re- 
pudiated the whole contract of surrender and did not re- 
ecive any benefit from it. This is a very different thing 
from accepting in part, and rejecting in part. It is just 
the contrary. 

In Condit vy. Baldirin, 21 N. Y., 219, the aetion was 
upon a note given by the defendant to the plaintiff tor 
au loan of money, and the defense was usury. The plain- 
tiff lived in New Jersey and sent her money to Smith, 
an attorney, at Newark, N. Y., to be loaned for her at 
lawtul interest. The statement of facts is too long to 
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set out in full, but we ask the Court to carefully consider 
them as they clearly show that there is no analogy be- 
tween it and the ease at bar. | 

The note upon its face bore lawful interest. and the 
tact relied upon as showing usury was the payment of 
$25 to plaintiff’s agent, as an attorney's fee, for his sole 
use and benetit, by the agent of the defendant, Baldwin, 
for making the loan to him, and which payment was 
made without the knowledge or consent of plaintiff. A 
majority of the Court held that plaintiff was not bound 
by this secret ugreement as she received no benefit trom 
it, on the ground that she had a right to presume that 
her agent would not violate the laws of New York. 

| In our judgment the principle of the above case is 
hot correctly stated in Niiith a Tre ds Bin N. . 70. also, 
cited by Mrs. Adams. The only prineiple that can 
fairly be said to be decided by Condit v. Baldwin, is that 
au party, in the absence of instructions or knowledge to 
the contrary, has a.right to presume that his agent has 
not violated the laws of the state or cOUNTPY, where he 
does business, and that by accepting a contraet which 
upon its face appears to be in accordance with such 
laws does not thereby ratify an unknown and unauthor- 
ized violation of such laws, if he receives no benetit 
from such violation. 

This principle has on application to the case at bar, 
and it seems to us, that it had no application to the case 
of Smith v. Tracy, supra. 

We think the facts in the latter case are much more 
wnalogous to the case ot Di ynett v. Judson, 21 N. Y., 
238, than to Condit Vv. Baldirin, Supra, but however this 
may be considered by the Court, it is certain that the 
facts in Smith v. Tracy are not analogous to the facts in 
this case. In that case the action was for breach of an 
alleged warranty in the sale of certain bank stock. The 
Court at page 82 states the rule of law applicable to the 


46 


case thus: =» An agent employed to sell, without an ex- 
press power to warrant, cannot give a warranty which 
shall bind the principal, unless the sale is one which ts 
usually attended with warranty. (1 Parsons on Con- 
t.acts Sth Bad., 60.) It was proved that no such custom 
eXists in connection with the sale of bank stocks, and 
that the special agent, in thay instance, had nothing but 
a nihed authority to sell.” 

The Court laid stress pon the fact that it was a 
Cuse of special Aide wei with expressly limited powers, In 
suinming p> the case the Court said: * It Was a single 
and isolated transaction, wnaided hy any crtrinsie fact or 
any anticedent relation; and upon its own merits, it must 
stand or fall. The sole authority of Hollister was to 
sell the stock at par, with interest from the date of the 
last dividend, and to insert the name of the purchaser 
in the blank, left in the body of the transfer written 
and signed by Mr. Tracy. Th re presentations to the 
plaintit were not even made in the testator’s name.” 

The whole facts clearly show that the representa- 
tions made by Shearman & Hollister were made by them 
as officers of the bank, and not as the representatives 
of Tracy, and that they were made under such circum- 
stances that Smith had no right to rely upon them as 
inade on behalf of Tracy, and plainky he did not at the 
time. Ile made neo inquiry us to what or whose stock 
he was buying and did not know what stock he had 
bought until after he had paid for it and received a cer- 
tificate therefor from the bank. Hlewas then told that 
it Was part of Tracy's stock and that he had been induced 
to sell it by his embarrassment in connection with the 


Wabash Railroad Co. Shearman who made most of 


the representations, had no authority to represent Tracy 
In any Way. 

A proper decision of the case did not require the 
application or decision of any such doetrine as is now 
claimed for it by Mrs. Adams’ counsel in this case. 
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In Cooley v. Perrine, 41 N. J. L., 322, the tacts 
clearly show that Perrine had no right to rely upon any 
representations made by Woodward, the alleged agent. 
Ile knew Woodward had no original authority to sell 
and that he did not claim to have any, but simply went 
with Perrine to see Cooley, the owner of the horse, and 
when it was found that Cooley was too sick to see Per- 
rine, Woodward simply acted as messenger to take 
Perrine’s proposition to buy the horse to Cooley and to 
return Cooley's answer. 


This was the substance of the transaction, and what 
is said about the right of a principal to ratify in part, 
und reject in part is purely obser. 

The case of Bryant v. Moore, 26° Me., 84, is a case 
of substantially the same charactes The Court, at page 
87, said: “After the first bargain the defendant was 
informed, that McAllister had acted without authority 
and of the terms, upon which the plaintiff would make 
the exchange; and he had no right to conelude that 
MeAllister had any authority to vary them. There be- 
ing no warranty in the first bargain, he could not be 
auuthorized to infer, that MeAllister might make one as 
part of the second. On the contrary he should have been 
wdmonished by what had taken place, that he had no 
general authority to make an exchange.” 

Clearly this case lends no support to Mrs. Adame’ 
claim herein. 

The cases of Wilson v. Tumman, 6 Man. and Gr.. 
238, and Bush v. Buckingham, ? Ventris, 83, cited In two 
of the New York cases, and also by counsel for Mrs. 
Adams, are not analogous to this case and in our judg- 
ment have no application to it. 

Wilson ve. Tumman was not an action on a con- 
tract but an action for trover or conversion. It was 
held in that case that the jandlord was not liable in tro- 
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ver for the tort of a public officer Committed without 
his knowledge and in violation of his express directions. 

Bush v. Buckingham was a case of mistake of seriv- 
her in drawing a bond to secure a loan of money by 
Which it was made to bear illegal interest. It was a 
case In Which equity would have reformed the contract 
to make it speak the truth and plaintiff was allowed to 
recover amount loaned with legal interest on showing 
the mistake. The questions involved in these cases were 
very different trom the claim of counsel herein. 

If they seek to apply the doctrine of these cases to 
an unrestricted authority to sell, then they are in con- 
Hict with the decisions of this Court. 

[In NSehurchardt v. Allen, 1 Wall, 359, it is said: 
* Authority without restriction to an agent to sell, car- 
ries With it authority to warrant.” 

We think we have sufliciently shown that the cases 
cited by Mrs. Adams do not meet the case made by 
the company’s answer, nor do they support the case 
rinatels by the declaration. They are all cases of special 
uxency with expressly limited powers, and were confined 
to a single transaction. 

In the case at bar, the answer shows that for each 
of the five vears immediately preceding, February 16th, 
ISS5, the company made a similar agreement with said 
Kneeland T. Adams. The law conclusively presumes, 
that Mrs. Adams had full knowledge of these transac- 
tions, if she was the principal and he was acting as her 
agent, and as she never made any objection to them, she 
thereby impliedly, at least, gave authority to her hus- 
band to continue such arrangement, and is bound by it. 


NO CONTRACT OF RENEWAL. 


If the theory of counsel for Mrs. Adams, that she 
Is the only person who could make the contract for re- 
newal, and that the contract made by her husband was 


4 


wholly unauthorized by her, is correct, then, it is evident 
that no contract of renewal existed, during the life of 
her said husband. 

The colnpany never consented to any terms of re- 
newal, other than those made with her said husband, 
and expressed in said renewal receipt; but as those 
terms, according to her claim, were wholly unauthorized 
by her, and were not known to her, nor consented to by 
her, during the lite of her said husband, or since, they 
were hever binding, either pot the coThpany, Or Upon 
her. Mutual Life Ins. Co. v. Young, 238 Wall., 85, at 
page 107. 

Consequently, there was never any meeting of 
minds upon any terms tor the renewal of said polhiey, 
and it ceased to exist at noon of February 16th, 1885. 

In Mutual Life Ins. Co. v. Young, at page 107, this 
Court said: ** The applicant assented to the proposition 
contained in the receipt, but the COTM pany did not. The 
company assented to the pohey, but the applicant never 
did. The mutual assent, the meeting of the minds of 
both parties, is wanting. Such assent is vital to the ex- 
istence of a contract. Without it there is none, and 
there can be none.” 

Near the close of the opinion, it is further said: 
«Even where the parties supposed they had agreed and 
it turned out there was a misunderstanding as to a ma- 
terial point, the requisite mutual assent as to that point 
being wanting, it was held that neither was bound.” 

We think we have fully shown that the answer 
stated a good.defense, and that the Cireuit Court erred 
in sustaining the demurrer thereto. 


IT. 
THIRD ASSIGNMENT OF ERROR. 


This assignment of error alleges, that the finding 
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and judgment of the Cireuit Court are erroneous and 
contrary to law. (ante p. 13.) 

It is not necessary to say much upon this point, for 
if the Circuit Court erred in overruling the demurrer 
to the declaration, or in sustaining it to the answer, it 
necessarily follows, that its judgment is erroneous and 
contrary to law, and: should be reversed. We think it 
erred in both instances, for reasons already stated. 


[It seems to us, considering all the facts of this case, 
and the law applicable to them, that one of two propo- 
sitions is established: 1, That said contract of renewal 
was and is valid and binding in its entirety, and upon 
all persons in any way interested in said poliey; or, 
2. that there was and is no contract of renewal at all 
and said policy ceased to exist on said 16th day ot Feb- 
ruary, 1885. In either case, the judgment of the Cir- 
cuit Court is erroneous. 


To uphold the judgment of the Cirenit Court, this 
Court must make an enters ly new contract tor the parties, 
and one which Mrs. Adams never made, and to which 
the COMPANY werer assented, and just the reverse of that to 
which it did assent, 


This we most respectfully submit, is outside of and 
beyond any legitimate exercise of judicial power. 

Upon a similar point, in Mutual Life Ins. Co. v. 
Young, 23 Wall., 85, at page 107, this Court said: * Ie 
Was certainly in nowise bound until such assent was 
given. Until then, there could be no contract on his 
part, and if there was none on his part, there could be 
none on the part of the company. The obligation in 
such cases is correlative. It there is none on one side 
there is none on the other. 

Th requisite assent must be the work of the parties 


themselves. THE LAW CANNOT SUPPLY IT FOR THEM. TZhat 
is a function wholly beyond the sphere of judicial authority.” 
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In whatever light the case at bar is viewed, we 
think it manifest, that the Circuit Court erred, and that 
the judgment should be reversed. 

Respectfully submitted, 
Joun L. MeMASTER, 
Avaustin Bolce, 

Of Counsel for Plaintiff in Error. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM 1889. 


THe Micnican Mrtvat Lire INSURANCE 
ComMPANny, Plaintiff in error, 


No. 287. 


Us. 


ELIZABETH R. ADAMS. 


Brief for Defendant in Error. 


This was a: action at law, in the Cireuit Court for 
Indiana, upon a policy of life insurance, for ten thousand 
dollars on the life plan, issued by the defendant to the 
plaintiff upon the life of her husband, Kneeland T. 
Adams, dated February 16, 1877. The first premium 
was three hundred and thirty-nine dollars and seventy 
cents ($339.70), which was duly paid. The succeeding 
premiums were paid, so that there is no question about 
any of them until the 16th day of February, 1885. The 
premium maturing on that day was two hundred and 
fifty-nine dollars and ten cents ($259.10). On that day 
Kneeland T. Adams paid of that premium fifty-nine 
dollars and ten cents ($59.10) in cash and gave his note 
for the balance, two hundred dollars ($200.00), payable 
four months after date, to the order of the defendant, and 


‘ 
thereupon defendant delivered to Kneeland J. Adams a 


receipt in these words: 


és The Mie) IAN Mutual Lif. Tn myperrce Company. 


; 


$259.10. Derroit, MicitGan, February 16, 18385. 


‘Reesived two hundred and _ fifty-nine and 10-100 
dollars, being the annual premium due this day on policy 


No. Ele continume the same in force until |? o'clock 


noon of the liith dav oft he bruary, ISS6, Oli thr ile of 


Knee! mid 1 ¥ Ad is, Ol liidlianapolis Trachisanan ; Provided, 
‘| hat io anv note or other obligation has been eiven for 
such premium or any part thereof, and the same or any 
renewal shall not be tully paid when due, then for any 
loss Oecl rring during stl I) hol-pravinrent, the company 
shall not be liable, but the whole amount of the premium 
included in such note or other obligation shall be con- 
sidered as earned, and the COMpany may collect the 
same. 
“QO. R. Looker, 


’ Secreta ry 


“(On margin): Renewable term polleyv 
“(Written across the tace in red ink): Countersiened 
his 16th dav of February, 1Ss6. 
* A. Bolce, 


ae ‘alle ctor. 


“This ree pt must He countersigned across the face by 


} . 11 , : 
tne agwent ov cotlectol 


The note was placed by the defendant in the hands of 
its agent at Indianapelis for collection, and on the 7th 
day of October, 1S85, nearly four months after the matu- 
rity of the note, Kneeland T Adams paid to the defend- 
ant S110 cash, and received a credit upon said note for 
that amount, the defendant's collector still retaining the 
note awaiting the payment of the balance thereof. On 
the 17th day of December, 1885, Kneeland T. Adams 
died, and on the ISth of December, defendant’s agent 
surrendered the note to the seeretary of the company, 


s.® 


ss 
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and the company took said note and still holds the same, 
never offering to return the same to the plaintiff, or to 
the representatives of said Kneeland T. Adams. 

The policy of insurance which is set out as an exhibit 
to the complaint contains this provision : 

“2. If the several premiums in renewal of this policy 
shall not be paid on or before the time when due at the 
office of the company or to agents who produce receipts 
signed by the president or secretary, then and in every 
such ease the company shall not be liable for the pay- 
ment of the sum insured or any part thereof, and this 
poliey shall cease and determine,” 


The promise of payment, being the first dozen lines of 
the first paragraph of the policy, is in the following words: 


“The Michigan Mutual Life Insurance Company, De- 
troit, in consideration of the representations and agree- 
ments made to and with it in the application for this 
policy, and for the sum of three hundred and thirty- 
nine dollars and seventy cents to it paid by Kneeland T. 
Adams, doth hereby promise and agree to pay to Eliza- 
beth B. Adams the sum of ten thousand dollars at its 


office, in the city of Detroit (any unpaid balance of the cur- 


rent year s pre minum or any other indebtedness to the com- 
pany on account of this poliey being first deducted there- 


from), for her sole use, if living, in conformity with the 


statute, &c., * * * in sixty days after due notice 
and satisfactory proof of death of the said Kneeland T. 
Adams,” «e. 


There is not in the policy any provision with reference 
to the giving of a note, and of course, no condition based 
upon a contingency of a failure to pay such note. 

By reason of the fact that about ninety dollars of this 
note was unpaid at the deatliof Kneeland T. Adams, the 
campany refused to pay, suit was brought, the complaint 
showing the facts above stated, and the further fact that 
Kneeland T. Adams, the husband of the plaintiff, attended 
to all matters pertaining to the procuring of said policy, 


} 


and the payment of the premiums thereon, and averring 
that pla intiff had no k nowledge of the | ving ot sald 
note, or its non-payment, or the taking of said receipt, 
or its terms, and denying that her husband had any 
authority to change or modity thi contract as embodied 
in the policy, and averring that she supposed all pre- 
miums had been paid, as provided In saad policy, until 
after proofs of death were made and payment demanded, 
The complaint eontains thi other formal allegations 
necessaly tt niake it wood, 

A demurrer to this complaint was overruled, and an 
answer filed setting out no new facts of significance, un- 
less it bein the statement that notes were given, and sub- 
stantially the same receipts delivered to Kneeland T. 
Adaias tor premiums due in the vears ISSO, 1SS1, 1852, 
ISS3, and ISS4. The other averments inthe answer are 
largely of matters of law. To this answer a demurrer 
was sustained, and defendant refusing to plead further, 
judgment was rendered for the plamtif. 


? 
' 


We insist the judgment of the Cireuit Court was right 


upon two erounds 


Kirst. so reading th policy, the note and the re- 
ecipt together, the company had no right to forfeit the 


Second. Because, it the receipt would cause a forfeiture, 
the plait? isnot bound by the terms of the receipt, and 
Independs ntiv of the ree iyit ther Is no reasonable (yues- 


tion of the rieht ot POCOVOTY., 


io 


1. Defendant’s first contention is that the contract 1s 
with Kneeland T. Adams, and not with the plaintiff. 
This-will not do. The promis Is to pav to the plaintiff. 
i nder such a contract. 1 Is not m the power ot the insur- 
ance company and the lusband, without the consent of 


‘the beneficiary, to change the contract. The right of 


action is in the beneficiary. 
Connecticut Mutual Life Insurance Company v. 
Luchs, 108 United States, p. 408. 
Etna Life Insurance Company v. France, 94 
United States, o61. 


Were the rule otherwise, the husband and the insur- 
ance company might make a contract for the assignment 
or surrender or abrogation of the policy, but it has been 
repeatedly held that this cannot be done. 

Harley v. Heist, 86 Ind., 196. 

Pence ¢. Makepeace, 65 Ind., 5-4, 

Stilwell vr. Mutual, ete., 72 New York, 385. 
Ricker v. Charter Oak, ete.,.27 Minn., 193. 
Chapin ev. Fellows, 56 Conn, 132. 

Keller v. Gavlor, 40 Conn., 543. 

2. It is next asserted that the poliey ison the “renewable 
term plan, without participation in the profits,” and that 
there is absolute insurance fora vear, with the right at 
the end of the vear to renew at a sum constantly inereas- 
ing with the age of the insured. It is stated that in such 
poliey there is no reserve, and no right at the expiration 
of the vear save that of renewal. In other words the 
effort Is made to produce the linpression that this policy 
Was worth nothing, and that the right of renewal was not 
a valuable right. As matter of law this proposition was 
refuted in this Court long ago. 

New York Lite Insurance Company v. Statham 
ct al., 93 U.S., 24. | 


Klein v. Insurance Campany, 104 U.8., 88. 


As inatter of fact and arithmetic, it is refuted by the 
figures set forth in the complaint and answer. The first 
premium, when the policy was written, and when Mr. 
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Adams was portyv-seven years old, was three hundred and 
thirty-nine dollars and seventy cents; the last premium, 
when he was eight years older, was two hundred and 
filtv-nine dollars and ten cents. Now, inasmuch as the 
defendant alleges what every one knows to be true, that 
the rate of insurance increases with the age of the insured, 
‘that this rieht of re bit Walwas a \ alua ble right, 


‘ + ad “ 
and one which delendant ought not to be permitted to 


Cc ' } ? j “ aa 
forieit, ul “ssthe law and facts require tit. 
‘ 
: . >. -* , . 
4 + 1% ? cra7 ,’ } ie ‘Hy f ? | 7s fond- 
7 Ih SUpMpOrl OF SUCH ClalIn O forfeiture, deien 
oe 


ant relied upon the provision ol the rece Ipot, given to 
7: Bb eg , 
nKnecland LT. Adams when he wave the note of | ebruars 


o . ' 
ts . .\ Pr 3 
Lt. | ) »)9 Thh Cheese WoPpaus : 


a 


‘| hat 1] Uni hote or other obligation has been given 
for such premium, or ADV port thereot, and the same or 
any renewal shall not be fully paid when due, then tor 
MV joss O¢Ccurring aurine sti ty Pheotim pra rieht the com- 
pany shall not be liable, but the whole amount of the 
premium included in such note or other obligation shall 
nstdered | earned, and the Company fnay collect 


—s 
- 
~ 
- 
— 
- 
~ 
; 


Mark, th: is not a word with reference to a note, or 
yustiiving any su hb condition, in the policy The } olicy 
itsel! provides that Upon failure to pay the pers mium the 
poliev shall cease and determine; but it also provides 
it “any unpaid halane of the current year's pre mium,’ or 
any other indebtedness to the comipany,on account of 
the poli vy, in case of death, shall be deducted from the 
face of the Polley evidently these two provisions in the 
policy { ke nn towel her contemplate the contings hey that 
the company. may grant credit for the whole or a part of 
the premium, and in that case there is to be no forfeiture. 
The provision in reference to the determination of the 
policy, in case of non-payment of premium, Is confined 
its language to a total failure to pay the premium; it 
says nothing about forferture in case of failure to pay 


part of the premium, whereas this provision for deduc- 
tion, in case of loss, is that any uripaid balance of the cur- 
rent vear's premium is to be deducted. It seems to me 
to be elear, therefore, that taking these two provisions of 
the policy together, they contemplate that, if a part of the 
premium is accepted, the company thereby gives a credit 
for the balance of the premium, reserving as its security 
the right to deduct such unpaid balanee from the full 
payment in case of loss. Certainly this provision In re- 
ference to making this deduction means nothing, unless 
it contemplates the ceiving of a credit In CASG of failure of 
‘full payment. Having given such credit, it seems clear 
that the conmipany cannot enforce a forfeiture after the 
death of the insured, in a case where it has not evinced a 
purpose to enforce the same during his life. In this case 
not only was no such purpose evinced, but the note was 
taken, a partial payment received, erediteed, upon the note, 
and the note actually held in the hands of the agent of 
company seeking its collection until after the death of 
the insured 
Even if the receipt containing the provision upol which 
the company relies were held to be binding upon the 
plaintiff, still it would not be a defence in this case, for 
evidently the stipulation for non-hability, for non-pay- 
ment of the note “ when due” is not more effectual than 
would be a statement that a polier should become null 
and void, and in such case it is clear that this defence 
could not be maintained. Such stipulation is put in for 
the benefit of the insurer, and if the insurer does not see 
fit to insist upon the failure to pay, but waives such non- 
payment and. receives partial paryiments on the note, it 
would seem that the }) Liev would still be collectible ; 
and such has been held to be the rule by the Supreme 
Court of Ohio, in a case substantially ike this. 
Mutual Life Insurance Company v. French, 30 
Ohio State, 240. 
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In the brief for the plaintiff in error, it is stated that 
this Court refused to follow this case in Thompson against 
The Insurance Company (104 United States, 252). On 
the contrary, this Court, on nage 257, speaking of that 
decision of the Supreme Court of Ohio, says: 

“We think that the decision in that case was entirely 
correct.” 


This Court held that the Ohio case was not applicable 
to the Thompson ease, because In the Ohio case, as in 
the case at bar, there was no provision in the policy for 
a forfeiture in case of the hon-pavinent of a note given 
for a premium, whereas, in the Thompson case there was 
such provision. In short, as applied to such a case as 
the case at bar, where the provision for the forfeiture Is 
only in the receipt, and not in the policy, this Court 
held that the Ohio ease was well decided. 

it failing to note the distinetion between a condition 
in the policy and one only in the note or receipt to which 
the wife is not a party, is the fallacy of a large part of the 
argument for plaintil in error. 

On page 5 of the brief of Mr. Kent, and on pages 17 
and 18 of the brief of Messrs. McMaster and Boice for 
plaintiff in error, counsel for plaintiff in error cite a 
large number of cases, in which they say: 

“It is settled bv a unanimous current of decisions 
that where losses occur, when notes given under such 
contract are due and unpaid, there is no liability there- 


f¢ > 


An examination of these cases will show that in each 
of them, except the case in $1 Indiana, the poliev ex- 
pressly provided that a failure to pay a note given for 
the premium should annul the contract; and in the 81 
Indiana case no such question as is here under considera- 
tion was involvedatall. I think, also, that in each of the 
eases cited by appellant, most of them being upon fire 


e 


e 
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policies, the action was by the party who gave the note, 
and who could, of course, as well agree to a condition in 
a note as to a condition in the original policy. 

Right in that connection, | call the attention of the 
Court to the fact that the condition in this receipt, upon 
which plaintiff in error relies, is: 

“Phat if any note or other obligation has been given 
for such, premium, or any part thereof, and the same or 
any renewal shall not be fully paid when due, then for 
any loss occurring during such non-payment. the com- 
pany shall not be Hable.” 


Such conditions, of course, must be strictly construed. 
The law no more favors a forfeiture of an insurance 
policy than a ‘forfeiture of a lease. In either case, the 
facts to Justify a forfeiture must meet the exact language 
of the condition. 

Moreover, a condition in a lease once. waived, or to 
use the old common law expression, “onee vented,” is 
gone forever. 

Dumpor’s Case, Cro. Elisz., $15. 

1 Smith’s Leading Cases, p. 93, &e. 

Dakin v. Williams, 17 Wend., 448. 

Taylor, Landlord & Tenant, sees. 286 and 410. 


If there is any reason whiy the same rule should not 
appiv to an insurance contract, at least so far as the con- 
dition applies to the same premium, it Is not apparent. 

A landlord having il right to forfeit a lease for non- 
payment of rent to-day, cannot to-morrow receive a pare 
tial payment on that rent, and still go right forward and 
forfeit the lease. 

Upon what principle is or Should be the rule different 
as applied to an Insurance company ? 

The condition in this receipt has relation solely to the 
time when the note becomes due. If not paid then, the 
condition is broken; but will it be contended that after 
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such breach of condition the company, by accepting pay- 


ment of part of the note. does not waive the condition ?. 


The condition relates to the non-payment of the entire 
note, to its non-payment when due; and if the company 
Sees fit to recelve il particl pavinent ot the hote, alter it 
so becomes due, then the condition is no longer in force, 
for the condition provided for in the receipt has been 
waived—that is, full payinent ul maturity Wis waived, 
and the entire note, to which only the condition applied, 
Is not Unpated, 

But if Is areued that this “mie COUTSE hac beer pursued 
at each renewal since ISSO, and, theret re, the detendant 
oucht to be dischareed, In other words, the proposition 
is this: That for six Vears prior to the death of Mr. 
Adams, this COTIpPAnyY, according to thr theory of the 
plaimititl in error, Was tolling him alone, inducing him, 
by ceiving notes, some of which during il large part, if 
not the whole, of said time, were due and unpaid, and 
paving them as le could from time to time, was getting 
the entire premium paid, and vet during nearly all of 
said time was never liable, in ease of his death, for the 
pavinent of a cent That is the logical result) of their 
argument. [t is fair to presume that payments were 
made pron the other notes as upon this. In this in- 
stance, on the 6th of February, 1SS85,a note at four 
months tor two hundred dollars was executed, and, of 
course, became due about the loth >] June. On the ith 
of October Mi. Adams paid one hundred and ten dol- 
lars on that note, vet he had no insurance after the 16th 
of June, nor did he get any by that pavimnent, if the theory 
of plaintiff! in error is correct, but was still liable, and his 
estate Is still liable for the payment of the balanee. If 
the entire note, excep tive dollars, had been paid, still 
the legal effect would have been the same; plaintiff 
would have no insurance. [| am not prepared to believe 
that there is any law ior such a practice as that. 


@ & 
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Counsel for plaintiff in error rest largely upon the 
ease of Baker against The Union Mutual Life Insurance 
Company (48 New York, 285); but all that is decided in 
that case is, that the husband being the agent of the 
plaintiff! in taking out the policy of life insurance, if 
she adopt such policy and sue upon it, her claim must 
be measured by the stipulations in the poley, a proposi- 
tion which no one questions, The policy in that case 
especially provided that a failure to pay any note given 
for the premium should make the policy void. 

The counsel for plaintiff in error seem determined to 
ignore the fact that, whereas in all the cases they cite, 
the policy itself contains the condition that a hon-payv- 
ment of the note shall work a forfeiture; in the case at 
bar there Is nothing of the kind in the policy. They re- 
fuse to see the fact that in the cases they cited where the 
condition is in the policy, the wite gets no rights except 
under that condition; whereas, in: the case at bar, she 
has rights under the policy which thev seek to destroy, 
by an agreement of her husband which she never author- 
ized, and of which she had no knowledge. 


L] 


So far, this question has been argued as if Mrs. 
Adams were bound by the action of her husband in 
taking the receipt in question; but I deny utterly that 
she is so bound. It will be observed that the condition 
relied upon by plaintiff in error is neither in the policy 
nor in the note. Undoubtedly, for the reasons just 
stated, Mrs. Adams is chargeable with knowledge and 
bound by every stipulation in the policy. This is clear 
upon principle and upon the decided cases; but when 
the policy had been taken out in her favor as beneficiary, 
it was Levond the power of her husband and the company 
to change the contract, without her consent. As we have 
seen, the first paragraph of the policy clearly contemplates 
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thata credit may be given for a part of the premium, and, 


in case of death, the money be recouped from the face of the 
policy ; but it does not contemplate that, under any cir- 
cumstances, Kneeland T. Adams and the insurance com- 
pany shall enter into a further and independent contraet 
by which the terms of the hey shall be changed with- 
out the knowledge of the plammtiff; and vet this is exactly 
what has been done. The condition relied Ol} is hiot 
even in the note, but is in a third paper, called a 
receipt. If such a modifieation of the contract can be 
made as is In this receipt, then another beneficiary might 
be substituted, or the polley might be surrendered upon 
A consideration moving fo some one besides the bene- 
ficiaries named therein, and without their consent. Yet 
this, it has been expressly decided, and counsel for plain- 
tiff in error MeMaster & Boice on page 42 of their brief 
admit, could not be done. 

Harley v. Heist, 86 Indiana, 196. 

Pence v, Makepenee, bj.) Indiana, 3-40. 

Stilwell v. Mutual, ete. Co., 72 New York, 3380. 

Ricker v. Charter Oak, ete. Co., 27 Minn., 198. 


In short, as we have already seen, the contract In this 
policy hasa property value. That value was the property 
of the bencticlary named therein, and without her con- 
sent the contract eould not be chanved. 

As shown tn the Indiana decisions just cited, the policy 
was the personal property of the wife, and no more sub- 
ject to her husband’s control, than if he and she were 
entire strangers. And there is no presumption that the 
wife had authorized the husband to make anv new con- 
tract; but if such authorization is relied on, it must be 
averred and proved. 

Penee, Administrator, v. Makepeace, 65 Indiana, 
ek. 


—_{ — 


ay 


—{ — 
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But it is said that if her husband had not given the 
note and receipt, the policy would have lapsed. That 
does not follow. There is nothing to show that she might 
not have continued the policy in force, according to its 
terms, but for this attempted new contract. 

However that may be, it is settled, that, in such case, 
though the husband need not pay the premium, but may 
let the policy lapse if he will, vet if he does pay the 
premium, the policy is kept alive and is unchanged as 
the property of the original beneficiary. 

Harley v. Heist, 86 Indiana, 202 and 208. 


But, it is said that Mrs. Adams did consent, because 
her husband was her agent, and a very large number of 
authorities are cited to the proposition that what is done 
by one’s agent is done by himself; and that the principal 
is chargeable with the knowledge of the agent ; and that 
the principal cannot adopt a part of the agent’s act with- 
out adopting the whole: and that he cannot ratify a part 


without ratifving the whole. 


All these propositions, as general propositions, are un- 
questioned, and unquestionable; but there are exceptions 
to these rules as well established as the rules themselves. 
In the first place, there is no sueh thing as ratification 
of an agent’s act without knowledge of that act. (Smith 
v. Tracy, 36 N. Y., 79.) 

In the second place, a part of an act of an agent 
may be within his authority, and another part wholly 
bevond such authority; and in such case, if the party 
with whom the agent deals has knowledge, or 1s charge- 
able with knowledge, of such lack of authority, then the 
principal is not bound by the unauthorized act. In the 
ease at bar, Kneeland T. Adams was the agent of the 
plaintiff, authorized to renew this policy of insurance in 
accordance With its terms, and not otherwise. What those 
terms were, the Insurance company well knew: and if it 
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dealt with Kneeland T. Adams outside the terms of that 
policy, itdid soat its own peril. The pleadings show that 
Mrs. Adams knew nothing of the giving of the receipt; she 
knew nothing of any net. or att Mmipted net on the part of 


3 oe ial . 
Lif rhusband«e Ifslde the scope ol his authority orwhnat Was 


; : aig te 1: rons . 
warranted by the terms ofthis poliev. On the contrary, the 
i; ‘ ‘ 
, , 
? ¢ ! . Ts ¢ opT Pua ty ¥ ‘iY 
rest) rial COPTER T ALT bid Khnow that this reeeipt attempt d 
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ore bound. At Ws peri. to brine that fact to her attention, 


and imquire hethershe Was assentine: and this faet not 
havine cometo her knowledge at all. until after the death 
, ? . , 


of her husband. when it was too late tor her to repudiate 


: ' ° "9 
his acts and save her rights, the company 1s responsible . 


Thus in Brvant ¢. Moore (21 Maine, 84), an agent au- 
thorized to make anexchange of a voke of oxen assumed 
authority. not ineident to that transaction. to make a war- 
rantyv. and as part of the transaetion recetved a note for 
his principal, of which sueh warranty was a part of the 
eonstderation. One of the oxen so warranted proved to 
be worthless, and ina suit upon the note by the prinetpal 
an atte raya Was madd (py set yp tha Warranty, but it was 
held that the maker of the note had no reht to accept 
or rely upon the warranty, it not being incident to the 
rincipal 
ie trade 


power to make th Kehanee, and that the }? 
t 


ht adopt the act of his agent In making 


i 


t kine the not and repueaitate the Warranty. 


mig 
and 

So, in Smith ¢. Praev (56 New York, 79), which was a 
sale of bank stock through an agent who without au- 
thorits rave a warrant, Lo pon the Same prineiple it was 
held that the principal micht atlirm the sale and hold the 
proceeds, and was not bound by the warranty 

So, in Condit r. Baldwin (21 New York. 219). an 
went, Intrusted with monev to loan, exacted a bonus 


for himself in CACOSS ot legal Interest as al condition to 


making the loan. In support of a plea of usury the 
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same principle relied on here was invoked, namely, that 
the principal by adopting the loan, adopted all the acts 
of his agent in making the loan; and the loan being 
usurious, his security failed; but it was held that his 
security Was eood and could be enforced; that he might 
affirm in so far as the act of his agent was authorized, 
and repudiate the balance. In a dissenting opinion 
Judge Comstock, on page 251, takes the position that 
the plaintiff could not in that case ratify a part without 
ratifying the whole contract. 

The same principle announced in Condit v. Baldwin, 
is affirmed ‘in Bell v. Day (82 New York, 165), upon 
similar facets. ° 

There can be no pretence that Mrs. Adams has in this 
case, either through her husbvand or otherwise, committed 
a fraud upon the defendant, so as to bring the case within 
the rule in Bennett v. Judson (21 New York, 238). 

In Smith v. Tracy (36 New York, 79), the following 
language is used: 

“In the case before us, it is claimed that the receipt 
by the testator of the proceeds of the authorized sale is 
to be deemed an adoption of the contract made without 
his authority, and to which he never knowingly assented. 
Such a ruling would be subversive of well settled legal 
principles, and would open the door to illimitable frauds 
by brokers, factors, attorneys, and others, clothed with 
limited powers, and occupying strictly fiduciary rela- 
tions. 

Owings v. Hull, 9 Peters, 608, 629. 

Bell v. Cunningham, 3 Peters, 69, 76, 81. 

Brady v. Todd, 99 Eng. Com. Law, 591, 601, 605. 
Freeman v. Rosher, 66 Eng. Com. Law, 797. 
Seymour v. Wyckoff, 10 N. Y., 213. 


“In the language of Judge Story, in the first of these 
cases, no doctrine is better settled than this, that the 
ratification of the act of the agent, previously unauthor- 
ized, must, in order to bind the principal, be with full 
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knowledge of all the material facts. The plaintiff is 
chargeable with notice of the extent and limits of the 
power of the special agent from whom he purchased.” 


so, we Say here that the insurance COmMpany Was 
echarveable with notice that the beneficial interest in 
this poliev was in Mrs. Adams, and that unless he had 
eX press suthorityv sO TO do, her husband had no power to 
chanve the Contract, 

In Baxter, administratrix, aga/nst Buck (10 Vermont, 
O4S) it Is held, where an agent authorized Lo settle a 
debt due an estate, takes a note to the administrator for 
él principal sum due, and one to himself for usurious 
Interest, the first note is not void, unless the administra- 
tor knew of the usury and assented to it. 

So, in Cooley ¢. Perrine (41 New Jersey Law, 322), it 1s 
held, first, that the special agent, authorized to sell a 
horse, is not thereby authorized to Warrant the quality 
on behalf of his prineipal; second, an action to recover 
thie pric ola horse, s hal by a special agent, brought after 
it has ceased to be practicable to avoid the sale, and 
restore the vendor and vendee to ther original position, 
namely, after the horse has died, tn the: possession of the 
vendee, does not coustitute a ratification of the unau- 
thorized warranty of quality made by such agent. In 
this en Ol paige oot. It Is Salad: 

“What the principal dees in pursuance of a bargain 
whieh he has authorized his agent to make, without 
knowledge thiaat lus aerene has entered Into ih ulwar;©r- 
rented contract, is not a ratification of such contract: and 
if, when he acquires knowledge, he cannot in justice to 
himself disavow the whole of his agent's contract, he is 
entitled to stand Lbp ern What he authorize land repudiate 
the rest. The purchaser who deals with a special agent 
without knowtng the bounds of his power must sutfer, 
rather than an innocent principal.” 


[n the case at bar the Insurance company knew—was 


a— a —~---- 


hound to know—that plaintitfs husband, as her agent, 
eould only act within the limits of the poliey; that he 
could not add to or subtract from her rights as named by 
that poliey. 

On the other hand, Mrs. Adams did not know, and was 
not chargeable with, knowledge that he was exceeding, 
or attempting to exceed, his nuthority. She was not, 
therefore, bound by his unauthorized acts, 

But Couns | say these are deelsions Oli sales of personal 
per yperty, and do hot apply to Such ud cas? as this. Whiy ? 
The principle Is the sam ; The question 1 one of ageney, 
not of Hsurance ors les, 

But the same rule does obtain, and prevailed in the 
very insurance cases above eited. Harley v. Heist, Pence 
, Makepeace, and all of that class where the policy Is 
surrendered or assignel by the husband without the 


} 
} 


Wife’s consent, and where the premiums are paid upon a 
hew contract and often by anew party, are good illustra- 
tions. Insuch cases she ts } rmiitted t yadopt and take 
the benefit of the payments and repudiate what is to her 
disadvan bore, 

In conclusion, then, | say the judgment is right, 
becaust — 

lirst. Construing the policy, note, and receipt to- 
gether, the « Hiipany, having received a partial payment 
on the note long alter maturity, and continuing to hold 
the note and trving to collect the balance up to the very 
death of Mr. Adams, has waived any claim of forfeiture ; 
and, 

Second. The receipt being in the nature of a new con- 
tract outside the policy, made without Mrs. Adams’ 
knowlodge, she is not bound thereby; and, eliminating 
the receipt, the waiver of the claim of a forfeiture is still 
more clear. 

W. Hi. Hl. Mitier, 
Attorney for Defendant in Krrov. 
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WILLIAM MILNE, EXECUTOR, &C., VS. ANN MARIA DEEN. 


] Writ of Error. 


Tune Unirep STates oF AMERICA, 88° 


The President of the United States of America to the judges of the 
circuit court of the United States for the southern district of New 
York, Greeting : 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before you 
or some of you, between Ann Maria‘ Deen, plaintiff, and Wilham 
Milne, as executor of the last will and testament of William M. 
Wilson, deceased, defendant, a manifest error hath happened, to the 
great damage of the said William Milne, as executor as aforesaid, as 
is said and as appears by his complaint, we, being willing that such 
error, if any hath been, should be duly corrected and full and speedy 
justice done to the parties aforesaid in this behalf, do acaeaell you, 
if judgment be therein given, that then, under your seal, distinetly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the justices of the Supreme Court of 
the United States, at the Capitol, in the city of Washington, together 
with this writ, so that you have the same at the said place, before 
the justices aforesaid, on the second Monday of October next, that, 
the record and proceedings aforesaid being inspected, the said justices 
of the Supreme Court may cause further to be done therein to cor- 
rect that error what of right and according to the law and custom of 

the United States ought to be done. 

2 Witness the Honorable Melville W. Fuller, Chief Justice of 

the Supreme Court of the United States, this 15th day of July, 
in the year of our Lord one thousand eight hundred and eighty-nine, 
and of the Independence of the United States one hundred and four- 
teenth. : : 
[Seal of U.S. Cireuit Court, South. Dist. New York.] 
JOHN A. SHIELDS, Clerk. 
Allowed July 12, 1889. 
WM. J. WALLACE. 


3 [ Endorsed:] E. & A. A. 841. Supreme Court of the United 
States. William Milne, as ex’r, &ec., plff in error, vs. Ann 
Maria Deen, def’t in error. Writ of error. Davenport, Smith & 
Perkins, attorneys for pl’ff in error, No. 115 Broadway, New York 
city. Service of a copy of within writ of error is hereby admitted. 
Dated New York, July 12, 1889, Jas, K. Ilill, Wing & Shoudy, 
att’ys for def’t in error. 
[Stamped:] U.S. circuit court. Filed Jul- 16, 1889. John A. 
Shields, clerk. 


UnireD STATES OF AMERICA, ie 
Southern District of New York, \~ 
I, John A. Shields, clerk of the circuit court of the United States 
for the southern district of New York, in the second circuit, by virtue 
1—1184 
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of the foregoing writ of error and in obedience thereto, do hereby | 

certify that the foliowing pages, numbered from four to sixty-two, | 
inclusive, contain a true “and complete transcript of the record and 
proce edings had in said court in the case of William Milne, ‘as ex- 
ecutor of the last will and testament of William M. Wilson, deceased, 
plaintiff in error, against Ann Maria Deen, defendant in error, as 

the same remain of record and on file in said office. 
In testimony whereof I have caused the 
Seal of U. S. Cireuit seal of the said court to be hereunto affixed, 
Court,South. Dist. New at the city of New York, in the southern 
York. district of New York, in the seeond cireuit, 
this thirtieth day of July, in ‘the year of 
our Lord one thousand eight hundred and eighty-nine, and of the 
Independence of the United States the one hundred and fourteenth. 
JOHN A. SHIELDS, Clerk. 


4 LoS. Crreuit Court, S. D. of New York. 
ANN Maria Derren ) 


WiInitaM W. WILSON, j 


To the clerk of the U.S. cireuit court. S. D. of N.Y. 

Please issue the summons in the above-entitled action. 

Yours, &e., JAS. kK. HILL. 
WING & SHOUDY, 
Prt ‘W's Att ys, of & 39 Wall St.. N. Y. City. 

Dated Keb. 23d, 1SS1. 

(Endorsed :) Deen +. Wilson. Precipe. U.S. cireuit court. Filed 
Keb. 25, 1881. Joseph M. Deuel, clerk. 


5 United States Cireuit Court for the Southern District of New 
York. 
ANN Maria Deew, Plaintiff, 4 
against 


Winttiam M. Wirsoy, Debndsnt § 


To the above-named defendant : 

You are hereby summoned to answer the complaint in this action, 
and to serve a copy of your answer on the plaintiff's attorneys 
within twenty days after the service of this summons, exclusive of 
the day of service, and in case of ong failure to appear or answer 
judgment will be taken against you by default for the relief de- 
manded in the complaint 

Witness the Honorable Morrison R. Waite,Chief Justice of Supreme 
Court of the United States, at the city of New York, this 25d day 
of February, in the year one thousand eight hundred and eighty- 
one. 

JOSEPH M. DEVEL, Clerk. 

JAS. kK. HILL, 

WING & SHOUDY, 

Plaintijj's 


Att ys. 
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Office and post-office address: 37 & 39 Wall street, N. Y. city, 
New York. 


6 Unirep STatTes OF AMERICA, - 
Southern District of New York, j ~~" 


[ hereby certify that on the 25th day of February, 1881, at the 
city of New York, I personally served the within summons on the 
within-named defendant, William M. Wilson, by showing to him 
the same and delivering to and ieaving with him a true copy thereof, 
and at the same time and place I delivered to said defendant a 
copy of the complaint in this action. 

LOUIS F. PAYNE, 
U.S. Marshal. 


(endorsed :) United States circuit court, southern district of New 
York. Ann Maria Deen vs. William M. Wilson. Summons. Jas. 
K. Hili, Wing & Shoudy, plaintiff’s attorneys, 37 & 39 Wall street, 
N. Y. city. U.S. eireuit court. Filed Feb. 25, 1881. Joseph M. 
Deuel, clerk. 


7 Circuit Court of the United States for the Southern District 
of New York. 


Ann Mania Deen, Plaintiff. ) 
against Complaint. 
Wititiam M. WILson, ew ! 


The plaintiff above named, by Jas. K. Hill, Wing and Shoudy, 
her attorneys, complains and avers: 

First. That during all the times hereinafter mentioned the plain- 
tiff, Ann Maria Deen, was and still is a citizen of the State of New 
Jersey, and that during the same times the defendant, William M. 
Wilson, was and still is a citizen of the State of New York, in the 
southern district thereof, within the second cireuit of this court. 

Second. That on the 29th day of October, 1875, the plaintiff and 
one Mary C.C. Perry duly executed, under their hands and seais, in 
duplicate, a lease, partly written and partly printed, a copy of which 
is hereunto annexed, marked “Schedule A.” 

Third. That at the same time and as a part of the same transac- 
tion the defendant duly executed under his hand and seal a guar- 
antee, a copy of which is hereunto annexed, marked “Schedule B,” 
and thereupon the said lease and guarantee were duly delivered to 

the plaintiff. , 
8 Fourth. That thereupon the seid Mary C. C. Perry entered 
into the possession of the premises mentioned in said lease and 
paid to the plaintiff the sum of four hundred and fifty dollars as 
and for the first month’s rent under said lease. 

Fifth. That neither the said Mary ©. C. Perry nor the defendant 
have ever paid any further or other rent reserved by said lease. 

Sixth. That the premises mentioned in said lease consisted of a 
very valuable dwelling-house, with the furniture therein, and were 
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leased to the said Perry to be occupied by her as a dwelling-house 
and for no other purpose. 

That at some time in or after the month of December, 1873, the 
said Mary ©. C. Perry ceased to occupy the said house as a dwelling- 
house and abondoned the same, leaving the said house and furni- 
ture in an unprotected condition and liable to suffer great damage 
by reason of said abandonment. 

That in consequence of such abandonment the said house and 
furniture were greatly damaged ; and afterwards and on or about 
the first day of December, 1874, the plaintiff, for the purpose of pre- 
serving the premises, protecting the property, and preventing further 
injury thereto by reason ofsuch abandonment, and of diminishing as 
far as possible the loss sustained by her by reason of the failure of 

said Perry to continue to occupy the said premises as a dwell- 
9 ing-house and abandoning the same, after notice to said 

Perry, proceeded to let the said premises on account of the 
said Perry for the sum of three hundred dollars per month for the 
remainder of the term mentioned in said lease, that being the highest 
rent that could be obtained therefor. 

Seventh. That there is due and unpaid under said lease, for the 
rent therein reserved, up to December Ist, 1874, the sum of five 
thousand four hundred dollars, besides the interest which accrued 
on each month’s rent, of four hundred and fifty dollars, from the 
time it became due under said lease according to the terms thereof, 
and for rent after December Ist, 1874, to the end of the term of said 
lease, after crediting the defendant with the amount collected from 
the occupant of the said house from that date, a balance of three 
thousand one hundred and fifty dollars for rent after December Ist, 
LSTA. 

That no pert of the said sums of five thousand four hundred dol- 
lars or three thousand one hundred and fifty doliars, amounting in 
the aggregate to eight thousand five hundred and fifty dollars, has 
been paid, 

Wherefore plaintiff demands judgment against said defendant for 
said sum of eight thousand five hundred and_ fifty dollars, with in- 
terest thereon from average monthly date of payment, besides the 
costs and disbursements of this action. 

JAS. K. TILL, 
WING & SHOUDY, 
Plaintifi 's Attorneys, Numbers 37 & 39 
Wall St., New York City. 


10 SOUTHERN District or New York, ss: 


Ann Maria Deen, being duly sworn, says that she is the plaintiff 
named in the foregoing complaint; that she has read the said com- 
plaint and knows the contents thereof; that the same is true of her 
own knowledge except as to the matters which are therein stated to 
be alleged upon intormation and belief, and that as to those matters 
she believes it to be true. 


A. M. DEEN. 
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Subscribed and sworn to before me this 19th day of February, 
ISS1. 
ALEX. CAMERON, 
Notary Public, Kings Co., N.Y. 
Cert. filed in N. Y. Co. 


1] This indenture, made the 2th day of October, one thou- 
sand eight hundred and seventy-three, between Ann Maria 

Deen, of the city of New York, party of the first part, and Mary C. 

C. Perry, of the same place, party of the second part, witnesseth : 

That the said party of the first part hath letten, and by these 
presents doth grant, demise, and to farm let, unto the said party 
of the second part the house known as number four East Thirtieth 
street, in the city of New York, with the furniture therein, a sched- 
ule of which is to be made in duplicate upon the party of the second 
part taking possession of the premises, and to be annexed to this 
lease, to be used as a dwelling-house and for no other purposes what- 
ever, with the appurtenances, for the term of two years and ten 
months from the first day of November, one thousand eight hun- 
dred and seventy-three, at the rent or sum of four hundred and fifty 
dollars per mouth, payable on the first day of. each month, in ad- 
vance. 

And it is agreed that if any rent shall be due and unpaid, or if 
default shall be made in any of the covenants herein contained, then 
it shall be lawful for the said party of the first part to re-enter the 
said premises and to remove all persons therefrom; and the said 
party of the second part hereby covenants to pay to the said party 
of the first part the said rent, as herein specified; and also to pay 

the regular annual rent or charge which is or may be as- 
12 sessed or imposed according to law upon the said premises 

for the Croton water on or before the first dav of August in 
each year during the term, and, if not so paid, the same shall be 
added to the month’s rent then due. And the said party of the 
second part further covenents that she will not assign this lease, nor 
let or underlet the whole or any part of the said premises, nor make 
any alteration therein, without the written consent of the said party 
of the first part, under the penalty of forfeiture and damages, and 
that she will not eceupy or use the said premises nor permit the 
same to be occupied or used for any business deemed extra hazard- 
ous on account of fire or otherwise, without the like consent, under 
the like penalty. And the said party of the second part further 
covenants that she will permit the said party of the first part or her 
agent to show the premises to persons wishing to hire or purchiase, 
and on and after the first day of February next preceding the expi- 
ration of the term will permit the usual notice of “to let” or “ tor 
sale” to be placed upon the walls or doors of said premises and re- 
main thereon without hindrance or molestation. 

And it is further agreed between the parties to these presents that 
in case the building or buildings erected on the premises hereby 
leased shall be partially damaged by fire, the same shall be repaired 
as speedily as possible at the expense of the said party of the first 
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part; that in case the damage shall be so extensive as to ren- 
13 der the building untenantable, the rent shall cease until such 

time as the building shall be put in complete repair; but in 
case of the total destruction of the premises by fire or otherwise, the 
rent shall be paid up to the time of such destruction, and then and 
from thenceforth this lease shall cease and come to an end: Pro- 
vided, however, That such damage or destruction be not caused by 
the carelessness, negligence, or Improper conduct of the party of the 
second part, her agents or servants. 

And at the expiration of the said term the said party of the see- 
ond part will quit and surrender the premises hereby demised and 
the said furniture in as good state and condition as reasonable use 
and wear thereof will permit, damages by the elements excepted. 

And it is further understood and agreed that the party of the see- 
ond part shall make all repairs that may become necessary during 
the continuance of the term hereby demised, and leave the furnace 
and range in good repair and condition. And the said party of the 
first part doth covenant that the said party of the second part, on 
paying the said rent and performing the covenants aforesaid, shall 
and may peaceably and quietly have, hold, and enjoy the said de- 
mised premises for the term aforesaid. 

And it is further understood and agreed that the covenants and 
agreements contained in the within lease are binding on the parties 

hereto and their legal representatives. 
14 In witness whereof the parties to these presents have here- 
unto set their hands and seals the day and year first above 
written. 


(S'g’d) ANN MARIA DEEN. [seat. 
(S'g’d) MARY €.C. PERRY. [seat. 


Sealed and delivered in the presence of— 


15 SCHEDULE “ B.” 


In consideration of the letting of the premises within mentioned 
to the within-named Mary C. C. Perry, and the sum of one dollar to 
me paid by the said party of the first part, 1, William M. Wilson, 
do hereby covenant and ageee to and with the party of the first part 
above named and her legal representatives that if default shall at any 
time be made by the said Mary C.C. Perry in the payment of the rent 
and performance of the covenants contained in the within lease on 
her part to be paid and performed that 1 will well and truly pay the 
said rent or any arrears thereof that may remain due unto the said 
party of the first part, and also all damages that may arise in con- 
sequence of the non-performance of said covenants or either of them 
without requiring notice of any such default from the said party of 
the first part. 

Witness my hand and seal this 29th day of October, in the year 
one thousand eight hundred and seventy-three. 

(S’g'd) WM. WILSON. [seac.] 


Witness : 


(Endorsed:) Ann Maria Deen to Mary C. C. Perry. 
Dated October, 18783. 
1) (Endorsed :) U. S.cireuit court, 8S. D.of N.Y. 
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Lease. 


C.W.,, 


Ann Maria 


Deen ag’st William M. Wilson. Complaint. Wing «& Shoudy, 


attorneys for plaintiff, 57 & 39 Wall St., New York city. U_S. cir- 
cuit court. Filed Feb. 25,1581. Joseph M. Deuel, clerk. 
iwi Circuit Court of the United States for the Southern District 


of New York. 


Anse Maria Deey, Plaintiff, ) 


against 


Wirt1aM M. Wirsow, Defe 


ndant. i 


The defendant, answering plaintiff ’s complaint, says that he ad- 
mits the residence of plaintiff and of himself and their citizenship 


as stated in the complaint. 


Defendant, further answering, says that the alleged lease and 
guaranty set forth in the complaint, and copies of which are thereto 


annexed, were never executed and were never delivered. 


That in the latter part of October, 1875, Mary C. C. Perry went to 
the premises in the complaint described, which were offered to let 


furnished. 


That said Mary C. C. Perry examined the premises and found a 


considerable part of the furniture missing ; 


that said Mary C. C. 


Perry told plaintiff that she wanted to hire a furnished house, to be 
used by her asa first-class boarding-house from the following first day 
of November; that plaintiff was also told that said Mary C. C. Perry 
had no ftirniture to supply any deficiencies, with a few expressed 

exceptions, and had no money with which to buy such furni- 


18 ture. 


Plaintiff then represented that the missing furniture 


was out, to be cleaned and repaired, and would all be put back 
before the first day of November, and described the furniture to be 
such as was fit and proper and complete for the purposes of said 


Mary ©. C. Perry. ° 


Upon condition that such furniture should be put in and in entire 
reliance upon the said representations and promises of plaintiff, said 
Mary ©. C. Perry agreed to take the house, with such furniture in, 
at a rent of four hundred and fifty dollars per month for a term of 
two years and ten months from November Ist, 1875; and defendant, 
upon the same conditions and in reliance upon the same representa- 
tions and promises, which were made to him as well as to said Mary 
C. C. Perry, agreed if the said Mary ©. C. Perry took the house with 
such furniture in for such term that he would become surety for the 


rent under said proposed guaranty. 


The plaintiff had prepared in advance the papers set forth in the 
complaint, but the same were incomplete, and she promised to com- 
plete the same by adding thereto a schedule of the furniture which 
she agreed and promised to put into the house, and which said 
schedule was to be signed by the said Mary C. C. Perry and herself, 


and thereupon said proposed lease was to be delivered and become 
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operative and said guaranty was to be delivered and become opera- 
tive. Upon th's promise and agreement plaintiff induced defendant 
and said oo C. C. Perry to sign the proposed lease and 
1) guaranty, but such papers were not to take effect or become 
operative until such furniture was put into the house and a 
schedule of said ee complete was annexed to said paper and 
signed by said Mary C. C. Perry and said plaintiff. 

Plaintiff never did it such furniture into said house and never 
intended so to do, and a schedule of said furniture complete was 
never annexed to said paper or signed. 

Plaintiff willfully and falsely made the aforesaid and other like 
representations and promises, with no intention to fulfill the same 
and with knowledge of their falsity, for the express purpose of de- 
ceiving the said Mary C. C. Perry and this defendant and to fraud- 
ulently obtain from them their signature to such papers, and also 
to obtain from them the sum of four hundred and fifty dollars in 
advance, of one month’s rent of said premises; which sum of money 
this defendant, relying upon and deceived by such representations 
and promises and at the request of said Mary ©. C. Perry (who 
equally relied upon and was deceived by such promises and repre- 
sentations), paid to plaintiff. 

That said Mary ©. C. Perry repeatedly went to said house from 
the time of signing said paper up to the 7th day of November then 
next; that the furniture never was put into said house according to 
the agreement, promise, and representation of plaintifl, and said 
schedule never was prepared or signed, and said proposed guaranty 

and proposed lease never was actually delivered, although 
20 said Mary C. C. Perry constantly made demand op plaintiff 

that it should be done and constantly declared to plaintiff 
that she could not and would not take possession of said house until 
said furniture was placed therein complete and until said schedule 
thereof was signed and said proposed lease and proposed guaranty 
delivered in conformity with the agreements, promises, and repre- 
sentations under which they had been signed in anticipation of 
such delivery. 

That said Mary C. C. Perry, after such unsuccessful demands, 
abandoned of necessity all further attempts to obtain said house fur- 
nished or the delivery of said lease. 

2nd. And for a further, separate, and distinet defense this defend- 
ant, answering, says that in the month of December, 1875, this 
plaintiff brought an action in the marine court of the city of New 
York against this defendant for the rent of said premises in the 
complaint described for the said month of December, 1875, being 
for the same cause of action as that set forth in the compl: unt herein, 
and this defendant recovered judgment against the plaintiff, duly 
given upon the merits thereof, in said action and for fifty- five dol- 
lars and ninety-one cents, the costs of said action. 

The defendant denies each and every allegation of plaintiff’s com- 
plaint not hereinbefore admitted, and prays that the same be dis- 
missed with costs. 

JOHN CHETWOOD, 
Def'ts Att'y, 74 Bdway, N. Y. 
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21 Soutnern District or New York, ss: 


William M. Wilson, being duly sworn, says that he is the defend- 
antin this action; that the foregoing answer is true, of his own 
knowledge, except as to the matters therein stated to be alleged on 
information and belief, and as to those matters he believes it to be 
true. ) 

W. M. WILSON. 

Sworn to before me this April 11th, 1881. 

ADAM GOS, 
Notary Tublic, N. Y. Co. 


(endorsed :) U.S. ecireuit court, south. dist. N. Y. Ann Maria 
Deen ag’st William M. Wilshn. Answer. John Chetwood, att’y 
def’t, 74 Broadway, N.Y. Service admitted April 12,1881. U.S. 
circuit court. Filed Apr. 12,1881. Joseph M. Deuel, clerk. 


22 At a stated term of the circuit court of the United States 
for the southern district of New York, held in the United 

States court-rooms, in the post-office building, in the city of New 

York, on the 25rd day of July, 1SS9. 

Present: Hon. E. Henry Lacombe, circuit judge. 


Ann Maria Deen, Plaintiff, 
against 
~ Wintiam Ming, as Executor, &c., of William.M. Wilson, 
Deceased. Defendant. | 


On the foregoing affidavit and on the annexed consent and on 
motion of Jas. K. Hill, Wing & Shoudy, attorneys for the plaintiff, 
it iIs— 

Ordered, That this action be revived and continued in the name of 
William Milne, as executor, &c., in the place of William M. Wilson, 
deceased, and that this order be entered nune pro tune as of the 20th 
dav of June, 1887. 

EE. HENRY LACOMBE. 


20 Cireuit Court of the United States for the Southern District 
of New York. 


Axwe Mania Deen, Plaintiff, ) 

against 

Wintiam MILNE, as Executor, &c*t, of William M. shea 
Deceased, Defendant. 


Ciry anp County or NEw York, s¢ 

Joseph A. Shoudy, being duly sworn, says that he is one of the 
attorneys for the plaintiff in the above-entitled action; that this is 
an action at law upon contract for the recovery of money alleged to 


be due under a lease of certain premises in the city and county of 
2—11S84 
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New York. The defendant Wilson was sued as surety. During the 
pendeney of this action, and on or about the 2nd day of April, 1884, 
the defendant, William \I Wilson, died, bering it the time of his 
death a resident and inhabitant of the eily and county of New York, 
and having duly made and published his last will and testament, 
whereby he appointed William Milne the exeeutor thereof; that 
said Wilson died on the 2nd lay of April, 1SS4; that thereafter his 
will was duly Ipproved ind admitted to probate, before the surro- 
rable of the county of New York, on the 1%th day of Apri! ISS4, and 
letters testamentary were thereupon issued to William Milne, who 
duly qualified as sueh executor and accepted the trust 

24 ther by conterred, and became ind now Is such executor 
That the death of said Wilson oecurred while this cause was 
pending in the Supreme Court of the United States on a writ of error 
and gn said court an order was made reviving the said action In the 
name of the said Milne, as such executor, and after suc! revival bv 
the judgment of said court a new trial was granted that such new 
trial has been had without any formal order h: Ving been made in 


, 


this court for the revival ot-this action 


J. H. SHOUDY 


Subseribed and sworn to betore mic this 23rd day ot July, Iss!) 
. te. COLLIER. 


Notary Public, Kings County 


(‘ertificate filed in New York county 


(Endorsed :) Cirenit court of the U.S..’S. D. of New York. Ann 
Maria Deen, pUtf, vs. William Milne, as exeeutor, «c., def’t.. Ath- 
davit & order. Jas. K. Hill, Wing & Shoudy, attorneys for pltf, 
15,49 William street, New York city. We hereby consent to the 
entry of the within order. July 23,°89 Davenport, Smith & Per- 


kins, att’ys for def’'t. U.S. cireuit court. Filed Jul- 20, 1SS89: nune 
pro fune as of June 20. 1SS7 John A Shields. clerk 
Dy Ata stated term of the eireuit eourt of the [nited States 


of America tor the southern district of New York, 1n the see- 
ond eircuit hie lc it the [ nited states court-rooms, 1n the eity of 
New York, on Thursday, the 9th day of May, in the vear, of our 
Lord one thousand eight hundred and eightv-nine 
Present: The Hfonorable Wm. J Wallace. eireuit judge. 


Ann Maria DEEN ) 


is > 


WirwrtaAM Mitne, Executor of William M. Wilson, Deceased 


Now comes the plaintitl, by Hill, Wing « Shoudy, Esqs., her at- 
forney S, and moves the trial of this ease : likewlse Comes the de- 
fendant, by Davenport, Smith & Perkins, Esqs., his attorneys. There- 
upon a jury ts empaneled and the cause proceeds to trial. After 
hearing the evidence of the parties and the argument of counsel, 
on the 15th day of May, ISS, the court directs the jury to find a 


o-oo 4 ey 
=-_- a eminence i Aaa a= 
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verdict for the plaintiff in the amount of 16,328.77 dollars. There- 
upon the jury render a verdict, whereby they find for the plaintiff in 
the amount of 16,528.77 dollars. 

It is orde ‘red that the defendant have a stay of all proceedings on 
said verdict for thirty davs from May 13th, 1889. 


JOHN A. SHIELDS, Clerk. 


2b United States Cireuit Court. Southern District of New York. 


Ann Marita DEEN ) 
Lo 


| 
: , ) ms » Judgment. 
Wittram Mitne, Executor of William M. Wilson, | = 
Deceased 


This cause having been tried at a stated term of this court, held 
in the U.S. court-house & P.O. building, in the city of New York, 
before Hon. William J. Wallace, on the 9th & 13th davs of May, 
ISSY, and a verdict having been rendered for the plaintiff, by diree- 
tion of the court, for the sum of sixteen thousand three hundred and 
twenty-eight ,7), dollars, and plaintiff's césts having been taxed by 
the clerk of this court at the sum of $141.24, now, on motion of Jas. 
K. Hill, Wing & Shoudy, plaintiff's attorneys, it is ordered, adjudged, 
& decreed that Ann Maria Deen, the plaintiff, do reeover of Whil- 
liam Milne, executor of William M Wilson, deceased, the Sun) of 
$16,528.77, the amount of the verdict, with interest thereon from the 
loth day of May, 1SS®, the day of the rendition of the same, amount- 
ing to the sum of 8165.29. together with the sum of $141.24, costs as 

taxed by the clerk of this court, amounting in the aggregate 
2% to the sum of 816,653.50, and that she have execution the refor. 
Judgment signed this th day of July, ISS® 


JOHN A. SHIELDS, Clerk. 


(indorsed :) U.S. cireuit court, S. Do of N. Yo > Ann Maria Deen 
». William Milne, exee’r of Wim. M. Wilson, deceased. Judgment. 
July 9, ISSO Jas. K. Phill, Wing & Shoudy, plaintiff's attys, 45 & 
19 William St.. New York city. U.S. circuit court. Filed Jul- 
ISSY. John A. Shields, clerk 


28 United States Circuit Court, Southern District of New York. 
Ans Mania Deen, Plaintiff, 
against 


Wittram Mitne, as Executor of the Last Will ard Testament of 
William M. Wilson, Deceased, Defendant. 


The issues joined in this action against defendant's testator, Wil- 
liam M. Wilson, deee gy for whom the present defendant, as his 
legal representative, has been duly substituted, came on to be tried 
by a jury before the Hon. William J. Wallace, at a circuit court 
held at the city of New York, in and for the southern district of New 
York, onthe %th day of May, 1889, and such trial was had on the 
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said 9th and on the 13th davs of Mav. 1889. Upon the trial of the 
said action eounse| for the pian tT te maintain and prove the Issues 
on her part pro’ ed the execution of the following lease and offered the 


same in evidence Lis as [oliow 


“y*] } .? ‘ i . 
This indenture, made the 29th day of October, one thousand eight 


hundred and seventy-three, between Aun Maria Deen, of the city of 


y Fr j : " , , ° . ‘ 
New York. party of the first part. and Mary ©. C. Perry, of the same 


place, party of the second part. witnesseth 


‘4 1 . . « | a | + } . 
Phatthesaid party ot thetirst pa natn tetten. and bv Lhes« 
; 
. j - ; ] ; } | 
cA | presents doth vrant, demise, and to tarm iet, unto the sat 
fas Pe . - +i } L or } —— 
DArLyV of ne second part je House KNOWN as number Toul 
; 
ry} "y- : :; 7 x a » Pe al af. ty . 
Kast thirtieth street. in 1 itv oF New yorkK, With the tmurniture 
, ' " ‘ ; 
therein, a sehedule of Which 1s to be made in duplicate upon the 
. . . , 
party of the second part taking possession of the premises, and LO be 
“" ; ¢ ; ‘ ’ y , - ’ len . ly +4 " 6 il , ’ 
trike Ae) LO his (ease QO De }=er] i> | We pbilie-TOUse cutie ior ho 


other Hlirnpose viate er vith Lhe appurtenances, for the ‘erm of two 
rears and ten months from the tirst duv of November. one thousand 


rortit hundred and seyen by -three., at the rentor sum oft four hundred 
ind fifty lollars ner month. pavable on the tirst dav of each month, 


\nd it is agreed that if any rent shall be due and unpaid or if 
default shall be made in any of the covenants herein contained, then 
t shall be lawful for the said party of the first part to re-enter the 
Said premises and ho remove alii Dersolis theretrom ; and the said 
party of the second part hereby covenants to pay to the said party 
of the first part the said rent as herein specified, and also to pay the 
regular annual rent or charge which is or may be assessed or im- 
posed according to law upon the said premises for the Croton water 
on or before the first day of August in each year d ring the term, 
and if not so paid the same shall be added to the month's rent then 
due; and the said party of the second part further covenants that 
she will not assign this lease, nor let or underlet the whole or any 

part of the said premises, nor make anv alterations therein 
ov) without the written consent of the said party of the first part, 

under the penalty Of torteiture and damaves, and that she 
will not occupy or use the said premises nor permit the same to be 
occupied or used for any business deemed extra hazardous on ac- 
count of fire or otherwise, without the like consent. under the like 
penalty; and the said party of the second part further covenants 
that she will permit the said party of the first part or her agent to 
show the premises to persons wishing to hire or purchase, and On 
and after the first day of hebruary next preceding the expiration of 
the term will permit the usual notices, ‘to let’ or ‘for sale,’ to be 
placed upon the walls or doors of said premises and remain thereon 
without hindranee or molestation. 

“And it is further — between the parties to these presents that in 
ease the building or buildings erected on the premises hereby leased 
shall be partially damaged by tire the same shall be repaired as 
speedily is possible nt the expense of the said party of the first Part; 
that in ease the damages shall be so extensive as to render the build- 


<" 


< 
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ing untenantable the rent shall cease until such time as the build- 
ing shall be put in complete repair; but in case of the total destruc- 
tion of the premises, by fire or otherwise, the rent shall be paid up to 
the time of such destruction, and then and from thenceforth this 
lease shall cease and come to an end: Provided, however, That such 
damages and destruction be not caused by the carelessness, negli- 

gence, or improper conduct of the party of the second part, 
31 her agents or servants; and that at the expiration of the said 

term the said party of the second part will quit and surren- 
der the premises hereby demised and the said furniture in as good 
state and condition as reasonable use and wear thereof will permit, 
damages by the elements excepted. 

“And it is further understood and agreed that the party of the 
second part shall make all repalrs that may beeome necessary dur- 
Ing the continuance of the term hereby demised, and leave the fur- 
niture and range in good repair and condition. 

“And the said, party of the first part doth covenant that the said 
party of the second part, on paying the said rent and performing 
the covenants aforesaid, shall and may peaceably and quietly have, 
hold, and enjoy the said demised premises for the term aforesaid. 

“And it is further understood and agreed that the covenants and 
agreements contained in the within lease are binding on the parties 
hereto and their legal representatives. 

“In witness whereof the parties to these presents have hereunto 
set their hands and seals the day and year first above written. 

“ANN MARIA DEEN. [L. . 
“MARY C. C. PERRY. Ht S. 
“Sealed and delivered in the presence of— 


532 Plaintitf also proved and offered in evidence the following 
agreement, which was written on the said lease: 


“In consideration of the letting of the premises within mentioned 
to the within-named Mary C. C. Perry and the sum of one dollar to 
me paid by the said party of the first part, 1, William M. Wilson, 
do hereby covenant and agree to and with the party of the first part 
above named and her legal representatives that if default shall at 
any time be made by the said Mary C. C. Perry in the payment of 
the rent and the performance of the covenants contained in the 
within lease on her part to be paid and performed that I will well 
and truly pay the said rent or any arrears thereof that may remain 
due unto the said party of the first part, and also all damages that 
Iay arise in consequence of the non-performance of said covenants 
or either of them without requiring notice of any sueh default from 
the said party of the first part. 

“Witness my hand and seal this 29th day of October, in the year 
one thousand eight hundred and seventy-three. 

“W.M. WILSON. [1 s.] 

* Witness: 


| 
{ 
; 
’ 
| 
’ 
) 
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Plaintiff's counsel read in evidence testimony of Henry M. Walker, 
oiven ina former action between these parties, and who testified 
that he Wis abl attorney ana eounsellor ul law and knew Mrs. Perry 


and reeolleetea the lease of number 4 East Thirtieth street. 
33 The Witness Was then asked the following question 
llow did it come into your POSSeSSION - tag — 
To whieh question counsel for the detendant obreeted as immiute- 
rial: but the court overruled the objeetion and defendant duly eX- 
cepted Thereupon the witness replied that Mrs. Perry handed the 
said lease-to the witness to return to Mrs. Deen: that he did so re- 
hurn il that he called Upot \irs. Deen for that purpose, but was 
unable to see her, and that he sent it to her by mail, together with’ 
a letter written by himself 
Counsel for plaintull thea asked the witness the following (jues- 
Lion 
“Is this the letter from vou to Mrs. Deen ?” 
To which question defendant's counsel objeeted as Immaterial ; 
but the court overruled the objection, and defendant duly excepted. 
The Witness repute d that he behev: d it was the letter, but he Wis 
not sure whether it Was the me Whieh accom panied the lease, but 
thought he had written another letter to Mrs. Deen with the lease. 
Plaintitf’s counsel offered the said letter in evidence Defendant’s 
counsel brecte | not on the vround that the original Was not pro- —- 


duced, but as Immaterial and incompetent, being a letter from a: 

third person who was not shown to have any authority Lo write it : 

but the court overruled the objection, and detendant’s counsel duty 
. excepted The letter is as follows 


2 “New York, Nov. 11th, 1875. 
Mrs. M. A. Deen, present 
Deak Mapame: Mrs. Perry has asked me to notify you that she 
Will not take POSSESSION ot your house, NO } Oth street, and repudi- 
ates her swhnature to the lease, as she considers IL Was obtained by 
false representation, and will require you to pay her back the 
months rent she pad you, amounting to S450. 


= 


Yours resp'ly HENRY M. WALKER. 


‘She returns the lease eancelled ig 


teriality of the tact. admitted that the lease referred tu in the forego- 
1higr letter was a duplicate COPY of the lease already put in evidence, 
and was returned to Mrs. Deen by the witness with Mrs. Perry’s 
nee caneeiled At the Sane Lime defendant’s counsel objected to 
the materiality of such fact but the eourt overruled the objection, 
and defendant’s counsel duly exeepted 

Plaintiffs counsel then called’ Charles Murray, who, being duly 
sworn, testified that in the year S74 he was a clerk in the office of 
James hk. Thill, who was attorney for Mrs. Deen at that time. Wit- 
ness further testified that on Mareh 27th, S74. he served on Mrs. 
Perry ad priper, a Copy of which was produced, and the said paper 


Defendants counsel, without waiving his objection to the imma- >_> 
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was offered in evidence by counsel for the plaintiff. Defendant’s 
counsel object thereto as immaterial and incompetent to bind defend- 
ant. Plaintiffs counsel stated that he would follow up the 
Oo proof by showing service of a similar paper on defendant’s 
testator. The court overruled defendant’s objection, and the 
defendant duly excepted. 
The paper offered and received in evidence was as follows : 


‘New York, March 27th, 1874. 

“ Dear MapaMe: As you appear to have abandoned the house 
No. 4 East 50th street to the man John, and I am informed that 
there is great danger of the. furniture being injured, removed, and 
lost, | shall, in order to protect the property, take possession of the 
premises on the Ist day of April next and rent them for the re- 
mainder of your term on your account and look to you for any defi- 
ciency In rent and expenses on reletting, as well as for all damages 
that I may have sustained by reason of the loss of or injury to the 
furniture up to that date. If you have any objection to my taking 
possession of the premises, be kind enough to inform me by letter 


- addressed to the care of James Kk. Hill. 62 Wall street, New York 


city. 
“ Yours, «c., A. M. DEEN.” 


Plaintiffs counsel then showed the witness another paper, and the 
witness testified that he served a copy of it personally upon defend- 
ant’s testator on Mareh 27th, IS74. Viaintiffs counsel offered the 
said paper in evidence: Defendant's counsel objected to it as imma- 

terial and incompetent and on the ground that the original 
36 was the best evidence and must be produced. The plaintiff's 

counsel then and there gave notice to defendant’s attorney 
and counsel to produce the paper so delivered to Mrs. Wilson. 

Defendant’s counsel claimed that the notice was insufficient and 
refused to accept it. This was on the first day of the trial, on Thurs- 
day, the %th of April. And the court thereupon said that counsel 
might look among his papers for the papers during recess, and said 
that if the paper was not found the court would rule that the notice 
was insufficient. After recess the trial was resumed, but no ques- 
tion was then asked or response made by defendant’s counsel. On 
the adjourned day of the trial defendant’s counsel stated that he had 
looked among his papers and did not find the paper called for. The 
court overruled the said objection, and defendant's counsel duly ex- 
cepted. The said paper was admitted in evidence ; it is as follows : 

“New York, March 27th, 1874. 

“Dear Str: As Mrs. Perry appears to have abandoned the house 
No. 4 East 30th street to the man John,and I am informed that 
there is great danger of the furniture being injured, removed, and 
lost, I shall, in order to protect the property, take possession of the 
premises on the Ist day of April next and rent them for the remain- 
der of her term on her account and look to her and you for any de- 
ficiency in rent and expenses in reletting, as well as for all damages 
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that I may have sustained by reason of the loss of or injury 
ay to the furniture up tothatdate. If you have any objection to 

my taking possession of the premises, be kind enough to In- 
form me by letter addressed to the care of James K. Hill, 62 Wall 
street, New York city 

‘ Yours, NC., A. M. DEEN.” 


Being cross-examined, witness testified that he gave no evidence 
In regard to the service of the notice on defendant's testator on the 
previous trial, although he was then a witness and testified in regard 
to the service of the notice on Mrs. Perry that according to his 
recollection he was not asked on the former trial abont the service 
of the notice on Mr. Wilson 


SamMvuen |). Borcnarn, a witness called on behalf of the plaintiff, 
being duly sworn, then testified that he resided. in the city of New 
York, was a clergyman, and was acquainted with Mrs. Deen, and 
knew her house, | Mast 50th street: that he remembered passing the 
said house in March, 1874, between eight and nine o'clock in the 
evening 

Witness was then asked the following question: “ Did you notice 
whether there was anybody in the house or not?” 

Defendant’s counsel objected to the said question as immaterial 
Plaintiff's counsel stated that they proposed to connect it by showing 
that the witness stated what he observed to Mrs. Deen, and that Mrs. 
Deen Gave the notice hitherto offered in evidence. The court over- 
ruled defendant’s objection, and defendant duly excepted. 

The witness stated in answer to the said question that he 

38 was passing the house 4 Kast Thirtieth street in the evening 

and some females came to the door and asked him to come 

in; that he inferred from their dress and their language that they 
were Improper persons. 

Witness was then asked the following question : 

“Did you communicate what vou saw and heard there on that 
oceasion to Mrs. Deen ?” 


Defendant’s counsel objected to the question as immaterial. The 
court overruled the objection, and defendant’s counsel duly excepted. 

Answer. “I did. I told her in substance that I thought the house 
was tenanted by improper persons.” 


This communication was made immediately after the occurrence, 
in March, IS7-+4. 


ANN Maria Deen, called as a witness in her own behalf, being 
duly sworn, testified that she had heard the testimony of Doctor 
Burchard. Witness was then asked the following question : 

“Do you remember of his communicating to you the fact that 
your house was being used for improper purposes ?” 


To which question defendant’s counsel objected as immatetial. 
The objection was overruled, and defendant's counsel duly excepted. 
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Answer. “I do; yes, sir.” 
(). “Can you state when it was that he made that communication 
to you?” 
Defendant’s counsel object as immaterial; but the court over- 
Oo) ruled the objection, and defendant’s counsel duly excepted. 


A. “It was in March, about the date of the notice heretofore put 
in evidence. It may have been a little before; I don’t exactly re- 
member. It was in the fore part of Mareh.” 

The witness further testified that she remembered receiving a let- 
ter from Mr. Waiker, with the lease enclosed, at the date of the letter, 
and that after she got the information from Dr. Burchard she signed 
the notices which had been produced and offered in evidence and 
directed them to be served. | 

Witness was then asked whether she received any notice in reply 
either from Mrs. Perry or Mr. Wilson. 

Defendant's counsel objected to this question as immaterial ; but 
the court overruled the objection, and defendant duly excepted. 


The witness replied to the question that he did not receive any 
notice of any kind. 

Witness further testified that about the 29th of April, 1874, she 
went upon the premises. She was then asked the following ques- 
tion: 


“What did you find to be the condition of things in the house?” 


Defendant’s counsel objected to this question as immaterial ; but 
thle objection was overruled by the court, and defendant’s counsel 
duly excepted. 


The witness replied to the question that the furniture in some of 
the premises was very badly used. 
40) Witness was then asked whether any one was in possession 
at that time. 


‘To which question defendant's counsel objected as immaterial ; but 
the objection was overruled, and defendant’s counsel duly excepted. 


The witness replied to the question that there was a man named 
John there; that she had not put him into possession. She further 
testified that after she went into the house she endeavored to pro- 
cure a tenant for the premises 

Witness was then asked the following question: “ What effort did 
you make?” 

To which question defendant’s counsel objected as immaterial. 
The objection was overruled, and defendant duly excepted. 


Witness replied to the question that she advertised the house and 
put it into two or three agents’ hands and had a bill put upon the 
house: that she had some offers, but did not consider them suffi- 
cient to warrant her renting, and that the first party whom she 
thought she could depend upon was Mr. Sherman, to whom she 

J—11S84 
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rented it from the first of December, 1874. The witness produced a 
paper which she stated to be the lease to Mr. Sherman. 


Said lease was offered in evidence, but defendant’s counsel ob- 
jected to itas immaterial. The court overruled the objection, and 
defendant's counsel duly excepted. 

The lease was received in evidence and is as follows : 

“This indenture, made the 27th day of November, one thousand 

eight hundred and seventy-four, between Ann Maria Deen, 
4] wife of John L. Deen, of New Providence, Union county, in 

the State of New Jersey, party of the first part, and David I. 
Sherman, of the city, county, and State of New York, party of the 
second part, witnesseth : 

“That the said party of the first part hath letten, and by these 
presents doth grant, demise, and to farm let, unto the said party of 
the second part the premises known as No. 4 East 50th street, in the 
city of New York, to be used and occupied only as a private dwell- 
ing, together with two mantel mirrors and one pier glass, with cor- 
nice on parlor floor and one pier glass with cornice on second floor, 
and also all the gas fixtures in and upon said premises, with the 
appurtenances, for the term of two years and five months from the 
first day of December, one thousand eight hundred and seventy-four, 
at the yearly rent or sam of thirty-six hundred dollars, to be paid 
in equal half-yearly payments, in advance. 

“And it is agreed that if any rent shall be due and unpaid, or if 
default shall be made in any of the covenants herein contained, then 
it shall be lawful for the said party of the first part to re-enter the 
said premises and to remove all persons therefrom: and the said 
party of the second part hereby covenants to pay to the said party 
of the first part the said yearly rent as herein’ specified, and 
also to pay the regular annual rent or charge which is or may 
be assessed or imposed according to law upon the said prem- 
ises for the Croton water on or before the first day of August 
In each year during the term, and if not so paid the same 

shall be added to the rent then due; and the said 
42 party of the second part further covenants that he will not 

assign this lease, nor let or underlet the whole or any part of 
the said premises, nor make any alteration therein without the writ- 
ten consent of the said party of the first part, under the penalty of 
forfeiture and damages, and that he will not oceupy or use the said 
premises nor permit the same to be occupied or used for any busi- 
ness deemed extra hazardous on account of fire or otherwise, without 
the like consent, under the like penalty ; and the said party of the 
second part further covenants that he will permit the said party of 
the first part or her agents to show the premises to persons wishing 
to hire or purchase, and on and after the first day of February next 
preceding the expiration of the term will permit the usual notice of 
‘to let’ or ‘for sale’ to be plaeed upon the walls or doors of said 
premises and remain thereon without hindrance or molestation. 

“And it is further agreed between the parties to these presents 
that in case the building or buildings erected on the premises hereby 


dj 
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leased shall be partially damaged by fire the same shall be repaired 
as speedily as possible at the expense of the said party of the first 
part; that in case the damage shall be so extensive as to render the 
building untenantable the rent shall cease until such time as the 
building shall be put in complete repair, but in case of the total de- 
struction of the premises by fire or otherwise the rent shall be paid 
up to the time of such destruction, and then and from thenceforth 

this lease shall cease and come to an end: Provided, now- 
13 ever, That such damage or destruction be not caused by the 

carelessness, negligence, or improper conduct of the party of 
the second part, his agents or servants. 

“And the party of the second part hereby further agrees to make 
all repairs in and about the said demised premises that may be 
necessary to keep and maintain the same in good, tenantable con- 
dition. 

“And that at the expiration of the said term the said party of the 
second part will quit and surrender the premises hereby demised, 
and also the said mirrors, pier glasses, cornices, and gas fixtures, In 
as yood state and condition as reasonable use and wear thereof will 
permit, damages by the elements excepted. 

“And the said party of the first part doth covenant that the said 
party of the second part, on paying the said yearly rent and _per- 
forming the covenants aforesaid, shall and may peaceably and 
quietly have, hold, and enjoy the said demised premises for the term 
aforesaid. | 

“And it is further understood and sgreed that the covenants and 


agreements contained in the within lease are binding on the parties 


hereto and their legal representatives. 
“In witness whereof the parties to these presents have hereunto 
set their hands and seals the day and year first above written. 
“ANN MARIA DEEN. a . 
“DAVID H. SHERMAN. Ht S. 


“Sealed and delivered in the presence of— 
“GEO. CONOVER. 


“(Endorsed :) Ann Maria Deen to David H. Sherman. Lease. 
C. W., fire clause, &e. Dated Nov. 27th, 1874. 

44 “Crry anp County or New YOrK, 88: 

“in this 10th day of May, 1885, before me personally came 
George Conover, subseribing witness to the within lease, with whom 
[am personally acquainted, who, being by me duly sworn, said that 
he resided in the city of Brooklyn, New York; that he was ae- 
quainted with Ann Maria Deen & David H. Sherman and knew 
them to be the persons described im and who executed the said con- 
veyance, and that he saw them execute and deliver the same, and 
that they acknowledged to him, the said George Conover, that they 
executed and delivered the same, and that he, said George Conover, 
thereupon subseribed his name as a witness thereto. 

“SIMEON FORD, 
“Notary Public, Kings Co. 
“ Cert. filed in N. Y. Co.” 
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The witness was then asked the following question: “ Why did 
you not let the furniture with the house to Mr. Sherman?” 


Defendant’s counsel objected to the question as immaterial and 
incompetent; but the objection was overruled, and derendant duly 
excepted. 


The witness stated in reply to the question that Mr. Sherman was 
unwilling to hire the house furnished. Witness further testified 
that Mr. Sherman’s offer was the best opportunity which: she had to 

rent the house; that Mrs. Perry uever paid her any part of 
45 the rent, and that she received Mr. Wilson’s cheek for the 

first month’s rent, which was all that was ever paid on the 
lease. Being cross-examined, the witness testified that she never 
informed Mrs. Perry or Mr. Wilson of the fact that she had 
rented the premises to Mr. Sherman; that on the Ist of November, 
1SS85, being at the house 4 Kasi 30th street with Mrs. Perry she gave 
the keys of the house to Mrs. Perry, and that Mrs. erry took full 
possession of the house on that day; that the man John mentioned 
in the witness’ direct examination was present when the witness 
gave the keys to Mrs. Perry, and that witness’ daughter was also 
present; that Mrs. Perry gave one of the keys to John, but that 
witness did not remember whether she gave the other key to John 
as well; that Jolin was a servant of Mrs. Perry’s and had been such 
for several years, and assisted in bringing Mrs. Perry’s things there, 
and that witness had never seen him before. 


Defendant’s counsel then read to the witness her testimony on the 
previous trial, to the effect that there were two keys to the house ; 
that the witness handed both to Mrs. Perry, and then she handed 
them to John and told him to take charge of them, and to give one 
to Mr. Wilson, a son of defendant’s testator, if he wanted it, and to 
take charge of the other. 

Defendant’s counsel asked the witness if there was anything in 
the testimony read to her which she desired to change, and she said 
“No, sir; IT think that is right.” 

Defendant’s counsel then asked the witness whether, before the 

execution of the lease and after negotiations for making it 
46° had begun, any statement was made by the witness to Mrs. 

Perry in regard to the furniture belonging to the house which 
was not in the house at that moment, but was elsewhere being re- 
paired. Witiess replied that there was no furniture out to be 
repaired when Mrs. Perry took the house, and that no statement in 
regard to any such furniture was made to Mrs. Perry by the witness. 

Witness further testified that when Mrs. Perry first looked at the 
house there was some conversation about the furniture; that when 
she took the house all the furniture was in it. 

Witness further testified that the leases were prepared in dupli- 
rate and signed by herself, Mrs. Perry, and defendant’s testator, and 
that one Copy Was handed to the witness by Mrs. Perry and the other 
to Mrs. Perry by the witness. 

Witness further testified that she went to the house, 4 East 30th 
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street, on the Sth of November, 1875, and once or more between the 
first and Sth; that she went there once afterwards to see Mrs. Berry, 
but did not find her in and did not go in, and that she did not go 
again to the house until she went there to take possession ; that 
when she went there to take possession the door was opened by the 
man John; that she was accompanied by a man from her lawyer’s 
office, who asked John for the keys when the door was opened, but 
John replied that he would not give up the keys and went out, leav- 
ing Mrs. Deen and the lawyer’s clerk in the house. He went out 
and left them there and said he weuld not give up the keys 
17 until hesaw Mr. Wilson and Mrs. Perry, and if they told him 
to give up the keys he would give them up; and he came 
back and said he had consulted them and they told him to give up 
the kevs, and he did, and the witness got the man to stay there. 
He gave the keys to that gentleman, who remained there all night, 
the witness going away, and that John afterwards returned and 
gave up the keys to the lawyer's clerk, who remained there all night. 
Witness further testified that she did not think that while the ne- 
votiations for the lease of the house to-Mrs. Perry were going on 
there was any furniture belonging to the house which was tempo- 
rarily out of it, being repaired. 


Plaintiff's counsel then offered to read certain testimony given by 
Mrs. Perry from a printed case on appeal in an action between the 
parties to this action in regard to the same matter herein in dis- 
pute, which printed record did not contain the questions asked of 
the witness. It was admitted that Mrs. Mary C’. Perry was dead. 

Defendant’s counsel objected on the ground that the abstract could 
not properly be read in evidence, as there were no questions to which 
he could object. 

The court stated that it would allow exception to be taken as if 
the record contained questions and answers, and thereupon over- 
ruled defendant’s objection. 

The defendant thereupon excepted to such testimony as immate- 
rial and the testimony was read, as follows : 

“T said, ‘ Mrs. Deen, John is a man that is out of employment. I 
have known him forseveral years. If youlike to leave the house in 

his care | am sure he will take care of it for you.’ 
1S “She said she would come in on Monday and make every- 
thing right for me, and therm she handed the keys over to 
John, who was standing there, and bid me good-bye.” 

Counsel for plaintiff read the testimony of Mrs. Perry taken on 
the said former trial, to the effect that she left the house, leaving 
John Byrnes there; that John went there himself, and was not in 
the employ of the witness. 

Plaintit?’s counsel proved, read, and offered in evidence a remit- 
titur from the court of appeals of the State of New York in the ease 
of William M. Wilson and Mary C.C. Perry against Ann Maria 
Deen, fled November 15th, 1878, in the office of the clerk of the 
city and county of New York, and an order entered upon the remit- 
titur in the supreme court of said State making the Judgment of the 
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court of appeals the judgment of the supreme court, which order 
Wus c@tered in the last-mentioned court the 16th of November, 1875, 


from which remittitur and the record contained thereit it appeared 4 
that the action was commenced in the supreme court on the llth of 
March, 1874, by said Wilson and said Perry against Ann Maria f 


Deen for the purpose of procuring the judgment of the supreme 
court restraining the prosecution of actions by the said Deen for the 
recovery of rent under aforesaid lease from Ann Maria Deen to said, 
Mary ©. C. Perry, dated October 29th, 1873, and for the cancellation 
of the said lease; that the complaint in said action was duly verti- 
fied by both the said Wilson and the said) Perry on the 11th of 
March, 1874, and the complaint contained the following, among 
other, avlegations : 
dy “And plaintitls further show that neither the said William 
M. Wilson nor the said Mary OE Perry have [has] or ever 

had possession of the said honse No. 4 East 50th street, in the eity 
of New York, nor of the furniture therein, but said house and furni- 
ture is [are], and ever since October 29th, 1873, has [have] been, in 
the possession of the said defendant, Ann Maria Deen.” ; 

It further appeared by said remittitur that issue was joined in 
said action March 27th, 1874, by the service of a verified answer ; 
that the cause was tried at special term in said court December 2d, 
IST4; that judgment was given for the cancellation of the lease at 
special term, which was affirmed at general term, but was in the 
court of appeals in all things reversed ou the said 13th day of No- 
veinber, S78; and it was admitted by counsel for the respective 
parties that the action mentioned in the said record of remittitur 
was that in which the opinion of the court of appeals was given, as 
is found reported in 74 N.Y. (Op., 531). 


JAMES FornkesTen, a witness called on behalf of the plaintiff, 
being duly sworn, testified that he had computed the amount due 
for rent of premises | Kast Thirtieth street under the lease from 
the plaintiff to Mrs. Perry, and had deducted the amount paid by 
Mr. Sherman on the lease made to him by Mrs. Perry, and that the 
balance of the account, with interest, was the sum of 816,528.77. 


It was conceded that the defence of res adjudicata was abandoned. 
Plaintiff rested. 

50 Defendant’s counsel, by consent, read in evidence the testi- 

mony of Maggic EK. Deen, taken on a former trial between 

the same parties. The testimony is to the effect that the witness 

remembered the night when Mrs. Perry came to the house 4 East 

Thirtieth street ; that on the following morning Mrs. Deen handed 

the keys of the house to Mrs. Perry, and that Mrs. Perry handed 

them to John and told him to give Mr. Wilson the night-key if Mr. 
Wilson wanted it. 

It being conceded that Mrs. Mary C. C. Perry was dead, counsel 
for defendant read from her testimony given on a former trial be- 
tween the plaintiff herein and the defendant's testator as follows : 

"©. 0 the Poth of October last you stated you went to the house 
number 4 East Thirtieth street and went through it with this plain- 


seas oie "ly 
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tiff and discovered the house to be only partly furnished. What, if 
any, promises did this plaintiff then make to you as to supplying the 
deticiency ?” 

But the plaintiff’s counsel objected to the said question as tending 
to vary a written instrument. The court sustained the objection, and 
the defendant duly excepted. 

Defendant’s counsel stated that they offered to show that the house 
was taken for a specific purpose, which purpose was disclosed to the 
plaintiff; that in order to fit the house for that purpose it was neces- 
sary that certain furniture not then in the house, but, as defendant 

claims, stated by Mrs. Deen, the plaintiff, to belong to the house, 
| but temporarily absent, should be in there, and that the plain- 

tiff promised that in case Mrs. Perry signed the lease and a 
guaranty was signed by the defendant the house should be put in 
the condition necessary for Mrs. Perry’s occupaney, and that those 
statements were not complied with. 

The court renewed its ruling excluding the said testimony, and 
defendant's counsel duly excepted. 

It was admitted that the amount of rent unpaid up to and in- 
cluding Marci first, 1874, with interest thereon to May 9th, 1889, 
was 83,661.15; that the amount of such rent to and tneluding April 
Ist, 1874, with interest to such date, was $4,444.87, and that the 
amount of such rent to and including November Ist, 1874, with in- 
terest to such date, was S10507.45 

The testimony was then closed. 

Argument was here made by counsei to the court, and the further 
trial of the case was adjourned till the 13th inst. Upon the trial 
being resumed on the said 13th day of May defendant’s counsel 
asked the court to direct the jury to find a verdict for the defendant; 
but the court denied the said motion, and counsel for defendant duly 
excepted. 

Plaintiff's counsel asked the court to direct a verdict for the 
plaintiff. 

Defendant’s counsel asked the court to be permitted to go to the 
jury on the question whether Mrs. Perry ever actually abandoned 

possession of the house, stating that such request was made 
52 in view of the faet that the court had declined to rule that 

Mrs. Perry did not abandon the house. The court denied the 
motion, and counsel for defendant duly excepted to such denial. 

Counsel for defendant asked the court to be permitted to go to the 
jury on the question whether Mrs. Deen re-entered for the purpose 
of protecting her property in the house; but the court denied the 
motion, and counsel for defendant duly excepted. 

Counsel for defendant asked the.court to be permitted to go to the 
jury on the question whether the house or the property within it 
was in danger of abuse or loss at the time when the plaintiff entered 
upon the premises. 

The court denied the motion, and defendant’s counsel duly ex- 
cepted. 

Counsel for defendant asked the court to be permitted to go to the 
jury on the question whether John Burns was the agent of Mrs. 
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Perry and in possession under her; but the court denied the motion, 
and counsel for defendant duly excepted. 

Counsel for defendant asked the court to instruct the jury that 
they could not find a verdict for the plaintiff for any greater amount 
than the amount of the rent thew ty came due prior to the 29th of 
Mareh, 1874, at which date the letter offered in evidence as having 
been served on Mrs. Perry on behalf of the plaintiif was served ; or, 
failing that, that the court instruet the jury that plaintiff could not 

recover any sum for rent after the date of the re-entry by Mrs. 
D3 Deen: but the eourt denied both motions, and defendant's 
counsel duly excepted to such denials. 

Defendant’s counsel further asked the court to instruet the jury 
that the plaintiff could not recover any part of the rent or any dam- 
age for rent accruing after the date of the new lease made to Mr. 
Sherman; but the court declined so to instruct the jury, and coun- 
sel for defendant duly exeepted. 

The court then directed the jury to find a verdict for the plaintill 
for the sum of 816,525.77, and defendant duly excepted to such 
direction ; and inasmuch as the said several matters do not appear 
by the record, the defendant's counsel requested the judge of said 
court to allow and sign this bill of exceptions, and the said judge 
did, in pursuance of said request and of the statute in such case 
made and provided, so allow and sign this bill of exceptions, con- 


taining in substance the whole of the testimony and evidence in said: 


cause occurring during the term in this court aforesaid, to wit, at 
the April term of said court, A. D. 1SS9. 


WM. J. WALLACE. [1 s.] 


(indorsed :) United States cireuit court, so. dist.of New York. Ann 
Maria Deen ag’t William Milne,as executor, &e. Bill of exceptions. 
Davenport, Smith & Perkins, attorneys for def’t, 115 Broadway, New 
York city. The plaintifl’s exceptions to defendant’s proposed bill 
having been settled by consent, we consent that the bill of exceptions 
be signed and settled as they are herein contained, and we waive 
notice of settlement. New York, June 15,1880. Jas. kK. Till, Wing 
& Shoudy, pltf’s attys. U.S. circuit court. Filed June 15, ISS9, 
aune pro tune as of Mar. 13, ISS. John A. Shields, elerk. 


o4 Supreme Court of the United States. 


Witniam Minne, as Exeeutor of the Last Will and Testament of | 
William M. Wilson, Deeeased, Plaintiff in Error. 

against ( 

ANN Mania Deen, Defendant in Error. 


Afterwards, to wit, on the second Monday of October term, 1889, 
before the justices of the said Court, at the Capitol, at Washington, 
eame the said plaintifiin error, by Davenport, Smith & Perkins, his 
attorneys, and says that in the record of the proceedings aforesaid 
there is manifest error, in this, to wit: 

In that in each and every of the said rulings of the court to which 
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exceptions were taken, and in the refusals of the court to admit 
testimony and to exclude testimony, to which refusals due objections 
were made and exceptions severally taken, and in the refusal of the 
court to submit all of the testimony to the jury and to direct the 
jury to find a verdict for the plaintiff in error or to find a verdict 
for the defendant in error for less than the full amount or to instruct 
the jury as prayed for, all of which was duly severally excepted to, 
and in other respects where exceptions were taken and allowed, 

there was manifest error, as more fully and at large appears 
55 by the bill of exceptions as the same appears of record; and 

that by the record aforesaid it appears that judgment afore- 
said was given for the said defendant in error against the said plain- 
tiff in error, whereas by the law of the land the said judgment ought 
to have been given for the said plaintiff in error against the said de- 
fendant in error. 

And the said plaintiff in error prays that the jadgment aforesaid, 
for the errors aforesaid and other errors in the records and proceed- 
ings as the same appear more fully therein, may be corrected and 
that done which is right and according to law should be done, and 
that the said plaintiff in error may be restored to those things which 
he has lost by occasion of said judgment. 

DAVENPORT, SMITH & PERKINS, 


Attorneys for Plaintiff in Error. 


(Endorsed :) Supreme Court of the United States. William Milne, 
as executor of the last will and testament of William M. Wilson, de- 
ceased, pl’t’ff in error, vs. Ann Maria Deen, def’t in error. Assign- 
iment of errors. Davenport, Smith & | erkins, attorneys for plaintiff 
in error, No. 115° Broadway, New York city. Service of a copy of 
within . wr of errors is hereby admitted. Dated New York, 
July 16, 1889. Jas. K. Hill, Wing & =. att’ys for def’t in 
error. U.S. circuit court. Filed Jul- 188% ). John <A. Shields, 


clerk. 


tf United States Circuit Court, Southern District of New York. 
Ann Maria DrEEN ) 
US. ) 
WittiAM MILNE, as Executor, Xe. rf 


Know all men by these presents that we, William Milne, as exee- 
utor of the last will and testament of W illiam M. Wilson, deceased, 
late of the city, county,and State of New York, and residing at num- 
ber 125 in West 78th street, in the said city, and John A. C. Gray, 
of number 709 Fifth avenue, in the said city,and Scott Foster, resid- 
ing at number 29 East 8: 3rd street, in the said city, are held and 
firmly bound unto the above-named Ann M: aria Deen in the sum of 
thirty-six thousand (36,000) dollars, to be paid to the said Ann Maria 
Deen; for the payment of which, well and truly to be made, we 
bind ourselves and each of us, the suecessors of the said William 
Milne, as executor as aforesaid, and also the executors and adminis- 


4—11584 
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trators of the said John A. C. Gray and of the said Scott Foster, 
jointly and severally, firmly by these presents. 

Sealed with our seals. Dated the ninth day of July, in the year 

of our Lord eighteen hundred and eighty-nine. 
57 Whereas the aforenamed William Milne, as executor as 
aforesaid, has prosecuted a writ of error to the Supreme Court 
of the United States to reverse the judgment rendered in the above- 
entitled action by the judge of the circuit court of the United States 
for the southern district of New York, in the second district: 

Now, therefore, the condition of this obligation is such that if the 
above-named William Milne, as executor as aforesaid, shall prose- 
cute his writ to effect and answer all damages and costs if he fail to 
make his plea good, then this obligation shall be void; otherwise 
the same shall be and remain in full foree and virtue. 

JOHN A. C. GRAY. [sear 

SCOTT FOSTER. SEAL. 

WILLIAM MILNE, — [seat.| 
As Lx’y — Win. M. Wilson, Deceased. 


In the presence of— 


STaTe OF NEw Jersey, | ., . 
County of Iludson, J al 

John A. C. Gray, being duly sworn, deposes and says as follows, 
to wit: Lam one of the sureties named in and who executed the 
foregoing bond. Iam worth the sum of thirty-six thousand dollars 
over and above all my just debts and liabilities and exelusive of 
property exempt by law from execution, and am a resident and free- 
holder within the southern district of New York. 

JNO. A. C. GRAY. 


Subseribed and sworn to before me this 11th day of July, 
1889. 
08 JAMES CLINTON BOLTON, 
Master in Chancery, State of New Jersey. 
Crry AND County or New York, 8s: 

Scott Foster, being duly sworn, deposes and says as follows, to wit: I 
am one of the sureties named in and who executed the foregoing bond. 
I am worth the sum of thirty-six thousand dollars over aud above 
all my just debts and liabilities and exclusive of property exempt 
by law from execution, and am a resident and householder within 
the southern district of New York. 

Subscribed and sworn to before me this 12th day of July, 1889. 

WM. J. Le COMPTE, Jr., 
Notary Public (184), N. ¥.Co. 


City AND County or New York, ss: 


On this twelfth day of July, eighteen hundred and cighty-nine, 
before me personally came William Milne aud Scott Foster, each 


ee 


— 


‘ 
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known to me and to me known to be the persons named in and who 
executed the foregoing bond, and they severally acknowledged that 
they executed the same. 
[L. s.] WM. J. Le COMPTE, Jr., 
Notary Public (184), N. Y. Co. 


Stare or New Jersey, | .. 
Hudson County, jo 


On this eleventh day of July, eighteen hundred and eighty-nine, 
before me personally came John A. C. Gray, to me known and 
known to me to be one of the persons named in and who executed 
the foregoing bond, and acknowledged that he executed the same. 

JAS. CLINTON BOLTON, 
Master in Chancery, State of New Jersey. 


59 STaTE OF New Jersey, | 


Hudson County, — 


I, Dennis McLaughlin, clerk of the county of Hudson and also 
clerk of the circuit court and court of common pleas holden therein, 
do lfereby certify that Jas. Clinton Bolton, before whom the forego- 
ing acknowledgment was taken, was at the date thereof a master 
in chancery in and for said county and State, commissioned and 
sworn and duly authorized to take the same; and, further, that I 
am well acquainted with the handwriting of such master and verily 
believe the signature purporting to be his is genuine. 

In witness whereof L have hereunto set my hand and affixed the 
seal of said courts and county this 12th day of July, A. D. 1889. 

[u. s.] DENNIS McLAUGHLIN, Clerk. 


60 (Endorsed :) United States circuit court, southern district 

of New York. Ann Maria Deen against William Milne, as 
executor. Supersedeas bond. Davenport, Smith & Perkins, attor- 
neys for def’t, No. 115 Broadway, New York city. Approved and 
taken this 12th day‘of July, A. ‘D. 1889. Wm. J. Wallace. U.S. 
circuit court. Filed Jul- 15, 1889. John A. Shields, clerk. 


, 


61 The United States of America to Ann Maria Deen, Greeting : 
You are hereby cited and admonished to be and appear at 
a Supreme Court of the United States, to be holden at the city of 
Washington on the second Monday of, October, A. D. one thousand 
eight hundred and eighty-nine, pursuant to the writ of error filed in 
the office of the clerk of the circuit court of the United States for the 
southern district of New York, in the second circuit, wherein Wil- 
liam Milne, as executor of the last will and testament of William M. 
Wilson, deceased, is the plaintiff in error, and you, the said Ann Maria 
Deen, are defendant in error, to show cause, if any there be, why the 
judgment rendered against the said plaintiff in error, as in the said 
writ or error mentioned, should not be corrected and why speedy 
justice should not be done to the parties in that behalf. 
Witness the Honorable Melville W. Fuller, Chief Justice of the 
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Supreme Court of the United States, this 12th day of Julv, A. D. one 
thousand eight hundred and eighty-nine. 
WM. J. WALLACE, 
Judge of the Circuit Court of the United States 
for the Southern District of New York. 


(2 | Endorsed :| E.& A. A. $41. Supreme Court of the United 
States. William Milne, as ex’r, &ec., plff in error, vs. Ann 
Maria Deen, def’t inerror. Citation. Davenport, Smith & Perkins, 
attorneys for pl’ff in error, No. 115 Broadway, New York city. 
Service of a copy of within citation is hereby admitted. Dated New 
York, July 15,1889. Jas. kK. Hill, Wing & Shoudy, att’ys for def’t 
In error. 
[Stamped:] U.S. cireuit court. Filed Jul- 16,1889. John A. 
Shields, clerk. 
endorsed on cover: S. New York C.C. U.S. No. 1184. William 
Milne, as executor of the last will & testament of William M. Wil- 
son, deceased, plaintifl! in error, vs. Ann Maria Deen. Filed July 
31, 1889. 
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i> Oo So - —_ 


WILLIAM MILNE, as Execuror, etec., 
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This is a writ of error directed to the Cireuit Court of the 
Southern District of New York, to review a judgment of said 
court entered upon a verdict directed by the court in favor of the 
plaintiff, and defendant in error, for the sum of $16,633.30 damages 
and costs recovered as rent reserved in a lease. 


STATEMENT OF FACTS. 

Early in the present century, that is to say, on the 29th day of 
October, 1873, one Mary C. C. Perry rented of the defendant in 
error, by lease dated that day, the house No. 4 East Thirtieth 
street, in the city of New York, for the term of two years and ten 
months at the agreed rent of $450 per month. The said lease’ was 
signed by said W. M. Wilson as guarantor for lessee. The rent for 
the month of November, 1873, was paid by the lessee, but she 
refused to keep the house, on the ground that the lessor had not 
turnished it as agreed upon by the parties prior to the execution of 
the lease. Mrs. Deen then began an action in the Marine Court 
against Wilson, the surety, to recover the rent for the month of 
December, 1573. Wilson answered in the action, setting up that 
the lease was obtained from his principal by fraud, and was void, 
the fraud consisting in the failure of the lessor to furnish the house 
in the manner verbally agreed upon. The case was tried and a 
verdict and judgment rendered for the defendant, Wilson. The 
plaintiff appealed to the General Term, and the rent for January, 
1874, then being due, began a new action in the same court for that 
installment. At this point in the proceedings it would appear 
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that Mr. Wilson concluded that a mouthly suit in the Marine 
Court for two years and nine months would not be conducive. to 
his peace of mind. Accordingly he began a suit in the Supreme 
Court in the name of himself and Mrs. Perry agaist Mrs. Deen, 
n which he alleged the execution of the lease; that it was 
obtained by fraud, and the recovery of the judgment in the 
Marine Court, and asked, by way of relief, that the lease should be 
canceled, and the detendant restrained from bringing any more 
actions for the rent or prosecuting the two already brought. The 
defendant answered, denying the fraud and admitting or alleging 
the recovery of the judgment in the Marine Court, and the appeal 
therefrom. This last case came on to be tried at the Special Term 
before Judge Van Brunt. The judge was no sooner informed that 
the single issue in the case was conclusively settled in favor of the 
plaintiff Wilson, by a prior adjudication in the Marine Court, then 
he announced that he would not go on with the trial. The reason 
he gave Was, that he might be obliged to «decide contrary to the 
former adjudication in the Marine Court, and he would not be put 
in that position. : 

The counsel for Wilson then asked the judge how it would be if 
the actions in the Marine Court were discontinued, to which he 
replied that then the equity suit could proeeed as though there had 
been no suit in the Marine Court. Counsel for Wilson then told 
the counsel for Mrs. Deen that he would consent to vacate the 
judgment in the first suit in the Marine Court if Mrs. Deen would 
discontinue the second suit. This was agreed to in open court in 
the presence of the judge and of the parties, Mr. Wilson being 
present and making no objeetion, and it was taken down by the 
stenographer and embodied in two written stipulations, signed by 
the counsel in duplicate, and exchanged by them. 

After exchanging these stipulations, the trial of the equity suit 
proceeded, and no further reference was made by counsel or court 
to the former adjudication on the same point in the Marine Court. 

The Special Term held the lease void and ordered it to be ean- 
celed. This judgment was atlirmed by the General Term, but 
reversed by the Court of Appeals, on the ground that the alleged 
fraud was merely a failure to comply with an oral stipulation made 
prior to the execution of the lease, and which was merged in that 


instrument. 
Wilson v. Deen, 74 N, Y., 581. 
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It had taken something like four years to obtain a decision from 
the Court of Appeals, and the whole of the rent had beeome due. 
Armed with this decision, holding that the lease was valid, Mrs. Deen 
naturally thought that she could collect the rent, and accord 
ingly began an action in the United States Cireuit Court for that 
purpose. Her counsel were considerably surprised, when the 
defendant set up the prior judgment in the Marine Court, whieh he 
had agreed to vacate four years before, as a prior adjudication on the 
same point. However, the case came on to trial, and the Cireuit 
Court held that the judgment was only a bar to the particular 
installment of rent involved in that suit, and gave the plaintiff 
judgment forthe whole amount, except the rent for December, 1873. 
The Supre me Court of the United States, to which the case was 
earried by writ of error, found itself unable to concur with this very 
original view of a res adjudicata, and reversed the judgment, and 
sent it back for a new trial. 


Wilson's Executor v. Deen, 121 U. 8S., 525. 


In the meantime, and in the month of July, 1854, Mrs. Deen 
began an action to compel the defendant to carry out his agreement 
to vacate the judgment in the Marine Court, whieh he had made 
nearly ten vears before. On the first trial the complaint was dis- 
missed on the ground that the plaintiff had an adequate remedy at 
law, namely, by motion in the Marine Court. The General Term 
promptly reversed this dismissal. 

The case was again tried at Special Term, and the learned judge 
who held that court dismissed the complaint on the merits. 

The General Term again reversed. On the third trial the plaintiff 
at last succeeded, and the judgment was affirmed by the General 
Term and Court of Appeals, the decision of the last named court 
being reported in 113 New York Reports, 303, so that the former 
adjudication in the Marine Court, which was the sole ground of 
reversal when the ease was here before, is now effectually disposed - 
of. On the second and last trial in the Cirenit Court, the plaintiff 
proved the lease and guaranty. (Fols. 28-32.) 

She then proved that, about the Lith day of November, 1873, 
the lessor returned the lease eanceled, saving that it was obtained 
bry false representation, and she wonld not take possession of 
the premise -. (Fols. 34, 39.) That the house was afterwards 
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oceupied by disreputable women, of which fact she was informed. 
(Fols. 37-239.) That afterwards and on Mareh 27, 1874, she 
served a notice on Mrs. Perry, the lessor, and on the defendant, 
that she would resume possession of the premises on the first day of 
April then next, let them on account of the tenant, for the remainder 
of her term, and look to herand the defendant for deficiency in rent, 
expenses, and damages. (Fols. 35-37.) That she took possession 
about the twenty-ninth of A pril, and attempted fo secure a tenant, 
advertised th» house, and emploved agents; that the most advan- 
tageous offer was by one David Hl. Sherman, to whom she let the 
house, on the z7th of November, IS74, at a rent of $300 a month, 
payable half-yearly, in advance. (Fols. 39-48.) 

The plaintiff also proved that the “man John.” mentioned in her 
notices of March 27, 1874, was not a servant of the lessee, Mrs. Perry, 
orin her employment. (Pols. 47,48.) After proving the amount 
due, the plaintiff rested, and the defendant offered to prove that before 
executing the lease the plaintiff promised that in case the lease and 
guaranty were executed, the house should be put in condition neces- 
sary for Mrs. Perry's occupancy. The court exeluded the evidence 
and the defendant excepted. The testimony here closed, and the 
defendant asked the court to direct a verdiet for the defendant, 
which was refused, defendant excepting. Defendant then made 
several requests to direct a verdict for sums less than the whole 
amount elaimed, but each of said requests Was retused, and thie 
defendant excepted. The court then directed a verdict for the 
plaintiff for $16,528.77, and the defendant duly excepted. Judg- 
ment was duly entered on the said verdiet, and the defendant 


brought error to this court. 


POINTS FOR RESPONDENT. 
I. 


There can be ne pretense that any defense to this action upon 
the merits, was actually proved. The only question touching the 
merits, arises upon the rejection of a question and offer of the 
defendant, at folios 50 and 51 of the printed record. The question 


and offer were properly overruled and rejected. 


1. The cause of action in the equity case that went to the Court 
of Appeals, as the court will see by the report of that case 
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(Wilson v. Deen, 74 N. Y. 531), was that Mrs. Deen had procured 


the execution and delivery of the lease and guaranty, by fraud and 
false representations, which consisted in an alleged promise of 
Mrs. Deen before the lease was executed to put additional furniture 
into the house. After that court had decided that the legal effect 
of the lease could not be moditied by parol, this action was brought 
and the defendant set up an entirely different defense. He no longer 
asserted that the lease and guaranty were executed and delivered, 
and that such delivery was procured by fraud and false representa- 
tions, but he denied that they were ever executed or delivered. 


2. The answer begins with a positive denial of the execution and 
delivery of the lease and guaranty. (Fol. 17.) 

It then proceeds to say, in substance, that Mrs. Perry, the lessee, 
before the execution of the lease, visited the premises and found that 
the house was only partly furnished ; that she informed the defendant 
that she wanted a furnished house to be used as a first-class boarding- 
house, and that she had no furniture or money to supply the 
deficiency. That plaintiff said the icissing furniture was out to 
‘be cleaned and repaired, and that she would restore it before the 
first day of November. (Fols. 17 and 18.) That the papers were 
signed on the day of their date, but that the plaintiff promised to 
add to them a sehedule of the furniture that she agreed and promised 
to put in the house, which schedule was to be signed by the plaint- 
iff and Mrs. Perry, and that the papers were thereupon to be 
delivered and become operative. 

The lease and guaranty were not to take effect or become opera- 
tive, until such furniture was put into the house, and a schedule of 
the same was annexed and signed by the parties. (Fol. 19) 

The answer further alleges that the furniture never was put into 
the house aceurding to the agreement; that the schedule never was 
prepared or signed, and that said proposed guaranty and proposed 
lease never was actually delivered. (Fol. 19.) 


3. Thus it will be seen that the sole defense set up, in the 
answer, was that, although the lease and guaranty were signed and 
duplicates exchanged, it was on the condition that they should not 
be regarded as actually delivered, until the plaintiff had put in the 
house the furniture agreed upon, and the schedule had been signed 
and annexed to the lease. 
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executed October twenty-ninth, conveyed tothe iessee, for aterm of 
vears, the honse known as No. 4 Kast Thirtieth -treet, “ with the 
furniture therein,” that is, the furniture in the house, at the date of 
the lease. ‘fa schedule of whieh?” that is, of the furniture then in 


: bi , 
the honse, was fo be made im Gtplicate, ok before the lease Wis 


delivered, but “* upon the party of the second part taking possession 


of the premises.” which she had no right to do before the first of 
November. 

To prove that the instrument was not only a lease of the furni- 
ture then in the house, but also a lease of an indefinite quantity of 
furniture, which the plaintiff was to put in the house prior to the 
. tirst of Novel P. would have been a tlat contradiction of the 
writing by parol. Toadmit such evidence would have been a plain 
violation of the rules of evidence governing the trial of cases in the 


State of New Y ork. 


, . , . ’ , . . 
Andthe rule in that ease is no more strongly stated than it is in 


manv of the deetsions of s cou 


rors Kimball, 91, U. 8, 291 
Spech Hloward., 16 Wallace, 564, 
Richardson v. Hardwick, 106 U. S., 252 


Phere Was Po error Comin efue Vy The aur? below, iT} the adiis- 


sion or rejection Of e@Vidence atl The trial. 


l. At folio 33 the plaintiff, to show that the lessee of the house, 
Mrs. Perry, had abandoned it scon after the lease was executed, 
former trial, Henry M. 
Walker, to the effect that Mrs. Perry gave him the lease to return 
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read tne Testimony 


to Mrs. Deen: that he ealled upon Mrs. Deen for that purpose, but 


failed to see her: that he then sent it to her ly mall, wit a letter. 
The plaintiff produced the letter and. (fered it in evidenee. The 
defendant objected that it was the letter of a third person, who was 
not shown to have authority to write it. The objection was over- 
ruled, and defendant excepted, The witness was authorized to 
return a canceled lease. Ile liad an implied authority to state the 
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purpose for which it was returne lt he had returned the lease 
personally, what he said at the time would have been part of the 
Ves geste, [lt was none the less so when it was said in a letter. 
Besides, the evidence was given to justify the plaintiff, in resuming 
possession of the Property, Wiether the letter was true or not, the 


plaintiff had a riglit to believe it was true, and, in either case, it 


Was a justification. 
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9. At folio 36 the court admitted a duplicate of a notice served 
on the defendant, against the objection that the paper served was 
the best evidence. This ruling was not erroneous for several reasons. 


a. The paper was not a contract but a mere notice. In the ease 
of a contract, the parties to it rer that the writing shall be the 
evidence of the intent of the parties, and it must be produced if 
possible. But there is no such understanding as to a mere notice, 
which may be verbal or in writing, at the option of the party giving 
it. Accordingly, it was held in England at an early period that a 
party may put in evidence a duplicate notice, without giving notice 
to produce the one served. 

Tyler on Eq., 551 
Walls v. Atebeson, 3 Bing., 362. 
Joey v. Orchard, 2 Bos. & Pruller, 41. 


And in New York it has alwavs been the rule that the contents 
of a written notice may be proved either by a duplicate or by parol. 
‘lower v. Wilson, 3 Caines, 174. 
W illoughby v. Carleton, 9 Johns., 136. 
Johnson v. Haight, 13 Johns., 470. 
McFadden v. Kingsbury, 11 Wend., 667. 
Paton v. Lent, 4 Duer, 281. 


Indeed, if the rule were otherwise, an attorney giving notice to 
produce papers on a trial would be in a bad fix. A second notice 
to produce the #rs/ would be required, and a third to produce the 


second, and so on ad infin tne. 


b. Moreover, the ease shows that the defendant's counsel had 
ample notice to produce the original. Such notice was given on 
the ninth (fol. 36), and the court then adjourned to the thirteenth, 
(Fol. 51.) Upon the statement of the counsel upon the day of 
adjournment that he had looked among his papers and could not 
tind this notice, the court admitted the duplicate. our days’ notice 


was as good as four years, 


3. At folios 87 and 38, the plaintiff proposed to prove, by the 
Rev. Samuel Burchard, that soon after the lease to Mrs. Perry and 
before the plaintiff resumed possession, he observed that the house 

ras occupied by disorderly persons, and communicated that fact to 
the plaintiff. This evidence was objected to as immaterial, but 
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admitted. The ruling was right. The position of the defendant 
was that Mrs. Perry had surrendered the lease, and that the plaintiff 
had accepted such surrender. Any cireumstance showing that she 
was compelled to resume possession to protect her property from 
damage and destruction, was proper to repel any presumption that 
by taking possession she had accepted the surrender of the lease. 
The same consideration applies to the evidence of the plaintiff as to 
the condition of the house. (Fol. 39.) 

The other objections relate to the measure of damages, and do 


not. need to be separately considered. 


ITT. 


The court below correctly held that the true measure of damages 
in this case was the rent reserved in the lease, with interest from 
the time it was payable, after deducting the amount of rent received 
by her under her lease to Sherman, at S300 per month. 


1. The answer did not set up as a defense a surrender of the 
lease and could hardly have done so, as it alleged that the lease was 
never delivered. But the complaint for the purpose of fixing the 
true amount of damages, alleged the notice to the lessee and the 
defendant, and the lease to Sherman and made it necessary or at 
least proper, for the plaintiff to put these facts in evidence. The 
defendant then claimed that by taking possession of the premises 
and reletting them the plaintiff had aecepted a surrender of the 
lease in spite of her explicit notice of Mareh 27, 1874, given to 
both the lessee and the defendant, that she would take possession 
for the protection of her property and would relet on account of 
Mrs. Perry. 

The surrender of a lease may be an express or implied contract, 
usually the latter, but it is always a contract. There must be a 
mutual agreement, the minds of the parties must meet, in sur- 
rendering a lease, as much as in executing it. 

If a lessee abandons possession of the demised premises, and the 
lessor, without anything more being said or done, takes possession 
and occupies them herself, or lets them to another tenant, that is, no 
doubt, evidence of an implied contract of surrender. But where, 
as in this case, the landlord says to the tenant, “ you have abandoned 
‘iy louse and left it to become a den of prostitutes and thieves; I 
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Supreme 


Court of Pennsylvania, to which the case was appealed, said, “ We 
“see no error in this case. It is good sense as well as good law.” 

In Myer v. Smith (33 Ark., 627), it is held that where the lessee 
abatidons the leased premises, refuses to pay rent, and repudiates 
his tenancy, without fault of the lessor, the latter may stand upon 
the contract of leasing, and recover the whole rent, or he nay, in such 
case, take possession of and relet the premises for the benefit of whom 
it ray Concern, erediting the pers weeds Th prre his lease, 

Bloomer Ve Merril] (] Daly. PSD) arose in the Court of Common 
Pleas of New York city, a court which passes upon more landlord 
and tenant cases than any other three courts in the country. In 
that case, the tenant informed the landlord that he should leave the 
premises at a specitied time. The landlord told him that if he did 
he should .et the premises on his (the te nant’s) account and hold 


him responsible for the deficiency. The tenant moved out, and 


the lane lord sent a pers mi fo OCCTLPY the house, It Was held not to 


amount to a surrender. and that the tenant was lable. 


8 Aside from direct authority, the principle that a party entitled 
to sne for breach of contract must do nothing to enhance the 
damaves, ane mitist, om the contrary, use reasonable exertion to 
render the injury as light as possible, runs through the whole law of 
contracts. Certainly, no court has ever held that the efforts of such 
a party to iiitigate the dam ies ind lessen the injury he is likely to 
suffer, and to be punished by the loss of his cause of action. 

It was conceded at the trial of this ease that the rule, as above 
stated, applied to all personal contracts, and as to them Wag 
eminently just and equitable, but it was argued with wonderfuj 
gravity, that there was something in the nature of real estate, which 
prevented its application to contracts respecting that species of 
property — probably some reminiscence of the feudal system. This 
reminds one of Mrs. Nickleby’s jadicial opinion as to the reason why 
French shoemakers were always killing their sweethearts, and then 
committing suicide — “some hing in the leather,” she supposed. 
Certainly, there is no better reasen for saying that a rule of law 
recognized as beneticial, when applied to all other contracta, has no 
meaning When the contract is a lease, and if there never had been a 
judicial authority on this exact point the court would avail itself of 


this Case to ™ take | precedent. 
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The question is not «difficult. Must a landlord whose tenant has 
abandoned the leased premises refrain from using them to produce 
an income, during the whole period of the term, at the peril of losing 
his eause of action for the rent? That is the precise position of the 
defendant in this case. To preserve his right of action, the land- 
land must, in view of inevitable litigation, conduct himself in the 
exact manner which, if he is right, will inflict the most injury upon 
his tenant, and if wrong, will result in the greatest loss to himself. 

The court will never sanction a doctrine deliberately intended to 
increase the evils of litigation, while the rule adopted by the trial 
court is so reasonable in itself, so supported by analogy, so consistent 
with justice, equity and fair dealing between man and man, that it 
can never receive the condemnation of this great tribunal. It does 
not lie in the defendant’s mouth to say that, because the plaintiff 
has saved him two-thirds of the amount for which he would 
otherwise be liable on this lease, she shall recover nothing. 


4. These considerations become stronger when we perceive that 
one proposition of the defendant was, that the court should direct a 
verdict for the plaintiff, only for the rent that accrued before the 
re-entry. And it seems to us that if the defendant was right on any 
proposition, he was right on that. If the plaintiff, for any sufficient 
reason, took and retained possession of the premises, no rule of law 
or equity bound her to let them remain untenanted ; on the contrary, 
it would be quite doubtful if the defendant could not mitigate 
damages to the amount that he could prove she mght have obtained 
ona reletting. The broad proposition of the defendant is, then, 
that the landlord cannot take possession of the premises, or exercise 
control over them, under any circumstances, without accepting the 
surrender. The house may be a haunt of prostitutes, who will give 
it a eharacter that will render letting it to respectable people 
impossible; the landlord may complain of it as a disorderly house, 
but he cannot enter on the premises and eject the inmates. It may 
be a harbor for thieves ; the landlord may send the police to arrest 
them, but he cannot close the doors and keep them out. The house 
may be on fire; the landlord may sound the nearest alarm, but he 
eannot enter to extinguish the flames, and keep possession to save 
his property from similar aecidents. 
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If the rule of the trial court is ever applicable, it is applicable to 
this case. Here the tenant did not merely abandon the premises, 
she repudiated the lease for fraud, and returned it canceled. She 
could not pretend that the re-entry, by the plaintiff, prevented her 
from occupying or letting the premises. The plaintiff was 
‘nformed that the female inmates of the house had aecosted a ven- 
erable clergyman, on the street, inviting him to enter, for unmen- 
tionable purposes. According to the argument of the defendant’s 
counsel, the plaintiff was confronted with this pleasant alternative. 
Either she must leave her house, with its costly furniture, in the 
hands of those drunken harlots, or she must discharge her tenant 
and her surety from the entire rent reserved in this lease. The 
proposition ought to answer itself. 

5. Asa last resource, the zealous counsel for the defense con- 
tended, in the court below, that even if the ¢enant continued liable, 
on the covenant, for rent, the reletting of the premises discharged 
the surety, This was said -to be because the contract between the 
plaintiff and his principal was altered without the defendant’s con- 
sent. The contract, on the part of the plaintiff, conveyed certain 
premises to the tenant, for a term of years. That contract was 
executed the moment the lease was delivered, and the surety had 
nothing to do with it. The tenant did not contract to oceupy 
during the term, and certainly the plaintiff could not keep her in 
possession against her will. The tenant entered into an executory 
contract to pay the rent, and to that the defendant became a surety. 

Sut the covenant to pay rent has never been changed or modified, 
it remains obligatory and intact. The only thing.that the plaintiff 
has done is to collect, from a third person, a portion. of the damages 
for which the tenant would otherwise be liable. But that did not 
affect the contract, and how the rights of the surety were injuri- 
vusly affected by such a proceeding is not very perceptible. The 
legal situation is exactly the same, as if Mrs. Perry, with the 
consent of the plaintiff, had under-let the premises for $300 
per month, agreeing that the under tenant should pay his rent 
to the plaintiff. Such a letting would not have discharged the 
surety, nor was he discharged by the actual transaction proved in 
this case. 

The usual ground for the discharge of a surety is that his remedy, 
against his principal, has been interfered with. But nothing pre- 
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vented the defendant from paving, on the first of every month, the 
S150 difference bet veen the rents received in the two leases, and 


sucing his principal at once. It is true that the rent on the original 


lease was payable in advanee, but so was the rent on the Sherman 


* 


lease, so that the defendant knew every first of the month that his 
principal was in default for the amount recovered here. 
The judgment of the Circuit Court was correct in all respects» 
and should be athrmed. 
ESEK COWEN, 
Of Counsel for Respondent. 
Wing, GHoupy & Pornam,. 
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Statement. 


The action below was brought by the defendant in 
error against the testator of the plaintiff in error, as 
surety oma lease made by the defendant in error to one 
Mary C. C. Perry, to recover rent thereunder. The 
lease is of the house Number 4 East Thirtieth street in 
the city of New York, for two years and ten months 
from November Ist, 1873, at the rent of four hundred 
and fifty dollars a month, payable monthly in advance 
(Record, original page 11). It contains a clause of re- 
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premises by Mars. Perry and the notice to her of the 
Infention of defendant in error to restme Possession and 
of the allegation as to the amount due. 

Willinm Me Wilson. the original defendant. died 
\pril 2d Pss4oop. 28).. The aetion was revived and con- 
tinted ayvainst this plaintiff in error as his exeeutor (p. 


(+) 


Upon the trial the plaintiff, after putting in evidence 
the lease and guaranty, read in evidence the testimony 
given on a former trial by Henry M. Walker, who 
testified that Mrs. Perry gave him the lease of 4 
Kast Thirtieth street with directions to return it to 
Mrs. Deen, and that having called on her and failed to 
see her, he sent it to Mrs. Deen by mail, together with a 
letter written by himself. The letter was then offered 
in evidence, but counsel for plaintiff in error objected 
to itas immaterial and incompetent, it being a letter 
from oa third party who was not shown to have any 
authority to write it. The objection was overruled and 
the letter admitted under defendant's exeeption. The 
letter Isas follows (p. 34): 


New York, Nov. 11th, 1873. 
* Mrs. M.A. Deen, present. 


“Dear Madame: Mrs. Perry has asked me to notify 
‘von that she will not take possession of your house, 
‘No.4, Thirtieth street, and repudiates her signature 
‘to the lease, as she considers it was obtained by false 
‘representation, and will require vou to pay her back 
the month's rent she paid vou, amounting to S450. 

* Yours respectfully, 
Henry M. WaLker. 


‘* Shereturns the lease eaneelled.”’ 


Plaintiffs counsel then called Ciartes Murray, who 
testified to serving on Mrs. Perry on Mareh 27th, 1874, a 
letter from Mrs. Deen, which was then offered in evi- 
denee, and admitted, under defendant's exception to 
the overruling of his objection that the letter was im- 
material and incompetent to bind the defendant. It is 
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offered in evidenee a paper, 


Plaintitls corns Uther off 
Viileti Uhre Vit tjess ‘Siite '\ feestiftiect Wills al Corpo of copie 
signed by Mes. Deen. which heserved personally onde 
fendant s testatoron Mareh 27,1874. Tt was objected to 
as teihey’ a ty] . «ae i] crolnnrit tere in eV beled rinneleed (le- 

ois lt iss follows: 


New York, Mareh 27th. 1874 
S \s Mrs. Perry appears to have aban- 
honmse No. 4 Kast Soth street to the man 
itd) tri feorrpedt thisit there Is erent danger of 
and lost, | 


‘cloned thie 


* John. ane | 
the furniture being Injured, removed, 
shall, in order to proteet the property, take possession 


the premises on the Ist Lin of April nent, ana 


of 
of her Perm on hey ilt'- 


‘ront them for the rematndes 


icf ber ena Vou for lth deficiene, in 
well] its for “l] 
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foeoi, 


"cont, canal 


and expenses ino relettimga., as 


ren? 


‘damages that | may have sustained by reason of the 
loss of or injury to the furniture up to that date. If 
“vou have any objection to my ‘taking possession of 
‘* the premises, be kind enough to inform me by letter, 
‘addressed to the care of James K. Hill, 62 Wall 
street, New York City. 
* Yours, &e., 
‘A. M. DEEN.’ 


Plaintiff? then called Sameer, D. Burestarp, who tes- 
tified that he passed the house 4 East Thirtieth street 
onan evening in Mareh, 1874, and some females came to 
the door andasked him to come in, and that he inferred 
from their dress and their language, that they were im- 
proper persons. Witness further testified, under ob- 
jection and exception by defendant's counsel, that he 
communicated what he had seen to Mrs. Deen at the 
time of the occurrence (p. 38). 

The plaintifl, called on her own behalf, testified, under 
objection and exeeption, that Dr. Burehard had in- 
formed her in Mareh, 1874, that the house, 4 East Thir- 
tieth street, was being used for improper purposes (p. 
38). She also testified that aftershe had received a let- 
ter from Mr. Walker, with the lease enelosed, and had 
received the information from Dr. Burchard, she sent 
the letters to Mrs. Perry and Mr. Wilson, which had 
been put in evidenee, but that she received no notice 
from Mrs. Perry or Mr. Wilson in reply (p. 39). Wit- 
ness further testified that she went on the premises on 
April 20th, 1874. She was then asked what she found 
to be the condition of the house. This question was 
objected toas immaterial, but the objection was over- 
ruled, and the witness replied, under exception by de- 
fendant, that the furniture in some parts of the premises 
was very badly used (p. 39). 

She was then asked whether anyone was In possession 


lewd that there was aman named 


it that she hed not put him ino pos 


ther testified. under: objection and exception 


Shie Turiti 
lefendant op. 40), that she advertised the honse and 
mn several ac hands to be leased. and had a 
| pon it, but that the first reliable tenant she 
fined was \I) “herman, who took a lease of it from 
L devereony e SG4 
i ' ‘Ba rt) \f) “Hernan vas offered iN ¢-\ denee ane 
ler defendant's oblection and exeeption. — It 
3; a of the same house for two vears and five 
ths December 1 IST at 83.6000 vear, pavable 
eden Jy) bl, i 
O)t) ¢ POSS PN AMEN ATION the witness testified that she 
never informed either Mis. Perry or Mr. Wilson that 
she htiodoanoade a lease to Mir Sherman. She further tes- 
ified that on November I. DS83. she gave ye the kevs of 
house to Mrs Perry, sumed theeat Mis. Perry took pOs- 
SESSION Phat the aon Joho mentioned im the witness’ 


direct examingution «wes Jrresent at the time. ane chiuat 


\Irs. Perry gave one of the kevs to him. That he was 


aserpoauntoof Mies. Perrys and had been sueh for several 
and had assisted in bringing Mrs. Perry's things 
md that the witness had never seen him before : and 


» further testified that > her testimony given on the 


shy 
o's mis ftriah to the effeet that the witness handed 
both kevs of the louse to Mrs. Perry, and that she 


bisatacderdt thera ter ebeolin seni tooled hyden te take charge of 
them oand to give one of them to Mir Wilson. a son of 
lefencdant’s testator, if he wanted it, was correet (p. 45). 

Witness frorther testified on eross-examination that 
when She went to the house to tuke Possession ot} April 
YOth. IST4. the cloor wis Opened i the man Johms: that 
aohiwyers elerk whe aceouppanied her asked John for 


the Keys. but) John satd) he would) net give up the 


_ 


keys, and went out, saying that he would not give them 
up until he saw Mr. Wilson and Mrs. Perry ; that he 
afterwards eame back and said he had consulted them 
and that they had told him to give up the keys, which 
he did, and that the lawyer's clerk was left in the house 
over night (pp. 46-47). 

Plaintiffs counsel then read, under objection and ex. 
ception by defendant, the testimony of Mrs. Perry, who 
was admitted to be dead, given in another action, be- 
tween the parties to this action, to the effeet that Mrs. 
Perry told Mrs. Deen that John was a man out of em- 
plovment, and that if Mrs. Deen chose to leave the 
house in his care, it would be well taken care of, and 
that Mrs. Deen handed the keys to John and went out, 
and that John was not in the employ of Mrs. Perry. 
(pr. 48). | 

Plaintiffs counsel further offered and read in evidence 
the record in an aetion brought by Wilson and Perry 
against Ween in the Supreme Court of the State 
of New York. which was brought by Wilson and 
Perry to set aside the lease in question on the ground of 
frand ; the complaint contained an allegation that neither 
the said Wilson northe said Perry ever had possession 
of the honse 4 Kast 80th street. 

Plaintiff? having rested, defendant's counsel read by 
consent the testimony of Maceate E. Drex, given on a 
former trial. to the effeet that at the time when Mrs, 
Perry came to the house, Mrs. Deen handed the keys to 
Mis. Perry, and Mrs. Perry handed them to John and 
told him to vive Mr. Wilson the night-kev if Mr. Wilson 
wanted If (pr. OO), 

It was.admitted that the amount of rent unpaid to 
and including Mareh 1, 1874 with interest to the date of 
trinl was S3.661.15: that the amount of such rent, 
to and April ?, I874. with interest was 84,444.87, 
and that the amount of such rent, to and ineluding 


November 1, IS74. with interest, was S10,557.45 i}. Od). 
The fall amount elaimed with interest was proved to be 
S16, 328.77 

Both sides having rested, the Conrt was requested to 
direet the jury to tind a verdiet for the defendant, which 
request was denied and defendant exeepted. Defendant 
aise requested the Court to make other directions and to 
lef theense ovo to the jury on certain questions, bat all 
these requests whieh are set out mere fully in’ our 
assignments of error were denied ander defendant's ex 
("4 prions. 

The Court then direeted the jury to find a verdiet for 
the plaimtitf for 816.328.7772 defendant excepted 2 a ver- 
diet was found aceordingly and judgment entered there 
On 

Therentter the defendant below uly prociured thie set- 
tlement of his bill of exeeptions and sued out the 
present writtof error to this Court 


ASSIGNMENT OF ERRORS 


The Court below erred it denving the motion of 
eounsel for defendant that the Court direet the jury to 
tind’ a verdiet for the defendant 


HT. The Conrt below erred Im granting the motion of 
counsel for plainti® that the Court direet a verdiet for 
the plaintiff, and in directing the jury to tind for the 
plaintith for S16. 328.77 

[Tl —The Court below erred in denving the motion of 
defendant's counsel to be permitted fo vo To the jury 
on the question Whether Mrs. Perry ever actually aban. 


domed possession of the house 


IV The Court below erred in denving the motion of 
defendant's counsel to be permitted to go to the jury on 
the question whether Mrs. Deen re-entered for the pur- 
pose of protecting her property in the house. 


V.—The Court below erred in denying the motion 
of counsel for defendant to be permitted to go to the 
jury on the question Whether the house or the property 
within it was in danger of abuse or loss at the time when 
the plainti® entered upon the premises, 


V1.—The Court below erred in denying the request of 
counse! for defendant to be permitted to go to the jury 
on the question whether John Burns was the agent of 
Mrs. Perry and in possession under her. 


Vil.—The Court below erred in refusing the reqquest 
of counsel for defendant below that the Court instruet 
the jury that they could not tind a verdiet for plaintiff 
for any greater amount than the amount of the rent 
Which came due prior to the 20th of Mareh, 1874. 


Vill. -The Court below erred in denying the request 
of counsel for defendant below that the Court) instruet 
the jury that plaintif? could not recover any sum for 
rent after the date of the reentry by Mrs. Deen. 


IX. The Court below erred in denying the request of 
counsel for defendant below that the Court instruet the 
jury that the plaintiff could not recover any part of the 
rent or any damage for rent accruing after the date of 
the new lease made to Mr Sherman. 


X —The Court below erred in overruling the objection 
of counsel for defendant to, the admission In evidence of 
the letter of Henry M. Walker to Mrs. M. A. Deen 
dated New York, November Ll. 1873, and which is to be 
found at page 14 of the record 


iv 


Xl. The Court below erréd in overruling the objee- 
tion of counsel for defendant to the admission of evi- 
denee that the leuse referred to in the letter mentioned 
in the eleventh assignment of error was a dupheate copy 
of the lease alrendy put in evidenee, and was returned 
to Mrs. Deen by Henry Mo Walker with Mrs. Perry's 


note enneelled 


NIL The Court below erred in overruling defend 
ants objection to the admission in evidenee of the letter 
addressed to Mrs. Perry signed co Al Me Deen.” and 
dated c New York. Mareh 27, 1874.° which is to be 
foundat page looof the reeord., : 

NIT] Phe Comurt below erred in overruling the ob- 
jection of counsel for defendant to the admission In evi- 
dence of the letter beginning ** Dear Siro” signed ** A. 
\| Preven” cep cbeateed| New York, Mareh 27. 1874.°° 
whieh is to be forne at pawe 1d of the record. 


\ I \ The (Court bree loon erred in overruling the Objec 
tion of eounsel for defendant below to the following 
question asked of Samuel Do Burehard, and in) permit 
ting the same to be answered: c* Did you communicate 
Whit vor sawionunmd henred there on that oeension. to Mors. 
[Peon 2 


NV. The Court below erred in overruling the objee- 
tion of eounsel for defendant below to the following 
question asked of Ann Maria Deen. and in permitting 
the same to be answered: Do von remember of his 
(Dr. Burchard) communicating to vouthe faet that vour 


hhotllse Was Deine nse for Ii proper PULP poses . 


a | The (hourt below erred in overruling the objee- 
thon arf COTE | ey) dlefenciant below Teo the question, 
isked of the sarl Ann Maria Deen. whatshe found to he 
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the condition of things in the house on the 29th of 
April, 1874. 


ANVIL. —The Court below erred in overruling the ob- 
jection of counsel for defendant below to the question, 
Whether anvone was in possession of the house on the 
20th of April, 1874. 


NVIIL.—The Court below erred in overruling the ob 
jection of counsel for defendant below to the question, 
asked of the said Ann Maria Deen, what effort she made 
fo procure a tenant for the premises in question. 


NIX. —The Court below erred in overruling the objee- 
tion of counsel for defendant below to the reading of the 
testimony given by Mrs. Perry and contained ip a printed 
ease on cUpprecl between the parties to this aetion, which 
testimony is to be fondd at page 31 of the record, begin- 
ning at the words ** | said *” on line 35 of the said price, 
and ending with the words ** Good-bve™ on line 40 
thereof, 


FIRST POINT. 


No liability on the part of the Guarantor 
was made out on the Trial. 


The plaintiff has not established any right of aetion 
on the guaranty, for, even if it be admitted that rent 
was due and not paid, vet it is not shown that the other 
eovenants in the lease were broken; and the guaranty 
admits but of one meaning, whieh is that the guarantor 


iz 


Isto be liable if the principal, in addition to failing to 
pay the rent, also fails to perform the covenants, 

The words are: - if default shall be made in the pay- 

‘ment of the rent, avd performance of the covenants,” 
and the promise made upon this condition, is to pay the 
rent aud a/so damages for the non performance of the 
COVeTANTS, 

The repented use of the conjunctive would: leave to 
room fora liberal construetion, if an instrument like a 
euarantv could be liberally construed. 

In the lease itself the //sjunetive is carefully used, 


showlnhe t hist the conveyaneer Hnderstood the foree of 


his words : 


“Tfany rent shall be due or unpaid, of Tf default 


shall be made inaay of the covenants” Xe. 

The guarantor made himself liable on a single and 
indivisible condition : defendant in error is seeking to 
nike him liable upon as many separate conditions as 
there are covenants In the lease. 

But if there wereany room fora liberal construction, 
the rile would apply that contracts of suretyship are 
Sriclissimé juris, and to be construed most favorably 
ic. thie (ua rantor, 

Nard va. Meare. Bi XX. +.. SR: 

Barus vs. Barron, 6 N.Y... 42: 

Dn L.&2 W. R. RCo. vs. Burkhard, 
HPoan. 27. 


See gnlso cases cited 4/7 on py. 26 of Sed. 


We coneede that in the interpretation of wills, the 
Courts lave read stand" as meaning “tor’* :) but in 
such cases the other parts of the will have shown that 
the testator used the WLONMY rord, and the Courts, with 
a liberality whieh they have permitted themselves in no 
other class of enses, have substituted the right word in 
Its place. As was said by Lord Str. Leoxnarps in Grey 


the refusal of the House of Lords to change 
into ** or” 


vs. Pearson, 6H. L.. C. 90, where he dissented from 


and” 


‘In such cases the Court does more than re- 
‘ject a word, for it substitutes one word for 
‘another, and, indeed, one that is directly op- 


‘* posed in its import to the one rejected. 


“ * 


‘Upon the whole will the paramount intent is 


* regarded, and directions, contrary to thi 


it View, 


‘are, in effeet s/ruck out of the will. So when 


‘*the testators intent is clear, but he 


fails in 


‘“words to provide for the precise event which 


‘ happens, the Courts supply the words.”’ 


We cite this forcible statement of the rule for 


the in- 


terpretation of a will, as the best argument to show that 
it cannot apply to the interpretation of a guaranty. 


SECOND POINT. 


In no event was the plaintiff below en- 
titled to recover more than the amount 
of the rent due when she resumed posses- 
sion of the demised premises. 


Ir 


THe PRINCIPAL HERSELI AND CONSEQUENTLY THE 
<P RETY), WAS DISCHARGED BY THE ACT OF THE PLAIN- 
rIFE IN ENTERING ON AND TAKING POSSESSION OF THE 
DEMISED PREMISES, FoR THAT ACT WAS EITHER A RE- 
ENTRY FOR BREACH OF THE CONDITION TO PAY RENT, 
OR AN EVICTION, AND THE RENT FOR TILE REST OF TILE 
(ERM WAS EITHER EXTINGUISHED BY THE RE-ENTRY OR 


“ESPENDED BY THE EV TCTION 


A. 


There is no merit in the claim made by the plaintiff be- 
low that she had the right to re-enter, because the ten- 
ant had abandoned the premises, or had never taken 
Possession of them. 

The making cand delivery of the lease gave con- 
structive possession to the tenant: actual possession 
need not have been shown, 


Is llasis Vs. Rurvhirich. | Sali. city 


But it was shown on the: teal by the testimony of | 


the plainti® below and of her danghter. that she deliv- 


ea mamma — i —— = —_— 


ered up the keys of the house to the tenant, who 
handed them to the man John, who was in possession 
when she re-entered. 

There was, therefore, a taking of possession, and 
there was no abandonment. . 

But even if the premises had been abandoned by the 
tenant, or she had never taken possession of them, the 
landlord could not have resumed possession and still 
claimed that the lease was operative. 

Day vs. Watson, & Mich., 535; 
Pice vs. Dudl 4, OO Ala.. OS. 
Shannon vs. Burr 1 Hilt... 89. 


“During the continuance of the term, the 
‘original lessee is so far divested of the posses- 
‘sion, that if he were to find the premises vacant 
‘he would have no more right to enter upon 
* them than a stranger.” 

1 Washburn R. P.. Ch. X. $6. 
Id... Ch. X, § 2. 


Plaintiff also claimed to be authorized to re-enter and 
still treat the lease as subsisting, because of an agree- 
ment implied from the writing of the letters of March 
27th. 1874, to Mrs. Perry and Mr. Wilson. 

So far as the letter to Mr. Wilson is concerned, it was 
not proved. The learned Judge who tried the case al- 
lowed a copy to be put in evidence, although the origi- 
nalhad not been called for before the trial, and execep- 
tion was taken to its admission. 

Of this letter, however, as well as of that to Mrs. 
Perry, it need only be said, that it could not constitute 


an agreement between the parties, because it Was never 


assented to. If it was@ proposition for anew contract 


1 


or arrangement, clearly a failure to reply to it was not 
an acceptanee, 
These letters, however, do not contain a suggestion for 


unagreement, but merely an assertion of the plaintiff's» 
rights and intentions. They state that Mrs, Perry has 
abandoned the premises, and assume the right to take " 
possession. Tf the right did) not exist, it was not con- 
ferred by a failure to reply to the letter. 
C. 

The re-entry of the landlord, then, unless it was for 
condition broken, was not justified by any right con- 
ferred on her by law or by agreement of the parties, and 


wis, therefore, am evietion, 

If it wasn re-enery for condition broken, it worked a 
forfeiture of the term and terminated all rights under 
the lease. 

Hall vs. Gould, VB N.Y... 127: 
llachell vs. Richards, id. 138: 
Siuyresaut vs. Daris, 9 Pai., 428: 


Sones vs. Carl xe lo M. AN We .. 718. 


lf it was an evietion, the result was the same. 
Colhurn vs. Morrill], 117 Mass., 262: 
(hristopher vs. Austin 11 N. ¥.,. 916: 
Tavlor's L. & T.. § 377. 


Il. 


KVEN TE POSSESSION WAS RESUMED BY CONSENT, STILL 
THAT RESUMPTION HAD THE INEVITABLE EFFECT OF 
SUSPENDING THE OBLIGATION TO PAY RENT, AS SUCH, AND 
THE SURETY, WHO BOUND THIMSELE FOR NOTHING ELSE, 
CEASED TO BE LIABLE. 


yy se 


—— 


: 
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A. 


If it conld be considered that there was a new 
agreement between the landlord and the tenant, under 
Which the landlord re-entered into Possession, it would 
bean agreement for asurrender of the lease, and the ob- 
ligation of Mrs. Perry to pay the difference between the 
rent obtained from the new tenant and that which she 
had agreed to pay under the lease would not be 
surrender to pay, not rev/, but an unliquidated sum, for 
the payment of which the surety never bound himself. 
The right to recover ven? would not survive such an 
augreemenht, 


Bain vs. Clark, 10 Yohms., 434. 

The possession of the premises by the landlord is in- 
consistent with the continuance of the lease and still 
more inconsistent is it that the landlord should relet 
to another tenant. ‘* He cannotat the same time have 
“two original tenants holding under distinet inde- 
‘pendent leases.” (Smilh vs. Niven, 2 Barb., 180.) 
Re-entry, or re-letting to another tenant by the con- 
sent or with the aequiescence of the tenant, consti- 
tutes asurrender by operation of law. 


Derison vs. Gent, 1H. & N., 744. 

In this case, which was asuit in ejectment, the plain. 
tiff claimed tithe undera lease from the Dean and Chap- 
terof Durham. It appeared that previous to the mak- 
ing of the lease, they had made another lease covering 
the same term to another person, but the new lease was 
made with the assent of the former lessee. 

It was held that the assent of the former tenant to the 
new leuse constituted a surrender by operation of law. 


Is 


Thomas vs. Cooke, 2B. & Ald. 119. 

The defendant holding undera lease from the plaintiff 
underlet the premises. On his failing to pay his: rent 
the plaintiff notitied the under-tenant to pay to him, 
Which the under-temant did, 

It was held that the jury were justified in finding that 
the plaintiff aceepted the new tenant with the defend- 
ant’s consent, and that there was a surrender by opera 


tion of daw 


Nickells vs. Atherstone, 10Q. Bi. DAA. 

The defendant held the premises as tenant of the 
plaintiffunder a lease forthree vears. THe left the prem- 
ises at the end of the first vear. paying rent up to the 
end of the quarter, during which he left. Afterwards 
he tasked the plaintiff to let the rooms for him and the s 
plamtiff said he would try to dose.” Afterwards the 
defendant wrote to the plaintiff in answer to an apple 
cation for payment of the rent. TP trust that) vou may 
beable to rent the rooms to another person and on bet- 


ter terms. - 

Plaintiff rented the rooms toanother person and after. 
wards brought this suit for rent erediting the defendant ah 
with the amount he had received from the new tenant. 

It was held that there was a surrender hy operation of 


a 


law. the Court ussuming that the new lense was made 


with the defendant's consent, 


Lord DENMAN, C. I.. said: 
"As faras the plaintiff, the landlord. is concerned, he 
has erented ani oestate dn the new tenant whieh he is 
estopped from disputing with lida, and which is ineou- a 
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See alse: 
Laon \s Avnnotshy, 117 Miss... tel . 
llanhaw vs. Sherman. WA fd , & get 
Tulbot vs. Whipple, 14 Allen, 177 : 
Slohie vs. Dills, 62 Ih., 432 : 
VMaekellay ys. Nile r, 47 How. Pr.. ®. 
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Was made under her right to 


lv 
B. 


Indeed, the capital facet that after April 29th, 1875, 
arid until the end of the term, the landlord was in pos- 
session, disposes of the claim for rent, and it is not of 
prime importance whether the re-entry of the landlord 
re-enter for condition 
broken, or was, as we claim, an evietion of the tenant, 
or, as she claims, either the exercise of a right which 
arose from the tenant's alleged abandonment of the 
Premises, or the result of un ugreement bet Weel her and 


the temant. 


"A rent service is something given by way of 
relribution to the lessor for the land demised to 
‘him by the tenant; and consequently, the les- 
‘sors title to the rent is tounded upon this ; 
‘that the land demised is enjeved by the tenant 
‘during the term included in the contraet ; for 
‘the tenant can make no return for a thing he 
‘has not; if, therefore, the tenant be deprived of 
‘the thing /ef/en, the obligation to pay the rent 
‘censes because such obligation has its force only 
‘from the eonsideration which was the enjoy- 
‘ment of the thing demised.” 

(rilbert on Rent, 145. 


~*~ \omanecannot have land in his) possession, and a 
‘rent issuing out of the same land at the same time.” 
Hod ghins Vs. Thoruborough, Pollexf., 142. 


And, therefore, if the landlord buys in the term of an 
under tenant, and enters into possession, the rent which 
would otherwise be due from the prineipal tenant is 
suspended during the term so purchased, 
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a contract for the letting of the milking of thirty cows 
for one vear. The plaintii? agreed with the principal 
that the latter should have thirt, COWS purl of the Vvear 
and twenty-eight the rest, 

It was held that this was a variation from the contraet 
Which discharged the surety, 

BAYLEY, oJ. 

* The new agreement was binding only on those 
persons Who were parties to it. Ele (the surety) 
lad aright to insist upon literal performance of 
the original eontraet. Tf a new bargain was made 
he hielo oa right to exereise his judgment whether 
he would become a party to it. There may per 
haps be very little difference between the two 
contraets, but the question does not turn on. the 
smount of the cdilference.  biuat the question Is 
whether the contract performed by the plammtif? 
is the original eontrnaet to which the defendant 
Wiis al purty. If it is, then hones Is beorned Iyy it. 
otherwise le Is net 

Bacon vs. Chesneds 1 Stark., 153 

In this case the defendant guaranteed payment of 
voods to be sold by the plaintiff to B. on elohteen 
months eredit. By arrangement between the plaimtil 
and B. the goods were sold) only on twelve months’ 
eredit. The plaintiff waited six months longer and then 
shed the surety. 

It was held that the contract was not the one on which 
the defendant had ngreed to be bound and that he 


was not inble 
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This was an aetion against a strety oma bond condi 
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tioned that at the expiration of the lease the tenant 
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voor eonmdition oa Hloek of sheep, 
Vitel was lensed 


vith the land. While the lease was in 
foree, the lessee and the landlord agreed that part of 
the premises should be surrendered and the rent. re 
dineed 


lt wos tele that this was a variation whieh dis harged 
from his obligation In regard to the sheep ; 
med that there was HO gtestion for the jury us to whether 
thie tenant tick manede ATEN substantial orn material varia- 


Hon in the relation between the parties as rewarded the 
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ona lease from vear to vear 
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The landlord gave notiee to quit, 
Port afterwards Withelrew if it Wiis hele thisat thie otal 
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But the supposed new agreement between the land 
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lord and the tenant, if it had ever been legally made, 
would not have substituted an exact equivalent for the 
Obligation arising under the lease 
So long as the premises remained unoecupied, it eould 

not be ascertained until the end ofeach month what the 
deficiencies for that particular month would be, or 
Whether there would be any, for it would have been the 
duty of the plaintiff to rent the premises at any time 
during the month when she could tind a tenant. The 
plaintiff, therefore, could mot have sned = Mrs. Perry 
until the end of the term, or at any rate, she could not 
have sued her forany month's rent until the end of that 
month. But under the lease the rent was pavable in 
advance. The etfeet of the agreement, therefore, would 
have been to give time to the principal, and therefore to 
release the surety 

(‘oombe VS. Wolf, iM. & Seott, 247. 

firme vs. Young, Holt, N. P. ©... 84 

Horne vs. Bodieell, 5 Grav, 407. 

(sreel “UNS. Dow, 2 Metealf, 176 

Rees vs. Berrington, 2 Ves. dr, dae. 

Samuell vs. flora, th. » Meriv.. 972. 

(hahiu ve. Niemeewwiez. 11 Wend... 317. 


THIRD POINT. 


We insist upon the other errors speci- 
fied in our assignment of errors, as en- 
titling us to a reversal; the questions 
of law thus raised, however, are, we 
believe, covered by the points already 
discussed in this brief. 


FOURTH POINT. 


Thejudg ment of the Circuit Court should 
be reversed, and the cause remanded 
with directions to enter a judgment in 
favor of the plaintiff in error. 


Ohetober Term. PSSo. 


EDWARD CC. PERKINS. 
(Of Counsel. 


Supreme Conrt of the Wnited States, 


OCTOBER TERA, IS89. 


No. 1184. 


WILLIAM MILNE, as Executor of the’ Last Will and 


lestament of Wititiam M. \Wutson, Deceased. 


Plaintiff in Error, 
NX. 


ANN. MARIA DEEN. 


In Error to tHe Crreviy Courr or THE UNITED STATES FOR 
THE SovTHern Distrrer or New York. 


BRIEF IN REPLY FOR PLAINTIFF IN ERROR. 


IN THE 


Supreme Court of the United States. 


Winnraw Minne. as Exeenutor of 
the last Will and Testament of 
Wirtivaw M. Winsen, deceased, 

Plaintiff in Error, 


a \ 


ANN Manta DrEN 


Brief in Reply. 


The retreat of counsel for the defendant In error from 
ad position confessediy untenable on legal argument and 
authority, Inte a region of imagination and rhetorie, 
wWottld seem: to leave Us in possession of the true field of 
contest, The new cround whieh he bas chosen seems 
tous to be bevond the ken of a tribunal whieh elreum. 
seribes itself hy principle anid precedent, but so far as 
Wwe ourselves are coneerned, there is nothing in the 
facts of the ease which need deter us, through any con 
sideration of prudenee, from meeting the learned counsel 
pon tds own chosen grotned. 
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IIt. 


It is jist here that the learned counsel introduces us 
to new facets and new law. Coneeding that as a general 
rele three temiant is Possessed] of an estate in the demised 
pretiises whieh entitles him to possession, he excepts 
the couse Where the tenant allows the premises to become 
4 oc harbor for thieves” and a tden of prostitutes.” 
and wilfully or negligently comunits or permits serious in- 
jury to the propertv. Is the landlord. he says, com- 
pelled tostand by and see these things going on‘ Is it 
possible that the reputation of his house. that his very 
property itself. is to be destroved= before his eves, and 
that he cannot lift his hand te prevent it‘ And to this 
supposed state of alfairs he applies a principle of law, 
hithertounnamed, because hitherto unknown, but whieh 
Wee THAN eall the law of PARAMOUNT NEcEsstivy. This 
new law. upon the tenant's committing the heinous 
offences described. allows the landlord to step im, as a 
sortoof guardian angel at law of the lessee, and prevent 
him from running up a heavy bill of damages (for which 
the landlord is seeuted by the surety) > and. asa sort of 
compensation to the landlord for this good aetion, anda 
punishment to the tenant, this /ec wow sectple thereupon 
substitutes an entirely new and inconsistent contract in 
polis “oof the lease on eontriet with only one side to it. 
umder whieh the landlord. without availing himself of 
the privilege, secured to him by the lease for the very 
purpose Of meeting sucha case, of terminating the ten- 
aney, may Keep the tenaney in foree, so far as his rights 
under itare coneerned, and at the same time abrogate all 
the tenant's rights mnder if. 


in his brief. The tenant. it is suggested, having aband- 
doned the premises, maliciously instigated ** the man 
John” to invade the premises > he brought with him a 
gang of * drunken harlots’’ and turned it into ** a har- 
bor for thieves” anda ct den of prostitutes” who not 
content with destroving its reputation, saeked) and pil- 
luged itof its contents, and did all but tear down the 


Wills themselves 


Until sueh a state of things is) proved to have existed 
by some more authoritative record than the brief of 
eounsel we need not tromuble ourselves much with the 


lowoof Parumonnt Necessity 


V 


We venture. however, to make one suggestion while 
Wwe dare on the stibjeet, This lermeddowed, in the lease itself, 
reserved the privilege of terminating the lease, by a re 
ePntrV, thot oni fot Hheoolh-puevVinient of rent. but also for 
the doing of just such aets as those of which we are 
aecnsed by hereounsel Why was this privilege reserved 
by the leause—why is it reserved in every lease—if the 
cotmmission of such aets gives the landlord, by virtue of 
the law. apart from convention, a superior privilege cov- 
ering all the advantawes, and none of the disadvantages, 
ofa forfeiture bv re-entry ¢ 


VI. 


Interwoven with the doctrine of Paramount Necessity 
we find «a snegestion of another principle, somewhat 
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then bronght suit at the end of the term, it would have 
been a good defence to SiN although the lease was 
valid, werefused to pay rent: vou should have ejected 
‘us from the premises, against our wishes, and as our 
“agent by operation of law. and rented them to some 
Sone else, and Vou eanhet recover what Vou might 
thus have earned by violating our rights.” 


Vit. 


The ease of Auer vs. Penn, cited by counsel for de- 
fendant imerror is not exaetly in point, for there the 
premises were voluntarily surrendered, whereas here 
possession Was retained until the tenant's agent was 
ejected ly the landlord. The ease seems to have pre. 
ceeded on the ground of a consent, or contract, that the 
premises might be relet and the tenant charged with the 
difference, The report does not state the terms of the 
guaranty on which the surety was held in this case ; if 
it Wasa mere guaranty to pay rent, weean only say that 
the ease Isat Varlanee with the cases cited In our brief 
and with the principles laid down in them, 

The remark eited by counsel from Wa//s vs) Alcheson 
iIsatbest a mere dietum, but we believe that all that was 
Intended by the Court was that on the surrender the 
landlord might have made an arrangement with the 
tenant, by whieh the latter would become liable for the 
difference in rent, 

Such an agreement was inferred from the negotiations 
between the parties in Blower vs. Merri/-, and neither 
in this ease nor in Walls es. Atceheson, were the rights of 
a osurety in question, 
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Supreme Court of the United States. 
OcTOBER TERM, 1889. 


No. 1,184. 


WruiiramM MILNE, as Executor of 
the Last Will and Testament of 
Wiirtram M. Witson, deceased, 


Plaintiff in Error, > 


vs. 


ANN Maria DEEN. 


Ix Error To THE Crrevir CourtT or THE UNITED 
STATES FOR THE SOUTHERN District or NEW YORK. 


Motion 
To advance cause, under Rule 26, Subd, 4. 


The plaintiff in error respectfully moves the Court to 
advance the above entitled case upon the ground that 
the same has already been adjudicated by this Court 
upon the merits and is now again brought up by writ 
of error. . 

The judgment from which the present writ of error is 
taken was rendered in an action originally brought 


Print \\ ' ary \} i. is r) , thee Teenter le ! oft the above 


mth in err \ Lon Maria Deen, the 


felerctant ppp erreol ta) eee yery treo Hien, an a 

he sum oof eight thousanad tive hundred and 

if | rie ' tie bpleeteent (> estat if + fbeotisse in the 
Ni bor ne Mary ©. C. Perry, pay 


| 3 ees alt.) 
entof whie ent was coaranteed by the said Wilham 


: re «7 ri 7 # , . 
is im j wine ¢* prer hee Ede noruble Nathaniel 
Stil becadi md aA wry, on The Sixteenth (Lay cv] May, 
* rel bifeed Im a Wet and jua@oment ror the 


aid Ann Marin Deen for the sumvof 812.026.8909 A\ writ 


ff error was taken to this Court from ‘sueh juduement, 


ind the said) Wilson baving died while the writ) was 


ending. the proceeding was revived in the name of the 
present plaintiff in error as his executor. The case was 
arocned in this Court by eonnsel for both parties on the 
fHiith I sixth days of April ISS87. and the deeision of 
iis surt. entered Anril 23th, ISS7 reversed = the 
ementof the Conrt below and remanded the cause, 
with lareetion to aw id on new trig, “riety hee W trial 
wes had before the Honorable William J. Wallaee. J. 
anda jury onthe ninth and thirteenth davs of.May, 
P8802, and resulted ina verdiet for the plaintiff, rendered 
rnder direction by the Court, for the sum of 816,633.30 


The contention between the parties, briefly stated, is. 


The lense in question was made for two years and ten 
niths and the vent was pavable monthly. The rent for 
‘he first vear was paid, but no rent was paid thereafter, 
Shorthy after the making of the lease the defendant in 


° . =“ ; : 
erTrol TOMI Pyeessess dort} of The } rethnises, Clalming that 


they bad enabaundoned OV The lessee, and afterwards 
reler them. The questions of law raised on the first 


pial and on the pPreviatis tearing In this Court, were, 


vhether the aet of the defendant In error Was a re-entry 


or an eviction, and whether it terminated the obligation 
to pay rent; whether, if on the evidence, such act could 
be treated as having been done by the consent of the 
tenant, that consent did not constitute a new contractual 
relation between the lessor and lessee to which the 
guaranty did not apply, and also whether a certain 
judgment in another action between the same parties, 
Which was pleaded and offered in evidence by the said 
Wilson as constituting res adjudicata to prove the inva- 
lidity of the lease (and which was exeluded by the Court 
on the first trial) did constitute a bar to the action. 

In the argument before this Court, all the questions 
raised on the reeord were fully argued. The Court, 
however, dlectded that the Judge below had erred in re- 
fusing to sustain the plea of ves judicata, and held it to 
Lye necessary To examine and decide the other questions 
argued. The opinion of this Court, will be found re- 
ported in 121 UL S., 525. 

On the last trial no evidence was offered by the pres- 
ent plaintiff in error of the judgment upon whieh he 
head formerly relied as constituting ses adjudicata, for 
the reason that since the determination of the case by 
this Court the said judgment had been vacated in a suit 
in the Supreme Court of the State of New York, be- 
tween these same parties. Tle relied, however, as a de- 
fence to the action, on the other points presented on the 
previous trial and on the appeal to this Court, as well as 
on certain further points not necessary to particularize 
here. 

The questions to be argued on the present writ of er- 
ror, therefore, are mainly questions which have already 
been argued before this Court. and whieh would have 
been determined at that time and would have termi- 
nated this entire litigation, had it not been that the case 
unfortunately went off on another point which has since 
hecome immaterial, : 
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Supreme Court of the alnited States. 


No. 1184. 


WILLIAM MILNE. as Executor or toe Last WILL AND 
TesTaMentT oF Writraw M. Witsox, Deceasep, PLAIN- 


riIFF IN ERRor, 
ANN MARIA DEEN. 


CIT COURT OF THE UNITED STATES 


IN ERROR TO THE CIR 
DISTRICT OF NEW YORK 


FOR THE SOUTHERN 


MOTION FOR REHEARING 


iff in error herein respectfully moves 


la} 
1c PiaAllell 
‘ 


“FZ 


Counsel fo 
the Court, upon the following petition, to order a rehearing 
of this cause before the full bench. 

Epwarp C. PERKINs, 


Of Counsel. 


PETITION FOR REHEARING. 


And now comes the plaintiff in error and respectfully 
to grant him a rehearing in 


titions this honorable Court 
this cause before the full bench upon the following grounds : 


2 


I, 


2 


The cause was argued before this Court by counsel for 


voth parties on the 6th and 7th days of January, 1890, and 
was then submitted to the Court, Mr. Justice Gray being 
absent by reason of illness, and only eight judges hearing 
the argument and participating in the decision. On the 
following Monday, to wit, the 15th day of January, the 
Chief Justice announced that the judgment below was 


affirmed by an equally-divided Court. 
If. 


This cause was tried in the court below before a judge of 
the circuit court, with a jury, and was determined by a di- 
rection to the jury to find a verdict for the defendant. Al- 
though it is true that the request for a direction of a verdict 
was made on a Friday and that the court took a recess till 
the following Monday before the direction was given, it 1s 
evident that'the questions of law involved could not have 
been considered by the learned judge presiding at the trial 
with the same care and attention as if they had been fully 
argued and submitted to him under such cireumstances as 
would have left him-at liberty to take his own time for de- 


liberation before rendering his decision. 
ITT. 


At the time of the trial below this cause had already been 
before this Court upon a writ of error, and it was the obvi- 
ous, If not the declared, intention of either party, in case of 
an adverse decision, to bring up the questions of law invol- 
ved for final determination here. It may therefore be 


fairly inferred that the weight of responsibility upon the 


3 


learned judge was not as great, nor the importance of a 
careful study of the cases in point and a deliberate con- 
deration of the questions involved, as apparent, as in an 
ordinary case. Yet, if the petitioner is denied a rehearing 
before the full bench, his appeal to the Supreme Court of the 
United States because of the accident of the illness of one 
of the members of this Court, will have been virtually deter 
mined, by a single judge sitting at nist prius. 

That the questions involved were difficult and deserved 
study and deliberation is evident from the equal division 
of opinion upon them in this Court. 

IV. 

It is the misfortune of the petitioner that although most 
of the questions argued upon the last hearing were pre- 
sented to this Court upon a previous appeal (as will appear 
from the report of the case in 121 U.S., p. 525, and from 
the briefs then submitted by counsel), the case went off on 
another point, and it was therefore unnecessary to examine 
these questions, which otherwise might then have been 
finally determined by a majority of the Court. The amount 
involyed in the case is nearly eighteen thousand dollars, 
and forms a considerable part of the estate which your pe- 
titioner represents. The litigation has been long and 
expensive; the course of your petitioner in defending the 
claim against him has certainly been justified by the 
result,and it is submitted that the hardship to the pe- 
titioner-and those whom he represents, in bringing this 
case twice before this Court, upon questions obviously serious 
and difficult, with only the result that has been reached, is a 
circumstance which commends this application to the in- 
dulgent consideration of the Court. 
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Epwarp C. PERKINS, 
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Of Counsel for Plaintiff Lit Error. 


bs 


Kpwarp C. PERKINS, 


ee es: | —s 


TRANSCRIPT OF RECORD, 


SUPREME COURT OF THR UNUTED STATES. 


Oo PaOprsdc’e Ee s. i= ==, 


- 


Pitti ACCUST 16. ISS6. 


ee 


OCTOBER TERM, I=: 


No. 317. 


JOHN Mo MOFFITT, PLAINTIFF IN ERROR, 


vs 


. 


CHESTER AJ ARTHUR, LATE COLLECTOR OF THE 
OF NEW YORK 


SUPREME COURT OF THE UNITED STATES. 


PORT 


IN ERROR TO THE CIRECULT COURT OF THE UNITED STATES FOR 


THE SOUTHERN DISTAGCT OF NEW YORK 


INDEN 


‘‘'riginal. Print 


Writ of erro | 


Clerk ’s certifiente and return y 
SU tens i 
(eortiorart t, 
Bill of parte lars ~ 
Complaint iL 
Vnswer 14 
Trial and verdict : i” 
Judge rit st 
Bill of exceptions ee 

Piaintitf proofs : 933 


Testimony of dobn VI Miiofhitt ya 
Richard M. Upjeohr 32 


J. James R. Croes - hh 

tuling on metion for verdict for defendant | 1! 
Defendant's proofs . {”) 
Testimony of John MeAllister 1! 
Seymour E. Smith 44 

Deas ud S. Taber 1) 

J hn N 1), “rT 17 

Charge te jury aS 4s 
} sntiff’s requests as Ter harge 57 
Ss exceptions te hares il 


Corel r fest ide }? ~iT in }pen of hond 71 
Receipt t. ’ deprorsit rel, 
d‘itat ‘etl inal proefiof servicer of same r) 


ere 


— 


DeETWEILER. 


PRINTERS 


Jt It) X 


WaAStIINGTON, OctrorerR v. [SSS 


JOHN M. MOFFITT VS. CHESTER A. ARTHUR, LATE COLL’R, &¢. 


Unitep STATES OF AMERICA, 88: 
[Seal U.S. Circuit Court, South. Dist. New York.] 


The President of the United States to the judges of the circuit court 
of the United States for the southern district of New York, Greet- 
ing: 

Because in the record and proceedings and also in the rendition 
of the judgment of a plea which is in the said cireuit court before 
you, between John M. Moffitt, plaintiff, and Chester A. Arthur, de- 
fendant, a manifest error hath happened to the great damage of the 
said plaintiff, as by his complaint appears, we, being willing that 
the error, if any hath been, should be duly corrected and full and 
speedy justice done té the party aforesaid in this behalf, do command 
you, if judgment be therein given, that, under your seal, distinetly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you may have the same at 
Washington on the second Monday of October, eighteen hundred 
and eighty-six, in the said Supreme Court to be then and there held, 
that, the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done thereon to correct that 
error What of right and according to the laws and customs of the 
United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the thirteenth day of July, in the year of our 
Lord one thousand eight hundred and eighty-six. 


TIMOTHY GRIFFITH, Clerk. 


The foregoing writ is hereby allowed. 


ADDISON BROWN. 


2. [ Endorsed :] 4727. U.S. Supreme Court. John M. Mof- 

fitt, plaintiff in error, against Chester A. Arthur, defendant 
in error. Writ of error. Due service of a copy of the within is 
hereby acknowledged this 14th day of July, 1886. Stephen A. 
Walker, Jr., U.S. att’y, for def't In error. 


[Stamped :] U.S. cireuit court, July 14, 1886. Timothy Griffith, 
clerk. 


Unirep STaTes OF AMERICA, | 
South. District of New York, 5 


* SS 2 


I, Timothy Griffith, clerk of the cireuit court of the United 
States of America for the southern district of New York, in the 

5) second circuit, by virtue of the foregoing writ of error and in 
obedience thereto, do hereby certify that the following pages, 
numbered from four to seventy-five, inclusive, contain a true and 
complete transcript of the records and proceedings bad in said court 
in the case of John M. Moffit, plaintiff in error, against Chester A. 
1—317 
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Arthur, defendant in error, as the same remain of record and on file 
in said office. 

In testimony whereof I have caused the seal of said court to be 
hereunto affixed, at the city of New York, in the southern district 
of New York, in the second circuit, this fourteenth day of August, 
in the year of our Lord one thousand eight hundred and eighty-six, 
and of the Independence of the United States the one hundred and 
eleventh. 

[Seal of U.S. Cireuit Court, South. Dist. New York. ] 


TIMOTILY GRIFFITH, Clerk. 


4 Summons for Relief. 
Supreme Court, City and County of New York. 


Joun M. Morritr, Plaintiff, 
age 
Coester A. Arruur, Defendant. 


To the defendant: 

You are hereby summoned and required to answer the complaint 
in this action which will be filed in the oflice of the clerk of the 
city and county of New York, at the’ county court-house in said 
city, and to serve a COPY of your answer to the said complaint on 
the subscribers, at their office, number fifty-one William street, in 
said city, within twenty days after the service of this summons 

on you, exclusive of the day of such service, and if you fail to 
a answer the said complaint within the time aforesaid the 

plaintiffin this action will apply to the court for the relief 
demanded in the complaint. 

Dated New York, Feb'y 23d, 1876. 

HARTLEY & COLEMAN, 
Plaintifi'’s Attorneys. 


Endorsed: Supreme Court. John M. Moflit against Chester A. 
Arthur. Summons. Hartley & Coleman, plaintiff’s attorneys, 51 
William street, N. Y. citv. Reed Feb. 25, ‘76. 


() The President of the United States of America to the judges 
of the supreme court of the State of New York, Greeting : 

We, for certain reasons, being desirous that our cireuit court of 
the United States for the southern district of New York, in the 
second circuit, shall be certified of acertain cause commenced before 
you against Chester A. Arthur, defendant, by John M. Moffit & a7, 
plaintiffs, do therefore command you that the record and proceedings 
in the said cause you distinetly and openly send to the said cireuit 
court at the city of New York on the I1th day of September, 1876, 
as fully and amply as the same are remaining before you, by what- 
ever names the said parties may be called therein, together with 
this writ, that our said court may cause to be further done there- 
upon what of right ought to be done. 


CHESTER A. ARTHUR, LATE COLLECTOR, &C. 3 


Witness Morrison R. Waite, Esquire, Chief Justice of the Supreme 
Court of the United States, the 3d day of August, in the year one 
thousand eight hundred and seventy-six. 


i. s.} ~ JOWUN I. DAVENPORT, Clerk. 


GEORGE BLISs, 
United States A ee Attorney for Defendant. 


7 _ [Endorsed:] U.S. cireyit court. Chester A. Arthur ads. 
John M. Moffit te Copy certiorari. George Bliss, attorney 
for defendant. 


‘Take notice that the within is a eopy of a certiorari this day issued 
out of the circuit court of the United States for the southern district 
of New York. 

Yours, GEORGE BLISs, 
, Attorney for Defendant. 

New York, Aug. ol, S76. 

To 

Due service of a copy of the within and of the above notice is 
hereby admitted. 

New York, Aug. 51, 1576. 


, plaintiff’s attorney. 


HARTLEY & COLEMAN, 
Plaintiff's Attorneys. 


S Bill of Particulars. 
Supreme Court, City and County of New York. 


Joux M. Morrirr agt Cuesrer A. ARTHUR. 


Name of imperter: John M. Moffitt. 
Description of goods: Granite, monumental, & building stone. 
Name of vessel: Ben Bolt, Ben Bolt, Ben Bolt. 
Whence imported : Si. George, N. B. 
Date of invoice: June 24, Isto ve s § IS75, Nov. 2 2 , 1875. 
Date of entry: July 9, 1875, Oet. 22, 1575, Dee. 25, 1875 , 
Date of payment of duty In excess ; s: July 9 & Oct. 5, 1875, Oct. 
2a, IST», Dee. Za , 1848. 
Amount exac tod in exeess: 8582.30, $1,185.00, $895.40— 2,662.70. 
Protest filed : Aug. 14, IS75, Dee. », 1875, Jan. 15, 1876. 
Date of appeal to Secretary “of a Bat Aug. 14, 1875, Dee. 
15, 1875, Jan. 13, 1876. 
Date of decision by Secretary of the ‘Treasury ° Dee. 13, 1875, 
Feb’y 21, 1S76, Feb’v 21, 1876. 
HARTLEY & COLEMAN, 
Attorneys for Plaintiff. 
GEORGE BLISS, 
Attorney for Defendant. 


9 Endorsed: Supreme Court. John M. Moffitt ag’t Chester 
A. Arthur. Bill of particulars. New York, Feb’y 24, 1876. 
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To Hon. Creorge Bliss, defendant's attorney, 

Sir: Please to take notice that this action Is brought to recover 
duties illegally exacted by the defendant as collector of customs at 
the port of New York, and the within is the piaintifi 's bill of par- 
ticulars 

HARTLEY & COLEMAN, 


Plaintit¥'s Attorneys, ay Niudliam Street. 
Due notice hereof admitted. Service of copy complaint waived 


Defend ts Att'y. 
0 ( omplaint, 


Tite Unirep STates of AMERICA 


Circuit Court of the United States for the Southern District of New 


York. 
JoHN M. Morrirr, Plaintiff, 


Us 


Crester A. Artuur. Defendant. 


Plaintit? complains— 

Ist. That defendant was during the time hereinafter named col- 
lector of customs of the United States at the port of New York. 

2d. That plaintiff during said times duly imported and entered 
at the port of New York the goods described in the bill of particu- 
lars annexed 

od. That defendant, as such eolleector, exacted from plaintiff as 
ana for duties thereon, viz.. at the rate of twenty per cent. ad 

valorem 
11 Ith. That by the laws of the United States the true duty 
upon said goods was atthe rateofone dollar and fifty cents per 
ton, and plaintiff in order toobtain said goods were compelled to pay 
the sum of twenty-six hundred & sixty-two "> dollars in gold coin of 
the [United States In excess of the amount! required by law. 

Sth That plartitl filed with satd defendant due and timely pro- 
tests in writing Upon each entry of said goods against his decision 
exacting such duty, setting forth distinetly and = specifically the 
grounds of ob clion thereto, and also as above stated. 

6th. That plamtiff made due and timely appeals in each case to 
the Secretary of the Treasury, who atlirmed the decision of the de- 

feneant | 
12 7th. That the bill of particulars hereto annexed states for 
each lMportation separately the date of entry at the custom- 
house, of the payment of duty in excess, of the filing of the said pro- 
tests, of the appeal to the Seeretary of the Treasury and of his de- 
cision thereon, together with the other particulars required by law, 
and Is made il part hereof. 


CHESTER A. ARTHUR, LATE COLLECTOR, &¢. D 


Sth. That said sum in U.S. gold coin so exacted has never been 
repaid to plaintiff, and is still due and owing to them. 

Wherefore plaintiff demand- judgment against defendant for 
twenty-six hundred and sixty-two ,5°) dollars, in United States gold 
coin, with interest on the several sums named tn the bill of particu- 
lars from the several dates of payment, as appear thereby. 

HARTLEY & COLEMAN, 
Attorneys for Plaintiff. 


13 STATE OF New YORK, } 
(iti and County of N, ii bork. 


s Ss Ms 


, of the plaintiffs, being duly sworn, says he has 
read the foregoing complaint and knows the contents thereof: that 
the same is true of his own knowledge, except as to those matters 
stated on information and belief, and as to those matters he believes 
it to be true. 


Endorsed: U.S. cireuit court. Joh» W. Moffet ag’t Chester A. 
Arthur. Complaint. Hartley & Coleman, pl'tf’s att’ys, 51 William 
st., New York city. 


ld United States Cireuit Court. Southern District of New York. 
Joux M. Morrir vs. Cuestern A. Artur, Colleetor, €e. 


The defendant herein, answering the complaint of the plaintiff 
herein, says: 

I. That he admits he was, at the time in said complaint men- 
tioned, collector of the port of New York, and in such official capae- 
itv received payment from the plaintiff for and on account of duties 
due to the United States under the laws thereof upon certain im- 
portations of merchandise imported by said plaintiff into the port of 
New York from foreign countries. 

[1. And defendant alleges that any and all moneys received 
15 by him from plaintiff at the times in said complaint men- 
tioned were paid by said plaintil as a debt due by him to 
the United States and not otherwise, and were received by defendant 
by virtue of his office as said collector and under the direction of 
the Secretary of the Treasury and for and on account of the United 
States, and were forthwith thereafter and before the commencement 
of this action or the service of any protest paid into the Treasury of 
the United States, and thatthe amounts of said moneys so received 
from plamtifl were the amounts due from him to the United States 
according to the rate of duty Imposed by law upon the several arti- 
cles of merchandise by him imported and assessed with duty, 
16 and no other sums than duties regularly assessed and ascer- 
tained and liquidated according to law upon the plaintiff’s 
import entry thereof were collected or received by defendant from 
the plaintiff. 
[If. And defendant, further answering, denies that he has at 


Ser eae te orang 
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this time sufficient information to form a belief as to the precise de- 
scription of the merchandise contained in the several packages re- 
ferred to in the said complaint by the marks and numbers and de- 
scription there given, except in so far as to state—and defendant 
herein answering doth aver and state—that said merchandise were 
dutiable, according to the laws of the United States, at the rates at 
which the same were assessed. 
[V. And defendant, further answering, admits that plaintiff 
17 filed with defendant certain protests, but he denies that he 
has certain information to form a belief as to whether, upon 
the importations in question, protests and appeals were made by 
the plaintiff conformable to the laws of the United States, and de- 
fendant leaves plaintiff to make such proof thereof as he may be 
advised. 

VY. And as to any other allegations in said complaint contained, 
not hereinbefore fully answered or admitted, defendant denies the 
same and each thereof and leaves the plaintiff to make such proof 
thereof as he may be advised. 

Wherefore defendant demands judgment that the complaint be 
dismissed with costs. 

GEORGE BLISS, 
U.S. Attorney, for Defendant. 


1s Endorsed: U.S. circuit court, southern district of New York. 

John M. Moflit v. Chester A. Arthur, collector, &c. Answer 
George Bliss, U.S. att'y, for def’t. Due service of a copy of the 
within answer is hereby admitted. New York, Dee. 12th, 1876. 
Hartley & Coleman. 


19 At a stated term of the circuit court of the United States 

of America for the southern distriet of New York, in the see- 
ond cireuit, held at the United States court-rooms, in the city of 
New York, on Tuesday, the eleventh day of December, in the year 
of our Lord one thousand eight hundred and eighty-three. 


Present: The Honorable Alfred C. Coxe, cireuit judge. 


Joun M. Morvrirt ) 
Us, 


CiesTerR A. ARTHUR. | 


Now comes the plaintiff, by Hartley & Coleman, Esqrs., their at- 
torneys, and move- the trial of this cause: likewise comes the de- 
fendant, by Samuel Bb. Clarke, Esq., asst U.S. att’y, his attorney. 
Thereupon a jury isempaneled and the cause proceeds to trial. After 
hearing the evidence of the parties, the argument of counsel, and 
the instructions of the court, on Thursday, December 15, 1586, the 
jury retire, and on their return render a verdict whereby they find 
for the detendent. 

It is ordered that the plaintiff have a stay of proceedings on said 
verdict for thirty days. 

A copy. 


[u. s.] TIMOTHY GRIFFITH, Clerk. 
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20) Judgment. 

United States Circuit Court, Southern Distriet of New York. 
Joun M. Morrirr \ 

! | 


vs, 
CHESTER A. ARTHUR. j 


727. 


‘ The issues in this action having been brought on for trial before 
Mr. Judge Coxe and a jury, at a circuit court of the October term, 
1883, and the issues having been tried, and a verdict for the defend- 
ant having been duly rendered on the thirteenth day of December, 
1883, and his costs having been adjusted at $62.35, now, on motion 
of Stephen A. Walker, United States attorney, for defendant, it is ad- 
judged that the defendant have judgment against the plaintiffs upon 
the issues in this action, and that he recover the sum of $62.35, his 
taxed costs, and have execution therefor. 

Judgment signed this 7th day of July, 1886. 
JOHN A. SHIELDS, 
Deputy Clerk. 


21 [ Endorsed:] 4727. United States cireuit court. John M. 

Moffitt vs. Chester A. Arthur. Judgment-roll. Stephen A. 
Walker, United States attorney, for defendant. Costs, $62.32. U.S. 
circuit court. Filed July 7th, 1886, 12.50 p.m. Timothy Griffith, 
cl’k. 


22 ; Bill of Exceptions. 
U.S. Cireuit Court, Southern District of New York. 


Joun M. Morrirr ) 
rs. > No. 4727. 
Cnester A. Artur. J 


Be it remembered that at the term of this court of October, 1883, to 
wit, on the llth, 12th, and 15th davs of December, 1585, this action 
was tried before the Honorable Alfred C. Coxe, U. 8. district judge 
for the northern district of New York, duly assigned to hold the Oc- 
tober term of this court aforesaid, and a jury duly empanelled and 
sworn in this action. 

At the trial the plaintiff was represented by his counsel, Edward 
Hartley and Walter H. Coleman, and the defendant by his counsel, 
Elihu Root, U.S. attorney for the southern district of New York, 
and his assistant, Samuel B. Clark. 

And in the course of the trial the said counsel for the plaintiff did 
take and allege sundry exceptions to the rulings and charges of the 
court, and to the refusal of the court to give instructions to the jury 
as then and there prayed for by them, and to the refusal of the 

court to submit the evidence in said cause to the jury, as are 
23 more particularly hereinafter set forth. 
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Upon the trial the following, among other things, occurred : 

‘To sustain the issues on the part of the plaintiff the latter adduced 
evidence showing three separate importations, one in each of the 
months of July, October, and December, 1875, by the schooner Ben. 
Bolt from St. John, New Brunswick, into the port of New York. 
The invoices of the July importation deseribed the articles imported 
as 66 cases polished red granite, containing forty-five cubic tons in 
weight. The appraiser at the port of New York, afier examining 
these articles, reported them to be 44 cases monuments and 22 cases 
polished panels, and classified them for duty at 20% as non-enu- 
merated manufactured articles. 

The invoice of the October importation described the articles im- 
ported as 99 cases polished red granite, containing eighty cubic tons 
In weight, and 45 cubie tons rough red granite. ‘The specifications 
annexed to this invoice detailed the said 99 cases as follows: 

?0 cases columns (40), pedestal job. 


13 cases sundries, Dime — Bank. 
2? cases tomb, Struthers & Sons. 


44 cases sundrics, flower fountains. 
4 cases columns (S), Coleman & Volk. 
11 cases sundries, lamp pedestal. 
24 ” cases columns, J. M. Moffitt. 
» cases obelisk, San Francisco. 

The appraiser of the port of New York, after examination, reported 
the articles on this invoice to be monuments and rough granite, and 
classified the 99 cases for duty at 20% as non-enumerated manufact- 
ured articles, and the 48 cubie tons rough red granite he classified 
for duty at $1.50 a ton as granite, rough and unmanufactured. 

The invoice of the December importation described the articles 
imported as 96 cases polished red granite, containing eighty-one and 
jth cubic tons in weight. The specification annexed to the invoice 
gave the details of the said 96 cases as follows: 

02 cases sundries, Washington job. 

1 case pedestal, Coleman & Volk. 

| case, one coluinn, Dime Savings’ Bank. 

2 cases tomb, Struthers & Sons. 

3 cases, 0 columns, Philadelphia job. 

» cases monuments, 5 cases Monuments, 5 cases Monument, 
» cases Monument, 3 cases Monuments, > cases Monument, 5 cases 
monument, 5 cases monument, 3d cases monument, 2 cases monu- 
ment, Oo cases monument, 3 cases monument. 

The appraiser of the port of New York, after examination, re- 

turned the articles on this invoice as monuments and as pol- 
25 ished granite, and classified them at 20% as non-enumerated 
manufactured articles. 

The plaintiffs entry of the articles imported in the July importa- 
tion deseribed them as 66 cases building stone. His entry of the 
October importation described the articles imported by that importa- 
tion as 9% cases polished granite and 14 pieces rough granite. His 
entry of the articles imported in the December importation de- 
scribed them as 59 cases polished red granite and as 32 cases monu- 
ments. 


eons 
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The defendant as collector levied and collected the following rates, 
viz: On the fourteen pieces of “rough red granite” a duty of $1.50 
per ton under the provisions of § 2503 and Schedule M of § 2504 of 
the Revised Statutes of 1874, then in foree, viz., § 2503:* There shall 
be levied, collected, and paid upon all articles mentioned in the next 
section imported from foreign countries the rates of duty which are 
by the schedules, respectively, prescribed. § 2504, Schedule M: 
“Stones, freestone, granite, sandstone, and all building or monu- 
mental stone, except marble, one dollar and fifty cents per ton,” and 
on all the remainder of the importations be levied and collected a 
duty 20% ad valorem under § 2516 of said statutes, which is as fol- 
lows: “ There shall be levied, collected, and paid on the importation 
of all raw or unmanufactured articles not herein enumerated or 

provided for a duty of ten per centum ad valorem, and on all 
26 articles, manufactured in whole or in part, not herein enum- 

erated or provided for a duty of twenty per centum ad va- 
lorem.” 

Testimony was given tending to show that the requirements of 
section 2931 Revised Statutes were complied with in this case. 

The protests stated the following grounds of objection, viz: 

“Sin: We protest against your decision as to the rate and amount 
of duties to be paid on the granite building stone and on the granite 
monumental stone (entered by us, &c.), because each of the above 
articles is dutiable at $1.50 per ton under Schedule M, title 35, U.S. 
Revised Statutes, by specific enumeration. See also section 2499 of 
said title relative to similitude. We pay the excess exacted under 
compulsion solely to get the goods. 

“ "To the collector of customs, New York.” 


It was agreed by counsel for the respective parties in open court 
at the trial that whatever verdict might be renderd by the jury 
should be subject to computation under the direction of the court. 


As to the merchandise in question the following proof was re- 
ceived : 
27 Jounx M. Morrirt, being examined by plaintiff’s counsel, 

said that he was the plaintiff, and by occupation a monu- 

mental sculptor; that he had been in the granite business for up- 
wards of ten years, and in 1875 was engaged in the importation of 
granite into the United States. 

I made the importations in question. The July invoice included 
a number of cases containing part cut and polished work—part cut 
and part hammered granite for the interior of the public buildings 
in Philadel phia—pedestals for the columns to rest upon of the build- 
ing. I believe there were some polished ashlar panels, but really 
at the present moment I am not positive. Ashlar is the surface cut 
or polished for insertion into the walls of the exterior or interior of 
a building, and that has to be cut and trimmed on the ground. As 
a rule, it is building work—building stone. 

The invoice of the October entry was for the Dime Savings Bank 
of the City of New York—the polished columns standing in front of 
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that building—and also thirteen cases containing polished ashlar for 
the purpose of being cut into spandrels, on arrival, to be put into the 
exterior of a, building. 
These goods arrived here in an unfinished condition. A spandrel 
is the space between a square doorway and the arch set be- 
neath. 
28 There are two cases containing a tomb consigned to me. 

It was in two parts. One had to be completed here and let- 
tered and certain portions had to be recut. No base was attached 
to it. ‘The base had to be supplied when it reached here. 

The next is 44 eases called sundries. That was the enclosure of 
a gray granite flower parterre similar to a fountain, for the Capitol 
grounds at Washington. It was a complete work, in as far as it was 
moulded and polished, but it had to be, to a certain extent, toa 
great extent, recut on its arrival at the Capitol, at Washington. 
There were four columns for a building consigned to a firm in New 
York, but the columns were without bases or capitals; simply the 
column alone; just the shaft incomplete. 

The next is eleven cases called “sundries "—that is to say, they 
were pedestals for the standard lamps in the Capitol grounds at 
Washington. ‘They were in sections and had _ to be fitted to other 
stone, other material. These goods were only partially polished. 
The next is an obelisk and the lower base and the middle base with 
the die, so far as T can understand, but not complete. 

The November importation contained 22 cases for the Washington 
job—that ts, for the Capitol grounds. That contains stuff for mate- 

rial—part polished granite—for the completion of another 
29 large parterre or enclosure, a granite curb; also a_ pedestal 

and acolumn. The second is two cases containing a tomb 
for Struthers & Son, of Philadelphia. It was in two pieces. The 
design consisted of three pieces. For the third part of the design a 
native granite was used. Three columns for the Philadelphia pub- 
lic buildings. The next is three cases containing a monument, and 
there is quite a ist here of small monuments apparently or. unre- 
lated parts of monuments. ‘They were in all cases incomplete—that 
is to say, they were Invariably deficient in the lower part and they 
had to be completed, and in some instances the lower base had to be 
recut. They were not complete when they arrived here. 

Granite will vary anywhere from 176 pounds per cubie foot; 174 
to 176 it varies. Granites vary in weight. Some are less than 
that. I have been in the granite business, more or less, for the last 
ten vears, off and on; probably more. 

The material out of which these goods are made is granite. The 
specific uses to which these goods were to be applied was for build- 
Ings and outside structures and interior construction. 

The purpose of those that were marked monuments was to be 
erected in cemeteries for monumental purposes. The labor that 
Was put upon this granite was for the purpose of fitting it for build- 

Ing and monumental purposes. 
30 These goods were “granite,” as that term is known and 
generally used. 
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On eross-examination he testified : 


On the invoice, dated October 5rd, 1875, is the entry, “ 14 pieces 
of rough granite.’ They were unequal-shaped blocks, rough 
blocks—that is to say, they were quarried to dimensions, but they 
were of various sizes. They were cut so as to be put right into a 
building. If they were intended for rough ashlar they were cut in 
that shape. They were cut in such a way that they were nearly 
ready to be inserted in a building, not quite; they were trimmed, I 
think some of them, not altogether. Take one of the panels spoken 
of that differs from the rough granite simply in one face being pol- 
ished and the rest all rougii—beds, joints, and backs left with the 
quarry face as quarried, but the face polished. Before the panel is 
put up in its place the beds and joints have to be worked and prob- 
ably the backs. The joint is the vertical or upright part. Those 
joints have to be worked before they can be put into place, and fre- 
quently the back of the ashlar has to be backed or eut se as to 
make it fit in position. The stone has to be fitted to the emergency 
of the building. ‘The panel is complete except its actual fitting into 

the wall. Something was done after it was brought here. 
o1 The columns represented here, before they were set in place, 

would probably in many cases have to be bottomed and top- 
jointed ; sometimes they have to be recut, sometimes not. Some- 
times they would come so perfect that there would be no necessity 
to do it. They are all ready except fitting for whatever is above it 
and whatever is below it, unless there is what we call engraving on 
it. That is done here always. 

These things I ordered as columns because they were for a build- 
Ing; they came as columns. 

The relative value of a column compared with so much rough 
granite of the same weight depends entirely on the length of the 
column. <A column that is, say, only three or four or tive feet long 
would be so much a column; ten or twelve feet long would cost a 
great deal more in proportion. Assuming that the granite in each 
case is the same length, in the one case it is rough and in the other 
case it is finished into a column, the difference in value is a varia- 
ble quantity. It would be four, five, or six times as much. We 
buy by the lineal measurement and the diameter. We generally 
buy it by the cubic foot; it is substantially by weight. That is the 
way we get at the weight. 

We buy and sell columns by weight. We give orders for columns 
and execute them by their length and their diameter. That deter- 
mines the price. We fix the price on them in that way, so much a 
line foot, with great regard to the diameter. Columns are usually 

ordered for particular purposes, and then the price depends 
ou on me order. Granite 1s so ordered usually. The value is got 

at by the cubic measurement. The articles that are called 
“sundries” here did not have a name by themselves because they 
came in a somewhat rough state; they had to be cut when they 
came here; only the surface was polished. These articles were not 
all polished. A large portion of it was polished, but not all; some 
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of them were left what we call hammer cut—about seventy-five per 
cent.—that is, on this invoice. In ordering I generally send on a 
copy of the plans, and ] may say that is a column or that is so and 
so, but I send a copy of the plans to be worked from without stating 
any particular name for them. “There is the plan; carry out this 
contract.” 

Pedestals, tombs, monuments, shafts, and panels are made of 
marble as well as of granite, and are used for the same purposes. 


Ricuarp M. Upson, a witness introduced for the plaintiff, upon 
his examination by plaintiff's counsel testified that he was an arehi- 
tect of thirty years’ practical experience in the erection of buildings 
in New York, Washington, Albany, Hartford, Boston, and a great 
many other places in the United States. 

When a stone building is to be erected the plans and specifications 

are first made and approved. Advertisements are then issued 
Oo for proposals to furnish the stone of which it is to be built, 

such as granite, brown stone, marble, &e: The proposals are 
received from contractors or quarrymen—all called contractors 
who are people engaged in furnishing granite, &c. Contracts are 
then entered into with them. The plans and specifications are then 
used by the contractors in the construction of the proposed work. 
The plans designate certain shapes, and the material is cut to con- 
form thereto. The particular style of finish is designated in the 
specification, and must be deseribed therein whether rough, worked, 
or polished. If a quarry face is wanted, or a crandelled face, &c., 
each must be separately specified. If the material is desired to be 
in the rough vou must say so. All must be specified in detail. 
When speaking of all these together, 7. e., generally, you speak of 
them so as to deseribe the material. | heard Mr. Moffitt’s deserip- 
tion of these different cargoes Imported by him. 

Granite was the proper term to describe them in general. J never 

heard granite spoken of otherwise than as granite. No matter 
ot What its stage of finish Is, it does not change its name from 

the time it is in the quarry until it goes into the building. 
That is the only way Lever knew it to be deseribed. I know this 
to be the general custom throughout this country and in Europe. 
It is always called granite if the material is granite without regard 
either to the style of finish or the shape of the pieces or anything of 
the kind. I never heard any other idea broached. 

Q. When the term “building stone” is used throughout the 
United States in the stone trade and in your profession amongst 
architects and all those people, what does it mean ? 

A. It means any stone available for building. 

Q. Whether it is just ready to put into the building or at any 
prior time? 

A. Yes; it means any stone available for building, whether cut 
or uncut. Some buildings are largely monumental in their charac- 
ter, such, for instance, as the New York custom-house or the post- 
office building, &e., and the stones that are used are monumental 


CHESTER A. ARTHUR, LATE COLLECTOR, &C. 13 


stones, depending on their size. If you are building a monumental 
building monumental stone 1s necessary to sustain it. 

30 The articles imported in this ease, described by Mr. Moffitt 
as shafts, dies, parts of monuments, &c., fall under the com- 

mon and accepted definition of monumental stone if they were in- 

tended for monumental use. They might also be called dimension 

stone or monumental stone, and they would also be included under 

the term granite. 


Upon cross-examination by defendant’s counsel Mr. Upsonn fur- 
ther testified: 


A granite column is necessarily a building stone. The building 
could not stand up without it. A column is composed of a capital, 
a base, and a shaft. I don’t know that I ever heard a column ealled 
a building stone any more than any other particular detail of a 
building. In speaking of the detail of a building I mean any part 
of a building—a eap or column, which is generally described by the 
architect in his specification. It is rather material if it is the archi- 
tect who uses the term. In speaking of columns you don't speak of 
them as building stones—vou call thom columns. I should describe 
it by its architectural cognomen. IL should buy them as shafts, 
probably, but no form of architecture can be considered aside from 
the material. I should designate the kind of material of which a 

shaft consisted, whether granite, marble, Ke. 
ob) The meaning of building stone in trade and commerce 

is any stone that is available for building. I don’t know that 
the ordinary meaning is any different. Granite as 1t comes out of 
the quarry is generally in rough blocks squared up. In rough, ir- 
regular shapes it may sometimes be bought and sold, but generally 
it is not so. Red granite imported into this country Is mostly 
polished, usually cut and not rough. The columns of a building 
and the shafts, if finished, are bought and sold under their specitie 
names, and it usually depends on the particular circumstances of a 
particular case. 


J. James R. Crores, a witness for the plaintiff, being examined by 
plaintiff's counsel, said that he was a civil engineer in New York 
city, one of the board of directors of the American Society of Civil 
Engineers, and a member of the Institution of Civil Engineers of 
England, having had twenty-five vears’ practical experience as a 
civil engineer, and was familiar with granite and building stone. 

The importations in this case described in detail as building work 
for the Dimes Savings Bank, &e.—shatts, ashlar, ashlar for spandrels, 
&e.—are known in the engineering profession and among contract- 
ors and people who buy, sell, and use them under the general 
name of building stone and also as granite. 


oF (). Is it or is it not true that there is in the use of the term 

granite, as a general term, any qualification, implied or other- 
Wise, restricting that term to any stage of preparation or finish of 
the article? 
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A. In the use of the word “granite” there is no limitation in 
general as to its condition. It is common to ask for proposals for 
the construction of public work, buildings, or masonry, construe- 
tions of any kind—for proposals, Tsay, for “ granite.” In the speci- 
fications and the contract the different characters of the different 
kind of stones which are to be used are expressly designated, but: 
all come under the general classification of granite. 

(). In the use of the term “building stone” is there any reserva- 
tion or restriction implied to any particular stage or condition of 
finish, using itasa ceneral term ? 

A. The custom is, where all the stone of a structure, as is fre- 
quently the case, is asked for at one time, to head the advertisements 
and to head the general specifications and the contracts as “ pro- 
posais for,” “specifications for,” or “ contract for” stone for such and 
such a work. Then the specifications follow out and, speaking of 

details, give details under the general head. In those details 
3S each particular stone is treated of its dimensions, size, posi- 

tion, style of finish; everything necessary to complete the 
details included under that general head. 

My experience has been general, and the facts stated as to the 
general meaning and use of the terms are those which generally 
obtain throughout the country. 


Upon cross-examination. by defendant’s counsel the witness 
further testified that a column or shaft or pedestal which enters into 
the construction of a building is building stone and is known as 
building stone, 

Columns, caps, dies, &e., are practically limited in their uses to 
the uses of columns, caps, dies, Xe, 

“Granite in the rough” is granite as it comes from the quarry 
without the faces of the stone having been dressed or hammered down 
to an even surface, 

Granite, being an expensive stone, is generally quarried out to 
dimensions as nearly as possibly to those in which it is to be used— 
that is, the condition in which it leaves the quarry. The avoca- 
tions of a stone-cutteer and a quarryman are different. The same 
business is carried on very largely by the same firm or persons, but 
the actual stone-cutters angl quarrymen are different classes of 
laborers. The stone as quarried is itself an article of merchandise 

and is used for building and monumental purposes, which 
on are the principal uses. Granite Is also used for paving. 
Building stone is creeted by the mason. 

Before the stone is taken out of the quarry you have the plan and 
mind of the architect and designer, beeause you have the stone 
quarried to the nearest dimensions in the rough to make it work to 
the perfect shape. The dimensions of the stone are sent to the 
quarryman and the stone-cutter is furnished with the design of the 
architect, and the stone cut aceordingly. The work of the arehiteet 
Is considered to be worth five per cent. of the value of the completely 
finished stone; that of the quarryman is very variable, depending on 
the character of the quarry and of the dimensions of the stone to be 
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quarried. Speaking very roughly, the value of the stone in the 
quarry merely is from ten to fifty per cent. of the value of the 
finished stone. 

In the case of granite such as is used in structures in cities or for 
special dimensions the practice is that the stone is not quarried 
even until the specifications and plans of the building in which the 
material is to be used are adopted, and then it is quarried and cut 
according to those specifications. In every quarry there is material 
not adapted to “dimension stone,” which is removed without refer- 
ence so much to its size as long as it will work into the building 

somewhere; that is also building stone—anything is building 
40 stone which is essential to hold the building up, and is so 
generally known and called. 

“ Rough granite” is valued by weight and eubie foot. The value 
of a column depends on the quality of the stone, its cubic contents, 
the shape into which it has to be quarried, and the kind of cutting 
for the desired form. I have never dealt in granite as a merchant, 
but I have purchased it as a civil engineer. 

The further evidence offered by plaintiff tended to show that 
granite and marble are composed of different materials. Marble is 
limestone; granite is feldspar, hornblende, &e.; granite is much 
stronger than marbleand more powerful in resisting crushing strains ; 
both marble and granite are used for buildings and for monuments, 
but marble has more uses than granite; in color New Brunswick 
granite is red; there are red marbles, but they are not so desirable 
to use outside as granite, because the face of the merble does not 
hold so long under exposure to the weather as granite. 

Marble is more soft and easier worked than granite and is not so 
expensive. Marble is used for furniture, table tops, counters, buteh- 
ers’ and plumbers’ slabs, &c., for which purposes granite is not used. 


The testimony having been closed on behalf of the plain- 

41 tiff, the defendant's counsel thereupon moved the court to di- 
rect a verdict in favor of the defendant; which motion the 

court then denied, ruling, however, as follows on said testimony, viz: 

First. That as matter of law under the authority Coleman vs. 
Murphy, Shipman, J., polished granite is not included under the 
enuimerations of the statute of granite or building stone or monu- 
mental stone; to which ruling the plaintiff's counsel then and there 
excepted. 

Second. That as matter of law the importations in question were 
manufactured articles; to which ruling the plaintiff’s counsel then 
and there excepted. 

Third. That he should instruct the jury that if they should find 
that any of the different articles in suit more closely resemble some 
other article mentioned in the statute than they do the enumerated 
articles, granite, building stone,or monumental stone, that then their 
verdict should be for the defendant ; to which the plaintiff’s counsel 
then and there excepted. 

Fourth. The plaintiff’s counsel asked the court to submit both 
issues upon the evidence to the jury, to wit, the question of the 
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enumeration by the statute of plaintiff's importations and also the 
question arising under the similitude rule, and the court announced 
that it would refuse tosubmit to the jury the question as to enumer- 
ation and the evidence thereon; to which ruling the plaintiff's 
counsel then and there excepted. 


42 The following testimony was then offered on behalf of the 
defendant : 


Joun McAssisrer, a witness for the defendant, testified upon his 
examination by defendant’s counsel : 


I have been engaged in the “ granite business ” forten years. The 
“eranite business” includes the manufacturing of granite or the 
quarrying of granite. [am engaged in both, having an office and 
works in New York and a quarry at Round Pond, Maine. We sell 
manufactured granite to dealers and to chose who buy direct for 
themselves for buildings and monumental purposes. 

(iranite is first quarried out of the rock by drilling holes to put in 
wedges and splitting it off; that is the first process, and gives what 
we call “rough granite.” Then it has to be dressed into different 
forms and shapes, as required. It may be rough, cut, or patent 
hammered, or polished or carved. These are all processes of finish- 
ing granite. Monuments leave our hands in different conditions of 
manufacture, generally as completed parts sent separately to the 
place where they are to be put up. 

(). In your judgment does a granite monument substantially re- 
semble a marble monument ” 


Objected to by plaintifl’s counsel on the ground that the 
45 pleadings cut off this line of defense, the collector by his an- 
swer having asserted that he levied the legal rate of duty. 
Objection overruled by the court, and plaintiffs counsel excepts. 
lurther objected to as incompetent—the witness should state the 
facts and the points of agreement or disagreement. Objection over- 
ruled by the court, and plaintiffs counsel excepts. 


A. If it was cut in the same shape it would resemble the same 
form and be used for the same purpose, and the same as to granite 
and marble pedestals, columns, tombs, obelisks, curbs, spandrels, Xe. 

If the articles are cut alike they would be exactly alike; they 
would resemble each other as far as shape and form are concerned, 
though they may be different in color. There are different colors 
both of marble and granite. , 

[ know what rough granite is. A granite column, in shape and 
in the use to which it Is put, more resembles a marble column than 
it does a piece of rough granite. 


On cross-examination by plaintiffs counsel’ the witness further 
testified : 


There is some marble that in appearance, when finished, in a 
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measure somewhat resembles Bay of Fundy granite, but I 
44 would not suspect it to be that granite. In texture there is 
some marble that has a vague sort of resemblance to Bay of 
Fundy granite—not near enough to be mistaken one for the other. 
Marble went out of fashion for monumental and building purposes 
because of its perishable nature ; 1t would not stand exposure to the 
elements. Red granites were used for their color. You could not 
use marble to produce the effect. 
Red granite is used in building to produce the artistic effect of 
color and for strength. Marble is not used for this, that I know of. 
Marble is applied to many uses that granite is not, such as furni- 
ture work, mantels, plumbers’ slabs, &e. Granite is stronger than 
marble. Bay of Fundy granite is a good, strong granite. 


Seymour E. Situ, a witness for defendant, testified on his ex- 
amination by defendant’s counsel : 


I am an examiner in the appraiser’s department of the New York 
custom-house, and examined and passed these importations. They 
are called polished granite and are named with specific names as 
pedestals, columns, tombs, monuments, &c. They all appeared to us 
to be the same thing, in fact—polished granite—and were classified 
under one head as non-enumerated manufactured articles, because 

we considered it as a fact that the manufacture was the chief 

45 value of the goods—seventy-five or eighty per cent., I believe. 

The various imported pieces each came in a separate box. 

It is customary to have a base of American granite. The only re- 

semblance that I think of between the rough granite in the invoices 

and the polished granite was in texture. These articles were all 
made from the natural granite. 

(). The point of the question is as to the difference of material ; 
there is a tomb mentioned there—a pedestal and an ashlar. Are all 
those mentioned there made from marble? 

A. Yes, sir; these are all made of marble—similar. 

Q. And are they put to the same uses to which those granite 
columns are put? 

A. Yes, sir; as far as I can think at present. 


On cross-examination by plaintiff’s counsel the witness further 
testified : 

The same goods could not be made of marble; the texture would 
not be there. Obelisks, pedestals, &¢., are made of marble. The 
articles in these importations that I have called monuments con- 
sisted of polished pieces of granite. [ cannot sav what portion of 
the pleces were there or how many monuments they were to com- 
pose when made up. There were no bases. What each piece was 
to go with I cannot say. My impression is that there were some 

complete monuments without bases. 
46 Imported marble is generally white; Scotch granite and 
Bay of Fundy granite is red. If a man wanted a Scotch 
granite monument he would not be satisfied with a marble monu- 
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ment. Granite is the only thing that is lasting under exposure to 
the weather. The polish on granite will last hundreds of years; 
that on marble soon disappears, and in cemeteries, &c., it becomes 
stained, 


Davin S. Taner, a witness sworn for the defendant, on examina- 
tion by defendant’s counsel testified : 


[am an importer and dealer in marble and sell marble monu- 
ments, obeli ks, columns, urns, caps, dies, sections of tombs, &e. As 
sold and delivered they are net put together. A marble monument 
consists of bases, dies, caps, and columns or spires. Other stone 1s 
generally pet with them, such as a base, sub-base, &c. What we sell 
is only in pieces. Of a granite monument and a marble monument, 
both pieces being equal in size, the marble piece and the granite 
piece being similar in polish and shape, the resemblance would be 
greater between them than the resemblance of the inite monu- 
ment to a piece of rough granite. 


ary: 
or 


Upon cross-examination by plaintiff’s counsel he further testified : 


The material of the rough granite and the polished 
AZ granite is the same. The use of rough granite is to be made 
up for building and monumental purposes. The texture of 
rough granite and polished granite are both the same—the texture 
of the rock. ‘There are differences between granite and marble in 
regard to durability under exposure to the weather and the crush- 
Ing strain each will bear, &e.  Gneiss, gneissoid, evanite, and 
porphyry are building stones. A base is a necessary part of a mon- 
ument. A contract for a monument would not be fulfilled by de- 
livering a plinth, cap, &e. A monument has to be erected as a 
structure in order to bea monument. A foundation hole must be 
dug in the ground, the foundation laid, and the monument erected 
stone by stone, and then it is a monument, although the parts are 
sold as monuments before they are put together. 


Joun N. Dyer, a witness sworn for the defendant, on examina- 
tion by defendant’s counsel testified : 


My business is the granite business. In the granite business we 
do monumental and fitting work ; we build monuments and build- 
Ings and cut building stones. We do the work for masons, some- 
times for the owners. Wemake monuments and set them up in 
the cemetery. The articles in their parts before they are erected 
are called monuments. 


48 On cross-examination by plaintiff's counsel he further tes- 
tified : 


(). Do you set stones ? 

\. Yes, sir; we set our own monuments in general. 

). Do vou set building stone ”? 

A. Sometimes we do; very rarely: we generally give that out. 
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The people who set that stone are called granite-setters and brown- 
stone-setters and any kind of stone they set. They can set any kind 
of stone. 

@. In what condition is the stone when it is set? 

A. Why itis finished. The man setting the stone is called a stone- 
setter. I understand very little about marble; [am a granite man 
entirely. 


The evidence on both sides having been closed, the plaintiff’s 
counsel moved the court to direct a verdict in favor of the plain- 
tiff; which motion the court denied, and to which refusal the plain- 
tiff’s counsel then and there excepted. 

The plaintiff's counsel then submitted to the court separate and 
distinct requests to charge the jury. The court then charged the 
jury as follows: 


GENTLEMEN oF THE JURY: As before stated in vour presence, the 
court hassome doubt whether there is any question of fact, 
49 any disputed question of fact, to be submitted to the jury ; 
but, there being a doubt, it is thought the wiser course to send 
the case to vou for your determination. The question, the moment 
you understand it, is a remarkably simple one and comprised within 
exceedingly narrow limits. It seems upon the proof before you that 
in the years IS74, 1875, & LS76, or, at any rate, subsequent to the 
passage of the Revised Statutes, the plaintiff, Mr. Mofhitt, imported 
Into this country from New Brunswick granite in the shapes and 
forms that have been described to vou. There were granite columns 
or shafts, granite blocks, polished and unpolished, pedestals, a par- 
terre for a fountain at the National Capitol, columns for the Dime 
Savings Bank in the city of New York, interior work, ashlar-work, 
for a building in Philadelphia, and all of them, with a few excep- 
tions, were articles which had been subject to manipulation after the 
stone had been taken from the quarry. This work has been described 
to you; the stone is first quarried,:then subjected to polishing or 
hammering, as the case may be, and fitted for the purposes for which 
it is intended. Coming to this port the collector classified them 
under the last section of the statute and levied a duty accordingly. 
That section is: . 
“There shall be levied, collected, and paid on the importation of 
all raw or unmanufactured articles not herein enumerated or 
50 provided for a duty of ten per centum ad valorem, and on all 
articles manufactured in whole or in part, not herein enumer- 
ated or provided for, a duty of twenty per centum ad valorem.” 
You may find, gentlemen, upon this proof that these articles were 
covered by this section of the statute—that is, that they were manu- 
factured articles not before provided for, either directly or by simili- 
tude, with other articles mentioned in other portions of the statute. 
If vou do so find that ends the case. Your verdict should be for the 
defendant. 
The importer insisted by his protest upon two grounds that the 
collector had made a mistake. He insisted, first, that these articles 
were enumerated under Schedule M of the tariff law, which provides 
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among other things, for stones, freestone, granite, sandstone, and 
all building and monumental stone except marble, $1.50 per ton. 

In so far as the protest pointed out a mistake, or an alleged mis- 
take,on the part of the colleetor in not classifying these articles 
under this section, | have said in your presence and [ say now that 
they were not specifically enumerated in the tariff law. That ques- 
tion has been the subject of investigation in this court, presided over 
by an able judge, and, so faras this tribunal is concerned, it is a 

question which cannot be opened for investigation. 
ol Sol say to you as matter of law that these articles were 
not enumerated and specifically named. under the sectien of 
the statute to which reference has been made by the importer. 

But in that protest they call the collector’s attention (and it has 
been held for the purposes of this trial sufficient to raise the ques- 
tion) to what has been called the similitude clause of the tariff act, 
which provides : 

“There shall be levied, collected, and paid On rach and every non- 
enumerated article (and these were non-enumerated articles) which 
bears a similitude, either in material, quality, texture, or the use to 
Which it may be applied, to any article enumerated in this title as 
chargeable with duty the same rate of duty which is levied and 
charged on the enumerated articles which it most resembles in any 
of the particulars before mentioned.” 

And it further provides that if it resembles two or more non- 
enumerated articles it shall pay the higher duty. 

The district attorney, on behalf of the collector, calls the attention 
of the court and jury to another section of the statute which -pro- 
vides for duty upon marble, insisting that the imported articles 
most resemble marble of similar form and fashioned for similar pur- 

POses. 
2 That seetion is “ Marble, white statuary, brocalette, sienna, 

and verd-antique, in block, rough or squared, one dollar per 
cubic foot, and tn addition thereto twenty-five per centum ad valorem ; 
veined marbleand marble of all other descriptions not otherwise pro- 
vided for, in block, rough, or square, tifty cents per eubie foot, and in 
addition thereto twenty per centum ad valorem ; sawed, dressed, or pol- 
ished marble slabs and marble paving tiles, thirty per centum ad va- 
lorem, and in addition thereto twenty-five cents per superficial square 
foot, not exeeeding two inehes in thiekness ; if more than two inches 
in thickness, ten cents per foot in addition to the above rate for each 
inch « fractional part thereof in excess of two inches in thickness, 
but if exceeding six inehes in thickness such marble shall be sub- 
ject to the duty imposed upon marble blocks. 

All manufactures of marble not otherwise provided for, fifty per 
centum ad valorem.” 

You will bear in mind what the issue in this ease is. As has 
been said in other cases here, the burden is upon the plaintiff to 
show that the collector, in classifying under this section, made a 
mistake in-the particulars pointed out by him in the protest. It 
is not sufficient, to sustain a verdict for the plaintiff, to show that 
the collector made a mistake, but it must be shown, and the 
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53 burden is upon the plaintiff to show, that he made the iden- 

tical mistake—specific mistake—to which his attention was 
called by the protest, and it does not make out the plaintiff’s case 
to say that the collector made another mistake or any number of 
other mistakes. | i 

The question for you to determine is whether the collector should 
have classified these articles under the section that has been referred 
to in the protest because of their similitude to the articles therein 
enumerated, and if you find that they bear greater similitude to the 
articles enumerated in another section of the statute, then you 
should find for the defendant; and if you find that they bear equal 
similitude with the articles specified in some other section of the 
statute, then the burden has not been rolled off and the plain- 
tiff’s case has not been made out. 

This question, under the similitude act, is submitted to you by 
reason of a decision’ which has been referred to—a late decision of 
the Supreme Court of the United States—the case of Fox vs. 
Arthur, 108 U.S., 125, where materials composed of cow’s hair and 
cotton were held to bear a similitude to other materials composed 
of goat’s hair and cotton. In that case the Chief Justice of the 
United States has said, speaking of this section of the statute: “If 

an article is found not enumerated in the tariff laws, then 


of the first inquiry is whether it bears a similitude, either in 
material, quality, texture, or the use to which it may be ap- 
plied, to any article enumerated * * * as chargeable with 


duty. If it does, and the similitude is substantial, then, in the lan- 
guage of the Court in Stuart vs. Maxwell, it is deemed the same and 
to be charged accordingly. In other words, although not specitie- 
ally enumerated, it is provided for under the name of the article it 
most resembles.” 

So that under this decision of the Supreme Court it was the duty 
of the collector to look through the statute and ascertain, first, whether 
these articles were named specitically in any clause of the tariff act. 
If he found that they were not, the second inquiry was whether they 
were described under any general clause of the tariff act. If he 
found this inquiry also in the negative, then he was required to turn 
to the similitude clause and find whether they resembled substan- 
tially any article enumerated in the tariff. [fhe found that inquiry 
In the negative, then it was incumbent on him to collect the duty 
under the clause to which I have,referred—the clause under which 
he did in fact collect it. 

You will bear in mind that under the similitude clause the iden- 
tity or the likeness must be similar in various particulars. “ There 

shall be levied, collected, and paid on each and every non- 
55 enumerated article which bears a similitude, either in mate- 

rial, quality, texture, or the use to which it may be applied, 
to any article enumerated ” in the tariff. 

It may be said, so far as this case is concerned, that the mere iden- 
tity of material is not in and of itself necessarily sufficient to place 
these articles under the section referred to by the importer. In 
other words, raw material may be so wrought upon or worked by the 


22 TOHN M. MOFFITT VS. 


hand of the artisan or the artist that it changes its character; that 
some other name will more properly and better describe it. It would 
hardly be proper to say that a block of marble when by the hand of 
the sculptor it has been transformed into a beautiful statue should 
come under this similitude clause because of its likeness to the raw 
material. Of a complicated machine, made wholly of steel, it could 
hardly be said that it bears a similitude to steel in a crade condi- 
tion—as steel blooms or steel ingots. Even those deformed and dis- 
torted Cyprian images which occupy a neighboring room in this 
court-house—the “bearded Venus” and the “ headless priest "—it 
would hardly do to say of them that because they are made « f stone 
they should be —classified because of a similitude to stone as it comes 
from the quarry. In other words, as I stated to you, gentlemen, 
the work of the artisan, the mechanic, the artist, may change 
nb the raw material so that some other name Is applicable to it. 
Take an illustration—an illustration which has been referred 
to by the counsel; assume that there is in the tariffact a duty im- 
posed upon mahogany. Assume that another section imposes a 
duty upon black walnut chairs, desks, and so on, but the word 
“table” nowhere appears in the tariffact. The question would be 
whether there was a greater similitude between a mahogany table 
and a black walnut desk than between a mahogany table and 
inahogany. IT only mention this as an illustration simply to show 
vou the meaning which I desire to convey upon this subject. 

This, gentlemen, is the only question for you to determine, whether 
there is a greater similitude between these articles which have been 
described, and about which there can be little doubt as to the man- 
ner in which they have been fashioned, and the articles mentioned 
In the section which has been referred to by the plaintiff, viz., stone, 
granite, freestone, monumental stones, than between them and other 
articles mentioned in the tariff. Tf you find that issue in favor of 
the plaintiff vour verdict will be for the amount agreed upon, four 
thousand dollars. 

If, however, you find that these articles Or any portion of them, 

because there has been no evidence offered which would justify 
ay) the court in authorizing you to separate the various invoices 

more nearly assimilate to other articles mentioned in the 
tariff to which your attention has been called, or if you find that 
there is no substantial similitude between these articles and any 
other articles mentioned in the tariff, then your verdict should be 
for the defendant. 

Because the collector correctly classified them if there was no 
substantial similitude between them and other articles mentioned 
In the tariff under the last section of the act. 

Certain requests have been handed to the court to charge, and it 
is proper that I should say that I decline to charge further than I 
have already charged. 

The following are the plaintiff’s requests to charge hereinbefore 
referred to: 

1. If the goods in suit or any of them are either granite, or 
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granite building stone or granite monumental stone the jury must 
find for plaintiff. 


The court refused so to charge except as already charged, and 
plaintiff's counsel then and there duly excepted to said refusal. 


2. If the jury find that the terms granite or building stone or 
monumental stone or either of them, according to their definition 
and use among those buying, selling, furnishing, and using such 

articles, include such articles prepared for use, then plaintiffs 
58 are entitled to a verdict. 

The court refused to charge except as already charged, and plain- 

tiff’s counsel then and there duly excepted to said refusal. 


That neither “granite,” “ building or monumental stone,” are, 
in legal construction of the tariff, limited to any particular state or 
condition, and if the jury find the articles in suit are granite or 
building or monumental stone, whether the same be polished, cut 
to size, shape, or form, or fitted for ultimate use, their verdict must 
be for plaintiff. 

The court refused so to charge except as already charged, and 
plaintiff's counsel then and there duly excepted to said refusal. 


If the jury find that the goods in suit are non-enumerated 
articles in the tariff, then they must further find whether a simili- 
tude exists either in material, quality, texture, or the use to which 
they are to be applied between them and granite and all building 
or monumental stone; and if they find it to exist in either of these 
particulars, then the importations are to be classed for duty with the 
enumerated article that they most nearly resemble in either of these 
particulars according to the most exact likeness found to exist. 

The court refused so to charge except as already charged, 
of and plaintiff's counsel then and there duly excepted to said 
refusal. 

That, according to the true intent and purpose of the similitude 
rule in seetion 2499, Revised Statutes, non-enumerated articles must 
be classed for duty with articles enumerated for duty which are 
found to be the same or substantially the same either in material, 
quality, texture, and the use to which they are to be applied ; and 
if such similitude exist the importations are not dutiable under sec- 
tion 2516, Revised Statutes. 

The court refused so to charge except as already charged, and plain- 
tiff’s counsel then and there duly excepted to said refusal. 

If the jurv find the articles in suit to be granite in material or 
quality or texture or the use to which it is to be applied, and that 
they are not otherwise enumerated or provided for for duty in the 
tariff, then they cannot find them to be non-enumerated articles 
manufactured in whole or in part. 


The court refused so to charge except as already charged, and 
plaintiff’s counsel then and there duly excepted to said refusal. 
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7. That whether or not the articles in suit are granite or building 


-_ 


stone or monumental stone is under the evidence a question oft tact 
for the jury under the instruetions of the court, and not solely a 


, / - } j ] . 
question of iaw to be decided by the court. 


OH) The court refused so to charge except as already charged, 
and plaintiff s CPOmMnseL Len wd thie re i ca pted if) said 
refusal. 

8 That it. considering whether the artieles in suit are building 
stone or monumental stone the jurv are to consider from the testl- 
mony whether they were so known in the trade and commerce of 
the eountry al the 7 its ot the DASSHO if thi taritt act f Is; i 
if they find they were, then plaintiff is entitied to a verdict 

The court refused so to charge except as already charg ‘d, and 
plaintiff's counsel then and there duly except d to said refusal. 


f 4h " : ‘ , " : ‘ eS ee . , .é . .% a4 ‘ + 
7 Phat Aas it is conceded that the arti ies In sult are granite, and 
} 


} | ” 9 . 
as if appears by uncontradicted testimony that they are so known to 
the trade and have been tor many years before ahd ever since L870, 


the jury Intist find tor the nolaintilf 


The court refused so to charge except as already charged, and 
plaintiff’s counsel then and there duly excepted to said refusal. 


] j 4 ; } ] } + — 
At the conelusion of said ch irge, and betore the jurs retired to 
~ , - F | 7 . . a | } ** _t } , 
consider of their verdict the piaintifl s&s counsel, having then a id 
; 
ratels wml to the refusals of the court 


there specifically and separa ely excetrtl 
‘ 


and each of them to charge the jurv each and every reques 
: , } . . ; , 
fi | separat is hereinbefore requested of the court, also then 


and ther Sf parately excepted to each of the foll 

rate portions of tne charge as Given, ViZ. 
First. Holding that the jury may find that the articles in suit are 

f articles, and that if they so find that 


non-enumerated manuf: 


ends the case and they must find for the detendant, to wit: 

“ You may find, centiemen, bon this proof that these articles were 
covered by this section of the statutes—that is, that they Were man- 
ufactured articles not before provided for either directly or by-simil- 
itude to other articies mentioned in other portions of the statute. If 
you so find that ends the case: your verdict should be for the de- 
fendant.” 

Also that as matter of law the articles in suit were not specitic- 
ally enumerated and provided for in the law as granite and build- 
Ing stone and monumental stone, to wit: 

“TT have said in your presence and [ say now that they were not 
specifically enumerated inthe tariff law.” “So [ say to vou, as mat- 
ter of law, that these articles were not enuimerated and specifically 
named under this section of the statute, to which reference has been 
made by the importer,” viz., stones, granite, and all building and 

monumental stone. 
2 Also that the mere identity of the material of the imported 
goods with that mentioned in the statute as granite, &e., is 
not of itself necessarily suflicient to place the article under, that 
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clause, to wit: “ You will bear in mind that under the similitude 
clause the identity or the likeness must be similar in various par- 
ticulars There shall be le vied, colleeted., ard paid Ol} each and 
every non-enumerated article which bears a similitude either in 
material, quality, texture, or the use to which it may be applied to 
anv article enumerated tn th ) 
‘It may be said, so far as this case is concerned, that the mere 
identity of material-is not In and of itself necessarily suflicient to 
place these articles under the section referred to by the Importer.” 
Also that where a new name arises for an article that may cause 
litferenee in classifving it under the similitude clause, to wit: “In 
rer words, raw matertal may be so wrought upon or worked by 
he hand of the artisan or the artist that it changes its character, 
that some other name will more properly and better deseribe it.” 
“In other words, as I stated to vou, gentlemen, the work of the arti- 
san, the mechanic, the artist may change the raw material so that 
some other name is applicable to it.” 
65 Also that if the jury tind that any portion of these arti- 
el s were De arly assimilate to some other dutiable article than 
granite or building or monumental stone that the verdict should 
be for the defendant, to wit: “If, however, vou tind that these arti- 
cles Or any portion of thre ri, because thye re has been ho evidence 
offered which would justify the court in authorizing you to separate 
the various invoices more nearly assimilated to other articles in the 
tarit? to which vour attention has been called, or if you find that 
there is no substantial similitude between these articles and any 
other articles mentioned in the taritf, then your verdict should be 
for the def ndant te 
The request of the plaintitf’s counsel being that in case the jury 
found differences to exist between the articles in suit that in that 
event the jury should be directed to find, specially so, that under 
the stipulation as to the adjustment of the amount of the verdict 
under the direction of the court a special judgment could be entered. 
The jury, having been sworn, thereupon retired and afterwards 
returned with a verdict for the defendant. 
And inasmuch as the foregoing matters of fact and of law and 
the said several « xceptions so offered and made to the opinions, Ih- 
struetions, and decisions of the court do not otherwise dppear 
ti upon the record of the trial, therefore, Ol the praver of the 
plarmtilf, by his counsel, the said judge has signed the fore- 
going as and for the bill of exceptions in this cause, nune pro tune, 
and as for 13th day of December, 1885, and of the October term 
aforesaid, and directed the same to be filed accordingly. 


ALFRED CC. COXE. [stat] 
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65 [Endorsed :] U. S. cireuit court, southern district N. Y. 

John M. Moffitt re. Chester A. Arthur. Plaintiff's proposed 
bill of exceptions. Hartley & Coleman, plaintiffs attorneys, 62 
Wall street, N. Y. city. U.S. circuit court. F'led Dee. 18, 1884. 
Timothy Griffith, el’k. 
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(i) Supreme Court of the United States, of October Term, 1586. 


Joun M. Morvirr, Platntiffin Error, 


Curesrer AL Arnracr, Defendant in Error 


Afterwards, to wit, the second Monday of October. in the same 
term, before the justices of the said Court, at the Capitol in Wash- 
ington, comes the said plaintiff in error, by Hartley & Coleman, his 
attorneys, and vs that in the reeord and proceeding aforesaid there 
Is manifest error in this, to wit that oy the record aforesaid it pe 


pears that the udgems nt aforesaid, in torm aforesaid riven, Was 
given for the said detendant in error, Chester A. Arthur, 
(7 acvalhnst the said plarntiff in error— 


Whereas by the law of the land the said judgment ought 
to have been given for the said plaintiff against the said defendant. 
And the said plarotitf prays that the tdoment atoresaid for the 
foresaid may be reversed. annulled, and altogether held for 
nothing, and that the said plaintiff be restored to all things which he 
has lost by oeeasion of said ludgment, VC 
HARTLEY & COLEMAN, 


2 as ‘ae “= 
Atlorne Ws for Plaintiti ih error. 


Endorsed: Cireuit court of the U.S. October term. 1886. John 
Ml. Moftit v. Chester A. Arthur Assignment of errors. ‘To Ste- 
phen A. Walker, U.S. att'y, for d’f’t in error. Due service of 
a copy of the within is hereby acknowledged this 27th day of 
July, 1886. Stephen A. Walker, attorney for deft In error. 


Hartley & Coleman, attys for pl tf in error, 62 Wall St., New York 


hs 


city. U.S. circuit court. Filed July 27th, 1886. Timothy Griffith, 
el’k, 
69 Supreme Court of the United States. October Term, 1886. 


Joun M. Morrir. Plaintiff in Error. 
Cnesrer A. Arturr. Defendant in Error. 


In error 


And afterwards, to wit, on the second Monday of October, in the 
same term, the said Chester A. Arthur, defendant in error, bv Ste- 
phen A. Walker, U.S attorney, lis attorney, comes here into court 
and says that there is no error either in the record or proceedings 
aforesaid or in the giving of the Judgement aforesaid ; and he prays 
the said Supre me Court may proces d to examine before the justices 
thereof now here as well the reeord and proceedings aforesaid 

as the matter aforesaid above assigned for error, and that the 
70) judgment aforesaid, in form aforesaid given, may be in all 
things affirmed, Xe. 
STEPHEN A. WALKER, 
Attorney for Defendant in Error. 
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(Endorsed :) Supreme Court of the U. S. October term, 1586. 
John M. Moftitt v. Chester A. Arthur. Joinder in error. To Hart- 
lev & Coleman, att’vs for pl'ftf in error. Due service of a copy of 
the within is hereby acknowledged this 27th day of July, 1886. 
Hartley & Coleman, pl'ff’s att’vs. Stephen A. Walker, U.S. att’y, 
for deft in error, post-office building. U.S. cireuit court. Filed 
July 27, 1886.) Timothy Griffith, el’k 


il LS. Cireuit Court. Southern District of New York. 


Jou~n M. Morrit ) 
. S.No. 4727. 
Cuester A. Artur. ) 


And now cemes the above plaintiff, by his attorneys, Hartlev & 
Coleman,and shows the court that the amount of the judgment herein 
in favor of the defendant, as appears by the judgment roll, is sixty- 
two 3°), dollars; that the plaintiff proposes to sue out a writ of error 
herein to remove the cause to the U.S. Supreme Court, where, ac- 
cording to the rules of said Court, security must be given by him 
for the costs of said Court, and where, in the regular order of busi- 
ness, it will be heard and determing in less than three years. 
Wherefore he proposes to pay into the registry of this court 
the sum of one hundred dollars as sutticient security to the 
defendant that he will prosecute his said writ of error to 
effect and will pay all damages and costs if he fails to reverse the 


judgment aforesaid, said sum of one hundred dollars to be here- 


after paid out upon the order of the court as it may be found due. 
Now, therefore, it is ordered that such payment into the registry of 
this court shall be good and sutticient security upon said writ of 
error and the citation thereunder 
ADDISON BROWN, Judge. 
I consent. 
Ss. A. WALKER, 
US. Atly & Att'y for Def't. 


Received into the registry of this court from the plaintiff in this 
action one hundred dollars, in accordance with the foregoing 
70 order. 
Dated New York, July 9, 1SS6., 
TIMOTITY GRIFFITH, Clerk. 
Endorsed: U. S. circuit court, south. dist. of New York. J. M. 
Moffitt C. A. Arthur. Order. Hartley & Coleman, plt?’s att'ys, 62 
Wall St., New York city. U.S. cireuit court. Filed July 13th, 1886, 
‘Timothy Griffith, clerk. | 


“4 UNITED STATES OF AMERICA, 88: 


To Chester A. Arthur, Greeting : ? 
You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
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the second Monday of October, eighteen hundred and. eighty-six, 
pursuant to a writ of error filed in the clerk’s office of the cirenit 
court of the United States for the southern district of New York, 
wherein John M. Moffitt is plaintiffin error and vou are defendant 
in error, to show cause, if any there be, why the madgment in the 
said writ of error mentioned should not be corrected and speedy 
justice shonld not be done to the parties in that behalf | , 
Dated New York, July 13th, 1886 


ADDISON BROWNE 


| mf 


40 endorsed m.&.A.A. 613. 4727. U:S. Supreme Court 
John M. Mothtt. plaintitfin error, against Chester A. Arthur. 


' , f Pa ley! 
defendar fim) error { tfation Ss. cireult eourt filed Jul lf; 
ISS6 Litre thy: {5} hit} ly rl , 
‘} ' ‘ 7 +} ea4t I . } , ley +! | + a 
Ne seryl1es tf acop ne Within is heredy acknowledged this 
|| iP le eer SN) 


STEPHEN A. WALKER. 
LN. At?y, for Deft in Error, 


Endorsed on cover: S. New York C.C. U.S. No. 317. John M. 
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Supreme Court of the alnited States. 
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OCTOBER TERM, 1589.—No. 54. 


JoHN M. Morrir, 
Plaintiff in Error, 


again s/ 


CHESTER A. ARTHUR, 
Defendant aT Krror. 


/ 
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BRIEF FOR PLAINTIFF IN: ERROR. 
STATEMENT. 


The plaintiff in error imported in 1875, at New York, from 
St. Johns, New Brunswick, three cargoes of Red Granite, and 
under the Revised Statutes then in foree, the defendant col- 
lected a duty thereon of 20 per cent. ad valorem, as a ** manu- 
factured article not enumerated nor provided for”? in the tariff 
schedules. Plaintiff paid this rate, protesting that the impor- 
tutions were ** granite, building stone and monumental stone,”’ 
dutiable by enumeration under Séhedule M, Title 33, U.S. Rev. 
Stats.. at S150 per ton, or by similitude thereto, under R.S., 
Sec, 240), . 

The following facets, collected from the testimony bear on the 
meaning and true interpretation of the Statute. Usually when 
a granite structure is to be erected, the plans and specifications 
are prepared, and advertisements are issued for proposals to 
furnish the granite of whieh it is to be built. Proposals are 


received from contractors or quarrymen engaged in furnishing 
granite. Contracts are made with them, and they use the plans 
and specifications in the construction. The plans designate cer 
tain shapes, and the material is cut to conform thereto. The 
particular style of finish is designated in the specification, and 
must be deseribed therein, whether rough, worked or polished. 
[fa quarry face is wanted, or a crandelled face, &ec., each must 
be separately specified. If the material is desired to be in the 


rough, .ou must say so. All must be specified in detail. When 


speaking of these altogether—/. e.. generally, you speak of them 
so as to describe the material. If the material is granite, thar 


No matter 


i 


is the proper term fo deseribe rhem ty in) C(eNeril 
what its stage of finish, it does not change its name, from Che 
time it isin the quarry until if goes into the building. This Is 
rhe ener! chstom throughout this COUNEPY and in Murope, It 


is always enlled granite. if the material is granite. withont 


regard either to the style of finish or the shape of the pieces, or 
any thing of the kind. In the use of the word granite there is 
no limitation in general as to its condition. 

(rranite is an expensive stone, and is generally quarried in 
dimensions as near as possible to those in which it is to be used, 
and that is the condition in which it leaves the quarry. Before 
the stone is taken out of the quarry) you have the plan and 
mind of the architect and designer, because you have the stone 
quarried in fhe nearest dimensions in the rough fi make if Wolk 
to the perfect shape. 

ted granite, Imported into this country, is mostly polished, 
usually cut, and not rough. 

Monuments leave the hands of the crranite cutter venerally us 
completed parts, sent separately to the place where they are to 
be pul ti}? What is sold is only in pleces, A base is a neces 
sary part of a monument 

The granite business includes monumental and fitting work— 
the building of monuments and buildings, and the entting of 
building stone. Also, the setting of stones and monuments. 
The people seiting the stone are granite setters, or brown stone 
setters, Aec., according to the kind of stone they set. and the 
condition of the stone so set isa finished condition. 

The term ‘building stone’ as used throughout the United 
States, in the stone trade and among arehiteets and others. 
means any stone available for building, whether eut or uneut. 
A granite column is necessarily a building stone. The building 
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could not stand up without it. A column is composed of a 
capital, a base and a shaft. 

Articles described as shafts, dies, parts of monuments, &c., 
fall under the common and accepted definition of monumental 
stone, if they were intended for monumental use. They might 
also be called dimension stone or monumental stone, and they 
would also be included ander the term granite. 

The meaning of building stone in trade and commerce is, any 
stone that is available for building. (Fol. 36.) 

The plaintiff's importations were all granite, and were Known 
under that general class and name. (Fol. 30.) 

T hey were divided info two subordinate classes, 


Ist. Building stone, and 2nd, Monumental stone, and the 
labor bestowed on them was only such as to fit them for those 


lises. 
The Building Stone. 


There was partly eut and partly hammered granite, sueh 
as ashlar, which had the surface cut or polished, for insertion 
into the walls of the exterior or interior of a building, and 
to be cut and trimmed on the ground. 

Panels that differed from rough cranite simply in one face 
being polished and the rest all rough-——beds, joints and backs 
left with the quarry face. After importation and before the 
panel *s put up in its place, the beds and joints must be 
worked, and frequently the back of the ashlar must be eut to 
make it fit im position. The stone must be fitted to the 
emergency of the building. 

The remaining building stone comprised such articles as 
pedestals for the columns of the Philadelphia publie building 
fo rest upon, 

Polished ashlar panels for the same building. 

Polished columns for the front of the Dimes Savings Bank 
Building in New York City These required to be bottomed 
and top-jointed, and sometimes recent. The engraving is always 
done here. They are bought by the eubie foot, which is sub- 
stantially by weight, and is the way the weight is got at. 
(yranite will vary from 174 to 176 pounds per eubie foot. The 
value is got at by the cubic measurement. 

There were also articles called sundries, that came in a some- 
what rough state and were to be cut when they came here; part 
were polished and part hammer eut, 
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They were for the enclosure of a flower parterre, similar to a 
fountain in the Capitol grounds in Washington, and were 
moulded and polished, but to a certain extent were to be re-cut 
at the Capitol at Washington 

Others of the sundries were for pedestals for the standard 
lamps in the Capito! grounds in \Washington. They were in 
sections und to be fitted to other stone, other material Others 
were for granite curbs 

‘The specifie DUPpOSes as which all of these articles were To be 
applied, were for buildings and outside structures or Interior 


eonstruection. 


2nd. The Monumental Stone, comprised such articles as 
Two cases containing a tomb Phe design consisted of three 
pieces, for one of which a native granite was used and the other 
Iwo pleces were Imported 

Also 7. | list aif smal montmenhts ana unrelated parts of 
monuments. They were in all cases incomplete; they were 


invariably deficient in the lower part or base of domestic stone, 
and were to be completed and in some cases the lower base 
recut They were not complete when they arrived here. 

The Customs Examiner testified : > Fol 44 

laman examiner in the appraisers’ department of the New 
York Custom Honse, and examined and passed these importa. 
rrons 

They are called polished granite and are named with specific 
names, as pedestals eolumns, tombs, montments, Ke. They 
all appeared to ous to be the same thing in faet—polished 
cranife, and were classified under one head as hon-enumerated 
articles, because we considered it asa faet that the manufacture 


° 


was the ehiel value of the goods —seventy-tive or eighty per 


} .- ; ‘7% “ ; . . ‘ : ° 
eent.. [ believe bhe various imported pieees each came ina 
separate box if is cnstomaryv-to have a base of American 
oranite Mol, 45 ' 


Phe articles in these importations that [T have ealled monu- 


} ; . 
mens, CONS sted | morse Lrleres cot (fi pyplie. 


leannot sav what portion of the pieces were there, or how 


i 
many montments they were to compose when made (hy). 
There were no bases What each piece Was togo with, Leannot 
Sav My PM pPesSsion ls einai fhiere Were some complete 


montiments without bases 
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Facts as to Similitude. 


Marble and granite are different in material. Marble is lime- 
stone, granite is feldspar, hornblende &c.: granite is much 
stronger than marble and more powerful in resisting crushing 
strains. New Brunswick granite is red. There are red marbles, 
but not so desirable to use ontside as granite, as they do not 
stand the weather. Marble is softer and easier worked than 
cranite, and is not so expensive. Marble is used for furniture, 
table tops, counters, butchers’ and plumbers’ slabs, for which 
purposes granite is not used. 

A witness for defendant testified. (Fol. 44.) There is some 
marble that in appearance when finished, in a measure some- 
what resembles Bay of Fundy granite, but | would not suspect 
it to be that granite. In texture, there issome marble that has 
a vague sort of resemblance to Bay of Fundy granite, not near 
enough to be mistaken one for the other. Marble went out of 
fashion for monumental and building purposes, because of its 
perishable nature, it would not stand exposure to the elements. 
Red granites were used for their color. Youn eould not use 
marble to produce the effeet. Red granite is used in building 
to produce the artistic effeet of color and for strength. 

Another witness for the defendant testified : (Fol. 45.) 

The only resemblance that I think of between the rough 
granite in the invoices, and the polished granite, was in the 
texture. These articles were all made from the natural granite, 
The same goods could not be made of marble—the texture 
would not be there. 

If a man wanted a Scotch granite monument, he would not 
be satisfied with a marble monument. Granite is the only 
thing that is lasting under exposure to the weather. The 
polish on granite will last hnndreds of years, that on marble 
soon disappears, and In cemeteries, &e., it becomes stained. 

Another testified : (Fol. 47.) 

The material of the rough granite and the polished granite is 
the same. The use of rough granite is to be made up for 
buildings and monumental purposes. The texture of rough 
cranite and monumental granite are both the same. 
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Statutes to be Considered. 


Tariff Act, Mar. 2, 1861, See. 19, 12th Stats. p. 187, imposed 
a duty of 10 per cent. on * building stones,” 

Int. Rev. Aect., July 1, 1862. See. 75, 12th Stats. p. 466, im- 
posed ‘‘on all manufactures of cotton, &., Ke. * * * and 
other materials notin this Act otherwise provided for, a duty 
of three per cent. ad valorem * * provided further that 

* brick, lime, Roman cement, draining tiles, marble, 
slate, building stone, * * * shall not be regarded as manu- 
factures within the meaning of this Act.” 

Tariff Act, July 14, 1862, Sec. 6, 12th Stats., p. 549, levied an 
additional duty of 10 per cent. ad valorem on ** building stone 
of all deseriptions not otherwise provided for.” 

(In neither of the tariff Acts of 1861 nor 1862 was there any 
other provision for granite or building stone which thus paid a 
duty down to 1870 of 20 per cent. ad val. upon importation 
from abroad. ) 

Int. Rev. Act, June 30, 1864, Sec. 94, 13th Stats., p. 267. 
* On slate, freestone, sandstone, marble and building stone of 
any other description when dressed, hewn or finished, a duty 
of 3 per cent. ad valorem, provided that the cost for the eree- 
tion, fitting, adjusting or setting building stone of any descerip- 
tion shall not be included in the assessment of any duties 
thereon. — | 

‘On marble and other monumental stones with or without 
inscriptions, 5 per centum ad valorem. Section 95, same Act, 
13 Stats. p. 272, exempts from tax ‘** marble and slate or other 
building stones in block, rough or unwrought.”’ 

Int. Rev. Act, July 13, 1866, See. 10, 14th Stats., p. 148, 
exempts from tax ** building stone of all kinds, including slate, 
marble, freestone, soapstone, and rock and ground gypsum,” 
and also exempts monuments of stone of all kinds not exceeding 
in value the sum of One hundred dollars. 

Tariff Act. July 14, IS70, See. 21 (16th Stats.. }). ~64).. which 
was an act in ifs scope and title to reduce duties, provided that 
in lieu of the duties now imposed ( viz: 20 per cent. by Acts of 
1861 and 1862), on the articles hereinafter enumerated or pro- 
vided for, there shal] be levied. Kc. . 

“On rongh or unfinished grindstones, $1.50 per ton.” 

‘On finished grindstones, $2.00 per ton.” 

* On freestone, sandstone, granite and all building or monu- 
‘mental stone, except marble, 31.50 per ton,”’ 
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(Marble building stone and marble monumental stone having 
thus been excepted from this paragraph, specific provisions for 
such marble, depending on thickness, finish, &c., next follow, 
Viz :) 

**On all sawed, dressed‘or polished marble, marble slabs and 
‘‘marble paving tiles, thirty per centum, ad valorem, and in 
‘‘ addition twenty-five cents per superficial foot, not exceeding 
‘* two inches in thickness; if more than two inches in thickness, 
** ten cents per foot in addition to the above rate for each inch 
‘or fractional part thereof in excess of two inches in thickness. 
** Provided, that if exceeding six inches in thickness, such mar- 
‘** ble shall be subject to the duty now imposed on marble in 
‘* blocks.”’ | 

Sawed, dressed and polished granite not being excepted, paid 
$1.50 per ton, and the 20 per cent. provisions of earlier Acts 
were pro tanto repealed. 7503 

The Revised Statutes of 1874, Sched. M, of Sec. 22% re-en- 
acted the provisions of the Act of 1870, as follows ; ** Stones, 
freestone, granite, sandstone, and all building or monumental 
stone except marble, S1.50 per ton.” 

The marble provisions are also found in the same schedule, 
commencing with marble, white statuary, &c., in block, rough 
or squared and sawed, dressed or polished marble. Under the 
revision our importations were made. 

And now, as illustrative only, we cite the Act of March 3,1883, 
passed subsequently to our importations, to show the necessity 
of different language from that of the revision for sustaining a 
duty of 20 per cent. on such goods. (22 Stats, p. 514.) ** Stones 
(unmanfactured or undressed), freestone, granite, sandstone 
and all building or monumental stone except marble (not 
specially enumerated or provided for in this Act, $1 per ton, 
and upon stones as above, hewn, dressed or polished, twenty 
per centum, ad valorem). The new matter we have enclosed in 
brackets. Here granite and all building or monumental stone 
are by the use of necessary adjectives and qualifying words 
divided into classes of unmanufactured or undressed, and fur- 
ther under the description of ‘* stones as above,”’ again divided 
into hewn, dressed or polished at a different rate of duty, viz: 
20) per cent. ad valorem. 


The Errors assigned are: 


I.—The ruling of the Court (Record fol. 41) that he should 
refuse to submit to the jury the question on enumeration and 
the evidence thereon. 7 

Refusing to charge the jury, page 24—That whether or not 
the articles in suit are granite or building stone or monumental 
stone is, under the evidence, a question of fact flor the Jury, 
under the instructions of the Court, and not solely a question 
of law to be decided by the Court. 

In charging the jury “[ have said in your presence and I say 
now, that they were not specifically enumerated in the tariff 
law. : 

‘*So Lsay to yon, as matter of law, that these articles were 
not enumerated and specifically named under this section of 
the statute to which reference lias been made by the importer, 
viz: stone, granite and all building and monumental stone. 

Also refusing to charge the jury, page 23— 

Ifthe jury find that the terms granite, or building stone or 
monumental stone, or either of them, aceording to their detini- 
tion and use among those buying and selling, furnishing and 
using such articles, inelnde such articles, prepared for use, then 
plaintiff is entitled to a verdict. 

Also in refusing to charge the jury "That in considering 
whether the articles in suit are building stone or monumental 
stone, the jury are to consider from the testimony whether they 
were so Known in the trade and commerce of this country at 
the date of the passage of the tariff Act of 1870, and if they tind 
they were, then plaintiffs entitled to a verdiet. 

Also in refasing to charge the jury * That as it is conceded 
that the articles in suit are granite and asit appears by uncon- 
tradicted testimony that they were so known to the trade and 
have been for many years before and ever since 1870, the jury 
must find for the plaintiff, 


[1.--In ruling as matter of law at the close of plaintiff's case 
that polished granite is net iInciuded under the statutory enn- 
merations of granite, or building stone or monumental stone. 
(Reeord fol. 41.) Refusing to charge the jury that ifthe goods 
Insnitor any of them are either granite or building stone or 
monumental stone, the jury must find for plaintiff, Record fol. 


La 


‘7, and refusing to charge the jury that neither ** granite” 
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‘building or monumental stone’ are in legal construction of 
the tariff limited to any particular state or condition, and if the 
jury find the articles in suit are granite, or building or mona- 
mental stone, whether the same be polished, eut to size, shape 
or form, or fitted for ultimate use, the verdict must be for 
plaintiff. 


I11.—In refusing to charge the jury— 


That ** If the jury find that the gocds in snit are non-enn- 
merated articles in the tariff, then they must further tind whether 
a similitude exists either in material, quality, texture or the 
use to Which they are to be applied between them and granite, 
and all building or monumental stone, and if they find it to 
exist in either of these particulars, then the importations are to 
he classed for duty with the enumerated article that they most 
nearly resemble in either of these particulars, according to the 
most exact likeness found to exist. (Reeord, }). 233. ) 

Also ** That according to the true intent and purpose of the 
similituderujein Section 2499, Revised Statutes, non-enumerated 
articles must be classed for duty with articles entumerated for 
duty which are found to be the same or substantially the same, 
either in material, quality, texture or the use to which they are 
to be applied, and if such similitude exists, the importations 
are not dutinble under Seerion 2516 Revised Statutes. (Lbid.) 

Also in charging the jury, page 25— 

You will bear in mind that under the similitude clause the 
identity or the likeness must be similar in various particulars. 
There shall be levied, collected and paid on each and every non- 
enumerated article which bears a similitude either in material, 
quality, texture or the use to which it may be applied, to any 
article enumerated inthe tariff. It may be said, so far as this 
case is concerned, that the mere identity of material is not in 
ana of itself necessarily sufficient to place these articles under 
the section referred to by the importer. 

Also in charging the Jury 

ln other words, raw material may be sO wrought ipow or 
worked by the band of the artisan or the artist, that it changes 
its character, that some other name will more properly and bet- 
ter deseribe it. In other words, iis | stuted Lo vou, centlemen, 
the work of the artisan, the mechanic, the artist, may change 
the raw material so that some other name is applicable to it, 
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Also in refusing to charge the jury, page 23— 

If the jury find the articles in snit to be granite in material, 
or quality, or texture, or the use to which it is to be applied, 
and that they are not otherwise enumerated or provided for 
for duty in the tariff, then they eannot find them to be non- 
enumerated articles manufactured in whole or in part. 


1V.—'n ruling, at the close of plaintiffs testimony, that as 
matter of law the importations in question were manufactured 
articles. Folio 41. 

Also, in charging the jary (fol. 61), You may find, gentlemen, 
upon this proof, that these articles Were covered by this Sec- 
tion of the Statutes—that is, that they were’ manufactured 
articles not before provided for, either direetly or by similitude, 
to other articles mentioned in other portions of the Statute. Lf 
you so find, that ends the case. Your verdict should be for the 
defendant. | | 


POINTS. 
I. : 
The evidence that the articles were generally known in the 
trade and commerce of this country among persons dealing in 
and using them under the names mentioned in the statute, viz.. 


granite and building or monumental stone, should have been 
submitted to the jury. 


II. 


Asa matter of statutory construction, the importations were 
enumerated for duty under the deseription of granite, and all 
building or monumental stone except marble, and the jury 
should have been so directed, or the evidence submitted to 
them with proper Instructions, 


IIt. 


Under the Similitude law (a) identity, either in material, 
quality, texture, or the use to which it may be applied, is the 
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most absolute likeness that can exist. (bh) If that identity be 
fonnd in only one of those particulars, that is sufficient to estab- 
lish a statutory similitude, and if identity further concurs in 
more or all of the remaining particulars mentioned in the 
Statute, although one is sufficient, the force of the similitude is 
correspondingly increased. 

(c) Similitude based not on identity in the foregoing particu- 
lars, but near or close resemblance therein, while sufficient, in 
the absence of identity, to establish the statutory similitude, 
establishes it in a minor degree, and the classification must be 
inade according to the most exact likeness found to exist in the 
statutory particulars, or either of them, identity being the most 
exact. (d) Among the statutory particulars, that of ** material” 
comes first, and the first inquiry should be, is the article in dis- 
pute identical in material with the enumerated article? If so, 
that should generally be sufficient, and was so in this case. 
Identity in the other statutory particulars also existed, 

(#) The name of the imported article, if it is non-enumerated 
in the tariff, is a matter of no consequence one way or the other 
in establishing the statutory similitude, which is contined to 
‘material, quality, texture and use,’ not name. 


IV. 


The articles were not dutiable as non-enumerated, manufact- 
ured articles, under any aspect. 


ARGUMENT. 


I. 


The first ground of error is that the Court withheld from the 
jury plaintiff's evidence, showing that the imported articles 
were known in the commerce of this country by the words or 
terms used in the Statute, to wit: granite and all building or 
monumental’stone, refusing to submit that qnestion to the jury, 
and charging them as matter of law, that plaintiff's importa- 
tions were not enumerated by those terms. 
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If evidence was offered competent to sustain this issue, the 
error assigned is clear. 


In Lawrence vs. Allen, 7 How., 797, this court said : 


“Tn several analogous cases as to teas, cotton bagging, and 
“sugar, thisCourt has held that it is a proper fact for the jury 
‘*to decide, whether the imported article is or is not Known in 
‘commerce by the words or terms used in the tariff imposing 
‘the daty, and not a question of law to be settled by the court 
‘as was done here.’ Then follows the citation of the 
authorities up to that time, 1848. 


Again in 1875, this Court in Tyng vs. Grinnell, 92 U. S., 470, 
recapitulated its decisions on this point and said ; 


‘Suffie it to say without multiplying authorities, that the 
‘onle of law is settled, that the question whether an imported 
‘‘article is or is not known in commerce by the word or terms 
‘used in the act imposing the duty, is a question of fact for 
‘the jury and not a question of construction.”? And such is 
the law to-day. 


In Robertson vs. Salomon, decided at the last term of this 
Jourt, it is said, 130 UL S., 415: * The court told the jury, that 
‘the commercial designation of the article, or what the article is 
‘called in trade and commerce, or the name bean, has nothing to 
“do with the question. We think the court erred in this in- 
‘struction. The commercial designation, as we have frequently 
‘decided, is the first and most important designation to be aseer- 
“tainedin settling the meaningandapplication of the Tariff laws. 
See Arthur vs. Lahey, 96U.S., 112, 118; Barber vs. Sehell, 107 
“UL S.. 617, 623; Worthington vs, Abbott, 124 U. S., 434-436: 
‘Arthur's Exeeutors vs. Butterfield, 125 U.S... 70-75. Butif the 
commercial designation fails to give an article its proper place 
‘in the classifications of the law, then resort must necessarily 
‘be had to the common designation. 

“We think, therefore, that the court erred both in its charge, 
“and in the exelusion of the evidence offered ; especially as 
* without any evidence, and with the common knowledge which 
“ weall possess, the court might almost have been justified in 
** directing a verdict for the defendant.’ 


Admitting the nature and force of this rule what was the 
excluded testimony ¢ 


It was remarkable in quality, precision and disinterestedness, 
and entitled to the highest probative character. Mr. Richard 
M. Upjohn is an architect of national reputation. Mr. J. J. R. 
Croes, a civil engineer, one of the Directors of the American 
Society of Civil Engineers, and the plaintiff Mr. Moffitt, a monu- 
mental seulptor and granite dealer, widely and = favorably 
known, As tothe quality of this evidence, the Court will 
notice that architects and civil engineers are best qualified to 
testify about stone. Their professions are practical ones. 
They build throughout the country. Their Knowledge and 
daily experience are more comprehensive and varied than those 
of any one quarryman, or stone cutter, or mason, or contractor, 
They deal with many business men of these classes in different 
parts of the United States, and must Know more than each of 


these classes. 


lhey select, plan and draft every stone in the structure, pre- 
pare the specifications, advertise for proposals, receive the bids, 
award the contracts for quarrying, dressing and setting the 
stone, superintend their execution, certify the vouchers for 
payment, and deliver the completed building to the owner. 


Without full, accurate and general knowledge of the trade, 
commercial and = professional nomenclature throughout the 
country, of the stone they buy and use, they would lack the 
rudiments of professional learning and of practical success. 


They purchase and build for others than themselves, and are 
disinterested in this controversy. 


When, therefore, they testified as they did, that al! these 
importations were Known in the trade and commerce of this 
country among dealers and all having to do with them, all as 
granite, anda part as building, and another part as monumental 
stone; that these were the correct terms applicable to the 
articles, what possible lawful excuse was there for ignoring the 
testimony, and withholding it from the jury? 


As their testimony was excluded under plaintiffs exception 
taken at the trial, it is rightfully incorporated in the Bill of 
Exceptions, and we ask the Court to read it. See Record, p. 9. 
fol. 27 to 40. 
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The plaintiff, a granite dealer. testified, Record, fol. 30. 


‘These goods were ‘granite’ as that term is known and 
generally used.” 


Mr. Upjohn testified, Record, fol. 33-4, that he was an architect 
of thirty years’ practical experience. ‘*T heard Mr. Molfitt’s 
description of these different cargoes imported by him. Granite 
was the proper term to describe them by in general. I never 
heard granite spoken of otherwise than as granite. No matter 
what ifs stage of finish is it does not change its name from the 
time it is in the quarry until it goes into the building. That is 
the only way [ ever knew it to be described. I know this to be 
the general custom throughout this country and in Kurope. — [et 
isalways called granite, if the material is granite, without re- 
gard either to the style of finish or the shape of the pieces or 
any thing of the kind. [never heard any other idea broached. 

QM When the term ** building stone” is used throughout the 
United States, in the stone trade and in your profession among 
architects, and all those people, what does it mean ? 

A. [t means any stone available for building. 

Q. Whetherit is just ready to put into the building, or at 
any prior time ¢ 

A. Yes, it means any stone available for building, whether 
cuf or uncat. 

Some buildings are largely monumental in their charaecrer 
such, for instance, as the New York Custom Honse. or the 
Post Office Building, and the stones that are used are monu- 
mental stones, depending on their size. If you are building a 
monumental building—monumental stone is hecessary to sus- 
tain it. 

The articles imported in this case, described by Mr. Moffitt as 
shafts, dies, parts of monuments, &e., fall under the common 
and accepted definition of monumental stone, if they were in- 
tended for monumental use. They might also be called dimen- 
sion stone or monumental stone,and they would also be in- 
cluded under the term “ granite.”’ 

And on his cross examination, fol. 36: 

The meaning of building stone in trade and commerce js any 
stone that is available for building. I don't know that the 
ordinary meaning is any different. 


ny 
the 
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Mr. Croes, a civil engineer of twenty-five years’ experience, 
testified, fol. 37. | 


The importations in this case described in detail as building 
work for the Dimes Savings Bank, &c.—shafts, ashlar, ashlar for 
spandrels, &c., are known in the engineering profession and 
among contractors and people who buy, sell and use them, 
under the general name of building stone and also as granite. 

®. Is it or is it not true that there isin the use of the term 
vranite asa general term, any qualification, implied or other- 
wise, restricting that term to any stage of preparation or finish 
of the article ¢ 

A. In the use of the word granite, there is no limitation in 
general as to its condition. 

Then he speaks of the details of the specifications and coa- 
clu les ** but allcome under the general classification of granite.”’ 

Like question and answer as to building stone. 

‘** My experience has been general ond the faets stated as to 
the general meaning and use of the terms are. those which gen- 
erally obtain throughout the country.” 

And on cross examination : 

* Any thing is building stone which is essential to held the 
building upand is so generally known and called. 

This testimony is not only uncontradicted, but as the Court 
assumed to exclude it, the truth of such testimony must for 
the purpose of such decision be admitted, together with all the 
conclusions the jury might rightfully have drawn from it. 


II. 
The Court erred in holding ' as matter of law the Statute 
did not enumerate under the term ~< ces, granite and all build- 
ing or monumental stone eXoe ot marble, the importations of 


the plaintiff. 
It is noteworthy in this ease that the Court fails to define the 


meaning of the Statute, co ing himself with ruling that 
plaintiffs goods * were not specifically enumerated in the tariff 
law.” although he had just deser (them as ** New Brunswick 


granite in the shapes and forms that have been deseribed to 
you.” 


a mem 
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As far, however, as his meaning can be gathered from the q 
record, it is that the words of the Statute were limited to granite f 
which had not been subjected to manipulation, polishing or | 
hammering, to bring it to shapes and forms fit for its intended \ 
yUTpPpose. i a 
, a ;, , w 

But any such limitation is erroneous, because general terms 
were necessarily and purposely used by the legislature to \ 
carry outanexaectly contrary intention, and we shall show from ' . 


the Statutes a legislative usage to this effect, whereby the 
plaintiff's importations were, as a matter of statutory construe: 
tion, clearly enumerated under the terms granite and all build- 
ing or monumental stone. 

When Congress uses general terms alone, particular qualifi- 
cations and limitations are not to be presumed, for when it in- 
tends to limit its import to crude or unmanufactured articles it 


tl rman, 


Says so. 
Of many instances in the Revised Statutes a few will 
illustrate, 


Agate unmanufaectured, asbestos not manufactured, asphal \ 
tum, and bitumen crude, brimstone crude, burrstone in blocks, 
rough or unmanufacturel and not bound up into millstones, r 
chalk and cliff stone unmanufactared, and so on through the 
free list. In Schedule M, we tind albata unmanufactured, 30 
per cent., antimony crude and regulus of 10 percent. And | 
sO On. , 


General terms are necessities of the langaage. Was not 
granite or building stone properly descriptive of these imported 
articles! ‘To describe them as caps, dies, plinths, shafts, &e. 
in the tariff acts would be foolish andimpracticable, because the 
architectural shapes and purposes of stone are so numerous, 
and the style of finish so varied, giving rise to different names 
for practically the same thing, that Congress would only encum- 
ber the statute book with a mass of details, lost in which. their 
intention would be defeated by unavoidable omissions. 

For instance, Worcester defines ** Ashlar 2" 1. Common 
freestones as they are brought, rough and chipped, from = the 
quarry .--Brande. 


2. Facings made of squared stones on the front of buildings, 
hewn stone for facing. Ashlaris said to be plane when it is 
smoothed, tooled when it is wrought into regular flutes, ran 
dom-tooled when cut without regularity, chiselled or boasted 
when wrought with a narrow tool, puiuted when wrought with 
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a tool still narower, rusticated when the grooves are sunk by 
cutting off the arrises or angles of the stone, and prison rustic 
when fitted into deep holes. —Francis. 

Here, besides rough ashlar, are seven varieties of finished 
ashlar, and if Congress had specified ‘* ashlar,’ there would 
have been the same argument for limiting that term by impli- 
cation, as for limiting building stone or granite by implication 
in this case. In short, upon the defendant's theory of statutory 
construction, Congress would be deteated in its intention of 
making one general, comprehensive rate, where it did not from 
choice or hecessity enter into particulars, using general terms 
only tO accomplish a general purpose, 

In the tariff Act of July 14, 1862, See. 6, 12th Stats., 549, the 
term was: * building stone of all deseriptions.’’ Is there any 
doubt that finished stone, ready to be hoisted up to its place in 
the wall of a building, there to be set by the mason or stone 
setter, is building stone of some description’ It may be 
marked and numbered (A. 49), or (C. 75), or designated on 
the plan as caps, sills, ashlar, &¢., but it is in common speech, 
and that of the statute, building stone. 

The work on it has made it building stone, instead of paving 
stone or monumental stone, and the work that has made m>nu- 
mental stone has distinguished that from building stone. Only 
by shape and finish can monumental stone be distinguished 
from building stone, and, as the iaw contemplated a distinction 
by separate mention of each, consequently it contemplated the 
workmanship necessary for creating that distinetion. 

Coming now to the legislation of June 30, 1864, See. 94 13, 
Stats. 267, we find here that the words, ** Slate, freestone, sand- 
stone and marble,” are defined as including ** building stone,” 
because the Statute says, *‘and building stone of any other 
description; therefore ** marble,”’ for instanee, here includes 
marble bnilding stone—not that all marble is building stone, 
but such marble as by proper workmanship is building stone, 
falls under the head of **marble” as a proper, general descrip. 
tive term 

Next we notice that the taxable portion of marble here is only 
that which is further described as ‘*when dressed, hewn or 
finished,’ and this latter, finished building stone, continues to 
be, and to be called building stone, until it forms part of the 
building, and ever afterwards, for the proviso says, ** provided 
that the cost for the erection, fitting, adjusting or setting build- 
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ing stone of every description shall not be included in the as- 
sessment of any duties thereon.” 


All these exempted elements of value, viz., ‘erection, fitting, 


adjusting and setting.” are those whieh fo//o the finishing of 


the stone, so that *“*bnilding stone of any description” must 
refer toand embrace building stone entirely finished by ham- 
mering, polishing, &e., entitled to thelr appropriate specific are 
ehiteectural names, and ready fo de erected, fitted, adjusted and 
Sey. 

[n the next paragraph **marble’” again appears as inclusive 
of monumental stone —/. ¢.. marble cat in such shape and with 
such anish as to show that it is not marble building stone. The 
words i with or with yrit inser iptions _ refer direetly tO finished 
monuments, for the inseription is the final dedieation to use, 
anal yet they are enumerated, not as monuments, but as mon- 
umental Shoes. 

Referring again t» Building Stone, it will be seen that the 
dutiable portion is deseribed as ** dressed, hewn or finished.” 
and the exXempl portion is deseribed in See. 96 puaue 272. As 
‘marble and slate, or other building stones, in bloek, rough ot 
unwronughr.” If the theory of the vovernment is correet, these 
words, **in block, rough or unwrought,”” are superfluous. 

Sut in view of the testim my in this Case and of the other 
statutes, we see how necessary they were, unless all building 
stone was to be exempted, which was not the purpose. When 
we come to the repealing act of July 13, 1845, See 10, 14 Stats. 
l48, where only one object was to be accomplished, we find the 
repealing term ois ‘‘building stone of all Kinds, ineluding 
Slate, marble, freestone and soapstone, and rock and ground 
gypsum.” 

Here “building stone of all kinds’ ineluded absolutely 
“dressed, hewn and finished” building stone, beeause that 
only was taxable, and only that tax existed to be repealed- 
building stone in block, rough or unwrought was already free 
OD FAO IME. 

No clifference wiil be found between this term here. ** Build 
Ing stone of all Kinds.” and call building stone.” in the next 

subsequent Aet of S70, so far as granite is concerned, and if 
* building stone of all Kinds” includes that whiels is ** dressed. 
hewn and finished.” in the Acts of 1854 and 1863. so does ** all: 
building stone,” inthe Act of 1870, inelude * dressed. hewn and 
finished’ granite for building purposes. 
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In the Tariff Act of July 14, 1870, See. 21, 16 Stats., 264, which 
repealed the Tariff Act of 1862 on Building stones, the provisions 
are : 

On rough or untinished grindstones, $1.50 per ton; on fin- 
ished giindstones, $2.00 per ton. 

On freestone, sandstone, granite, and all bailding or monu- 
mental stone, except marble, 31.50 per ton. On all sawed, 
dressed or polished marble, marble slabs and marble paving 
tile. a compound duty, with the proviso that if exeeeding six 
inches in thickness such marble shall be subject to the daty now 
imposed upon marble in blocks. 

Under this Statute, the generic name grindstones covers both 
the rough or unfinished and the finished stones. Two classes 
were created by the proper adjectives, because the legislature 
Wished to impose different rates of duty aceording to the dif- 
ferent conditions of finishel and untinished. Sawed, dressed 
and polished marble is excepted from building and monumental 
stone, under the term of *S marble,” and differing rates of duty 
lmposed, according to speciied conditions, because the legisla- 
ture wished to impose different rates of duty on those different 
conditions. 

But farther on they are all mentioned collectively under the 
head of ‘*marble”” in the proviso, where even marble slabs and 
marble paving tile mentioned as such eo nomine, are again men- 
tioned as “‘such marble,” and if they exceed six inches in 
thickness are classed as marble in blocks. Advertent as the 
legislators Were here to the differences between wrought and un- 
wrought, finished and unfinished, sawed, dressed and polished, 
asapplied to marble and grindstones, they were equally advert- 
ent to the same things in the granite, building or monumental 
stone Clause placed immediately between the two, and out of 
which they carved from all building and monumental stone the 
exception of marble only. We have seen what * marble’’ com. 
prises and means here, and the conelasion is irresistible that 
Congress had a different intention as to granite, and all build- 
ingand monumental stone, from what it had as to grindstones 
and marble. That different inteution being that ‘Sall”’ as the 
Sratute declares of the former should pay one single rate of 
duty, viz., $1.50 per ton, wrought or unwrought, finished or un- 
finished, sawed, dressed or polished, as the case might be, while 
marble and grindstones were, by fil expressions, separated into 
ditferent classes, according to workmanship, and at various rates 
of duty, ‘ 
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In short, we must conclude that they intended what: they 
said. How eise is effect to be given to the significant word 
‘‘all,”’ which absolutely estops this metaphysical diminution 
of the comprehensiveness of the Statute? 

In the Revised Statutes, where opportunity was offered for 
the correction of erro.s, if any existed, this legislation was 
re-enacted with slight change, viz. :— 

Stones :—Freestone, granite, sandstone, and all building or 
monumental stone, except marble, one dollar and fifty cents 
per ton. 

Under this act our importations were made. 

The act of 1883, although subsequent legislation, we refer to 
as in marked contrast with the terms used in the Revised 
Statutes. By force cf the language of the act of 1883, two 
classes are manifestly created of what in the Revised Statutes 
was one class only. 

The theory of the government in this case is that by con- 
struction the single class of the Revised Statutes should be 
separated into two classes, which is in violation of its text and 
of the intention of Congress. For when Congress has the 
intention ascribed to it by the government, Congress well 
knows how to carry out that intention, and its method is that 
adopted in the act of 1883, as well as in acts prior to the 
Revised Statutes. 

Comparison of the act of 188% with the acts prior to the 
Revision, does show that when the intention was to separate 
building stone into classes for different rates of tax or exemp- 
tion, like methods as in the act of 1883 were pursued, and terms 
of limitation and qualification expressly inserted, viz.:—Act of 
1364, ** Building stones in block, rough or unwrought.”’ 

Act of 1883, unmanufactured or undressed building stone not 
specially enumerated, Kc. 

Act of 1864, ‘* Building stone when dressed. hewn or 
finished.” 

Act of 1883, ** Stones as above (é. ¢., building stone) hewn, 
dressed or polished.”’ 

Whereas the Act of 1866, when no distinction was intended, 
includes all the varieties of finished building stone under the 
term‘ building stones of all kinds.’ 

As in like manner does the Act of 1870 and the Revised 
Statutes when they say *‘all building stone.”’ 
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It is clear from the Statutes that whenever Congress intended 
to split up building stone into classes according to finish or 
condition, it has done so by using the proper adjectives, creat- 
ing and defining those classes. Whenever it has intended to 
provide for all building stone, &c., comprehensively including 
all classes, it has omitted the adjectives relating to conditions 
of finish. 

And where we find the omission of such adjectives, we are 
not to assume that the omission was accidental, or that by 
intendment such words are to be supplied, bat direetly the 
revelse. 


The application of the Statute to the goods in dispute, and 
the consideration of the testimony as to what they were in fact 
was for the jury. 

True, the Court might, upon the uncontradicted testimony, 
have directed the jury to find for the plaintiff, as the evidence was 
all one way, that this was granite and building and monumental 
stone, but it had no power to direct a verdict for the defendant 
contrary to this evidence, and if he saw fit to refuse a direction 
to find for the plaintiff. then the evidence should have been 
submitted to the jury, with proper instructions. 

The evidence ignored by the Court relating to what the goods 
were in fact, and by what names they were generally known 
was, 

Mr. Moffitt’s testimony, fol. 29-30. 

L have been in the granite business for the last ten years, 
The material of these goods is granite; the uses were for build- 
ings and outside structures and interior construction ; the 
monuments were for erection in cemeteries. The labor that 
was put on the granite was for the purpose of fitting it for 
building and monumental purposes. 

These goods were granite, as that term is Known and gener- 
ally used. 

Mr. Upjohn’s testimony, fol. 33-34. 

That he was an architect of thirty years’ prac‘ical experience 
in the erection of buildings. [I heard Mr. Moffitt’s description 
of the different cargoes imported by him. Granite was the 
proper term to deseribe them by in general. I[ never heard 
granite spoken of otherwise than as granite, no matter whatits 
stage of finish is, it does not change its name from the time it is 
in the quarry until it goes into the building. 
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Building stone means any stone available for building, 
whether cut or uncut. 

Shafts, dies, parts of monuments, fall under the common and 
accepted definition of monumental stone, if they were intended 
for monumental use, 

Mr Croes, page 14. 

That he was a civil engineer of 25 years’ practical experience. 
A column, or shaft, or pedestal, which enters into the construc- 
tion of a building is building stone, and is known as building 
stone. Any thing is building stone which is essential to hold 
the building up, and is generally so Known and called. 

Fol. 37. In the use of the word granite, there is no limitation 
in general as to its eondition, —of preparation or finish. 

See also testimony of John N. Dyer, one of defendant's 
witnesses, page 18 of Record. 

My business is the granite business. In the granite business 
we do monumental and fitting work, we build monuments and 
buildings and cut building stones. Wedo the work for masons, 
sometimes for the owners. Wemake monuments and set them 
up inthe cemetery. The articles in their parts before they are 
erected are called monuments. 

On cross-examination he testified: Q. Do you set stones? <A. 
Yes sir, We set our own monuments in general. Q. Do you set 
building stone ¢ A. Sometimes we do; very rarely; we generally 
give that out. The people who set that stone are called granite 
setters, and brown stone setters, and any kind of stone they set. 
They can set any kind of stone. Q. In what condition is the 
stone When itis set? A. Why, it is finished. The man setting 
the stone is called a stone setter. IT understand very little about 
marble. [Lam a granite man entirely. 

Upon such testimony as this, that from the birth of the 
article until it was set into a bnilding it was in fact building 
stone, and so known, and monumental stone as the case might 
be, and so known, and granite and so known, and that the 
plaintiffs articles were sueh things and so known and without 
any contradictory testimony, what right had the Court to 
withhold such testimony from the jury and apply the statute 
himself to the imported articles in a sense directly contrary to 
such testimony ¢ 
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Other cardinal errors of the Court were in refusing to charge 
the jury properly, and in charging the jury improperly, on the 
law of similitude, in the event that the jury should find the 
goods non-enumerated, in which event he was asked to charge 
that ifa similitude was found to exist between the importations 
and granite and all building or monumental stone, either in 
material, quality, texture or use, then they must be classed for 
duty with the enumerated articles they most -nearly resemble 
in either of these particulars, according to the most exact like- 
ness found to exist. 

And that the intent of the rule was that non-enumerated 
urticles which were the same or substantially the same, either 
in material, qual.ty, texture or use, as enumerated dutiable 
articles should be classed together, and if such similitude ex- 
isted, the articles could not be classed as non-enumerated 
manufactured articles, nor could they beso classed if the jury 
found them to be granite in material, quality, texture or use, 
and not otherwise enumerated or provided for. 

Instead of these requests he gave the objectionable ones that 
‘the identity or the likeness must be similar in various par- 
ticulars.” 

‘* It may be said so faras this case is concerned that the mere 
identity of material is not in and of itself necessarily sufficient 
to place these articles under the section referred to by the 
importer.’ 

* That raw material may be so wrought upon or worked by 
the hand of the artisan or the artist that it changes its char- 
acter, that some other name will more properly and better 
describe it,” ** so that some other name is applicable to it.”’ 

That the jury might find on the proof—** That the articles 
‘were manufactured articles not before provided for either 
‘directly or by similitade to other articles mentioned in other 
‘portions of the Statute. If you so tind, that ends the case, 
‘your verdict should be for the defendant.” 

Also that if the jury should find uo substantial similitade 
between the articles imported and any other articles mentioned 
in the tariff, their verdict should be for the defendant. 

We may first remark of the similitude section that it is a rule 
prescribed by the legislature for ascertaining and determining 
the effect of ifs own enactments, 
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And if ever the language of this Courtin Binns v Lawrence, 
12 How. 17-18, should be applied, it is to the text of a legislative 
rule of construction—*' That whenever the will or intention of 
‘the law making power is declared in plain and unequivocal 
‘terms, that will or intention must be followed—absolutely 
** followed.” 


This similitude rule is not to be disregarded or modified at 
the discretion of the court below—the plainly declared legis- 
lative will is to the contrary. 

[t declares absolutely, in the d/s/unelive, that the similitude 
in e/fher one of the enumerated particulars, material, quality, 
texture or the use to which it may be applied, shall, if found to 
exist, control the classification,,in the absence of all the others. 

The court below declared that ‘the identity or the likeness 
must be similar in various particulars,” thus contradicting the 
statute, and that there should be no mistake about his meaning, 
he went on to say, ** Mere identity of material is not in and of 
itself necessarily sufficient to place these articles under the 
section referred to by the importer,” and that if labor had been 
expended on the material so that a new name arose, material 
should have no effect. 

But the law was intended to apply to things having different 
names from those enumerated, and to elassify them by simili- 
tude in material, &e., to things that were named, 

Differences in name so far from being an objection to the 
application of the similitude rule furnish the reason for the 
existence of the rule, and the only cases where it can be applied ; 
for if there was no dilference in name, there would be no non- 
enumerated articles, 

That the points of similitaude are used in the disjunetive is 
decided by Judge Lacombe, Cirenit Judge of the 2nd Cirenit in 
Weilbacher v. Merritt, 87 Fed. Rep'r, 89. 

This clause does not require that the resemblanee should be 
inall four ofthe particulars mentioned.””  Sowe have a district 
judge of the 2nd Cireuit at a Cireuit Court. holding one way, 
and a Cirenit Judge of the 2nd Circuit, holding at Circuit the 
other way. : 


Second, Identity of material can in no ease be disregarded 
in determining questions of classification under See, 2499 R. S. 
Webster defines : 
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Similar: 1. Exactly corresponding, resembling closely, pre- 
cisely like. 2. Somewhat like, nearly corresponding, resem- 
bling in many respects. 

Similitude. The state of being similar or like; resemblance, 
likeness, as similitude of substance. 

Like a. 1. Equal in quantity, quality or degree, exactly 
corresponding, &e. 

Like n. The counterpart ; an exact resemblance, a copy. 

The object of the law being to put like with like. identity is 
of the highest importance and the first: sense of similitude in 
which the rule is to be applied. 

And as to ** material,’ that is the first particular of similitude 
named in See, 2499; and also the last clause of the section is 


absolute that a non-enumerated article composed of two or 


more materials shall pay the highest rate of duty levied on 
either material, An article composed of one material only is 
already in the first clause of the seetion, made dutiable aecord- 
ing to that material if it be adutiable one, by reason of simili. 
tude with it in that respeet. Thus, material is, so to speak, 
the alpha and omega of the section. 

Considering that the statute says ifa non-enumerated article 
‘* bears asimilitude either in material,“qualityv, texture or the 
use to which it may be applied, to any article enumerated in 
this title as chargeable with duty,” it shall pay ‘* the same 
rate of duty whichis levied and charged on the enumerated 
article which it most resembles in any of the particulars b-fore 
mentioned,” it was clearly error in the Court to charge a jury 
that of a non-enumerated article under the similitude statute 


** 


the material of which it was composed was unimportant or of 
slight importance. 

Change of name, whether resulting from labor or otherwise, 
was. under this statute, of no consequence, °° material.’ not 
name, was the statutory test. 

The Court instructed the jury in effect that granite, which, 
by manipulation and labor, had come to be called hammered, 
eut or polished granite, or building stone, or monumental 
stone, or bases, caps, ashlar, &c., because of such new names 
was no longer in material ** granite.” 

Asa legal proposition we cannot assent to this. The impor- 
tation is an entity, and if granite is not the material of which it 
is composed, then it has no material and must be but a mental 
conception, non-existent in fact. 
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The evidence was, that from first to last it was granite in» 
name and in fact, and whatever was done to it did not change 
its name of granite. 

In any view that we are able to take of if, this charge is erro- 
neous and tended only to mislead the jury, setting up ** some 


other name’? in place of “material, quality textare or the use 
to which it may be applied,” which are the only statutory 
requisites on which sitailitude can be based. 

This Court has held in Murphy v. Arnson, 96 U. S., 131, 133, 
that the similitude, ‘fin the use to whieh it may be applied.” 
plainly refers to the employment of an article or its effects in 
producing results, rather than to its adaptability for sale as a 
substitute for another commodity. 

[t was in evidence that the use of unwroughr granite was for 
building and monumental purposes and that plaintiffs impor- 
tations were fot the same purposes, 

A particular and important quality of color, besides strength 
and durability and texture, were also noted in evidence. 

Thus there was an exact likeness in the highest form, identity 
in all the statutory particulars, 

The requests and exceptions taken were necessary, in view 
of what the Court had charged, to inform the jury of the exact 
scope and meaning of the similitude law and were improperly 
refused, 

The jury were led to believe, by the charge of the Court, that 
finding an absolute identity to exist between the enumerated 
articles, granite and building stone and the imports in question, 
they might, nevertheless, disobey the statute and disregard 
this identity on the plea that it was not ‘ta substantial simili- 
tude.”’ 

This was erroneous. [ft was not for the Court to say, as mat- 
ter of law, nor for the jary to find thatan exact compliance 
with statutory requirements was not substantial. Otherwise 
a legislative rule of construction would be abrogated. 

The question of a substantial similitude in the statutory par- 
ticulars conld only arise where the likeness was not exact in 
those particulars —under the secondary meaning of similitude— 
but where idenlily was proved, no question could intervere of 
substantiality. // is substantial because lhe slatlute SUMS SO. 

And if that exact similitude existed—as was proved —the 
Court had no power to say that it was immaterial or to say to 
the Jury that they might disregard it. 
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If this is not so, then Congress can only give the forms of 
legislation without its substance, for under the guise of inter- 
pretation not only is the legislata@eealtered, but the very rule 
prescribed by Congress for ascertaining its intent in doubtful 
cases, is departed from, where its exact terms have been com- 
plied with and it is precisely applicable. 


IV. 


The Court further erred in ruling at the close of plaintiff’s 
case, that as matter of law the importations were manufactured 
urticles and also in charging the jury, fol. 61. 

You may find gentlemen, upon this proof, that these articles 
are covered by this section of the statutes; that is, that they 
were manufactured articles not before provided for, either 
directly or by similitude to other articles mentioned in other 
portions of the statute. If vou so find, that ends the case. 
Your verdict should be for the defendant, 

The testimony showed that these pleces of granite had been 
split out after plans designed for buildings or monuments, and 
that the labor bestowed upon it was for the purpose of fitting 
it for building and monumental purposes, 

Granite and all building or monumental stone were enume- 
rated articles. | 

This court has lately held upon the subjeet of manufactured 
articles in the case of shells, ground and polished for ornament- 
ation and etched with acids, producing inseriptions and the 
Lord’s prayer upon them, that they were not manufactured, 
and were not manufactures of shells, and were free of duty, the 
statute being ‘Shells of every deseription not manufactured,”’ 
free, and “Shells, manufactures of, 357 ad val.” 

Hartranft vo. Wiegmann, 121 U. S., 600. 615, 616, where too 
the decisions upon manufactured articles are collated. And our 
stone statute is not limited and qualified by “ manufactured,” 
or *‘unmanufactured,” as in the shell case. The mere 
preparation of this building stone to make it more fit and 
suitable for its intended use as building stone, did not convert 
it from building stone into any different article, or into a 
manufactured article, any more than in the case of the shells. 


to 


Secondly. Uf these importations were enumerated articles, if 
they fell within the description of ‘** Stones, granite and all 
building or monumental stone,’ then they were dutiable as 
such by virtue of such enumeration ; ang this court says in 
Arthur v. Butterfield, 125 U. S., 70-76, 

‘To place articles among those designated as enumerated, it 
“is not necessary that they should be specifically mentioned. 
‘Tt is sufficient that they are designated in any way to 
“distingnish them from other articles. Thus the words 
‘“*manufactures of which steel is a component part,’ and 
‘manufactures of which glass is a component part,’ have 
been held a sufficient designation to render the goods enume- 
‘rated articles under the statute, and take them ont of the 
‘ similitude clause. Athur vs. Sussfeld, 96 U. S.. 128. 

* Upon the same principle, ‘manufacturers of hair’ must 
‘be held a sufficient designation to place such manufactures 
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among the enumerated articles,” 
In the Sussfeld case the specific name of the goods was 
‘steel spectacles.” In the Butterfield case, the specific names 
were ** brilliantines, lustrines, alpacas, and mohairs.”’ 

Of what consequence was it then, that our building stone was 
known by subordinate architectural terms, such as ashlar, 


shafts, caps, dies, &c.! 


Thirdly. lf the articles were non-enumerated, they were to 
be classified oy similitude if possible with some enumerated 
dutiable article, before they could fall into the residuary clause 
under which the Collector acted, 

That the statutory similitude existed in this ease had been 
shown by full, undisputed and unimpeached evidence. The 
jury had the physical power and the opportunity to disregard 
it, but they had no lawful power so to do, and a verdict con- 
trary to the evidenee would properly have been set aside for 
that reason. And the Court had no right to tell them in his 
charge that they might find the articles to be neither enumer- 
ated or provided for by similitude, upon the proofs presented 
to them. 
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The question of error is, do the proofs presented by the Bill 
of Exceptions sustain such acharge? And we say the Court 
erred in charging as he did. 


Murphy v. Arnson, 96 U. %., 182. 
Morlot v. Lawrence, | Blatch., 608. 

ae ~ Ross v. Peaslee, 2 Curtis, C. C., 500-01. 
Arthur v. Fox, 108 lL. S., 128. 


The judgment below was for the reasous assigned erroneous 
and should be reversed with costs. 
EDWARD HARTLEY, 
WALTER H. COLEMAN, 


Comin / hor Plaintiff in ii AuT. 


In the Supreme Court of the United States. 


OcToBER TERM, 1889. 


Joun M. Morrirt, PLAINTIFF IN ERROR, | 
vs, 
Cuarutes E. MILuter anp Dante. G. 
Rollins, executors of Chester A.. 
Arthur, late collector, ete. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW 
YORK. 


BRIEF FOR THE DEFENDANTS IN ERROR. 
This is an action by an importer to recover 
back the amount of an alleged excessive exac- 
tion of duties on three separate importations into 
the port of New York from St. John, New 
Brunswick, by the schooner Ben Bolt, in the 
months of July, October, and December, 1875. 
8606——1 
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The appraiser, after examining the merchan- 
dise deseribed iN) the InVolce ot the July lImpor- 
tacion, reported it to be ‘44 cases monuments 
and 22 eases polished panels,” and classified 
them tor duty at ZU per cent. as non-enumerated 
manutactured articles (p. 8). 

The October Importation he reported as “mone. 
uments and rough granite,” and classed the 
former for duty at 20 per cent. as non-enumerated 
manufactured articles, and the latter at 51.50 a 
ton, as “granite, rough and unmannutactured” 
(p. 5). 

The December importation he reported as 
‘monuments and polished granite,” and classified 
them for duty at 20 per cent. as *non-enumerated 
manufactured articles ” (p. 8). 

The plaintitt’s entry ot the July Importation 
described it as ‘66 cases building stone;:” lis en- 
try of the October importation described it as 
“99 cases polished granite and 14 pieces rough 
granite; and his entry of the December importa- 
tion described it as **59 cases polished red gran- 
ite and 32 cases monuments” (p. 8). 


The colleetor levied and collected the follow- 
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ing rates, namely, on the 14 pieces of “ rough red 
granite,” a duty of 31.50 per ton under section 
2503, and Schedule M of section 2504, Revised 
Statutes. Section 2503 provides that ‘“ There 
shall be levied, collected, and paid upon all articles 
mentioned in the next section imported from for- 
eign countries the rates of duty which are by the 
schedules respectively prescribed,” and Sched- 
ule M of section 2504 contains this provision : 
“Stones: freestone, granite, sandstone, and all 
building or monumental stone, except marble, 
one dollar and fifty cents per ton,” and on all 
the remainder of the importations he levied and 
collected a duty of 20 per cent. ad valorem under 
section 2516, Revised Statutes, which is as fol- 
lows: 

There shall be levied, collected, and paid on the importation 
of all raw or unmanufactured articles not herein enumerated 
or provided for a duty of ten per centam ad valorem, and on 
all articles, manufactured in whole erin part, net herein enn- 
merated or provided for, a duty of twenty per centum ad va- 
lorem (p. ), 

The bill of exceptions (pp. 9-19) shows that 
the plaintiff introduced evidence tending to show 
that the term “granite” was used indifferently to 


designate that sort of stone in its rude state as 
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well as every artificial form in which it appears, 
and also that granite, in any of its states, prop- 
erly came under the head of ‘building or monu- 
mental stone;” that the articles held by the col- 
lector to be dutiable as *‘manutaetured” required 
more or less manipulation betore they could be 
made to answer the purposes tor which they were 
made, and to this was added testimony tending 
to show the substantial ditferences between vrali- 
ite and marble both as to original formation and 
use, and the superiority of granite to marble for 
purposes requiring exposure to weather. 

The detendant rave evidence tending to show 
resemblances between marble and eranite in the 
uses to which the two kinds of stone are applied; 
that marble monuments, like eranite ones, are 
constructed in pieces and then put together, and 
are called monuments when in pieces, and that 
granite and marble differ as to durability. 

The court charged the jurv: I. That it had 
been settled in that court, by the previous dle- 
cision of an able judge, that articles such as the 


collector held to he dutiable in this case at ZO 
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per cent. ad valorem were not enumerated in the 
provision of the tariff laving a duty of $1.50 
per ton on “Stones: freestone, granite, sandstone, 
and all building or monumental stone, except 
marble.” 

I]. That as the plaintiff had in his protest (p. 
9) called attention to the similitude clause of the 
tariff, namely, section 2499 R.S., he should be 
taken to have niade the point that the articles in 
question were dutiable at 41.50 by reason of re- 
semblance to the articles mentioned in the tariff 
provision next hereinbefore cited, in addition to 
his other point that those articles were enumerated 
in that provision. The Court then referred to 
the fact that the District Attorney had claimed 
that the articles were dutiable, by virtue of the 
similitude section, under another provision con- 
tained in schedule M, section 2504, namely : 

Marble.—Marble, white statuary, brocatella, sienna, and 
verd-antique, in block, rough or squared, one de llar per enbie 
foot, and in addition thereto, twenty-five per centum ad va- 
lorem; veined marble and marble of all other deseriptions, 
not otherwise provided for, in block, rengh or squared, fifty 
cents per cubie foot, and in addition thereto, twenty per 
centum ad valorem; sawed, «dressed, or polished marble, mar- 
ble slabs, and marble paving-tiles, thirty per centam ad va- 


lorem, and, in addition, twenty-five cents per superticial 
square foot not exceeding two inches in thickness. If more 


F 
than two inches in thickness, ten cents per foot in addition 
to the above rate for each inch ‘or fractional part thereot in 
excess of two inches in thickness, but if exceeding six inches 
in thickness, such marble shall be subjeet to the duty imposed 


upon marble blocks, All manufacture of marble not otherwise 
provided for, tifty per centum ad valoretn, 


Thereupon the court told the jury that if they 
found that the articles imported bore a resem- 
blance to the articles named in the provision 
relied on in the protest—pointing out at the same 
time the particulars in which such resemblance 
might consist and illustrating the subject by 
examples—they should return a verdiet for the 
plaintiff, but that it would not be enough to 
entitle the plaintiff to recover to show that the 
articles imported equally resembled those enu- 
merated in some other provision than the one 
relied on in the protest, or to show that the arti- 
cles imported bore a greater resemblance to 
articles enumerated in some other provision than 
the One relied on in the protest. 

The court told the jury that it was the eol- 
lector’s duty to look through the tariff to see 
whether the articles in question were therein 
enumerated, and if they were not found so to 


be, then to see if they were dutiable under the 
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similitude clause, and, if not, then to assess the 
duty under the provision under which he did in 


fact assess it. 


PARTS OF THE CHARGE SPECIFICALLY EXCEPTED 
TO BY THE PLAINTIFF. 


“You may find, gentlemen, upon this proof 
that these articles were covered by this section 
of the statutes—that is, that they were manu- 
factured articles not before provided for either 
directly or by similitude to other articles men- 
tioned in other portions of the statute. If vou 
so find, that ends the case; your verdict should 
be tor the defendant.” 

2. “I have said in your presence, and I say 
now, that they were not specifically enume rated 
in the tariff law.” “So I say to you, as matter 
of law. that these articles were not enumerated 
and specifically named under this section of the 
statute, to which reference has been made b 
the importer,” viz, Stones: granite, and all build- 
ing and monumental stone. 

“You will bear in mind that under the 
similitude clause the identity or the lkeness 
must be similar in various particulars. There 
shall he levied, collected, and paid on each and 
every non-enumerated article which bears a 
similitude either in material, quality, texture, or 
in the use to which it may be applied to any ar- 
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ticle enumerated in the tariff. It may be said, 
so far as this case is concerned, that the mere 
identity of material is not in and of itself neces- 
sarily sufficient to place these artic les under the 
er referred to by the importer. 

“In other words, raw material may be so 
Preis upon or worked by the hand of the arti- 
san or the artist that it changes its character; that 
some other name will more properly and better 
deseribe it. In other words, as I stated to you, 
gentlemen, the work of the artisan, the mee shanie, 
the artist may change the raw material so that 
— other name is applicable to it.” 

. “Tf, however, vou find that these articles 
or any portion of them because there has been 
no ev idene ‘e offered which would justify the court 
in authorizing you to separate the various in- 
Voces, hore nearly assimilated to other articles 
in the tariff to which your attention has been 
called, or if you find that there is no substantial 
similitude between these articles and any other 
articles mentioned in the tariff, then your verdict 
should be tor the defendant.” 


PLAINTIFF'S REJECTED REQUESTS. 


The plaintiff tried (by requests 1, 2, 5) to get 
the court to lay down that, whether the stone im- 
ported was rough, polished, or cut to size or shape, 


they must find for the plaintiff if they found that 
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it all went under the name of granite (pp. 22, 
23). 

The fourth, fifth, and sixth requests related to 
the similitude provision, and are fully covered by 
the court’s charge (p. 23). 

The seventh request raised the point that 
whether the articles in suit are granite or building 
stone or monumental stone is a fact for the jury, 
under the instructions of the court (p. 24). 
‘The eighth request was that if the jury found 

that the articles in question were known in the 
trade and commerce of the country at the date of 
the passage of the tariff act of 1870, the plaintiff 
was entitled to a verdict (p. 24). 

The ninth request stated that, as it is conceded 
and fully established by the evidence that the 
articles in suit are granite and were so known to 
the trade before and have been since 1870, the 


jury must find tor the plaintiff. 
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ARGUMENT. 
I. 


Do the articles in question fall within the provision 
‘ Stones: freestone, granite, sandstone, and all 
huilding ay monumental stone, except marble, One 


, 


dollar and fifty cents per tou”: 

The plaintiff insists that under a tariff, clearly 
protective in poliey, all distinction is ignored 
between rough, undressed granite, as taken from 
the quarry, and granite that has received a large 
additional value by theskill of the artisan ; in other 
words, the polished granite shaft of the monu- 
ment, the granite blocks carved and polished to 
ornament buildings, are to be brought into our 
ports to compete with our home labor at the 
same rate of duty as unhewn granite. 

Was it, then, the intention, in layinga duty of 
$1.50 per ton on “srones,” to embrace stones 
highly wrought and polished, as well as un- 
dressed? Is it probable the legislature would 
have expressed such a purpose in such a way ? 
[s it quite respecttul to the legislative department 


to attribute sucha use of language to it? 


%, 


* 
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It is submitted that it is hardly reasonable to 
say that under the term granite stones granite fash- 
ioned and dressed so.as to be adapted to the most 
sumptuous uses is dutiable only at 51.50. per 
ton. 

The tariff, like all other instruments, is to have 
a reasonable, common sense interpretation, and 
where words in common use occur in it they 
must, as a general rule, be understood as com- 
monly used. Who, then, contracting to furnish 
granite stones, would be expecting to be called on 
for fluted columns ora richly wrought entablature 
to rest on them? 

On March 20, 1871, the Treasury Department 
held that section 21 of the act July 14, 1870, car- 
ried into the Revised Statutes, applied only to 
eranite in an unmanufactured state. 

And on January 16, 1873 (S. 8. 1375), that 
decision was confirmed, and was followed on 
September 5, 1874.(S. 5. 1938), by another de- 
cision, in which it is said: 


The Department has uniformly sustained the construction 
that the term ‘ granite,” as used in the law detining the duty 
on building stone, only applics to unmanufactured or undressed 


granite, 
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It is true that on February 1, 1875, Assistant 
Secretary of the Treasury Conant ruled, in a 
letter to the Secretary of War touching stone 
which certain Canadians had put in a bid to fur- 
nish to the United States, that the stone was 
dutiable at 51.50 per ton, “dressed or undressed.” 
It is to be remarked that this letter is perhaps 
not of the authority it would be if it had been 
framed tor the instruction of collectors of customs. 

It is submitted that no other construction than 
the one contended tor is reasonable or admissible 
in a tariff which winds up (§ 2516, R. 8.) with a 
sweeping residuary clause levying a duty of 25 
per cent. ad valorem ‘on all articles manufact- 
ured in whole or in part not herein enumerated 
or provided for.” 

The action of the court below, in this particu- 
lar, was based on a previous ruling in the same 
court by Judge Shipman, made on full consider- 
ation. 

It is, we submit, proper for the court to give 
weight to the fact that the tariff is based ona 
protective policy, in a case like this where the 


particular policy of the law will be defeated or 
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not, according as a broad or a narrow sense is 
given to a word. 

While it is true that a tax is not to be laid on 
doubtful premises, it is also true that revenue 
laws are to receive a liberal interpretation, and 
are not to be taken with the strictness of criminal 
laws. 

A good illustration of our view of the law is 
to be found on page 6 of the opposite brief. It 
is there said that the internal-revenue act of July 
13, 1866, \ 10 (14th Stat., 148), “exempts from 
tax ‘building stone of all kinds, including slate, 
marble, freestone, soapstone, and rock and ground 
gypsum,’ and also exempts MONUMENTS OF STONE 
OF ALL KINDS not exceeding in value the sum of 
one hundred dollars.” This shows clearly that 
Congress did not mean in that law that monuments 
should come in under the head of building stone, as 
it is contended Congress did mean in the tariff 
act of 1870. As another illustration we refer to 
the plaintiff's ‘voices (p. 8), which do not seem 
compatible with the plaintiff's theory that dressed 
granite may be properly described as granite 


simply. 
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As tor the act of Mareh 3, 1883, now in foree, 
<© far trom its lending the support claimed in the 
opposing brief | }). ), it works in our favor, for 
that act is, we think, plainly a@ legislative interpre- 
tation of the words of the act of 1870, under which 
it is claimed the articles imported are dutiable at 
$1.50 per ton. On the other hand, is it to be 
said that the construction we contend tor is to be 
lightly discarded in the case of a repealed law, 
the interpretation of which, as to “stones,” was 


acquiesced in by Congress tor thirteen years? 
REPLY TO THE POINTS OF THE PLAINTIFF IN ERROR. 


[, 


The court did not withhold from the jury the 
plaintiff's evidence that the imported articles 
went under the name of granite, as is stated 
(Brief, p. 11), but the court, being of opinion that 
Congress did not intend to include manufactured 
or dressed granite under the term ‘‘sTONES,” so 
said to the jury. When it appeared to the court 
trom the face of the statute that the stone meant 


was widressed, what occasion was there for the 


Lo 
jury to pass on the evidence before them that 
granite in the commercial sense meant both 
dressed and undressed, unless it was in some 
way their province to fix the meaning of the 
statute?) The question was not how many dif- 
ferent things went under the name “granite,” but 
which of those things the statute referred to. To 
determine this was the work of the expositor 


solely, and therefore a pure question of law. 


II. 


It is here complained (brief p. 15) that the court 
erred in ruling that the statute did not enumer- 
ate the articles imported. 

It is unnecessary to repeat what has been said 
above in support of the view taken by the 
court in this particular. 

We notice what seems a very misleading view 
of the law in the plaintiffs’ assumption that the 
statute means by building stone and monumental 
stone, stone shaped for those purposes (Bf., p. 17). 
[In a word, that it is the hand of man that gives 


the quality of building or monumental stone under 


RI Me oo 
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the law. The statute, we think, has no such 
SOTISE, but when it reters ic building and Monu- 
ental sfone means stone thiaat nay he used tor 
those PUPpOses Hence, it is perfectly proper tO 
speak of stone in the quarry as building or monnu- 
mental stone, as Mr. Upjohn, the architect, says 
in his testimony (p. 12). The court will not fail 
to see through this Invenlous attempt To bring 
manutactured stone within the sense ot the clause 
under w hich it is claimed these Importations were 
dutiable. 

When we reflect how little attention is vener- 
ally paid ic. the lancuage ot statutes, we frust 
that we may be exeused trom noticing particu- 
larly the discussion based (oT) Various torms of 
expression used in the several taritf acts, as a sort 
ot discussion that does not venerally advance in 
argvument on The taritt There Is Toe) much ot the 


: 


merely accidental and upremeditated 11) the lan- 
. - ] - 4 , i . , > . »* 
cuace of legislation to make identitv or ditter- 


“CONES Of MPYDPTESSTOT 1}} statirftes sj) par pate rid 


aly rvs Of much assistance in arriving he |evis- 


} 
— am 4 


lative iInfention. 
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This point (Bf., p. 23) relates to that part of the 
court’s charge that deals with the similitude pro- 
vision. 

It needs only to see clearly what the court did 
charge on this head to be satisfied of the unrea- 
sonableness of the position of the plaintiff in 
error. 

The court, in addition to reading the simili- 
tude provision, read from the opinion of the 
Chief-Justice in Fox v. Arthur (108 U. S., 125), 
in order to give the jury an explanation of the 
similitude clause in the very words of this court 
(p. 21), and no unbiased mind can derive from 
the charge an impression that the clause requires 
that all the particulars in which similitude may 
consist should co-exist. 

The practice of tearing a word or a sentence 
from the context of a judge’s charge and holding 
it up asa reason for asking this court to impute 
error is a kind of criticism that has not been re- 
ceived with much favor here. 


SH06—2 
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The charge speaks tor itselt. and it would 
almost be a reflection on the learned judge tor 
me to attempt any defense of what he said in 
expounding the similitude clause to the jury. 

This court will not disturb the judgment, it is 
presumed, unless it appear that what was said was 
calculated To mislead the jury. 

That the court was right in refusing to tell the 
jury that there was a similitude in mnatter of 
material hetween eranite sTtohes and eranite 
elaborated by the artisan would seem clear. The 
argument advanced by the detendant in error 
would establish a similitude in material between 
ordinary Canvas ana the Cahnvas surtace ot al 
pent painting, or bet Celi a block ot marble and 
a statue, supposing these examples to fall within 
the similitude provision. 

In such cases the labor expended on the crude 
material has transtormed the substanee, so that 
in the one case the picture takes the place of the 
‘anvas, and in the other the statue the marble. 
The hand of the artist or the sculptor has created 
a new thing. Indeed, in each of the cases sup- 


posed, the erunde material became the property of 


1! 


the painter or sculptor by the Roman law, “for,” 
say the Institutes, ‘‘it is ridiculous that a painting 
of Apelles or Parrhasius should be but the ac- 
cessory of a thoroughly worthless tablet” (Inst., 
Bk. 2, tit. 1, § 54). 

Now, what the court did was no more than to 
apply this well-established principle of law and 
COMMON sense. 

IV. 

All we need say under this division.of the op- 
posite briet is that there is no foundation for the 
therein claimed similarity between this case and 
Hlartranft ¢. Wiegemann (121 U.S., 615), where 
it was held that merely decorating .shells, to be 
used as shells, did not make them manufactures 
ot shells because, as the court saVvs—— 

Phey were still shells. They had not been manufactured 


into a new and different article, having a distinctive name, 
character, or use from that of a shell, 


It is respectfully submitted that the judgment 
should be affirmed. 
Ww. A. Maury, 


Assistant Attorney-General. 
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MUTUAL BENEFIT LIFE INS. CO. OF N. J. VS. K. SALENTINE. 1 


] Cireuit Court of the United States for the Eastern District of 
Wisconsin. 
UNITED STATES OF AMERICA, 1 


, . . . +. . * SS 
Eastern District of Wisconsin, j 


Ata stated term of the circuit court of the United States for the 
eastern district of Wisconsin, begun and held, according to law, at 
the city of Oshkosh, in said district, on the second Tuesday (being 
the thirteenth day) of July, A. D. 1886—present, the Honorable 
Walter @. Gresham, circuit judge, presiding, and the Honorable 
Charles E. Dyer, district judge: IF. Il. West, marshall; Edward 
Kurtz, clerk—among other, the following proceedings were had, to 
WIt: 


KATHERINE SALENTINE | 
i's 
i | : \t Law 
Poe Mervat Benerir Lire [Nsurance Co, or NEw { 
JERSEY. J 


be it remembered that heretofore, to wit, at a stated term of said 
court begun and held, according to law, at the citv of Milwaukee, 
in said district, On the first Monday (being the sixth day) of (cto- 
ber, A. D. 1SS84—present, the Honorable Charles E. Dyer, district 
judge, presiding—and on the first day of said term, to wit, 
on the tth day of October, A. D. 1884, the following proceed- 


9 
: ings were had, to wit: 
Order Docketing Case. 
KATHERINE SALENTINE 
8. 
The Murvat BEeNerir _— [INSURANCE COMPANY OF [{ At Law. 
NEW JERSEY. j 


This day came the defendant’s counsel, Messrs. Jenkins, Winkler 
& Smith, and presented to the court a copy of the docket entries, 
together with the original process, pleadings, and proceedings in 
this cause, certified from the county court for Milwaukee county, in 
this district, pursuant to an order of said court removing the case to 
this court, including the original petition of said defendant for such 
removal, its bond required by law therefor, and said order of re- 
moval. Whereupon it is ordered by the court that the said papers 
be filed, and that the cause be entered on the law docket of this court 
and be proceeded with in the same manner as if it had been com- 
menced here by original process. 

Which certified copies are as follows, to wit: 
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2 THE MUTUAI BENEFIT LIFE INS. CO. OF NEW JERSEY VS. 


> v P 
oo) Summons. 


County Court, Milwaukee County. 


KATHERINE SALENTINE, Plaintiff, ) 

: 

v. ' 

THe Mercan Benerit Lire Insurance Company of New JERSEY, | 
Defendant. } 


The State of Wisconsin to the said defendant : 

You are hereby summoned to appear within twenty days after 
service of this summons, exclusive of the day of service, and defend 
the above-entitled action in the court aforesaid; and in case of your 
failure so todo judgement will be rendered against you according 
to the demand of the complaint. 

Lk. P. SMITH, NATH. PERELES &€ SOAS, 


Plainti 's Attorne "Ws. 


I. O. address, 472 East Water St., corner of Oneida, Milwaukee, 
Milwaukee county, Wis. 
Db. G. ROGERS, OF Counsel. 


Dated Milwaukee, May 16th, ISS. 


(indorsed :) Milwaukee county, ss: [certify that on the 17th day 
of May, ISS4, at the city of Milwaukee, in said county, [ served the 
Within summons onthe within-named defendant, The Mutual Bene- 
ht Life Insurance Company, ly delivering ad copy thereof per- 
sonally to and leaving the same with IL. Nichols, the agent of said 

defendant, at said city of Milwaukee. Jolin Bentley, sheriff, 
4 by John W. Dunlop, under sheriff Fees, $1.40. Filed May 
29, 1884. Christoph. Paulus, clerk. 


( omplaint. 
County Court, Milwaukee County, Wisconsin. 


KATHARINE SALENTINE, Plaintilf, | 
against _ 


Tue Mervan Bexervir Lire [Nscurancre Company, Defendant. J 


The plaintiff herein, by E. P. Smith & Nath. Pereles & Sons, her 
attorneys, complaining, alleges the following facts constituting her 
cause of action against the above defendant: 

I. That the defendant, at the time of the transactions hereinafter 
set forth, was, ever since lias been, and still isa foreign corporation 
ereated and existing under and by virtue of the laws of the State of 
New Jersey, and duly licensed to do business and to sue and to be 
sued within this State. 

[1. ‘That on the nineteenth day of September, A. D. 1881, the 


KATHERINE SALENTINE. 3 


said defendant, in consideration of the sum of ninety-seven and 
forty one-hundredths dollars to them in hand paid by the above- 
named plaintiff, wife of Peter Salentine, hereinafter named, residing 
in the city of Milwaukee, Wisconsin, and of the annual premium of 
ninety-seven and forty one-lundredths dollars, to be paid on the 
nineteenth day of September in every vear during the continuance 

of the policy hereinafter named, did, by their agents duly 
5 authorized thereunto, make and deliver to the plaintiff their 

certain policy of insurance of that date, and numbered 
105,844, 0n the life of said Peter Salentine, the husband of said plain- 
tiff, who had a valuable interest in the life of her said husband, in 
the amount of two thousand dollars, for the term of life, and did 
therein and thereby promise and agree to and with the said Katha- 
rine Salentine well and truly to pay or cause to be paid the sum of 
two thousand dollars therein mentioned, at their office, in the city of 
Newark, to the said Katharine Salentine, within ninety days after 
due notice and satisfactory proof of the death of the said Peter 
Salentine; and it was therein further promised and agreed by the 
defendant that in ease the said Katharine should die before the 
decease of said Peter Salentine, then the amount of the said insur- 
ance should be pavable to their children born of said marriage or 
to their guardian, if under age, within »inety days after due notice 
and satisfactory proof of interest and of the death of said Peter 
Salentine, deducting therefrom all indebtedness of the party to the 
company, tog ther withthe balance, if any, of the year's premium, 

III. That thereafter. Ol) the Oth dav of January, ISS. at the city 

of Milwaukee, Wisconsin, the said Peter Salentine died, said 
6 policy then being in full foree and operation, which death 

Was not caused by or from the intemperate use of stimulants 
or narcotics, nor by his, the said Peter Salentine’s, own hand, nor in 
consequence of the violation of any law, nor by the hands of Justice, 
nor trom anv cause mentioned in said policy as making the same 
void and of no effeet. 

IV. That the death of the said Peter Salentine was from causes 
within the true intent and meaning of said poliey of insurance, and 
that the said Peter Salentine and this plaintiff each duly fulfilled 
all the conditions of the said policy of insurance on his or her part 
therein contained. 

V. That due notice and satisfactory proof of the death of said Peter 
Salentine was by this plaintiff duly made, given, and furnished to 
said defendant on the 22nd day of January, 1884, as required by the 
terms of the said poliey and the rule of the defendant, within one 
vear after his decease. 

VI. That, although demanded, no part of said insurance has been 
paid, and the said sum, with interest from ninety days after the date 
of said proof, is now due thereon from the said defendant to this 

plaintiff. | 
7 VII. Wherefore the plaintiff demands judgment against 
said defendant for the sum of two thousand dollars and in- 
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terest as aforesaid, together with the costs and disbursements in this 
action. 
lk. P. SMITH & NATH. PERELES & SONS, 
Plaintij Fe Attorneys. 
D. G. ROGERS, Of Counsel. 


STATE OF WISCONSIN, | 
Milwaukee (ounty, j 


Ss BS . 


Katharine Salentine, the above-named plaintiff, being duly 
sworn, deposes and says that she is such plaintiff; that the forego- 
ing complaint is true to her own knowledge, except as to those 
matters therein stated on information and belief, and as to those 
matters she believes it to be true. 


KATHARINE x SALENTINE. 


mark 
Subseribed and sworn to before me this 26 day of May, A.D. 1884, 
n. T. REUKEMA, 
Notary Public. 


Endorsed: Filed May 29, 1854. Christoph. Paulus, clerk. 


Answer. 
County Court, Milwaukee County. 
KATHARINE SALENTINE 


against 
Tue Murvuan Benevir Lire INsur ance Company. 


| Suit on Pohiey 
| No. L058 j 1. 


The defendant in the above-entitled action, answering the com- 
plaint therein, admits that the defendant issued to the plain- 
S tiff'a policy on the life of Peter Salentine, her late husband, 
as in the complaint alleged, and says that such poliey ex- 
pressly provided In the body thereof that in ease suid Peter Salen- 
tine should die by his own hand said policy should be void, null, 
and of no effect, excep that in ase He should die by his own hand 
while insane the amount to be paid by the defendant on said poliey 
should be the amount of the premiums actually petal thereon. with 
Interest. 

And this defendant, further answering, admits that said Peter 
Salentine died at the time in said complaint alleged, but savs that 
he died by lis own hand : that he purposely, willfully. and know- 
ingly took his own life; that the defendant is informed and believes 
that it is claimed on the part of said plaintit! that said Peter Salen- 
tine at the time he so took his life was insane. Whether or not said 
defendant { plaintiff |] then was insane this defendant has no knowledge 
or information suflicient to form a belief, but insists that if so said 
plaintif! is entitled to reeover only the premiums actually paid on 


GL US rms msg 


KATHERINE SALENTINE. dD 


account of said policy, with interest, and says that it is and always 
has been ready and willing and has offered, prior to the commence- 
ment of this action, to repay such premiums and interest to the 
plaintiff. © This defendant admits the receipt of notice and 
9 proof of death of said Peter Salentine on the 28th day of 
January, ISS. 
And further answering, this defendant denies each and every 
allegation in the eomplaint contained not hereinbefore admitted. 
JENKINS, WINKLER & SMITH, 
Defendant's Attorneys. 


MILWAUKEE CouNTY, 88: 


F.C. Winkler, being duly sworn, says that he is one of the de- 
fendant’s attorneys In this action; that none of the officers of said 
defendant are within the State of Wisconsin ; that deponent verily 
believes the foregoing answer to be true, and his grounds of belief 
are a copy of the policy therein mentioned and information he has 
received, both from the defendant and from other persons, in refer- 
ence to the death of the insured therein mentioned. 


P.O. WINKLER. 


Subseribed and sworn to before me this 16th dav of June, 1884. 
CIHLAS. E. WILD, 
Notary Public, Wisconsin. 


indorsed: Filed June 26, 1884. Christoph. Paulus, clerk. 


Notice of Trial. 
County Court, Milwaukee County. 


KATHARINE SALENTINE, Plaintiff, 
v8. 
THe Mervar Benerir Lire Ixscnaxce Company of New Jersey, { 
Defendant. 


‘lease take notice that the above-entitled action will be 

10 brought to trial ut thie ceneral rerun of the above-named 

eourt, to be held at the court-louse, in the citv of Milwaukee, 

in the said county of Milwaukee, on the first Monday of Septem- 

ber next, at the Opn ning of court on that day, Or us SOOT! thereafter 
as counsel Can he heard, 

August 18th, 1854. 
Yours, &¢., 
| Ec. P. SMITH, NATH. PERELES & SONS, 
& D. G. RODGERS, P's Attys. 


To Messrs. Jenkins, Winkler & Smith, att'ys for def’t. 
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Service of a copy of above notice admitted this 18th day of 
August, 188-4. 
JENKINS, WINKLER & SMITH, 
Attys for Lefendant 
Note of issue in the above-entitled cause. 
: K.P. SMITH, NATIL PERELES & SONS, 
Dd. ROGERS. PT it's Att ys. 

JENKINS, WINKLER & SMITH, 

Det te Attys 


Issue of fact for court joined June 17th, 1854. Filed by Nath. 
Pereles & Sous. 
Miled Aug. 20, 1554. 


CHRISTOPIL PAULUS, Clerh. 
Notice : 
County Court, Milwaukee County. 


KATHARINE SALENTINE 
against 
Tur Morvan Bexevir Lire [xsunance Company. J 


Please take notice that the defendant in the two actions entitled 


as above, one of which is brought on polley number 105,844 and 
the other On policy number L190. 218, issued Ly the defendant to the 
plaintiff, tiereby asks the consent of the plaintiff that said 
1] two actions be consolidated, and requests the plaintill Lo 
notify defendant’s attorneys of such consent, the defendant 
intending to move for the consolidation of the same unless such 
consent is given. 
Yours, X¢., JENKINS, WINKLER & SMITH, 


Lh fe ndant s Atiorne Ys. 


To Mess. N. Pereles & Sons & I. P. Smith, plaintiff's attorneys. 


endorsed : Due service admitted June 17th, 1SS4.. KE. P. Smith, 
N. P. & Sons, plil’s att'ys. Filed June 26,1854. Christoph. Paulus, 
clerk. 


Or g of ’ onsolidation. 


. 
County Court, Milwaukee County. 
KATHARINE SALENTINE 
Us, | Action on Poliey 
Tue Meurvar Bexerirt Lire [xsturance Come { No. 105,844. 
PANY, 
KATHARINE SALENTINE ) 
US. | Action on Poliey 
THe Murua. Benxerir Lire Insurance Com-{ No. 115.218. ‘ 
PANY. 


These causes coming on to be heard upon the application of the 


KATHERINE SALENTINE. 7 
defendant in each of the above-entitled actions to consolidate the 
two actions, and on reading and filing the complaints and answers 
in said cause, and the affidavit of Fred. C. Winkler, one of the at- 
tornevs for the defendant in each of said actions upon which said 
application was made, and after hearing counsel for the respective 
parties, it is ordered that the several causes above entitled be, 
12 and they are hereby, consolidated into one action in this 
court. and that the several statements of the causes of action 
in the respective complaints stand as the complaint in said consoli- 
dated action, and that the several defenses siated in the respective 
answers stand as the answer in said consolidated action. 
Dated Milwaukee, June 2S, 1SS4. 
By the court: 
J. C. MANN, 
County Judge. 


Endorsed: Filed June 28, 1884. Christoph. Paulus, clerk. 
Affidavit of F.C. Winkler. 


County Court of Milwaukee County. 


KATHERINE SALENTINE | 
aq st / Action on Poliey 
The Murvat Benxerir Lire Insurance Com- { No, 105,844. 
PANY, 


KATHERINE SALENTINE 


against | Action on Policy 
Tue Murvat Bexerir Lire INsurance Com- { No. 115,218. 
PANY, ) 


MILWAUKEE COUNTY, 88: 


I’. C. Winkler, being duly sworn, says that he is one of the attor- 
neys of the above-named defendant in both of the above-entitled 
actions ; that the, plaintiff and defendant in each of said two ae- 
tions are the same; that said actions were commenced at the sane 
time and are now pending in this court; that the defendant has ap- 
peared in each of the actions ; that copies of the complaint have been 

served in each of the actions on the defendant’s attorneys 
13 therein, and that a duly verified answer has been served in each 

of the actions; that the Issuesin the two actions és substantially 
the same, as does fully appear by the complaints and answers in the 
two cases; that the only question of fact in the two cases or either 
of them is the manner in which Deter Salentine, the late husband 
of the plaintiff, came to hisdeath and his mental condition previous 
to and at the time of his death; that said question will necessarily 
be “ai in each of the cases and will be necessarily the same in 
each. 
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Deponent furt!.er says that the plaintiffs attorneys are the same in 
said two actions: that the answers in said actions were served on the 
17th of June, ISS4: that at the same time the defendants served on 


the plaintiffs a written request to consent to the consolidation of 


said two actions; that the plaintiff's attornevs have verbally an- 


swered dt ponent that thev would not consent thie reto. 


Cc. WINKLER. 


Subseribed & sworn to before me this 26th dav of June, 1SS4. 
CHAS. E. WILD, 
Notar /?, lic. Wisco 127M. 
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». P. SMILH, AATH. PRRELES & SONS. 
Plainti 3 Attorneys 
P.O. address, 472 East Water St.. corner of Oneida. Milwaukee. 
Milwaukee county, Wis 


lo Dated Milwaukee. May 16th. 1SS4. 
D. G. ROGERS, Of Counsel. . 


+ Go =o <a ees 
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Endorsed: Milwaukee county, ss: I certify that on the 17th day 
of May, 1SS4, at the city of Milwaukee, in said county, I served the 
within summons on the within-named defendant, “The Mutual 
Benefit Life Insurance Company,” by delivering a copy thereof per- 
sonally tow leaving the same with HI. Nichols, the agent of said de- 
fendant at the said city of Milwaukee. Fees, 81.40. John Bentley, 
sheriff, by John W. Dunlop, under sheriff Filed May 29, 1884. 
Christoph. Paulus, clerk. 


(Complaint On Poli: 7 No 115.218. 
County Court, Milwaukee County, Wisconsin 


KATHERINE SALENTINE, Plarotilf, 
against 
Tue Mervcar Benerit Lire Iwstraner Company, Defendant 


The plaintiff herein, by Eo PL Smith & Nath. Pereles & Sons, her 
attorneys, complaining, alleges the following faets, constituting ber 
cause of action against the above defendant: 

1. That the defendant at the time of the transaetion hereimatter 
set forth was, ever since has been, and still is a foreign corporation 
created and existing under and by viriue of the laws of the State 
ot New Jersev and duly licensed to do business and to sue and be 

sued within this State 
ity I]. That on the twentieth dav of September, A. D. 1SS3, 
the said defendant, ae consideration of the sum of elghty-three 
dollars and fifty-two cents to them in hand paid by the said plain- 
tiff, wife of Peter Salentine, hereinafter named, residing in the eity 
of Milwaukee, Wisconsin, and of the semi-annual premium of eighty- 
three and fifty-two hundredths dollars, to be paid on the twentieth 
dav of September and the 20th day of Mareh in every year during 
the continuance of this poliey hereinafter named, did, by their agents, 
duly authorized thereunto, make and deliver to the plarntiff their 
certain policy of insurance of that date, and numbered 115,218, on 
the life of Peter Salentine, the husband of said plaintiff, who bad a 
valuable interest in life of her said lusband, wherein and whereby, 
for the consideration aforesaid, the said defendant did insure the life 
of the said Peter Salentine in the amount of three thousand dollars 
for the term of life, and did therein and thereby promise and agree 
to and with the said Katherine Salentine well and truly to pay or 
cause to be paid the said sum of three thousand dollars, at their 
office, in thecity of Newark, to the said plaintifl within sixty daysafter 
due notice and satisfactory proof of the death of said Peter Salen- 
tine; and it was therein further promised and agreed by the 
17 defendant that in case said assured should die before the de- 
cease of said insured, then the amount of said insurance should 
be payable to their children born of their marriage or to their 
guardian, if under age, or if their were no such children or their 
descendants living, then payable to the executors, administrators, or 
assigns of the said insured within sixty days after due notice and 
2—391 
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satisfactory proof of interest and of the death of said insured, deduct- 
ing therefrom all in lebtedness of the partv to the company, fogetner 


- 


with the bal: ance, if any, of the then current Veal 
ITI. That thereafter and on the 6th dav of Januarv. 1S8S4. at the 


city of Milwaukee. Lie said * ter SBientine adled, salad 0) y tnen 
being in full force and operat vhich death was not caused by 
or from the intemperate use of stimulants or uarcoties. nor by his 
the said Peter Salentine’s. own hand. nor in consequence of the 
Violation ot any law or bv the hat = | } istice. nor lor anv cause 
mentioned in said policy tuaking the same void and of no etfeet 

IV. That the death of the said Peter Salentine was tor causes 
Within the true intent L | po f insurance, and 
that said Peter Salentine and this miarmtifi each duals PUirhiie aii 
the conditions of Salad Poiic\ if duis Irance on Oils rnd her pal Loereln 
contained 
LS \. That diye pot! it} “Alisiactory proot of the death of 

said Veter rFaicntine Was wb Liil- nla tif | ‘ou 6Gne ide aha 

eiven and lurhished to said derendant, as requ if e terms ol 
Sci 2 t Be tie. } _ } i \ j iit Vedl aitel fils 
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Pend hor said tng or tial Liousa id irs i rest as afore- 
sible | f 4g i 2L5 a i ii> ij ™ a6 ()}} 


E. P. SMITIL 
NATIL PERELES & SONS. 
Plaint ii} s Attorne ye. 


[). {y ROGERS, ji foun 


STATE O1 wis ONSIN, | 
Milwaukee Connty, 5 
Kathermme Satentine, the above-named plarmtilf, being duly 

SWorh, save ~hi “tle da rl cinitutl: threat the foregoing complaint Is 

true to her own knowl (OO, CANCE jot as to those matters therein stated 

on information and beliet, and as to those matters she believes It to 


be true. 


KATHERINE x SALENTINE. 


Subseribed and sworn to before me this 26th dav of Mav, A. D. 


ISS I. 
Rn. T. - REUKEMA., 
Notary Public, Milwaukee e (0., Wis. 


indorsed: Filed May 29, 1884. Christoph. Paulus, clerk. 


mm 


a 
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1% Answer. 
County Court, Milwaukee County. 
KATHARINE SALENTINE — 
‘ ’ Suit on Policy 


against ’ o 
[A a > 7 ‘ No. Llo is. 
Tue Mervar Bexervir Lire Ixscrance Company. } 


The defendant in the above-entitled action, answering the com- 
plaint therein, admits that the 7 fendant Issued Lo the plamtil il 
policy of insurance on the life of Peter Salentine, late husband of 
the plaintiff, as in the complaint alleged, and says that in said poliey 
so issued it Was expressly provided and stipulated that if said Peter 
Salentine, the insured, should die by his own hand said policy 
should be void. If. however. it should be shown that the insured 
at the time of taking his life was insane the company would pay 
the sum insured or refund the premiums actually reeetved, with in- 
terest thereon, according to its jadgment of the equities of the case, 
and it Was expressly stipulated in said policy that such option was 
distinctly reserved by the company and made a part of the con- 


t 
5" 
i 


And this defendant, further answoring, admits that said Peter 
Salentine died at the time mentioned in the complaint, but alleges 
that he died by his own hand: that he purposely, willfully, and 
knowingly took his own life. This defendant is informed and be- 
lieves that the plamntifl claims that at the time said Peter Salentine 

so took his life he was insane. Whether or not he was In- 
20 sune this defendant has no knowledge or information suffi- 

cient to form a belief: but this defendant Saves that the plain- 

tifl Prior tothe commencement of thiis action, through her 
agent and attorney, made the claim that said Peter Salentine was 


Insane wli no he took lis life. and that this defendant there Lhpron, In 


’ } ‘ } ae ‘ . " 
aAcCOrUanCE with tiie terms of sold poliev, elected, according to its 
' ] , 4] ** ie |? " } : . P . 
Judgment of the cquittes of Lie Case, to repay to the pr untill the sum 
. ‘ ; * 
’? , >" ‘ ¢ | yo, ? , +] . , 1% j oof, ] : : —. . , ‘ 
mostured. Wittl Thleres tit q*t) tbat TO ified said poleutaatifl thereof. and 


offered to pay the samme tothe plaintiff, but that the plaintiff refused 
to accept the same; and this company does now eleet and 1s ready 
and willing to repay to the plaintiff? the premium actually received, 
with interest thereon. 

The defendant, further answering, admits that it received, on or 
about the Sth day of January, 1SS4, notice and proof of the death 
of said Peter Salentine. 

And, further answering, the defendant denies each and every alle- 
gation il} the complaint contained not hereinbefore admitted. 

JENKINS, WINKLER & SMITH, 
Defendants Attorneys. 


MILWAUKEE COUNTY, 8s : 
I’. C. Winkler, being duly sworn, savs that he is one of the de- 


fendant’s attorneys in this action: that none of the officers 
2] of said defendant are within the State of Wisconsin ; that de- 
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ponent verily believes the foregoing answer to be true, and 
his grounds of belief are a copy of the policy therein mentioned 
and information he has received, both from the defendant and from 
other persons, in reference to the death of the insured therein men- 


iC. WINKLER. 


tioned. 


Subscribed and sworn to before me this 16th day of June, 1SS4. 
CHLTAS. kb. WILD, 


Notary Pubice. Milwaukee ¢ aunty, Wisconsin. 
Endorsed. Filed June 26, 1884. Christoph. Paulus, clerk. 
Petition for Removal 
Tue Srate OF WISCONSIN: 
County Court, Milwaukee County. 


KATHERINE SALENTINE 
7a 


Toe Mervar Bexevir Lire Ixsuraxce Company. } 


To the Ilon. Jolin I. Mann, the judge ot sald eourt: 

The petition of the defendant above named respectfully shows 
that it isa citizen of the State of New Jersey, and that the plaintiff 
IS al citizen of the State of Wisconsin : that the above-entitled action 
was commenced by the service of summons In said counTY On the 
"Sth day of Mav, A.D. ISS: that this action is brought to recover 
of this defendant upon two certain policies of life insurance; that 
issue of fact was joined herein June 26, ISSt: that the matter in 

dispute exceeds the sam or value of five hundred dollars, ex- 
22 clusive of costs, and that the present September term of said 
court Is the first term of said court at whieh said cause could 


be tried, and that it) has not vet been tried; and your petitioner 


herewith presents its bond, with one “ood and suflicient surety, for 
its entering at the next term of the cireuit court of the United 
States for the eastern district of Wisconsin, on the first day of its 
next session, a COPY of the record in the above-entitled cause, copies 
of said process against petitioner, and of all pleadings, depositions, 
testimony, and other proceedings in the cause, and for the pavimnent 
of all costs which may be awarded if said circuit court shali hold 
that this cause was wrongfully or improperly removed thereto, and 


also for their appearing and entering special bail in said suit if 


special bail was originally requisite therein; and your petitioner 
hereby offers to furnish such additional surety as this honorable 
court shall require. . 

Wherefore your petitioner prays this court to accept said petition 


KATHERINE SALENTINE. 18 


and bond and to proceed no further in this action, pursuant to the 
provisions of the acts of Congress in that behalf. 
THE MUTUAL BENEFIT LIFE INSURANCE 
COMPANY, 
By JENKINS, WINKLER & SMITH, Its Attorneys. 


Endorsed: Filed Sept. 1,84. Christoph. Paulus, clerk. 


to 
2 


v Undertaking for Removal. 


Know all men by these presents that we, The Mutual Benefit Life 
[Insurance Company, as principal, and Harrison Ludington, as surety, 
are held and firmly bound unto Katherine Salentine in the sum of 
five hundred dollars, to be paid to the said Katherine Salentine, her 
executors, administrators, or assigns: to which payment, well and 
truly to be made and done, we bind ourselves, our heirs, executors, 
and administrators, jointly and severally, firmiy by these presents. 

Sealed with our seals the first day of September, A. D. 15854. 

Whereas the above-bounden The Mutual Benetit Life Insurance 
Company has petitioned the county court of Milwaukee county, 
State of Wisconsin, for the removal of a cause therein pending, 
wherein Katherine Salentine is plaintiffand The Mutual Benefit Life 
Insurance Company is defendant, to tie cireuit court of the United 
States for the eastern district of Wisconsin purstiant to the provisions 
of the acts of Congress in that behalf: 

Now, therefore, the condition of the above obligation is such that 
if the above-bounden The Mutual Benefit Life Insurance Company 
shall enter in such circuit court, on the first day of its next session, 
a copy of the record in such suit, copies of the process against peti- 
tioner, and of all the pleadings, depositions, testimony, and other 

proceedings in the cause, and shall pray all eosts that nay be 
24 awarded by said circuit court if said court shall held that 
such suit was wrongfully or improperly removed thereto, and 
shall also then and there appear and enter special bail in such suit 
if special bail was originally requisite therein, then this obligation 
shall be null and void ; otherwise of force. 
THE MUTUAL BENEFIT LIFE 
INSURANCE COMPANY, — [sSEAL.] 
By JENKINS, WINKLER & SMITH, 
: lts Attorneys. 
HARRISON LUDINGTON. — [seat] 
In presence of— 
JAS. G. JENKINS. 
CHAS. Ek. WILD. 


STATE OF WISCONSIN, | 
Milwaukee Countu, § ~~ 
I, Harrison Ludington, of Milwaukee city, county of Milwaukee, 
and State of Wisconsin, the surety named in the foregoing bond, 
being duly sworn, do depose and say that I am a resident of the 
State of Wisconsin and a property-holder therein; that | am worth 
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the sum of five hundred dollars over and above all my debts and 
liabilities and exclusive of property by law exempt from execution. 
HARRISON LUDINGTON. 


Subscribed and sworn to before me this Ist day of Septem ber, A. D. 


1884. 
CHAS. E. WILD, 


Notary Public. Wisconsin. 
Mndorsed : Filed Sept. 1, S84. Christoph. Paulus, clerk. 
Order of Pemoval. 
The STate or WuscoONSIN: 
County Court, Milwaukee County. 
NATHERINE SALENTINE ) 


The Mercan Bexevit Lire INSURANCE Cosa 


2h Lopon filing the petition of the Mutual Benefit Life Insur- 

ance Company for removal of above-entitled auction to the 
circuit court of the United States for the eastern district of Wiscon- 
sin and the bond theretoattached, showlng that all the proceedings 
tor the removal of satd above-entiticd action into the cireuit court 
of the United States for the castern district of Wiseonsin, pursuant 
to the statute mm such case tained nied provided, have been take Ml. and 
that said suit is one proper for such removal, and on motion of Jen- 
kins, Winkler & Srirth, alforneys for the petitioner, it Is hereby 
ordered that sid Still be, anil Lite sane bie reby ls, removed Into the 
cireuit court of the United States for the eastern district of Wiscon- 
sin, and the clerk of this courts hereby directed to transmit and 
deliver to the clerk of the e:rcuit court of the United States for the 
eastern district of Wisconsin eoples ol the record and of the process 
agaist said petitioner, and of all pleadings, depositions, testimony, 
and other proceedings In the cause above entitled, which consists of 
the two causes of the same title, heretofore consolidated by order ot 
this court. 

Dated Milwaukee, September 1, A.D. 18st 
Iby the court 
J. BE. MANN, 
County Judge. 


Mndorsed: Filed Sept. 1, “S4. Christoph. Paulus, clerk. 


6) County Court, Milwaukee County. 


I ATHARINE SALENTINE 
rs 


Toe Mercan Benevir Lire INscurancre Company. 


It is stipulated by and between the parties hereto that upon re- 


——— 
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moval of above cause into the United States court for eastern dis- 
trict of Wisconsin the clerk of above court may transmit all orig- 
inal records & files instead of certified copies thereof. 
Dated Sept. 10, 1554. 

E. P. SMITH, N. P. & SONS, 

D. G. ROGERS, PPP's Attys. 

JENKINS, WINKLER & SMITH, 

Def ts Alt'ys. 


Endorsed: Filed Sep. 11, 1854. Christeph. Paulus, clerk. 
Action No. l on Policy L0O,S44. 


KATHERINE SALENTINE 


against | May ‘Term. 1SS4. 
THe Mervar Beservitr Lire Ix- | E. P. Smith & N. Pereles & Sons. 
surance Company of New Jer- | Money Demand. 
sey, 


May 24 ISS4—And now comes the plaintiff In the above-entitled 
action, by Mess. Ek. Po Smith and Nath. Pere les & Sons, her attorneys, 
and tiles her slilhnhionhis, ¢ ndorse d iis lniOWs 

Milwaukee county, ss: I certify thaton the 17th day of May, 1884, 
at the city of Milwaukee, in said county. | served the within sum- 
mons on the within- nan d deft nid: int, “ The Mutual Benefit Life 
[nsurance Company,” by delivering a copy thereof personally to and 

leaving the same with I Nichols, the agent of said defendant 
27 at said city of Wilwaukee. John Bentley, sheriff, by John 
W. Dunlop, under sheriff. ; 


Same day.—Complaint filed. 
June 26. 1S84.—Answer tiled: notice to consolidate actions filed. 
June 2S. 1SS84.—Affidavit and order to show cause filed. 


And now comes the defendants, by Mess. Jenkins, Winkler and 
ory its attorne Vs, and moves to consolidate these actions, the plain- 
tifl, by \less. a Nath. Pereles & Sons W& kK. I’. Smith, in opposition 
there to, and after hearing counsel said motion is granted with costs. 


Order tiled. 


Aug. 20, 1S84.—Notice of trial & note of issue filed. 


Sept. 1, 1884.—Petition for removal — undertaking for removal 
filed. U pon petition and undertaking herein filed and on motion 
of Jenkins, W. & Smith, attorneys for the petitioner, ordered that 
this action be, and hereby is, removed into the circuit court of the 
United States for the eastern district of Wisconsin. Order for re- 
moval filed. 


Sept. 11, 1884.—Stipulation to transmit original papers, &c., to 
U.S. cir. et, E. D. of Wis., filed. 
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Action No. 2 on Policy No. 115,218. 


KATHARINE SALENTINE 


against | May ‘Term, 18S4. 
THe Mutrvuar Bexerir Lire Ix- > kb. Po Smith & N. Pereles & Sons. 
surance Company of New Jer- | Money Demand. 
sey. 


action, by Mess. kk. P. Smith and Nath. Pereles & Sons, her 
28 attorneys, and files her summons, endorsed as follows : 
Milwaukee county, ss: 1 certify that on the 17th day of 
May. 1SS4, at the city of Milwaukee, in said county, I served the 
Within summons on the within-named defendant, “The Mutual 
Benefit Life Insurance Company,’ by delivering a copy thereof per- 
sonally to and leaving the same with Hl. Nichols, the agent of said 
defendant at the said city of Milwaukee. lees, $1.40. John Bent- 
ley, sheriff, by Jolin W. Dunlop, under sheriff. 

Same day.—Complaint filed, 

June 26; ISSt.—Answer filed. 

June 2S, 1SSi.—Aflidavit and order to show eause filed in case 
GSI1. And now comes the defendant, by Mess. Jenkins, Winkler 
and Smith, its attorneys, and moves to consolidate these actions, 
the plaintiff, by Nath. Percles & Sons & KE. P. Smith, in opposition 
thereto, and after hearing counsel said motion is granted with costs. 

(See order filed in GSIT.) 


May 29, 1884—And now comes the plaintiff in the above-entitled 


The STATE OF WISCONSIN: 
County Court, Milwaukee County, ss 


KATHARINE SALENTINE, Plaintiff, ) 
against ‘ 
Tue Mervar Bexervir Lire [Insurance Co., Defendant. } 


MILWAUKEE Country! ss: 


|, Christoph. Paulus, clerk of the county eourt in and for 
29) the county of Milwaukee and State of Wisconsin, do hereby 
certify that T have compared the foregoing copy with the 
original entries, and that the same is a true and correct transeript 
of the whole and every part of all entries, orders, and minutes 1n 
the books of the clerk in the above-entitled action, and that the pro- 
cess, pleadings, and other papers hereunto annexed are the originals 
and all the papers filed in’ the above-entitled action, and that the 
same are herewith transmitted to the United States cireuit court of 
the eastern dist. of Wisconsin, pursuant to order of court made Sept. 
1, 1884. 
In testimony whereof I have hereunto set my hand and affixed 
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[seat] the seal of said county court, at Milwaukee, the thirteenth 
~ "4 dav of September, A. D. 18s4. 
CHRISTOPH. PAULUS, 


Clerk of the County Court, Milwaukee County, Wisconsin. 


Endorsed * Frled Oetober 6th. 1SS4. kedw. Kurtz, clerk. 


Proceedinas in U. S. Court. 


December 20, 1854.—Plaintith’s notice of trial for January term, 
ISS), tiled. 


And afterwards, to wit, at a stated term of said court begun and 

held, according to law,at the city of Milwaukee on the first Monday 

(being the fifth day) of January, A. D. 18556, and on the sixty- 

3) ninth day thereof, to wit,on the 50th day of Mareh, A. D. 

Iss5—present, the Hon. Charles k. Dyer, district judge, pre- 
siding, the following proceedings were had, to wit: 


Kirst Trial. 


KATHARINE SALENTIANE ) 
U's 
At Law. 


Toe Metrvar Beservir Lire INstrance Company or 
New JERSEY. 


This day came the parties, by their counsel—Messrs. E. P. Smith, 
7? a Pereles. and DD. Gy. Rogers Appearing for the plaintifl and Mr. 
I’ oC. Winkler for the defendant—and the issues herein came on to 
be tried: Whereupon i jury was called to try the siiine, who Came, 
to wit. Io. tr, llavden. John Lawton, George N. Wiswell, Hamilton 
Vose, William (i. ‘Tavlor, Krank HL. Birehard, Nathan Brick, Enoch 
Van Wie. Adam ‘Truss, A. IL. Cleveland, Daniel Waite, and John 
M. Furlong, twelve free, honest, and lawtul men of the district, who 
were severally sworn and empannelled ; and the trial not being con- 
cluded, the sume was adjourned until to-morrow morning. 


And afterwards, to wit, on the seventieth dav of said term, to wit, 
on the 3ilst day of March, A. D. 1885, the following proceedings 
were had, to wit: 

Verdict. 


KATHARINE SALENTINE 

is ' 

' At Law. 

Tue Mervuat Benxerit Lire [NstuRANCE COMPANY OF ; 
NEW JERSEY. 

3 This day came the parties, by their counsel, and also the 
said jurors of the jury, and the trial of the issue herein was 
resumed ; and the jurors of the jury aforesaid, being charged by the 


: © 
3—o9] 


18 THE MUTUAL BENEFIT LIFE INS. CO. OF NEW JERSEY Vs. 


court, on their said oaths respectively, do say, in answer to the fol- 
lowing questions propounded by the court, as follows, to wit: 

1. Did the defendant, on the 19th day of September, ISS], issue 
the policy of insurance No. 105,544, for 32,000, on the life of Peter 
Salentine, described in the complaint and answer in this action? 

Answer. Yes. 

(). Did the defendant, on the 20th dav of September, ISS3, issue 
the polley of insurance No. 115.218, for 83.000, on the life of Peter 
Salentine, described in the complaint and answer in this action? 

Answer. Yos. 

>. Did the said Peter Salentine, on the 6th day of January, 1854, 
take his own life” 

Answer. - Yes. 

4. If he did, was he at the time insane ? 

Answer. Yes. 

> Was he morally responsible for the act ? 

Answer. Yes. 

G6. Did he at the time understand and know the pliysical colse- 
quences of the act ? 

Answer. Yes. 
7. Was notice and proof of the death of said Peter Salentine 
2 duly given and furnished to the defendant within the time 
required by said polictes ? 
Answer. Yes, 
S. What was the amount of the premiums pata by said deceased 
on said policy No, 105.844” 

Answer. 8272.50, which includes interest thereon to January 6, 

LSS 4. 


>. * 
~~ 


%. What was the amount of the premiums paid by the deceased 
on sald poliey No, 115,218? 

Answer, Sothol, which includes interest to January 6, 1SS4. 

10. Tfad all premiums on cach and both of said policies been paid 
at the time of the death of said Peter Salentine ? 

Answer. Yes. 

11. What is the total amount of the premiums so paid on both 
policies, \\ ith bite rest, at ri peer ceent., added from the Oth day of Janu- 
ary, ISsd, to the present date? 

Answer. SoO1.06. 

IZ. Did the defendant, before the commencement of this suit, 
notify the plaintiff that it would only refund the premiums received 
by it from the deceased on poliey No. 115,218; and, if so, when? 

Answer. Yes: on May 5, 1SS4. 

Le. died the det ndant, on the ] ith, of March, LSS, notify its local 
agent al Mlilwaukee tliat if had concluded to repay the premiums 
patel, With interest, on the policies in suit by letter of that date? 

Answer. Yes. 


33 And the said Jurors of the jury do further say, by direction 
of the court, that thev find tor the plaintil, and assess her 
damages at three hundred and sixty-one dollars and six cents. 


-———— | a aaa <> — eee we” 
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And afterwards, to wit, on the one hundred and twelfth day of 
said term, to wit, on the 17th day of June, A. D. 1885, the following 
proceedings were had, to wit: 


KATHERINE SALENTINE 
is ' 
rt’ ‘ At Law. 
Toe Meurvart Bexerirtr Lire Insurance Company or 
New JERSEY. 


This day came the plarntitf, by her counsel, and moved the court 
to set aside the verdict of the jury and for a new trial for reasons 
filed, as follows: 


Motion for New Trial. 
United States Circuit Court, Eastern District of Wisconsin. 


KATHERINE SALENTINE, Plaintiff, 
ni ,xf 
Tue Mervant Bexeri¢t Lire [Nscturance Company, Defendant. 


Now Cones the above-nani d platted, by I. ¢ Smith and Nath. 
Pereles &W Sons, her attoriy VS, and moves the court, now hye re, to set 
aside the verdict of the jurv and grant a new trial in the above ae- 
tion for the reasotl thrat sald verdict Is contrary to the law and the 
evidence In the case, and that the court erred in overruling plain- 

ull’s objections to testimony offered and reeeived upon the 
ot part of defendant on said trial and excepted to by the plain- 
till 

Dated Milwaukee, June 17, 185. 

&. P. SMitas. 
NATIT PERELES & SONS, 
Plaintisi 8 Alto neys. 


And afterwards, to wit, at a stated term of said court, begun and 
held, aceording to law, at the city of Milwaukee, on the first Monday 
(beng the fourth day .of October, A 1). ISs6, and on the thirte enth 
dav thereof, to wit, on-the 17th day of February, A. D. 1586—pres- 
ent, the Hon. Walter Q. Gresham, cirenit judge, presiding, and the 


Hlon. Charles FE. Dyer, district Judge—the following proceedings 
were had, to wit: 
KATHERINE SALENTINE 
is | 
in . At Law 
Poe Metrvuart Besxervir Lire INsturance Company oF AW. 
New JERSEY 


This dav came the partie -. by their counsel. and the motion of the 
plarntitl for anew trial came on to bye heard, and Was argued yy Vir. 
Kk. P. Smith (iT) behalf oft thie piarntil and by \Ir. Joly 7 rar for 
the defendant, in opposition, and submitted, when the court tock the 
same under consideration. 


ea ame a oe 


OF RO an YS Chere A 
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And afterwards. tO Wit, on the hinety-seventh day of said tern, to 
wit, on the 11th day of June, A. D. 1Ss6—present, the said Hon. 
Walter (). Car sliam., eircult Juage, presiding, and the Hon. 


OO Charles k. Dyer, district judge—the following proceedings 
were had, to wit 


Corde r (rranting Nv Mi Trial 
KATHERINE SALENTINE 


ail . -At Law. 
Toe MutTwart Bewerir Lire [Nsurance CoMPANy OF | 
NEW JERSE 


4 hy . ] i . 1 ‘ - . '% } ] . an 6 : 
This day came the parties \ nelr counsel. and, on consideration 
7. : . : " * ° ’ , . 
of the motion of the plaintill! tor a new trial and the arguments ol 
. ' ° , ‘ " 41 ; ‘ } . . ] : 
counsel thereon, It Is ordered OV The court that a new trial be, and 


a . 


hereby IS. mranted 


And afterwards, to wit, at a stated term of said court begun and 
held, according to law,at the city of Oshkosh, in said district, on the 
second ‘Tu sday being the loth da pof July, A. DD. 1886, and on the 
third day of said tern, to wit, on the loth dav of July, A. D. 1ss6— 
present, the Ifon. Walter @Q. Gresham, circuit judge, presiding, and 


the Hlon. Charles Ek. Dver, district judge—the following proceedings 


N rond Trial. 
KATHERINE SALENTINE ) 


) ! 

Ah ’ , . At Law. 
foe Mercuan Benervir Lire INsturaxnck CoMPany OF | 
NEW JERSEY. J 


Tuas day came the | inti 4 by their counsel—Mr. I: # Smith 
appearing for the plaintiff and Mr. John T. Fish tor the de- 

ae fendant—and the issues herein came on to be tried, when the 
parties entered into an agreement In writing waiving a jury, 


) 
' 


as herein filed. as follows, to wit: 
Stipulation Wad ing Jury. 
[“nited States Cireuit Court, Eastern District of Wisconsin. 


KATHERINE SALENTINE ) 
Thue Mtutrcart Besxerir Lire INsurnance Company | 
or New JERSEY. J 


It is hereby stipulated and agreed by and between the parties In 
above suit that atrial by jury be waived therein, and that the issues 
of fact therein be tried and determined by the court upon the evi- 


“4 


“4 
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dence without the intervention of a jury, at this July term, without 
further notice. 
Dated July 15, 1850. 
JENKINS, WINKLER & SMITH, 
Plaintiff's Attorneys. 
E. P. SMITH anp 
NATH. PERELES & SONS, 
Defendant's Attys. 


Finding. 


And the said issues were thereupon tried by the court and sub- 
mitted by said counsel upon the pleadings and evidence; on con- 
sideration whereof the court find that the plaintitl is entitled to re- 
cover under policy No. 105,844 of the detendant the sum of three 
hundred and ten dollars and ninety-two cents (3510.02), being the 
amount of premiums actually paid thereon, with interest to this 
date; and, further, pursuant to the opinion of the circuit judge, that 
the plaintit? is also entitled to recover of the defendant, in addl- 

tion io the amount above stated, the further Stl of three 
Od thousand four hundred and thirteen dollars and _ fifty cents, 

being the amount insured by policy No. 115,215, with interest 
to this date. The said judges being divided in opinion thereon a 
certificate of such division is filed. 


Judgment. 


Whereupon it is considered and adjudged by this court now here 
that the said plaintiff do have and recover of the said defendant, 
The Mutual Benefit Life Insurance Company of New Jersey, the 
said sums of three hundred and ten dollars and ninety-two cents 
and three thousand four hundred and thirteen collars and_ fifty 
cents, amounting In all to three thousand seven hundred and twenty- 
four dollars and forty-two cents, together with sixty-one dollars and 
fiftv-eight cents, her costs about her said suit in this behalf by her 
expended, and that she have execution therefor. 

Judgment-roll signed July 15th, A. D. 1886. 


EDWARD KURTZ, Clerk 


RAR Se Ieee nae en a O1 OS. 


83.786 00 
And which said certificate of division of opinion of said judges is 
as follows, to wit: 
Certificat of Di L10N. 


At a stated term of the United States cireuit court for the eastern 
district of Wisconsin, begun and held at the court-room, in the city 
of Oshkosh, within said district, on the first Monday in July, 
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v8 A. D. 1885, to wit, on the 15th day of July, A. D. 1885, dur- 


ing said term. 
Present: Hlon. Walter Q. Grresham, circuit judge; Hon. Charles 
Ki. Dver, district judge. 
KATHERINE SALENTINE, Plaintiff, 
Tre Mervuart Bexeriv Lire INsvraNce Company oF New JER- | 
sEY, Defendant. 


This case having been brought on for hearing and trial before 


the court without a jury, a trial by jury having been waived by the 
written stipulation of the attorneys ae lye stiit herein of the above 
parties, and said stipulation having been duly filed with the clerk 
of this court as by statute made ata provided, and the proofs and 
aul le gations of the re spective parties and the arguinents herein hav- 
ing been heard, the court now here decides and tinds as facts estab- 
lished by said evidence as follows: 

leirst. That said defendant, The Mutual Benefit Life Insurance 
Com pans of New Jerse y, on the Th day of Septem ber, ISS1, 
through its local agent at Milwaukee, Wisconsin, issued policy of 
Insurance No. lOO SHE to the plaimtitf, the wife of Peter Salentine, 
for two thousand dollars (82.000) on the life of said Peter Salentine, 
of Milwaukee aforesaid, described in the complaint and answer in 
this action, a COPY of which policy ls hereto annexed ana marked 

“ exhitnt A.” 
ee Second. That said defendant. on the 20th day of December, 

ISS;>.. isstied., through Its lo ul agent afore sald at Milwaukee, 
policy of insurance No, 115,218 to the said plaintiff, wife of Peter 
Salentine, for three thousand dollars (85,000) on the life of the said 
Peter Salentine, described in the complaint and answer in this aetion, 
il COPY Of whieh pohly ls hereto anne xed ane tnarked f exhibit a 
thiaf 11) ane by sal poliey ihe sald defendant agreed anid promise d 
the assured well and traly to pay or cause to be paid the said sum in- 
sured at their oflice,in the city of Newark,to the said assured within 
SIXTY days after due notice anid S itistactory pro fof the death of sald 
Insured, Said policy was issued and accepted by the assured upon 
the following condition, among others therein stated, to wit: 

“That if the death of the insured shall result from the intemperate 
use of stimulants or nareotics, or if he shall die by his own land or 
In CONSE Uehee of a violation of any law, or by the hands of justice, 
this policy shall be void. If, however, it shall be shown that the 
insured at the time of taking his life was insane the company will 
pay the sum insured er refund the premiums actually received, with 
interest thereon, according to its Judgement of the equities of the case. 
This option is distinetiv reserved by the company and is made a 

martof this contraet.” 
40 Vhird. That said policies being in full force, the said Peter 
Salentine, on the 6th day of January, ISS4, at Milwaukee 
aforesaid, took lis own lite. | 
Fourth. That he so took his own life while insane. 


‘y 
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Fifth. That the said Peter Salentine, at the time he so died by his 
own hand, was insane and was not morally responsible tor the act. 

Sixth. That at that time he knew the plivsical consequences of the 
act. 

Seventh. That notice and proof of his death as aforesaid was duly 
given and furnished to said Company On each of said policies on the 
28th day of January, 1884, and within the time required by said 
policies, a copy of which notice and proof ts hereto annexed and 
marked “ Exhibit CO” 

KBighth. That, as a part of said proot and in aeeordance with the 
requirements of said company, the said assured at the same time fur- 
nished and delivered to said Company a duly certified COPY of the 
coroner's inquest, taken at Milwaukee on the 7ih day of January, 
1SS4, before the coroner in and for said county, upon the body of 
said Peter Salentine, together with the evidenee given before said 
coroner and jurv; which inquest, after reciting such evidence, was 
as follows: 


“Srate OF WISCONSIN, Ps. 

” Milwaukee County, j ssi 

“An inquisition taken at Milwaukee, in the county of Mil- 

1] waukee, on the 7th dav of January, 1854, before me, Charles 

Kuepper, coroner in and for said county, upon the view of 

the body of Peter Salentine, about fiftv-tive vears old, there dead, by 

the jurors, Whose names are hereunto subseribed, who, being duly 

sworn to inquire on behalf of the people of this State when, in what 

manner, and by what means the said Peter Salentine came to his 

death, upon their oath do say that the said Peter Salentine, on 

the 6th dav of January, 1854, came to his death by hanging himself 

Inatin shop in the vard of his house, 516 Third avenue, eighth 
ward, while laboring under a fit of Insanity. 

‘In testimony whereof said coroner and jury of this inquest have 
hereunto set their hands and seals the day and vear aforesaid.” 

Which inquisition was signed by the said Jurors as well as by the 
sald coroner, as by statute provided, and the seal of said coroner at- 
tached thereto on the 7th adayv ot January, ISS4. 

Ninth. Phat the defendant, on the 14th day of Mareh, 1SS4, noti- 
fied its said local agent at Milwaukee, by letter, that it had decided 
that the case of the loss under said policies caine under the insane 
clause, and that the premiums, with Interest, should be paid to the 
claimant. A copy of said letter is hereto annexed and marked 
“ Exhibit 1.” 

Tenth. That no notice of the contents of said letter was 
2 given to the said plaintiff, the assured named in said_ poli- 
Cles., 

Eleventh. That afterwards, on April 26th, 1884, the said loeal 
agent wrote and sent to the defendant a letter of that date, of which 
a copy is hereto annexed and marked “* Exhibit 14,” stating that 
the parties having charge of the Salentine claim here wished to 
know what the company proposed todo in the case, and that he 
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could givethem no answer and asking what answer, if any, he should 
give them; that on the 2Yth dav of April, 1554, the said defendant 
wrote to its local agent that on the Lith of March the defendant had 
communicated to him the at 1 of the directors In reg ir] to said 
policies, and that there could be no change in the terms of settle- 
ment proposed. A copy of said letter is hereto annexed and marked 
“Exhibit 2.” That on the 28th day of April, 1884, Christian Sal- 


entine, the agent of the pialntiil, Wrote and sent to the defendant a 


1 | ‘ i + } . Mey . " . " ; 1’ rr . | | 
letter of that date ask ne fe hiorma iwhyvy payment had not veen 
1 j } ,° — a . | y? 4 
made on fhe sald polleles i (| VI) ae er is hereto annexed 
el» . 3 ; 4 ; , , | , ’ ’ ” ’ ‘- ‘ ] } . 
ana marked Xtal pit i je tj iit Lereupon ana there- 
’ 
. 4 7 7 ’ , 
aiter sent to its sald local ag Lr al Nii vVauKkee a letter dated Mav 
Ist. ISS4. a copy of which is hereto annexed and marked “ Exhibit 
L enciosinig statemety! 7 it mnt and temporaryv receipt, In case 
‘ . ‘ 

O} joss Under said po = to De USed lll Case Ol settlement. and 
1° meloning tter of the same date from the defendant. ad 
7 eNciosIng a ie be sume adate rom =the adeienaant, ad- 

dresser] to Cliristian Salentine. with orders to forward the same 


to him, which, letter, after the date and address, was in the language 
foliowll cP 

‘Your favor of the 28th ult. is reeetved. We have communicated 
to our agent, Mr. Nichols, the action of onr directors on the two 
policies on life of Mr. Peter Salentine,and the information should 
have been given to claimants before now. The policies are entirely 
different from those paid by the other companies and we pay them 


} | | , . 
accoraing to the express terms under WI li they Were issued. 


Yours truly, EDWIN L. DOBBINS, See’y. 


Twelfth. That on the 5th dav of Mav. 1S84. said letter so ad- 
dressed to Christian Salentine wes delivered to him and he notified 
for the first tiene r iid decision of the defendant as contained 
in their said letter of March Lith, 1884 that he then and there. Onl 
behalf of the plaintitl, retused to accept repayment of the premiums 


and the interest,but demanded of the loeal agent payment of the 
AMOUNTS Insured ir Tub ) 

Thirteenth. That said defendants have made no payment of 
any atmoul stated in said poicies or te nder of pavinent Lo the sald 
plaintill 

fourteenth. That the amount of pretniums paid by said deceased 
on sata polics No. 105.544 was as follows: 


1] September a sae. Maes An been ebh iota tkeaewenwe ane SO7 OO 
3 6 42 
Septem by l" } oo ISS.) i ell aed . Ohbwemd mind ne enhee ee ee eeoene 5 16 


That the amount of interest at six per centum on the same from 
the respective diates of ene I pavinent Lo the both dav ot July, ISS6, 
Is SOS making.a total of 8510.92 now due the plaintiff on said 
policy from the said defendant. 

hitteenth. That the amount of premiums paid by said deceased 
upon policy No. L1o,218 were as follows: 


Meptcenver DD, 1585. ...na:80sasscnennasiinmnné onuun Gee 4 
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That the amount of interest at six per centum on the same from 
the date of said payment to the 15th day of July, 1586, 1s 89.89, 
being a total of sixty-eight dollars and thirty-six cents. 


Sixteenth. That the interest-upon the sum insured by policy No- 
115,218 from March 30, 1Ss4, to the 15th day of July, 1886, at the 
rate of six per centum, amounts to $413.50, making the whole 
amount so insured, with interest to said date, three thousand four 
hundred and thirteen dollars and fifty cents. 


Seventeenth. That none of the sums hereinbefore stated or any 
part thereof have been paid by the said defendant. 


° , 


Upon the foregoing facts the following are the conclusions of law: 
First. The plaintiff is entitled to recover, under policy No. 
45 105.844. of the defendant the sum of three hundred and ten 


dollars and ninety-two cents (8510.92), being the amount of 
premiums actually paid thereon, with interest to this date, as found 
bv the fourteenth tinding of fact herein 


[n this conclusion the said circuit and district judges concur. 


Second. The plaintiff is also entitled to reeover of the defendant, in 
addition to the amount above stated, the further sum of three thou- 
sand four hundred and thirteen dollars and titty cents (85,418.50), 
being the amount Insured by policy No. Llo,278, with interest to 
this date, as found by the sixteenth finding of faet herein. 


The =¢ cond conelusion of law Is stublished Ol the facts sO found 
lth the opinion of the suld cireult judge, who Is OP Pose d ih sittal COll- 
clusion and opinion by the said district judge, said ctreuit judge 
being of opinion that on the facts found the plarnatill is entitled to 
recover on policy No. 115,2)5 the amount insured, three thousand 
dollars, with interest, and the district judge being of opinion thatthe 
plaintiff is entitled to recover on satd poliey only the amount of 
premium paid thereon, with interest to this date, amounting to 
SUS.56., 


It is therefore, by request of both parties hereto, ordered that the 
said question, as to said second conclusion of law, be certified 
tt) to the Supreme Courtof the United States—that is tosay, Was 
| and is the plaintiff entitled to recover the said sum ef three 
thousand dollars so insured by said pohey No. 115,218, with interest 
as aforesaid, or only entitled to recoVeron said policy said premium, 
with interest as aforesaid ” 
(Signed) WALTER Q. GRESITAM, 
(ireuit Judge. 
" CHAS. E. DYER, 
Dist. Judge. 
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BENEFIT LIFE INS. CO; OF NEW JERSEY YS. 


Exuieit A. 


Not assignable. 


The Mutual Benefit Life Insurance Company, incorporated by the 
State of New Jersey. 


No. 105,844. | $2,000. 


~- 


This poliey witnesseth that the Mutual. Benetit Life Insurance 
Company, In consideration of tl resentations made to them in 
the application for this policy and in the declaration subjoined 
thereto, and of the sum of ninety-seven dollars and forty cents to 

them in land pala DV Mrs. Katherine Salentine, wife of 
Peter Salentine, and of the — annual premium of ninety- 


- 
— 
~ 
—— 
~ 


 en> 40 seven dollars and forty cents, to be paid at or before 
“twelve o'clock m.on the nineteenth day of September in. 
every vear during the continuance of this poliey, do insure the life 


of Peter Salentine, of Milwaukee, in the county of Milwaukee, State 
of Wisconsin, in the amount of two thousand dollars for the term of 
life 

And the said company do hereby promise and agree to and with 
the said assured well and truly LO pav or cause to be pala the said 
sum insured, at their office, in the citv of Newark, to the said Kath- 
erine Salentine within ninety days after due notice and satisfactory 
prool ol the death of the said Peter Salentine: and in cause the said 
assured should die before the decease of the said Peter Salentine, 
then the amount of this Insurance shall be pavable to their children 
or to their guardian, if under age, within ninety days after due 
notice and satistactory proof of interest and of the death of the said 
Peter Salentine, deducting therefrom all indebtedness of the party 
to the COM Panny, together with the balanee, if any, of the year’s pre- 
matin. 

Provided always, and it is here by declared to be the true intent 
and meaning of this policy, and the same is accepted by the assured 
upon these expressed conditions, namely, that the limits of residence 
and travel include those puarts of the settled limits of the United 
States and) British possessions in) North America which le between 
the parallels of 50° and 53° north latitude, and vovages as passen- 
ger toand from all ports within said limits at all seasons of the year, 
and travel to or residence in that par of the United States south of 
thre parallel of O5°> between the tirst day of November and the first 
day of July: that vovages may be made as passenger by first-class 
vessels io and from all ports within the above limits, to and from 
California, either via the Isthmus of Panama or around Cape Horn; 
to and from Japan, with residence there: to and from Europe, with 
residence In any part thereof; and that in ease the insured shall 
pass bevond the limits above named without the written consent of 
the company previously obtained, or shall be personally engaged 
in blasting, mining, submarine operations, or the production of 


a 


— 
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highly inflammable or explosive substances; or in working or 
managing a steam-engine In any capacity; or enter as mariner, en- 
gineer, fireman, conductor, or laborer in any capacity upon service 
on any sea, sound, inlet, river, lake, or railroad,or mto any military 
or naval service whatsoever (the militia in time of peace excepted) ; 
or in case he shall die by his own hand, or tn, or in consequence of 
a duel, or by reason of intemperance from the use of intoxicating 
lhquors or narcotics, or by the lands of justice, or in violation of 
any law of the United States, or of any one of said States, or of any 
other country which he may be permitted under this policy to visit 
or reside in, this polly shall be void, null, and of no effeet, except 
that in ease he shall die by his own hand while insane the amount 
to be paid by the company on this policy shall ve the amount of the 
premiums actually paid thereon, with mterest. 

And it is also understood and agreed by the within assured to be 
the true intent and meaning hereof that the statements contained 
In the application for this policy and the declaration subjoined 
thereto, on the faith of which statements this contract 1s made, are 
Warranted to be true, and that if said statemnents or any of them 
shall be found to be untrue, then and in such ease this policy shall 
be null and void; or in case the said premiums (the party whose 
life is insured being living) shall not be paid on or before the several 
days heremmbefore mentioned for the pavinent thereof. at the othice 
of the COTM pany, ae the city of AY wark, or toagents when they pro- 
duce receipts signed by the president or treasurer, then and in every 
such case the said policy shall cease and determine; but when after 
two fall atimual premiums shall have been paid on this policy it 
shall cease or become void solely by the Hon-pavinernt of any pre- 
minum when due, its entire net reserve by the American experience 
mortality and interest at four per cent. vearly, less anv indebted- 
ness to the company on this poliey, shall be applied by the com- 
pany as asingle premium at the company’s rates published and in 
force at this dat either, first, to the purchase of hon-partielpating 
term Insurance for the fill amount usar d by this poliev, or, second. 
upon the written application by the owner of this polieyv and the 
surrender thereof to the company at Newark within three months 
from such PhOM-pRUV EDO TE of premium, to the purchase ofa Dhori-pruar- 
ticipating paid-up pelicy payable at the time this policy would be 
pavable if continued in force. Both kinds of insurance aforesaid 
will be subject to the same conditions, except as to payment of pre- 
miurins, as those of this policv. No part, however, of such term in- 
surance shall be due or payable unless satisfactory proofs of death 
be furnished to the company within one vear after death: and if 
death shall occur within three years after such non-payment of 
premium and during such term of insurance, there shall be de- 
ducted from the amount pavable the sum of all the premiums that 
would have become due on this policy if it had continued in force. 

This policy does not take effect until the premium is paid; nor 
are agents authorized to make. alter, or discharge contracts, or waive 
forfeitures, or grant permits, or to receive for the cash due for pre- 
miums anything but cash. 
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In witness whereof the said The Mutual Benefit Life Insurance 
Company have, by ticir president and secretary, signed and deliv- 
ered this contract, at the CILN oft Newark. in the State of New Jersey, 
this nineteenth day of September, one thovsand eight hundred and 
eighty-one. 


LEWIS C. GROVER, President. 


EDWARD L. DOBBINS, Secretary 
C. 


4S x. Bb. 
Not assignabl 


The Mutual Benefit Life Insurance Company, incorporated by the 
State of New Jersey. 


[ Vignette. | 
No. 115.215. $5,000. 


This policy witnesseth that the Mutual Benefit Life Insurance 
Company, in consideration of the statements and agreements in the 
application for this policy and in the declaration subjoined thereto, 

Which are hereby made a part of this contract, and of 
meeantaee the sum of eighty-three dellars and _ fifty-two cents, to 
re ne them in hand paid by the assured, Mrs. Katharine Salen- 
tine, wife of the insured, Peter Salentine, and of the 
semi-annual premium of eighty-three dollars and fifty-two cents, to 
be paid at or before twelve o'clock m. on the twentieth day of Sep- 
tember and March in every vear during the continuance of this 
policy, do insure the life of Peter Salentine, of Milwaukee, in’ the 
county of Milwaukee, State of Wisconsin, in the amount of three 
thousand dollars for the term of life. 

And the said company do hereby promise and agree to and with 
the said assured well and truly to pay or cause to be paid the said 
sum insured,at their office, in the city of Newark, to the said assured 
Within sixty davs after due notice and satisfactory proof of the death 
of the said insured; and in case the said assured shall die before 
the decease of the said insured then the amount of this Insurance 
shall be pavable to the children born of their marriage or to their 
guardian, if under age, or, if there are no such ehildren ov their de- 
scendants living, then pavable to the executors, administrators, or 
assigns of the said insured within sixty davs after due notice and 
satisfactory proof of interest and of the death of the said insured, 
deducting therefrom all indebtedness of the party to the company, 
together with the balanee, if any, of the then-current vear’s premium. 

This policy Is Issued and is accepted by the assured upon the tol- 
lowing conditions, namely : 

That the insured will reside in those parts of the United States 
only that lie at least one hundred miles from the Gulf of Mexico or 
In the Dominion of Canada or in Europe or in Japan, and not else- 
Where without written permission of the company, first obtained. 
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That for three vears from the date hereof the insured shall be re- 
stricted in traveling to points within and to voyages between the 
above limits. After that period journeys for business or pleasure 
may be made without restriction. 

That he will not at any time within three years from the date 
hereof be personally engaged in any blasting, mining, or submarine 
operation or in the production of any highly inflammable or explo- 
sive substance, or in working or managing a steam engine or boiler, 
or be employed in any manner on a railway train or on a steam or 
sailing vessel. 

That he will not engage in any military or naval service, unless 
it be in the militia in time of peace. 

That any violation of either of the above conditions without the 
written permission of the company, previously obtained, shall render 
this poliey void. 

That the statements contained in the said application and decla- 
ration and every of them are true, and if any of them shall be found 
untrue then this poliey shall be null and void; but that after three 
years from the date hereof this policy shall not be thereby rendered 
void unless such erroneous statement or statements shall be shown 
to be material and to have been made with intent to deceive or de- 
fraud the company. Anv error made in understating the age of 
the insured will be adjusted by pavine such amount as the premiums 
paid would purchase at the table rate. 

That if the death of the insured shall result from the intemperate 
use of stimulants or narcotics, or if he shall die by his own hand or 
in consequence of a violation of any law, or by the hands of justice 
this poliey shall be void. If, however, it shall be shown that the 
insured at the time of taking lis life was insane the company will 
pay the sum insured or refund the premiums actually received, with 
interest thereon, according to its judgment of the equities of the case. 
This option is distinctly reserved by the company and is made a 
part of this contract. 

That in ease the said premiums (the party whose life is insured 
being living) shall not be paid on or before the several days herein- 
before mentioned for the payment thereof, at the oflice of the com- 
pany, in the city of Newark, or to agents when they produce re- 
ceipts signed by the president or treasurer, then and in every such 

ase the said policy shall cease and determine; but when after two 
full annual premiums shall have been paid on this policy it shall 
cease or become void solely by the Hoh-pavinent of any premium 
when due its entire net reserve by the American experience mior- 
talitv and interest at four per ceat. vearly, less any indebtedness to 
the company on this policy, shall be applied by the company asa 
single premium at the companys rates published and in foree at 
this date either, first, to the purchase of non-participating term in- 
surance for the full amount insured by this policy or, second, upon 
the written application by the owner of this policy and the surrender 
thereof to the company at Newark within three months from such 
non-payment of premium, to the purchase of a non-participating 
paid-up policy payable at the time this policy would be payable if 
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continued in force. Both kinds of insuranee aforesaid will be subject 
to the same conditions, except us to the payment of premiums, us 
those of thiis poliey, NO preaart, however, of such term Insurance shall 
be due or payable unless satisfactory proofs of death be furnished to 
the company within one year after death, and if death shall oceur 
Within three years after such PhOED- pret ment of premium and during 
such term of insurance there shall be deducted trom the amount 
pavable the sum of all the pretitlins that would have become due 
on this poliey if it had continued in foree. 


This policy does not take effect until the premium shall have been 
actually part, nor are agvetts authorized to Inake, alter, or discharge 
this or any other contract in relation to the matter of this Insurance, 
orto Wwalve any forfeiture hereof, or to grant permits or to receive 
for the cash due for premiums anything but eash. 


[mn witness whereof the said The Mutual Benefit Life Insurance 
Company have, by their president and secretary, signed and deliv- 
ered this contract, at the city of Newark, in the State of New Jersey, 
this twentieth day of September, one thousand elglit hundred and 
elehits three. 


) 
} 
i 


AMZI DODD, President. 
EDWARD L. DOBBINS, Secretary. 
[Iorm 2 | 
{i a, & 


The Mutual Benetit Life Insurance Company, 752 Broad. street, 
Newark, N. J. 


Proot from Us want, Whether ereeutor. Administrator. Wife, (hil- 
iw LF (suardian. or Trustec. 


Katherine Salentine, of Milwaukee, in the State of Wisconsin, of 
full age, being sworn, depose- and say- that deponent is the holder 
and owner of policies: No-. 105844 and 115,218, dated Sept. 19th, 
ISST. and Sept. 20th, PSS3, respectively, for 82.000 and 83,000 dollars, 
respectively, issued by the Mutual Benefit Life Insuranee Company 
on the life of Peter Salentine, deceased ; and 1, deponent, claim that 
the said deceased did net violate any ¢ f the conditions of sald poli- 
cles; that deponent hasa wood and valid interest in said polier = to 
the amount of 85,000.00, and that she is legaily entitled to reeeive 
the same as the beneficiary named in satd policies of said de- 


ceased, 


her 
KATITERINE x SALENTINE. 
mark. 
Signed in presence of— 
CHAS. D. MANN. 
CHR. SALLENTINE. 


- 
> 
| 


= . 


- 
> 
i 


age 


KATHERINE SALENTINE. 31 


Sworn before me this 22d day of January, 1884. 
CHAS. D. MANN, 
Notary Public, Wis. 
| NOTARIAL SEAL. | 


Proot from Assignee. 


—., of ——, in the State of ——, of full age, being sworn, 
depose- and say- that ————, the assignee of polie- No-. — —, dated 
—, 1S—, for — dollars, issued by the Mutual Benefit Life In- 
surance Company on the life of ——, deceased ; and —, de- 
ponent, claim that the said deceased did not violate any of the con- 
ditions of said polie-. 

Deponent further say- that the assignment of said polic- was made 
on the — day of , 1S-, and was in 


to —— -—-, by 


consideration of —. 


| Written across the face in red ink:] Policies unassigned. 


Sau) Medical Proof of Loss and (‘ause of Death 


The undersigned was the attending physician in the last sickness 
, Who died at ——, in the State of 
——, on the — day of ——, ISS-. 

And, for further information of the company, the undersigned 
answers as follows: 


of — _— -., 1n thie State of 


llow long have you known deceased 4 


llow long have you heen the attend- 
ing or family physician ? 


A. Were you his attending physician A. 
prior to his last iliness ? 
Lb. If so, state, as near as vou can, the 1. 


time and the disease for which vou 
treated hit. 


A. Had deceased, to vour knowledge, A. No attending phy- 
been attended by any other pis sician ? sician In the last sick ness. 
Bb. If so, when, by whom, and for 1. Certified copy of cor- 
What disease ” oners Inquest furnished. 


When did he show the first svmplom 
of his final illness? 


THE MUTUAL 


LENEFIT 


A. What was the date of your first visit? 
b. Your last visit? 


Of what disease did he die” 


What were the general symptoms 
present during the progress of his dis- 


ease ” 


What causes, in your opinion, oper- 
ated to produce the disease or diseases of 
which he died ? 


A. Was the deceased, LO your knowl- 
edge, afflicted with any other disease or 
affection, acute or chronie ? 

b. If so, give date and character of 
same clearly, 

(. Also state whether it caused or 
hastened death. 


A. Was the deceased in the habit of 
using spirituous liquors ? 

B. Opium ? 

() Chloral ? 

D. To what extent? 


A. Was a post-mortem examination 
made” 
B. By whom and with what results ? 


State any other facts known to you 
regarding the character and duration of 
the fatal illness. 


Personally appeared before me the above-named Dr. 
known to me to be a physician in good and regular standing in his 
profe ssion, and made oath that the foregoing statements and answers 
by him made are true to the best of his knowledge and belief. 


LIFE INS. CO. 


OF 


1}. 


(’. 
1). 


I. 


NEW JERSEY VS. 


M.D. 


-? 


KATHERINE SALENTINE. 


Sworn and subscribed this — day of ——, 188-, at ——. 


ol Certificate of Officiating Clergyman. 


I, —., «do hereby certifv that I am — minister of the —— 
church at ——, and that I officiated in my clerical capacity on the 
— dav of , 1SS-, at the funeral of , who died at —-, 
on the — day of , 18s-. 


Sworn and ‘subseribed before mie this —- day of —_—_——, 18S—. 


ee mm ar a tm 


| Written across the face in red ink:] No clergyman. 
Und: rla I, 3 (4 rlificate 


I, Charles Messmann, do hereby certify that | am an undertaker, 
residing at Milwaukee, Wisconsin, and as sueh undertaker I at- 
tended the funeral of Peter Salentine, and that he was interred in 
Calvary cemetery on the {th day of January, 1854. 


(. MESSMAN. 


Sworn and subscribed before me this 22d day of January, 1884, 
at Milwaukee. 
CHAS. D. MANN, [NoTARIAL SEAL. ] 
Notary Pubilie. Wis. 


Proof at AL tity and Ag 


|, Christian Salentine, do hereby certify that | was personally ae- 
quainted with Peter Salentine, who died on the 6th day of January, 
LSS4 ; that he was the identical Person insured in The Mutual 
Benefit Life Insurance Company, under policies No. 105,844 and 
115,218; that his age at the time of his death was about 54 vears, 
the date of his birth being unknown to me, and that my knowledge 

’ his age is obtained from *my knowledge of my own age, he be- 
ing my brother & about 5 vears younger than myself. There is no 
family record, to my knowledge. 


CHIR. SALLENTINE. 


Sworn and subscribed before me this 22d day of January, 1854, 
at Milwaukee. , 
CHAS. D. MANN, 
Nolary Public 


52 [ Endorsed :] Copy. Loss No. 9078. Voliey Nos. 105,844, 
115.218. Amount. 85.000. The Mutual Benefit Life In- 


* This blank should be filled, if ps . from the family record. 
— The official character of the « offic er before whom the affidavits are made must 
be certified to in all cases 
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surance Company, Newark, N. J. Proofs of loss on life of Peter 
Salentine. Submitted to the Company for examination and ap- 
proval January 28th, 1S. All claims are payable at the com- 
pany s office, in Newark, N. J., after completion and approval of 
proots and on return of the policies duly receipted by the legal 
owners thereof, 


Notice ty (‘Jaimante. 


1. When the policy is pavable to representatives of the party in- 
sured the claim must be made by the executor or administrator of 
the deceased and a certified copy of letters testamentary or of ad- 
Ininistration must ace mpany the proot Papers. ‘Trustees, unless 
named in the p ICY, miust send their 
‘nee will make the 
claim, ACCOMM ATLE | OY the ()] lot i | assigninent or an authenticated 
copy of the same and asworn statement of interest, and the original 
must be lodged with the company at or before the settlement of the 
Claim. 

>. When the poliey is pavableto the wife of the insured or toany 
other person or persons she or they will make the claim. If the 
death of the wife should ocenr before that of the husband an afh- 
davit® of some Person cognizant of the fact must accompany the 
proots, giving the date of her death; also giving the name and the 
date of birth of each and every of the children; and for such as are 
minors a cuardianh miust be appointed D\ the court and a certified 

| | 


tw we is o . Safes ? a 
Copy of ietters ol euardiansiilp must be fhe with the prootls. li 
“s 
i 


=, the names, Ages, KC... OF such heirs 


-) :; ! ' - _ , I ? - 
2? Whena polly has been assigned the asst: 


children have died leaving hie 1] 

must be furnished. 
l. When a coroner's inquest was held a certified copy of the in- 

quest Hust ACCOM pany the proots 

». A certificate to the authority of the officer before whom the 

several statements are sworn must in all eases be attaehed. 


53 Dervrs Exnipir No. 1. 


NEWARK, N. J., M’ch 14th, 1884. 
Mr. Hlenry Nichols, Milwaukee, Wis. 


Dear Sir: At the meeting of the directors vesterday the case of 
loss under policies Nos. LOO S44 & 115,215, Salentine, was fully COn- 
sidered, and it was decided that the case eame under the insane 
clause of the policies, and that the premiums, with interest, should 
be paid to the claimant. In case of policy No. 105,844 the amount 
for the company to pay Is 8272.80 and on policy No. 115,218, 859.50. 

The contract in the policies is so clear and unmistakable that no 
sound, Intelligent lawyer can advise, we think, any contest thereon. 

Yours truly, 
(Signed) EDWARD L. DOBBINS, See’y. 


Blank torm of atlidavit will be furnished bv the company, 


KATHERINE SALENTINE. 


Exuipir 1}, 


MinwavukeEk, 4, 26, 1884. 
Mutual Benefit Co. 

GENTS: The parties having charge of the Salentine claim here 
, wish to know what the Co. propose to do in the ease & I can give 
them no answer. What answer, if any, shall I give them? The 
other companies interested have paid their claims in full, they In- 

form me. | 

Yours truly, If. NICHOLS. 


P. S.—Please forward permit for Thos. Fagan, No. 115,597, to visit 
Palestine, Egypt. 
ms. 
54 exnipir 2. | 


NEWARK, N. J., Ap'l. 29, 1854. 
Mr. Henry Nichols, Milwaukee, Wis 
| Dear Str: Your favor of 26th inst. is received. On the 14th of 
March we communicated to vou the action of our directors In regard 
to policies No. LOO Sdtand No. 115.218, on the life of Peter Salentine. 
] There can be no change In the terms of settlement Propose d, which 
be are in exact accordance with the teoms of the policies. The fact 
that other policies have been paid by companies under different 
contracts cannot affect the action of this company. 
Yours truly, EDWARD L. DOBBINS, See’y. 
Exuipir 3. 
Minwatkee, April 28th, 1884. 
Mutual Benefit Life Insurance Co., Newark, N. J. 

GENTLEMEN: Not liaving received a satisfactory answer from your 
local agent here, | take the liberty to address a few lines to you for 
Information why the payvinent has not been made on the life of 
Peter Salentine, being that the other companies have paid over one 
month ago. Please advise at onee and oblige, 


Very resp. yours, CHR. SALLENTINE. 


DD exiipir 4 
_ ' ° 
+ Newark, N. J., May 1st, 1884. 
= Mr. Henry Nichols, Milwaukee. Was. 

Dear Sin: Wee nelose statement of account and temporary re- 
ceipt in case of loss under policies No. 105,844 & No. 115,218, Sal- 
| entine. The policies & this account should be returned to us 

duly receipted, with the ISS3S re newal of No. 105,544. We also en- 
close letter addressed to Cliristian Sallentine, which please forward. 


Yours, truly, EDWARD L. DOBLINS, See’y. 


Septem ber 20, 1886.—This day eame the defendant, by its attor- 
nevs. and filed the bond of said defendant in the sum of seven 


*) 
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thousand six hundred dollars, with Amzi Dodd and Frederick H. 
‘Teese as sureties, conditioned that it shall prosecute a writ of error 
to effect and answer all damages and costs if it fail to make its plea 
good; which bond is approved by the district judge, and is as fol- 
lows, to wit: 


Supe PSe¢ de (ls Bond 


Know all men by these presents that we, The Mutual Benefit 
Life Insurance Company of the city of Newark, State of New Jer- 
sey, as principal, and Amzi Dodd and Irederick UL. Teese, both of 
the city of Newark, in the State of New Jersey, as sureties, are held 
and firmly bound unto Katharine Salentine, of the city of Milwau- 

kee, State of Wisconsin, in the sum of seven thousand six 


56 hundred dollars. lawful mionev of the United States of 


America, to be parcial to the said Katharine Salentine or to 
her certain ciforheyvs, ye Ins, executors, adiministrators, or asslons: to 
Which payment, well and truly to be made, we bind ourselves, our 
and each of our licirs, executors, and administrators, jointly and 
severally, firmly by these presents 

Sealed with our seals and dated the seventeenth day of Septem- 
ber, in the year of our Lord one thousand eight hundred and 
eighty-six. 

he condition of this obligation is such that whereas lately, ata 
term of the circuit court of the United States of America for the 
eastern district of Wisconsin, held at the citv of Milwaukee, in said 
district, on the loth day of Jaly, A.D. ISS6, in a suit depending in 
said court between Katharine Sal ntine, plaiitilf, and The Mutual 
Denetit Life Insurance Company, defendant, Judgment Wiis renae red 
against the said Phe Mutual Benetit Life Insurance Company and in 
favor of the said Nathertne Salentine for the sum of 85,724.42, dam- 
ages, an | SO1.58. costs of suit: and whereas a certificate of division of 
opinion of the hon. the cireuit judge and of the hon. the district 
judge, who tried said cause, bas been obtained and tiled: and whereas 
thereupon the said The Mutual Benetit Life Insurance Company, 

having obtained a writ of error and filed a copy thereof in 
D7 the clerk's oflice of said court to reverse the said judgment 

In the aforesaid suit, and a citation, directed to the said 
Katharine Salentine, citing and admonishing her to be and appear 
at a Supreme Court of the United States to be holden at Washing- 
ton the se cond Monday of October : 

Theretore, if the said The Mutual Benefit Life Insurance Com- 
pany shall prosecute said writ of error to effect and answer all 
damages and costs if it fail to make its plea good, then this obliga- 
tion to be void; else to remain in full force and virtue. 

AMZI DODD, [sear.] 
Preside nt Mutual Benent Lite Insurance Company. 
AMZIL DODD. [seat.] 
F. H. TEESE. ‘eo, 


— 


Sealed and delivered in presence of— 


F. K. HOWELL. 


KATHERINE SALENTINE. 


STATE OF New JERSEY, ‘ 
, . . “ 8 
Essex County, District of New Jersey, | 


Amzi Dodd and Frederick H. Teese, being each first duly sworn, 
depose and say, and each for himself deposes and says, that he is 
one of the sureties mentioned in and who signed the within bond; 
that he is a resident and freeholder within the county & State 
aforesaid and is worth the sum of seven thousand six hundred dol- 
lars in property within the State of New Jersey over and above his 

debts and liabilities and property exempt from execution. 
os (Signed) AMZI DODD. 
r. H. TEESE. 


Subscribed and sworn to before me this 17th day of September, 
1886 
F. K. HOWELL, 
[SEAL. | Notary Public, N. J. 


Endorsed: Approved. Chas. E. Dver, judge. 


Whereupon it is ordered that execution be suspended and a writ 
of error and citation issued and a cony of said writ of error lodged 
for the defendant in error. 


a9 Unitep STaTes oF AMERICA, 
Lastern District of Wisconsin, J ay 

I, Edward Kurtz, clerk of the cireuit of the United States of 
America for the eastern District of Wisconsin, do hereby certify that 
| have compared the writings annexed to this certificate with their 
originals now on file and remaining of record in my office, and that 
they are true coples of such originals and correct transcripts there- 
from, being a full and complete transeript of the record in the case 
of Katherine Salentine vs. The Mutual Benefit Life Ins. Co. of New 
Jersey. 

In testimony whereof I have hereunto set my hand and duly 

affixed the seal of the said court, at the city of Mil- 

Seal U.S. Cir-  waukee,in said district, this 50th day of September, 
cuit Court, East- in the vear of our Lord one thousand eight hun- 
ern District Wis- dred and eighty-six, and of the Independence of 
consin. the United States the 111th. 

EDWARD KURTZ, Clerk. 


60 UsItep STATES OF AMERICA, 88: 


The President of the United States of America to the judges of 
the circuit court of the United States of America for the eastern 
district of Wisconsin, Greeting: 

Because in the record and proceedings, as also in the rendition 
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of a judgment in a plea which is in the said circuit 
Seal [. S. court of the United States of America for the east- 
Cirenit Court, ern district of Wiseonsin, before vou, between Kath- 
Eastern Dis- erine Salentine, plaintiff, and The Mutual Benefit 
trict Wiscon- Life Insurance Co. of New Jersev, defendant, a mani- 
fest error hath happened, to the great damage of 

the said The Mutual Benefit Lite Insurance Co. of 
New Jersey, as by the complaint appears, and it being fit that the 
error, if any there hath been, should be duly corrected and full and 
speedy justice done to the parties aforesaid in this behalf, you are 
hereby commanded, if judgment be therein given, that then, under 


: ‘ " " ’ | 
your seal, distinctly and openly, you send the record and proceed- 
? 


Siti 


ings aforesaid, with all things concerning the same, to the Supreme 
Court of the United States, together with this writ, so that you 
have the same at Washington on the second Monday of October 
next, in the Supreme Court to be then and there held, that, the record 
and proceedings aforesaid being Inspected, the said Supreme (‘ourt 
may cause further to bi 7 ye therein to correct that error that of 
right and aecordinge to law and custom of the United States should 
be done 

Witness the Tlonorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, this ZOth day of September, 
in the year of our Lord one thousand eight hundred and eighty-six, 
and of the Inde pendence of the United States the ll1ith. 

EDWARD KURTZ, 


Ad P rf: [’ N Cirenuit fywurt fry)" this kastern District of Wisconsin. 


t}] Trae Usitep STaAtTes OF AMERICA, 88° 


To Katherine Salentine, Greeting: 
[SEAL. | You are hereby cited and admonished to be and appear 
aba Stpreme Court of the United States, to be holden at 
Washington oh the second Monday of October next, pursu int toa 
writ of error filed in the elerk’s office of the cireuit court of the 
["nited States for the eastern district of Wisconsin, wherein the 
Mutual Life Insurance Company of New Jersey is plaintiff in error 
and you are defendant in error, to show cause, If any there be, why 
the judgment in the said writ of error mentioned should not be 
corrected and speedy justice done to the parties in that behalf. 
Witness the Honorable Charles I. Dyer, district judge of the 
United States for the eastern district of Wisconsin, at the city of 
Milwaukee, this 20th day of September, A. D. 1886, and of the In- 
dependence of the United States the 111th. 


CHAS. E. DYER, Judge. 


We aecepl service of this citatio this 29th day of Septem ber, 
A. DL 1SSh, E. P. SMITH & 
NATIT PERELES & SONS, 
Plaintifi s Atiorneys. 
KMndorsed on cover: E. Wiseonsin ©. ©. U.S. No. 391. The 
Mutual Benetit Life Insurance Company of New Jersey, plaintiff in 
error, vs. Katherine Salentine. Filed October 4, 1856. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1889. 
No. 117. 


THE MUTUAL BENEFIT LIFE INSURANCE COMPANY OF 
NEW JERSEY, PLAINTIFF IN’- ERROR, 


Us, 


KATHERINE SALENTINE. 


The originals of the present action were two actions brought in 
the State Court of Wisconsin, upon two separate policies of life 
insurance, issued in favor of the plaintiff. The actions were there 
consolidated and thereupon removed to the Federal Court. Hence, 
we have two separate complaints and answers. ‘The first complaint is 
on policy No. 105,844, dated September 19, 1881, for $2.000,00 ; the 
second on policy v No. 115,218, di ated Septen her 20), 1SS3, for $5,000.00. 
Peter Salentine, the insured (husband of pl: Lintiff), died January 6, 
ISS4. Each complaint claimed the full amount of the policy, with 
interest, alleging that the death “was not caused by or from the 
intemperate use of stimulants or narcotics, nor by his, the said 
Peter Salentine’s own hand, nor any cause mentioned 
in said policy, making the same void and of no effect;” also “that 
the death of said Peter Salentine was for causes within the true 
intent and meaning of said policy of insurance, and that said Peter 
Salentine, and this plaintiff, each duly fulfilled all the conditions 
of said policy.” Record, p. 3 and p. 10. 

The answer to each complaint alleges that the insured wilfully 
and knowingly took his own life; that the defendant has no knowl- 
edge of insanity on his part, but that if he was insane, plaintiff is 
entitled only to the amount of the premiums paid and interest, and 
that the defendant is ready and willing to pay this, and offered to 
do so before suit commenced. Record, p. 2 and p. 11. 

The two policies vary in their provisions relating to suicide. 

The first is accepted by the assured upon the express condition 
that “in case he shall die by his own hand, or ete. = * - ae 
policy shall be void, null, and of no effect, except that in case he 
shall die by his own hand while insane, the amount to be paid by 
the company on this policy shall be the amount of the premiums 
actually paid thereon, with interest. Reeord, p. 27. 

The second, No. 115,218, is issued and accepted upon the follow- 
Ing condition ‘ ™ That if the death of the insured shall result from the 
intemperate use of stimulants or narcotics, or of he shall die hy his own 
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hand or aD) COMSEL MEE of (/ violation ot ait law. or hy thie hands of Us 
fice, this policy shall he void. If. hour ner, Hshall be shown that the assured 
at the time of taking his life was SCE, the A will poy the suin in- 
sured or Ve fund the pre WLS actually received, if ith TL rest these re, accord. 
‘ing lo its pudgine nt of the ccpatir “ of the CUst. Th, is option 18 distinelly 
PESETTUE d hy thie COMPUT, aud Is nde (f part af this contract” Record, 
Pp. 29. 

The action was first tried before the Ion. Charles lk. Dyer, Dis- 
trict Judge, and a jury, who, under direction of the Court, returned 
a verdict for the amount of premiums paid and interest. Record, 
p. 1s. 

The verdict was set aside by the Circuit Judge. Record, p. 20. 

A new trial was had before the Ilon. Walter @. Gresham, 
Cireuit Judge, and Hon. Chas. FE. Dyer, District Judge, without a 
jury. Record, p. 20. 

The Court found all the facts, annexing documentary evidence 
in the form of exhibits to its finding. Record, pp. 22-55. 

It was held, both judges concurring, that on the first policy the 
plaintiff was entitled to recover the premiums paid and interest only, 
amounting to $510.92. As to the second policy, there was a differ- 


ence of opinion, the District Judge considering that the right of 


recovery was confined to the premium paid and interest. Only one 
semi-annual premium, $53.47, had ever been paid, which with 
interest amounted to 868.36. The Cireuit Judge held that she was 
entitled to the face of the policy,with interest, amounting to $3,413.50. 
The question was therefore certified to this Court, under See. 652, KR. 
S. Reeord, p. 25. 

Judgment was entered in accordance with the opinion of the 
Circuit Judge, which this writ of error is brought to review. 

The only part of the policies material to the question is the con- 
dition above quoted from No. 115,218. 

Aside from the issuing of the policies, the Court found: "That 
on January 6, 1884, the insured took his own life. 

That at the time he so died by his own hand he was insane 
and not morally responsible for the act. 

That he knew the physical consequences of the act. 

That on January 28, 1884, notice of the death was given and 
proof made “Exhibit C.” (In the proof the plaintiff claims the full 
amount of both policies, ‘and that the said deceased did not violate 
any of the conditions of said policies.” No cause of death is stated. 
Record p. 30.) 

That as part of said proof, and in accordance with the require- 
ments of the company, a copy of the coroner's inquest was forwarded, 
which showed a verdict that the insured “came to his death by hang- 
ing himself * * while laboring under a fit of insanity.” 

That on March 14, ISS4, the letter of the company to its Mil- 
waukee Agent (Exhibit I) stated that at a meeting of the directors 
the loss had been considered and it was decided that the case came 
under the insane clause of the policies, and that the premiums, with 
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interest, should be paid to the claimant. Record, p. 34. That 
notice of this letter was not given to the plaintiff. 

That on April 26, 1854, the local agent wrote to the company 
(Exhibit 13) that the parties in charge of this claim wished to know 
What the company proposed to do, and he could give them no answer ; 
what answer he should give; that other companies had paid in full. 

That on April 29th, ISs4, the company wrote to its local 
agent (Exhibit 2) referring to letter of Mareh lith, and adhering to 
the decision there communicated. 

That on April 28, 1884, the agent of the plaintiff wrote to the 
company (Exhibit 3), asking why payment had not been made; that 
other companies had paid over a month ago. 

That on May 1, 1884, the company wrote to its local agent, 
enclosing accounts and receipts to be signed ; alsoa letter to plaintiff's 
agent advising him that the action of the directors had been com- 
municated to its agent, who should have advised the claimant of it 
before. That on May 5, 1SS4, this letter was delivered to plaintiff ’s 
agent, and he then 1 Pada of the decision of defendant as stated 
in the letter of March 4th. That plaintiff's agent peremptorily 
refused to accept re-payment of the premiums and interest, but 
demanded of the local agent payment of the amounts insured in 
full. 


Record, pp. 22, 23, 24. 


The _ gives all the facts in the ease. 
A 41, pe L derighidiind turteotd. 


ARGUMENT. 
I. 


It is, of course, competent for any person insuring his life, to 
enter into any stipulations in reference to death by suicide com- 
mitted while insane, which the parties ay agree upon. 

drip lowes. Berkshire Lite Ins. Co., 93 U. S., 284. 
Pivree vs. Travelers Lift Ins. Oo., 34. Wis., 389. 


It is clear also that policy No. 115,128 makes the explicit pro- 
vision that it the insured take his own life, and it be shown that at 
the time of taking it he was insane, the company was to do one of 
two things, either pay the sum insured or repay the premiums 
received with interest, according to its judgment of the equities of 
the case. 

The beneficiary, therefore, in case of a death of this character, 
has a right only to either one of these things, which is left to the 
will of the company. 

In such a case we submit that damages for the breach are neces- 
sarily for the lesser sum. It is this only to which the party has a 
right. The other can only be paid by the free will of the company. 
It is its voluntary act if it pays it. No action can lie for that. 
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[f a provision of a policy were that in case the insured took his 
own life while insane, the company would pay the sum insured only 
if, according to its judgment of the equities of the case it ought to 
do so, no action would lie. The only promise which —— an 
action here isthe one to refund the amount of premiums and interest 
in any eyent. 

[t isan absolute promise only—or a conditional one where the 
condition has been fulfilled—on which an action ean be predicated. 
Let us suppose that the plaintiff in this case had alleged the actual 
facts, as now claimed by her, that her husband did commit suicide, 
but was insane when he did so; and let us further assume that the 
company had put the alleged insanity in issue, and this issue had, 
upon the trial, been found for the plaintiff. Can there be a doubt 
that the recovery would have been confined to the amount which 
the company was bound to pay in any event, without the exercise of 
volition on its part ? 

Can it be questioned that there could be no recovery for the 
larger sum without proof that, according to the company’s “ judg- 
ment of the equities of the ease” (the condition on which it depends), 
it was due” 

Can it be claimed that the whole sum must be paid without any 
regard to “the equities of the case?” 


But the ground on which it is sought to hold the company 
liable for the $3,000 seems to be that the company did not, within 
sixty days after proof of the death of the insured, offer to refund or 
inform the plaintiff that it would refund the premiums paid. 

The policy promised to pay “within sixty days after due notice 
and satisfactory proof of the death of the insured.” Record, p. 28. 

We submit: 

First. That this could have no possible bearing on the extent of 
the ability of the company. 

The substance of the promise of the policy in suit is that the 
company will, in the case of such a death as the trial here has 
shown, pay either a larger or a smaller sum in its own discretion. 

Its non-payment of either within the sixty days is simply a 
breach of this alternative promise. The plaintiff’s measure of 
damage is that sum which he had the right to insist upon. 

Secondly. The non-payment of either sum within the sixty days 
can bave no iniluence upon the question, w/ess it be looked upon as 
evidence of an election by the company to pay the larger sum, not 
to avail itself of the right to discharge the obligation to pay the 
lesser, : 

It is respectfully urged that the circumstance of non-payment or 
failure to notify the claimant within the sixty days is not entitled to 
this construction. as 
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It would not, in any case, warrant the inference of a waiver by 
the company of its right to discharge the contract according to “ the 
equities of the case.” 

But, if standing alone, it might afford room for sueh an infer- 
ence; the circumstances of this case utterly repel it. It is made to 
appear affirmatively, that as early as Mareh 14, 1884, the company 
acted and advised its agent at Milwaukee that it had been decided 
that “the premiums, with interest, should be paid the claimant.” It 
is true that for some reason this decision was not immediately 
brought to the knowledge of the plaintiff, but the plaintiff sustained 
no injury from that circumstance. The plaintiff never took the 
position that by reason of failure to make offer, or to make known 
its decision within sixty days she was entitled to 83,000, but claimed 
that amount from the beginning, asserting both in the proofs of loss 
and again in her complaint that there had been no sort of violation 
of any condition of the policy. The delay in giving notice to the 
plaintiff involved no injury to her. On the 28th of April, 1SS4, the 
plaintif?’s agent (a brother of the deceased) wrote to the company for 
information, and was then promptly advised of the decision made 
by the company on or before the Ith of March (Record, p. 24). This 
was before suit commenced, and the agent. “then and there on 
behalf of the plaintiff, refused to accept repayment of the premiums 
and interest, but demanded of the local agent, payment of the 
amounts insured in full.” //idem. This demand related to both 
policies. It manifestly rests on the theory stated in the proof of loss, 
and reiterated in the suits thereupon brought, that there had been 
full compliance with the conditions of the policies; in other words, 
that there had been no suicidal death. It is clear, therefore, that 
while the adjustment of this loss was the subject of correspondence 
between the parties, the exercise of its option reserved to the defendant 
by its contract, was fully communicated to the plaintitf, who per- 
emptorily repudiated the offer. It is idle, therefore, to say that 
there can be any inference of waiver of a substantial right on the 
part of the company here. 


IT. 


If a doubt remains, there is another conclusive answer to the 
claim that the company did not act with sufficient promptness in of- 
fering repayment of the premium with interest. 

The language of the policy is, “4f, however, it sha// he shown that 
the assured at the time of taking his life was insane, the company 
will, ete.” 

Before, therefore, the claimant can.insist on action by the com- 
pany in the exercise of the option, she must show to the company 
that the case for its exercise exists. 

That showing has never been made in this case. 

The only statement made by the plaintiff in this case is her 
affidavit of claim in. the proofs of death. Record, p. 30, Ex. C. 
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The affidavit of claim relates to both policies, [rn it she Says: “ § 
deponent, claim that the said deceased did not violate any of the 
conditions of said policies; that deponent has a good and valid inter- 
est in said policies to the amount of $5,000.00, and she is legally 
entitled to receive the same as the beneficiary named in- said 
policies.’ 

In view of the express conditions which the two policies respect- 
ively contain in reference to suicide, this affidavit can receive no 
other construction than that of an out and out denial that the de- 
ceased came to his death by suicide. True, a copy of the coroner's 
inquest was enclosed with the proofs; but that was merely done 
because the rule of the company required it. It was not sent as 
proof of the claimant's statement. It was not only not binding on 
the plaintiff, but not even admissible in evidence against her. She 
was at perfect liberty to claim (and to prove if she could) that not- 
withstanding the evidence and finding on this inquest, though for- 
warded by her, the deceased did not raise his hand against his own life. 

While this inauest is no proof of the suicide of the deceased 
between these parties, it is of course equally ineffective to prove 
insanity on the part of the deceased. 

No proof or showing had therefore been made, or attempted to 
be made, in this case up to the time of the commencement of the 
action of either, that the deceased had died by his own hand or that 
he was insane when he did so. On the contrary, the claim was that 
he had died such a death as entit/ed the claimant to the full amount 
of both policies. 

This claim was reiterated by the complaints in the two actions 
brought. 

No case was ever shown that called upon the defendant to make 
its decision upon the equities of suicide until the very trial of the 
case. Up to that time the plaintiff could bring forward proof of 
accidental death. or any death other than by suicide without the 
slightest inconsistency with any position ever taken, or any proofs 
ever produced by her. 

efore it can be claimed that the company has lost a valuable 
right by failure of prompt action in the case of a suicide, it is cer- 
tainly incumbent upon the claimant seeking advantage therefrom to 
show that he had tully presented the facts on which he claims the 
company should have acted. 

These facts were never shown until the trial of the case, and it 
was then only that the company could be required to make its elec- 
tion. 

[t istrue it had in its answers tothe complaint, although without 
proof or knowledge of the insanity of the deceased, offered to refund 
the premiums paid with interest, but that was purely voluntary. 
The poliey does not require it to be done until * it shall he shown that 
the assured at the time of taking his life was insane.” There can 
be no laches in failure to act until this is shown, Certainly it is not 
shown while the opposing party controverts the suicide. 
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We beg, in conclusion, to refer to the opinion of the District 
Judge, the Hon. Charles E. Dyer, given when the case was first heard 


before him. | 


Nalentine vs. Mut. Ben. Life Ins. Co., 24 Fed. Rep., 159. 


Respectfully submitted, 
Kk. Cc. WINKLER, 
Cauunsel for Plaintiff im Error. 
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SUPREME COURT OF THE UNITED STATES. 


THE MUTUAL BENEFIT LIFE INSURANCE COMPANY OF 
NEW JERSEY, PLAINTIFF IN ERROR, 


Us 


KATHERINE SALENTINE, DEFENDANT IN ERROR. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
EASTERN DISTRICT OF WISCONSIN. 


BRIEF AND ARGUMENT OF DEFENDANT IN ERROR. 
STATEMENT. 


On the 17th day of May, 1554, the de‘endant in error com- 
menced in the County Court for the County of Milwaukee, in the 
State of Wisconsin, two separate actions against the above plaintiff 
In error. 

The complaint in the first of said actions, after the usual aver- 
ment of defendant’s incorporation and license to do business, to 
sue and be sued within the State of Wisconsin, alleges: 

2d. That on the 19th day of September, 1881, the defendant, 
in consideration of ninety-seven and forty-one one-hundredths dol- 
lars to them in hand paid by the plaintiff, the wife of Peter Salen- 
tine hereinafter named, residing in the City of Milwaukee, Wiscon- 
sin, and of the annual premium of ninety-seven and forty-one one- 
hundreths dollars to be paid on the 19th day of September in every 
year during the continuance of the policy hereinafter named, did, 
by their agents duly authorized thereunto, make and deliver to the 
plaintiff their certain policy of insurance of that date, and num- 
bered 105,844, on the lite of said Peter Salentine, the husband of 
said plaintiff, who had a valuable interest in the life of her said 
husband, in the amount of two thousand dollars for the term of 
life, and did therein and thereby promise and agree to and with the 
said Katherine Salentine well and truly to pay or cause to be paid 
the sum of two thousand dollars therein mentioned at their office, 
in the City of Newark, to the said Katherine Salentine within ninety 
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days after due notice and satisfactory proot of the death of said 
Peter Salentine: and it was therein further promised and agreed by 
the defendant that ln) Case the - hid athe rine Saientine should die 
before the decease of ald Peter Salentine then the amount of sald 
Hstirainece shonild be pay ible to therr children born of said marriage, 
or to their cuardian f under age. within ninety davs alter due no- 
hee anid satisfactory proof of interest na ot the death of said Peter 
Salentine. deducting therefrom all indebtedness of thi purty to the 
‘OMpARY, together vith the balane: f anv, ol the vear’s premium. 
Sd That thereafter on the 6th dav of hanuary, Iss, aul the 
f Milwaukee, Wiseonsin, the said Peter Salentine died, said 


° 


(ity 
poliey emg 11) ful] force and operation viel leath was not eaused 
by or from intemperate use of stimulants or narcotics, nor by his, 
the said Peter Salentine’s. own hand, nor in consequence of the vio- 
lation of any law, nor by the hands of justice, nor from any cause 
mentioned in said poliey. as making the same void and of no effect. 

Ith. ‘That the death of the said Peter Salentine was from 
enuses within the true intent and neahnihne yf said policy of Insur- 
rice. and that the said Peter Salentine and this plaintiff, each 
duly fulfilled all the conditions of the said pollev of insurance, on 
hisor her pari theren contained 

oth. That due notice and satisfactory proof of the death of said 
Peter Salentine was, by this plaintith dulv made, eiven and fur- 
nished to the said defendant on the 22d dav of January, LSS4. as re- 
quired by the terms of said pole ind the rule of the defendant, 
within One ve ar after ts decease 

Oth That alt ongh demanded, no part of said insurance has 
heen ped, ind said sum, with interest from ninety days after the 
date of said proof, is new due thereon from the said defendant, to 
this plarntiff, and the rlaintut demanded judgment against the le- 
fendant for the stim of two thousand dollars, and interest as afore- 
said, with costs sud disbursements in the aetion. 

The ausnver admitted the issuance of the policy as in the ecom- 
plaint alleged and averred, that such poliey expressly provided in 
the body thereof, that in ease said Peter Salentine should die by his 
own hand, said poliey should be void, null, and of no effect, except 
that in case he should die by his own hand while insane, the 
amount fo be paid te the defendant on said poliey should be the 
amount of the premiums actually paid thereon, with interest. 

lhorther answering, the defendant admitted that said Peter Sal- 
entine ched at the time in said complaint alleged, but averred that 
he died by his own hand; that he purposely, willfully and know- 
ingly teok his own life: that the defendant is informed and believes 
that it is claimed on the part of said plaintiff that said Peter Salen- 
tine at the time he se took his life was insane, and further avers, 
‘whether or not. said defendant. plaintiff, then was insane this de- 
fendant has no knowledge or information sufficient to form a belief, 
hut imsists that if se. said plaintitl is entitled to recover only the 
premiums actually paid on account of said policy, with interest.” 
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And avers that it has been ready and has offered, prior to the com- 
mencement of this action, to repay such premiums and interest to 
the plaintiff. 

Further answering, the defendant admitted the receipt of a notice 
and proof of death of said Peter Salentine on the 17th day of January, 
1884. 

Further answering, the defendant denied each and every 
allegation in said complaint contained not thereinbefore admitted. 

The complaint in the other of said actions, after the entitling, 
was substantially similar to that in the first action, except 
that it averred that on the 20th day of September, A. D. 1883, 
the defendant, in consideration of the sum of eighty-three 
and fifty-two one hundredths dollars to them in hand paid by the 
said plaintiff, wife of Peter Salentine, hereinafter named, 
residing as aforesaid, and of the semi-annual premium of eighty-three 
and fifty-two one hundredths dollars to be paid on the 20th day of 
September and the 20th day of March in every year during the con- 
tinuance of this policy hereinafter named, did, by their agents, duly 
authorized thereunto, make and deliver to the plaintiff their certain 
policy of insurance of that date, numbered 115,218, on the life of 
Peter Salentine : ’ ¥ " and did therein and 
thereby promise and agree to, and with the said Katherine Salentine, well 
and truly to pay, or Cause to he. paid, the said sum of three thousand 
dollars at their office in the City of Newark, to the said plaintiff with- 
ie searty days after due notice and satisfactory proof of the death of the said 
Peter Salentine. And it was therein further promised and agreed by 
the defendant that in case said assured should die before decease of 
said insured, then the amount of said insurance should be payable to 
their children, ete., . , . . within sixty days after 
due notice and satisfactory proof of interest and of death of said insured, 
deducting therefrom all indebtness of the party to the company, 
together with the balance, if any, of the then current year’s 
premiums. 

Second. Thereafter, and on the 6th day of January, 1854, at the 
City of Milwaukee, said Peter Salentine died, said policy then being 
in full force and operation. 

The remainder of said complaint was similar to that in the 
tirst of said actions with the exception of the prayer for judgment, 
it being for three thousand dollars and interest from the date of the 
notice and proof of death, and costs and disbursements (Transcript, 
page 9). 

The defendant answering said complaint admitted the issuance 
to the plaintiff of the policy of insurance as in the complaint alleged 
and averred ; that in said policy so issued it was expressly provided and 
stipulated that “if said Peter Salentine, the insured, should die by his own 
hand, said policy should be void. If, however, i should be shown that the 
insured, at the time of taking his life was insane, the company would pay 
the sum insured, or refund the premiums actually received, with interest 
thereon, according to its judgment of the equities of the case, and it was 
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expressly stipulated in said policy that such option was distinctly reserved 
by the COMLpanhy and made a part of the contract.” 

Further answering the defendant averred that Peter Salentine 
died at the time mentioned in the complaint, but alleges that he died 
by his own hand; that le purposely, willfully and knowingly took 
his own life. 

The defendant further averred upon information and _ belief, 
that the plaintiff claims that at the time said Peter Salentine 
so took his life he was insane. Whether or not he was insane, 
the defendant has no knowledge or information — sufficient 
to form a belief. But defendant avers that the plaintiff, prior to the 
commencement of this action, through her agent and attorney, made 
the claim that the said Peter Salentine was insane when he took his 
life and that this defendant thereupon in accordance with ‘the terms 
of said policy elected, according lo its jud jn at of the equities of the CASE, 
lo repay to the plarntifh thie Sui insured with iiulerest and notified said 
plaintiff thereof, but that the plamtit® retused to aceept the same and 
this company does now elect, and is ready and willing to repay to. 
the plaintiff the premiums actually received with interest thereon. 

The defendant further answering admits that it received on or 
about the 28th day of January, 1884, notice and proof of the death 
of said Peter Salentine, and turther answering the defendant denies 
ach and every allegation in the complaint contained, not herein- 
before admitted. (Transcript, page 11.) 

Thereatter on application of the defendant in said actions the 
said County Court ordered that the same be and the same were con- 
sulidated. And thereafter, on application of the said defendant the 
said actions so consolidated were removed to the Cireuit Court of the 
United States for the Eastern District of Wisconsin. 

The issues came on for trial in said Court on the 30th day of 
March, A. D. 1885, lon. Charles E. Dyer, District Judge, presiding, 
and were continued from day to day until the 3lst day of March, 
1885, when the jury brought in a special verdict in answer to ques- 
tions propounded by the Court. See Transcript, pages 17, 18. 

Thereafter during said term the plaintiff, by her counsel moved 
to set aside the verdict and for a new trial for the reasons that said 
verdict was contrary to the law and the evidence in the ease, and 
that the Court erred in overruling plaintiffs objections to testimony 
offered and received on the part of the defendant and excepted to by 
the plainuff on the trial; and thereafter, on the 17th day of July, A. 
D. 1886, present the Hon. Walter Q. Gresham, Circuit Judge, and 
the Hon. Chas. E. Dyer, District Judge, said motion having been 
argued, it was ordered by the Court: That a new trial be and the 
same was granted in said action. Thereafter, on the 15th day of 
July, A. D. 1886, at a term of said Circuit Court, the issues in said ac- 
tion came on to be tried,when the parties entered into and duly filed an 
agreement in writing,waiving a jury, and that the issues of fact therein 
be tried and determined by the Court upon the evidence without the 
intervention of the jury,and without further notice (Transcript, page 
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20). The said issues were thereupon tried by the Court and submitted 
by counsel upon the pleadings and the evidence and on consideration 
thereof the Court found, that the plaintiff was entitled to recover, under 
policy No. 105,844, of the defendant the sum of three hundred and 
ten and ninety-two one-hundredths dollars, being the amount of pre- 
miums actually paid thereon, with interest to said date; and further, 
pursuant to the opinion of the Circuit Judge, that the plaintiff was 
also entitled to recover of the defendant, in addition to the amount 
above stated, the further sum of three thousand four hundred and 
thirteen and fiftv one hundredths dollars, being the amount insured 
by policy No. 115,218, with interest to said date, and judgment was 
accordingly duly entered in pursuance of said finding in favor of 
said plaintiff and against the said defendant for the sum of three 
thousand nine hundred and twenty-four and forty-two one-hundreths 
dollars, together with sixty-one and fifty-eight one-hundredths dol- 
lars, costs in the said action, judgment roll being signed July 15, 
1886. (Transcript, page 21.) The said judges being divided in 
opinion thereon, a certificate of such division was and is filed as 
follows: 

“At a stated term of the United States Circuit Court for the 
Eastern District of Wisconsin, begun and held at the c urt-room in 
the City of Oshkosh, within said district, on the first Monday in July, 
A. D. 1885, to-wit: On the 15th day of July, A. D. 1885, during 
said term. 

Present: Hon. Walter . Gresham, Cireuit Judge; Hon. 
Charles E. Dyer, District Judge. ; 


KATHERINE SALENTINE, Plaintiff, l 
; vs. 
Tue Mutvar Benerir Lire [xs. Co., or New Jersey, Defendant. { 


This case having been brought on for hearing and trial before 
the Court without a jury, a trial by jury having been waived by the 
written stipulation of the attorneys in the suit herein of the above 
parties, and said stipulation having been duly filed with the clerk 
of this court as by statute made and provided, and the proofs and 
allegations of the respective parties and the arguments herein hav- 
ing been heard, the court now here decides and finds as facts estab- 
lished by said evidence as follows: 

First. That said detendant, the Mutual Benefit Life Insurance 
Company of New Jersey, on the 19th day of September, 188], 
through its local agent at Milwaukee, Wisconsin, issued policy of 
insurance No. 105,844, to the pl: aintiff, the wife of Peter Salentine 
for two thousand dollars ($2,000), on the life of said Peter Salentine, 
of Milwaukee aforesaid, described in the complaint and answer in 
this action, a copy of which policy is hereto annexed and marked 
“ Exhibit A.” 

Seed. That said defendant, on the 20th day of December, 
1883, issued, through its local agent aforesaid at Milwaukee, policy 
of insurance No. 115,218, to the said plaintiff, wife of Peter Salen- 
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tine, for three thousand dollars (83,000), on the life of the said Peter 
Salentine, described in the complaint and answer in this action, a 
copy of which pol'cy is hereto annexed and marked “ Exhibit B”; 
that in and by said policy the said defendant agreed and promised 
the assured weil and truly to pay or cause to be paid the said sain 
insured at their office, in the city of Newark, to the said assured 
within sixty days after due notice and satisfactory proof of the 
death of said insured. Said policy was issued and accepted by the 
assured upon the following condition, among others therein stated, 
to-wit: 

“That ifthe death of the insured shall result from the intemper- 
ate use of stimulants or nareoties, or if he shall die by his own hand or 


in consequence of A Viol ion oft ahy law. or by the hands ot justice, 


this policy shall be void. If, however, it shall be shown that the 
insured at the time of taking his life was insane, the company will 
pay the sum insured or refund the premiums actually received, with 
interest thereon, according to its judgments of the equities of the 
case. This option is distinetly reserved by the company and is made 
a part of this contract.” 

Third. That said policies being in full force, the said Peter Sal- 
entine, on the 6th day of January, 1584, at Milwaukee, aforesaid, 
took his own life. 

Fourth. That he so took his own life while insane. 

Fifth. That the said Peter Salentine at the time he so died by 
hisown hand, was insane and was not morally responsible for the 
act. 

Sith, That at that tine he knew the physical consequences of 
the act. 

Seventh. That notice and proof of his death as aforesaid was 
duly given and furnished to said company on each of said policies 
on the 28th day of January, 1884, and within the time required 
by said policies, a copy of which notice and proof is hereto annexed 
and marked © exhibit CL” 

Right. That, asa part of said proof and in accordance with the 


requirements of said company the said assured at the same time 


furnished and delivered to said company a duly certified copy of the 
coroner's inquest, taken at Milwaukee on the 7th day of January, 1884, 
before the coroner in and for said county, upon the body of sald 
Peter Salentine, together with the evidence given before said coroner 
and jury; which inquest, after reciting such evidence was as follows: 
“SraTE OF WISCONSIN, ) 

» Qe 


“MibwaukEE County J 


“An inquisition taken at Milwaukee, in the county of Milwaukee, 
on the 7th day of January, ISS4, betore me, Charles Kuepper, cor- 
oner in and for said county, upon the view of the body of Peter 
Salentine, about fifty-five vears old, there dead, by the jurors, whose 
names are hereunto subscribed, who, being duly sworn to inquire, on 


— ee ee 


diet 
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behalf of the people of this State, when, in what manner, and by 
what means the said Peter Salentine came to his death, upon their 
oath do say that the said Peter Salentine, on the 6th day of January, 
1884, came to his death by hanging himself in a tin shop in the 
yard of his house, 315 Third Avenue, Eighth Ward, while laboring 
under a fit of insanity. : . 

“In testimony whereof said coroner and jury of this inquest 
have hereunto set their hands and seals the day and year aforesaid.” 

Which inquisition was signed by the said jurors as well as by 
the said coroner, as by statute provided, and the seal of said coroner 
attached thereto on the 7th day of January, 1854. 

Ninth. That the defendant, on the I4th day of March, 1584, 
notified its said local agent at Milwaukee, by letter, that it had de- 
cided that the case of the loss under said policies came under the in- 
sane clause, and that the premiums, with interest, should be paid 
to the claimant. A copy of said letteris hereto annexed and marked 
“Exhibit 1.” 

Tenth. That no notice of the contents of said letter was given to 
the said plaintiff, the assured named in said policies. 

Heventh. That afterwards, on April 26th, 1884, the said local 
agent wrote and sent to the defendant a letter of that date, of which 
a copy is hereto annexed and marked “Exhibit 14”, stating that the 
parties having charge of the Salentine claim here wished to know 
what the company proposed to do in the case, and that he could give 
them no answer and asking what answer, if any, he should give 
them; that on the 29th day of April, 1884, the said defendant wrote 
to its local agent that on the 14th of March the defendant had 
communicated to him the action of the directors in regard to said 
policies, and that there could be no change in the terms of settlement 
proposed. A copy of said letter is hereto annexed and 
marked “Exhibit 2.” That on the 28th day of April, 1884, 
Christian Salentine, the agent of the plaintiff, wrote and sent to the 
defendant a letter of that date asking for information why payment 
had not been made on the said policies, a copy of which letter is 
hereto annexed and marked “ Exhibit 3;” that the defendant there- 
upon and thereafter sent to its said local agent at Milwaukee a letter 
dated May Ist, 1884, a copy of which is hereto annexed and marked 
“ Exhibit 4,” enclosing statement of account and temporary receipt, 
in case of loss under said policies to be used in ease of settlement, 
and enclosing a letter of the same date from the defendant, addressed 
to Christian Salentine, with orders to forward the same to him, 
which letter, after the date and address, was in the language 
following : 

“Your favor of the 28th ult. is received. We have communi- 
cated to our agent, Mr. Nichols, the action of our directors on the 
two policies on life of Mr. Peter Salentine, and the information 
should have been given to claimants before now. The policies are 
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entirely different from those paid by the other companies, and we 
pay them according to the express terms under which they were 
issued. “ Yours trulv, 
“EDWIN L. DOBBINS, 
“ Secretary.” 

Twelfth. That on the 5th day of May, 1884, said letter so 
addressed to Christian Salentine, was delivered to him, and he noti- 
fied, for the first time, of the said decision of the defendant as ecn- 
tained in their said letter of March 14th, 1884; that he then and 
there, on behalf of the plaintiff, refused to accept repayment of the 
premiums and the interest, but demanded of the local agent payment 
of the amounts insured in full. 

Thirteenth. That said defendants have made no payment of any 
amount stated in said policies or tender of payment to the said 
plaintiff. 

Fourteenth. Thatthe amount of premiums paid by said deceased 
on said policy No. 105,544 was as follows : 


oe | er 
" a enc eee ee & oes 76.42 
September 19, 1883........... Seer .. 78.16 


That the amount of interest at six per centum on the same from 
the respective dates of each pay ment to the loth day of July, 1886, 
is $98.94, making a total of $310.92 now due the plaintiff on said 
policy trom the said defendant. 

Fifteenth. That the amount of premiums paid by said deceased 
upon policy No, 115,215, were as follows: 

Septem ber i er ower 
That the amount of interest at six per centum on the same from 
the date of said payment to the 15th day of July, 1556, is 89.89, 
being a total of sixty-eight dollars and thirty-six cents. 

Sivteenth, That the interest upon the sum insured by policy No. 
115,218, trom Mareh 50, 1854, to the 15th day of July, 1886, at the 
rate of six per centum, amounts to $413.50, making the whole 
amount so insured, with interest to said date, three thousand four 
hundred and thirteen dollars and fifty cents. 

Seventecuth. That none of the sums hereinbefore stated or any 
part thereof have been paid by the said defendant. 

Upon the foregoing facts, the following are the conclusions of 
law : 

first’ The plaintiff is entitled to recover, under Policy No. 105,- 
S44, of the defendant, the sam of three hundred and_ ten dollars 
and ninety-two cents ($310.92), being the amount of the premiums 
actually paid thereon, with interest to this date, as found by the 
fourteenth finding of fact herein. 

In this conclusion the said Circuit and District Judges concur. 

Second, The plaintitf is als» entitled to recover of the defendant, 
in addition to the amount above stated, the further sum of three 
thousand four hundred and thirteen dollars and_ fifty cents 
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($3,413.50), being the amount insured by Policy No. 115,218, with 
interest to this date, as found by the sixteenth finding of fact herein. 

‘The second conclusion of law is established on the facts so found 
in the opinion of the said Circuit Judge, who is opposed in said con- 
clusion and opinion by the said District Judge, said Circuit Jadge 
being of opinion that on the facts found the plaintiff is entitled to 
recover on Policy No. 115,218, the amount insured, three thousand 
dollars, with interest, and the District Judge being of opinion that 
the plaintiff is entitled to recover on said policy only the amount of 
premium paid thereon, with interest to this date, amounting to $68.36. 

It is therefore, by request of both parties hereto, ordered 
that the said question, as to said second conclusion of law, be 
certified to the Supreme Court of the United States—that is to say, 
was and is the plaintiff entitled to recover the said sum of three 
thousand dollars so insured by said policy No. 115,218, with inter- 
est as aforesaid, or only entitled to recover on said policy said 
premium, with interest as aforesaid ? 


(Signed) WALTER Q. GRESHAM 
Circuit Judge. 
(Signed) CHAS. E. DYER, 


Dist. Judge. 


ARGUMENT. 


First. The sole question submitted for decision is as to the 
liability of the defendant Company for the full payment of the sum 
insured by policy numbered 115,218. That policy contains but 
three provisions necessary for consideration, to-wit: 

(1.) This poliey witnesseth, that the Mutual Benefit Life Insuar- 
ance Company, in consideration, etc. * * * * do insure the 
life of Peter Salentine in the amount of three thousand dollars. 
* * * And said Company does hereby promise and agree to and with 
said insured well and truly to pay, or cause to be paid, the said sum 
insured at their office in the City of Milwaukee to the said assured within 
sixty days after due notice, and satisfactory proof of the death of the said 
msured, 

2.) This policy is issued and is accepted by the assured upon 
the following conditions, viz.: * * * * That if the death of 
said insured shall result from the intemperate use of stimulants or 
narcotics, or if he shall die by his own hand * * * *. this 
policy shall be void. 

(3.) Jf, however, it shall be shown that the insured at the time of tak- 
ing his life was insane, the Company will pay the sum insured or refund 
the premiums actually received, with interest thereon, according to its judg- 
meut of the equities of the case. This option is distinetly reserved by the 
Company and is made a prrt of this contract. (Transcript, pages 28-29.) 

Assuming the third clause to be valid, we are at once met with 
two questions : 
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First. It being in the alternative, what were the duties of the 
parties interested after the suicide of the insured when insane? 
Second. What was the result or effeet of neglect to properly 


exercise its option on the part of the insurer within the limited 


: 


eELLOr {) “IXtY Gays prov ec| ry the poweyv ” 
} i PAN tuy I | 


\s to the first of these questions itis clear trom the poliey and 
law, that the COMPANY must be furnished with 
due notice and satisfactory proof of the death of the insured and of 
the manrer of his death 

in this ease such notice and proof were furnished on the 28th 
aay of Jannary, [SS Transcript, puge Je) This proof included 
he manner of his death, to-wit, surcide from insanity, the latter faet 


— : ‘ . , 
Peery ‘ -talylished iy & eertiyedqd MOopy ‘yf the COrOowweT - Inquest nccom- 


the ordinary riies of 


pedi’ ing the proof in accordanee wit » the directions of the company. 
This was the whole diity of the pl: iratitt 
it) the pore Mises This showing Wis Tl ide to the COTIpAany like anv 
other proof of loss under a poliey valid for the whole amount. As 
| Phoenix Insurance Company, 49 Wis., 399, 


requiring proofs of loss by the assured is to give 


Pranscript, pages 25-34 
i ; 


was sald in Badeer 
wi Phe only coh yye (*y of 
the company evidence showing that the loss was not fraudulent and 
showing the extent of the loss, so if may judge of the justice of the 
claim made by the assured under their polies 

It appears that the company took no steps to further investigate 
the matter, but were satisfied with the proof so received on the 28th 
day of January, ISS4. See letter to Nichols, transeript page 54. So 
that on that date the plaintiff had “shown that the insured at the 
time of taking his life was insane.” ‘Thus plaintiff fully performed 
his duty under this pohey by fully notifving the company of 
the death, and that the insured at the time of taking his life was 
Insane, 


Thereupon arose the duty of the company either to pay the full 
amount insured at the expiration of sixty days, or within that time 
to exercise its option and refund the premiums actually received, 
if it so elected. : ; 

It appears by the answer of the defendant in this case that the 
COTM PANY admits the rec Ipt of the proof on the Zsth dav of January, 
ISS 4, when they allege, “The plarntitf, prior to the commencement 
of this action through his agent and attorney, made a claim that 
said Peter Salentine was insane when he lost his life: that this 
defendant thereupon in accordance with the terms of said policy elected. 
according fn) Hs yu lgment and th, eqity af the case. to refund the pre miums 
aeluatla received with interest thereon.” Indeed it further appears in 
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the answer that the company “does now elect and is ready and 
willing to repay to plaintiff the premiums actually received, with 
interest thereon.” This is an admission of the satisfactory nature 
of the proofs admitted to be received on the 28th day of January, 
ISs4, and of the duty of the company to have acted upon such 
proofs at that time, and an assertion that no further proof need 
be offered. The real form and effect of the contract of insur- 
ance is that the defendant promises, in consideration of the premi- 
ums paid that it will “ well and truly pay, or cause to be paid the 
said sum insured within sixty days after due notice and satisfactory 
proof of the death of the insured, but if the proof shows that the in- 
sured took his own life while insane, the company may elect not to 
pay the three thousand dollars insured, but to refund the premiums, 
with interest if, in its judgment, that would be equitable.” — It will 
be thus seen that the policy is not invalidated by suicide when insane, 
but remains good for the tull amount of three thousand dollars, un- 
less the company elects to refund the premiums with interest, if in 
its judgment that would be equitable. 

It is quite clear that when, as here, the proof of insanity and 
suicide are undisputed and the time of payment under the policy is 
expressly limited to sixty days from the date and reception of such 
proof, there being no express limination in the option clause as to 
the time of exercising their election, that the right to exercise that 
election is to be referred back to the time before expressed in the con- 
tract for payment, to-wit, sixty days pnmor to the time of promise of 
payment; which necessarily implies that if on receipt of proof of 
death as in other cases of death trom natural causes, the company 
not making any objection and not returning the proofs and not hav- 
ing notified the plaintiff of any election, is presumed to have con- 
ceded its liability for the full amount insured. It will be noticed 
that by the policy of insurance the company agrees to pay the full 
amount insured, unless it makes the election, so that the time of 
payment, whether of the larger or the smaller sum, is fixed at the 
expiration of sixty days from the receipt of satisfactory proof of death, 
and the plaintiff can at the expiration of the sixty days, within 
which, it was agreed that the amount should be paid, bring his suit 
for the recovery of the full amount insured, unless previous to the 
expiration of such sixty days the insurance company has exercised 
its election to refund the premiums paid, together with interest, in 
which case the plaintiff can only recover such smaller amount. 

In the case at bar it appears by the uncontradicted evidence 
that the insurance company did not elect to pay such smaller amount 
within such sixty days, so that, at the expiration of said limitation, 
their obligation to pay the full amount insured became absolute and 
not subject to any right of election. By the policy iislf the company 
did pol agree that if would make anu eli ction, hut absolutely gree d to pay 
the full amount insured at the expiration of sixty days, unless within that 
time it made an election to pay a smaller amount, Theretore, when it 
did not make the election within such sixty days to pay the smaller 


12 THE MUTUAL BENEPIT LIFE INS. CO. OF NEW JERSEY VS. 
amount, its obligation to pay the full amount insured became abso- 
lute, and the plaintiff was then entitled to bring suit for the recov- 
ery of the full amount insured. We will briefly refer to the testi- 
mony, so as to show that by the undisputed evidence the insurance 
company made no election within the sixty days alter the receipt of 
proofs of loss on January 28th, 1884. 

The ninth finding of fact states that the defendant, on the 14th 
day of March, 1854, notified its local agent at Milwaukee, by letter, 
that it had decided that the case of loss under said policies came 
under the “insane clause,” and that the premiums, with interest, 
should be paid to the claimant, a copy of which letter is as follows : 


“Newark, N. J., Marcel 14th, 1884. 
” Mr. Henry Nichols. Milwaukee. lis. bs 
“At the meeting of the directors yesterday, the case of loss 
“under policies Nos. 105,844 and 115,218, Salentine, was 
“fully considered, and it was decided that the case came 
“under the insane clause of the policies, and that the pre- 
“miums, with interest, should be paid to the claimant.  * 
“® 4 . “ Yours truly, 
“EDWARD L. DOBBINS, 
sé Secretary.” 


The tenth finding of fact: “That no notice of the contents of 
said letter was given to said plaintiff, the assured named in said 
policy.” 

The eleventh finding of fact: That afterwards, on April 26th, 
1884, the said local agent wrote and sent to the defendant a letter 
of that date, as follows: 

“MILWAUKEE, 4, 26, 1SS4. 
“Mutual Benefit Co. : 

“Gents: The parties having charge of the Salentine 
“claim here wish to know what the Company propose to do 
“in the case, and [can give them no answer. What answer, if 
“any, shall I give them? The other companies interested 
‘have paid their claims in full, they inform me. 

“ Yours truly, 
“TH. NICHOLS.” 


That on the 29th day of April, 1884, the said defendant wrote 
to its local agent as follows: 


“ NEWARK, N. J., April 29, 1884. 

- Mr. Henry Nichols, Milwaule e, Wis. hy 

“Dear Str: Your favor of the 26th inst. is received. 
“On the I4th of March we communicated to vou the action 
“of our directors in regard to policies No. 105,844 and No. 
“115,218, on the life of Peter Salentine. There can be no 
“change in the terms of settlement proposed, which are in 
“exact accordance with the terms of the policies. The fact 
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“that other policies have been paid by companies under dif- 
“ferent contracts cannot atiect the action of this company. , 
“Yours truly, ; 
“EDWARD L. DOBBiNS.” 
That on the 28th of April, 1884, Christian Salentine, the agent 
of the plaintiff, wrote and sent to the defendant a letter of that date 
asking for information why payment had not been made on the 
said policies * * * That the defendant thereupon and 
thereafter sent to its said local agent at Milwaukee, a letter dated 
May Ist, 1884, as follows : 


“ NEwARK, N. J., May 1, 1884. © 
“Mr. The nits Nichols, Milwaukee, Wis.: 

“We enclose statement of account and temporary receipt in 
“case of loss under polices No. 105,844 and 115,218, Salen- 
“tine. The policies and this account should be returned to 
“us duly receipted, with the 1883 renewal of No. 105,844. 
“We also enclose letter addressed to Christian Salentine, 
“which please forward. Yours truly, 

“EDWARD L. DOBBINS, 
“ Secretary,” 


The letter addressed to Christian Salentine, is as follows: 
(Transcript, page 24.) 

“Your favor of the 28th ult. is received. We have com- 
“municated to our agent, Mr. Nichols, the action of oar 
“directors on the two policies on life of Mr. Peter Salentine, 
“and the information should have been given to claimants 
“before now. The policies are entirely different from those 
“paid by the other companies, and we pay them according to 
“the express terns upon which they were issued. 

“Yours truly, 
“EDWARD L. DOBBINS, 
“ Secretary.” 

The twelfth finding of fact, is as follows: 

“That on the 5th day of Mav, 1884, said letter so addressed 
“to Christian Salentine, was delivered to him, and he notified 
“for the first time of the said decison of the detendant. * * 
“* * That he then and there, on behalf of the plaintiff refused 
“to accept repayment of the premiums, and interest, but 
“demanded of the local agent payment of the amount in 
“full.” 

From this uncontradicted evidence, it appears, that the plaintiff 
was first notified that the Insurance Company claimed to have elected 
torefund the amount of premiums, with interest,on May 5, 1884, 
by letter of that date, which was after the expiration of sixty days 
from the date and receipt of the satisfactory proof of death. The 
correspondence referred to above was entirely between the insurance 
company and one of its agents, and it was not to the plaintiff, 
nor was it brought to the knowledge of plaintiff, but neither 
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the plaintiff nor his agent received any notice whatever until the 

oth day of May, 1584, nor did that notice refer to the previous cor- 
respondence between the company and its agent, nor did it state 

when the company had determined to return the preniiums and not 

to pay the loss : nor Wag it accompanied With any pavment or tender 

of the premmluins. It, Is not even an agrecment LO refund the Y 
amount of the premiuins > hor does it state what the amount of pre- 

miums, with interest, will amount to, nor, make anv reference 

thereto. 

Under no circumstances was any notice given to the plaintiff, 
or her attorney, or that which pretended to be a notice, until May 
5th. 1 SS-f. The defendant, therefore eannot he sald, in any event, 
to have made any election prior to that date. [f it had determined 
LO make ‘Ln election before tliat date li Was not a perfected or con- 
cluded election until notice thereof was given to the other party 
interested 


IT. 


{(nder our construction the pavinent was to be made ohn or 
before the expiration of S1XTEN days from the 2sth day of January, 
LSS. and if the defendant desired to refund the premiums, and 
avoid the payment of the amount insured, they should as above 
stated have given notice of such decision on or before the expiration 
of that day. There is no hardship In this requirement. The 
determination to exercise Its option was within the knowledge of the 
company and not thatof the plaintiff. 

In ‘Tasker vs. Bartlett, 5Cush., 364, Mr. Justice Wilde. savs. “that 
it is a well-known principle that where one party has knowledge of 
ia material fact not known to the other party, he 1s bound to give 
notice. 

See also (Quarles vs. George, 25 Pick., 400 
Ist Pursons on Contracts, 6th Ed... 530, Note d 
Benjamin on Sales, Sec. 977, p. 562 


“When,” says Mr. Wharton, “the promisor has his choice he 
need not notice his election until the time when the promise is to be 
performed.” 

2d Wharton on Contracts, Sec. 619 


Here, as we have seen by the express terms of the contract, the | 
election was to be made “ when it shall be shown that the insured. 
at the time of taking his life, was insane.” 

“Tf,” says Mr. Benjamin, “an obligee has reserved any option to 
himself by which he can control the event on which the duty of the 
obligor depends, then he must give notice of his act before he ean 
eall upon the obligor to comply with the agreement.” 

Benjamin on Sales, See. 577. p. 552. | 
“And,” he continues, “there are cases in which from the very 
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nature of the transaction the party bound on the condition of this 
sort. is entitled to notice from the other of the happening of the 
event on which liability depends.” 

In support of this provision he cites, Vyse vs. Wakefield, 6 M. 
& W., 442, in which case a declaration on demurrer was held bad 
because it did not aver notice by the plaintiff to defendant of the 
issuing of the policy of insurance on the defendant’s life, the 
plaintiff having reserved to himself the liberty of effecting his 
insurance at any office within the bills of mortality, and having 
also reserved to himself the choice of time of effecting the imsur- 
ance. 

“It appears to me,” says Lord Abinger, 451, “that he ought to 
give the defendant notice of his having exercised the option, and of 
the insurancé having been effected before the action can be main- 
tained.” See also note to this case, 456. 

Smith vs. Sanborn, 11 Johns., 5%. 

lin Choice vs. Mosley, Ist Bailey, 136, it was held that if one 
contract in the alternative to do one of two things by a certain day, 
he has until that day is past the right to elect which of those he 
will perform, and if he suffer the day to elapse without performing 
either, his contract is broken and his right of action lost.” 

See also Suftle vs. Iowa Ins. Co., 5S Lowa, 29. 

The same principle has been applied where the promise has 
been in the alternative, eitherto pa, the specified sum, or in heu 
thereof, to deliver certain chattels at a particular time, the nght of 
election belongs to the promisor and he may pay the money or 
deliver the chattels at his option, provided he make election of the 
payment or delivery before the day for performance has passed.” 

Stewart vs.. Donnelly, 4 Yerg, (Tenn.), 177. 
(vilmian vs. Moore, 14 Ve ‘Tinont, 457. 
Plowman vs. Riddell, 7 Ala., 775. 

‘Butif the day is permitted to pass, without any election by 
the promisor, the right of election has gone, and the promisee has 
the absolute right to the money and may maintain an action for its 
recovery. 

Trowbridge vs. Haleomb, 4 0. St., 33. 
Heyward vs. Heyward, 42 Me., 229. 
Mills vs. MeClan, 10 Yerg. Tenn.), 245. 


[\. 


If, however, there was no such express limitation of sixty days, 


still it was the duty of the company, within a reasonable time, after 


receiving the proofs on the 28th of January, 1884,to have elected, 
if they would simply return the premiums, and so electing, to have 
notified the plointiff of such election, and offered to return the 
premiums within such reasonable time. 

All this was necessary to make this election effectual and this 
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quasi forfeiture complete. 1st Addison on Contracts, Sec. 320, 
p. 466. 

“It is not,” says Mr. Addison, citing Davis vs. Burrell, 10 C. B., 
821, ‘necessary to give the covenantor notice to pay, or to mi ake ¢ any 
personal demand upon him, it being his dutv to seek out the proper 


parties to whom the rates are to be paid.” Ist Addison on Contracts, ? 
Appleton hed., }). 16S. 
So Mr. Pomeroy: “Wherever a case involves the necessity of 


an election, it is an elementary rulethat any person who is sui juris, 
not under disabilities, is both entitled and bound to elect.” 
So in Nunez vs. Daniel 10 Wallace, 560, the Court nas No 
time having been specified within which the crop should be sold, or 
the money raised otherwise, the law annexed as an incident that 
one or the other should be done within a reasonable time, and that 
the sum admitted to be due should be paid accordingly.” 
So in Shearer ys. Jewitt, 14 Pick. 352. “ When the contract is 
silent as to the period of performance the law infers an agreement 
that it shall be executed within a reasonable time, and regards such 
provision as incident to the contract.” 
Chitty on Contracts, 7 Am. Ed... 750. - 
See Patrick vs. Woodruff, 96 N. Y., 565. “It is undoubtedly a 
general rule ' ' . * that where an option to be 
exercised, or a condition to be performed, is not limited by an a 7 
agreement, then such option must be acted upon, or condition per- 
formed or abandoned within a reasonabie time. 
See further 2nd Wharton on Contracts 644-45-677. 
Tordley’s case, Ist Leonard, 63. 
Clippendale vs. Thurston, 4 C. & P., 95. 
Roberts vs. Beatty, 2 Penrose & Watts, O93. 
Twin Lick Oil Co. vs. Marbury, 91 U.S. and cases collated. 
Under a contract in the alternative, the party who by its inter- 
preted terms is to take the step at which the choice of ways presents 
itself, necessarily and of law elects by which one the fulfillment shall 
be. One of the « consequences whereof is, that, if such party neglects 
to elect by fulfilling, the right of choice passes thereupon to the other 
party, who may sue for the breach of the alternative he prefers. 
‘ If the contract, as interpreted, empower one 
of the settles to elect in any particular, how it shall be fulfilled, such 
party must take the first step by m: aking the election; until which, 
there can be no breach by the other. Tt 
Bishop on Contracts, See. 1435. 
Rippenhill vs. Loyd, 5 B& Ad. , to 3 
Watson vs. Walker, 3 Foster’s Repts., 471-492. ) 
Clifford »s. Hoffman, 5 Wendell, 500. | 
Tapping vs. Root, 5 Cowen, 404. 
And when the facts are clear the question of reasonable time 
is always exclusively for the Court. 
Tollen vs. Bergin, 12 Peters, 536. 
And in that case, “delay in objecting by mail to the account 
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rendered from the I6th to the 28th day of May”, was held 
unreasonable. 

As illustrations of cases in which, as a matter of law, the Court 
has held the party pot to have acted within a reasonable time, we 
cite, 

Wood ws. C. M. & St. P. R’y. Co., 27 Wis., 54. 

Boothly vs. Scales, 27 Wis., 626. 

Carter vs. Carter, 14 Pick., 464. 

2nd Chitty on Contracts, 7 Am. Ed., 750, and 10th Ed., 
L061, Note. 

It thus seems established, by reason and authority, that an 
election cannot be considered perfected, until due and legal notice there- 
of is given to the other party; and that the same results follow the 
neglect to give notice within a reasonable time as the neglect to give 
notice when a day certain is fixed for the election. 

Irish vs. Dean, 39 Wis., 562. 
Voechting vs. Graw, 55 Wis., 517. 

And that notice must be due and legal notice. And we must 
insist that the notice given upon the 5th day of May, by simple 
reference to a letter sent to Mr. Nichols on the 14th of the pre- 
vious month of March, with no information as to its contents or no 
intimation of the decision made by the company, was insufficient 
notice of an election. 

In Joliffe vs. M. M. Ins. Co., 30 Wis, 111-117, it was held, “that 
when one party to a contract has the option to declare its forfeiture, 
on breach of condition by the other, declaring the forfeiture, must 
be made in plain and positive terms.” Certainly the mere saying, 
“we have communicated to our agent, Mr. Nichols, the action of our 
directors, and the information should have been given to claimant 
before now” is far from notice given in plain and positiveterms, In 
the above cited case the notice was as follows: “ Unless you perform 
your part of the contract by a certain future date, naming it, I shall 
elect to consider myself relieved from its obligation.” This was held 
a mere notice or threat, and not an effectual exercise of the option. 


The defendant contended in the court below, “that the policy 
contained an explicit provision defining the liability of the company 
in case of the death of the insured by his own hand, while insane, 
and that previous to the trial, it had not been shown that the insured was 
insane at the time he took his life,” and counsel said, “The proofs of 
death do not show it—do not say how the death occurred. * * * 
It is true that the proofs were accompanied by a copy of the inquest 
and coroner’s jury's verdict, but that is not legal evidence.” The 
statement contained in the 7th paragraph of the certificate of division 
is as follows, “that notice and proof of his death by his own hand, 
when insane, was duly given and furnished to said company on 
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the 28th day of January, 1884, and within the time required by 
said policy,” and that “as part of said proof, and in accordance 
with the requiremeits of the company, the said assured at the same 
time furnished and delivered to said company a duly certified copy 
of the coroner's Inauest as aforesaid.” This, we assume is to be 
taken asa verity. It is clear that this is consistent with the fact 
that by the express language and terms of the policy the company 
constituted itself, and not any court or jury, arbitrator and judge 
to determine, whether it was shown by those proofs, so furnished 
within the sixty days, that the deceased took his own life, while 
insane, and thereupon, at the same time, to determine whether 
they wouid refund the premium or pay the amount named in the 
policy. 

So viewing this case, what becomes of the argument that per- 
hans the plaintiff on trial might possibly dispute the proofs of the 
coroner, and the manner of the death. Certainly there can be but 
one election, if made, and that election would stand good, until the 
trial, and the proof so offered and received, of death trom any other 
cause, would not authoriz any election whatever at that lime, but simply 
subject the company to a verdict for the full amount of the policy, 
and a judgment in accordance therewith. Nor in this case would it 
lie in the defendant’s mouth to say, that there had not been a satis- 
factory showing of the manner of the death, after their letter of 
March 14th, in whieh it is stated: “At a meeting of the directors, 
yesterday, the case of loss under policies ° . ° ° ° 
was fully considered, and it was decided that the case came under 
the insane clause of the policies.” (Transcript, page 34.) 

The company have retained that proof, and admit in their 
answer that it was received on the 28th day of January, and that 
the defendant thereupon in accordance with the terms of said pol- 
icy, elected according to its judgment of the equities of the case, to 
repay to the plaintiff the sum insured, with interest. 

When we have full evidence, as here, of the construction that 
the parties themselves have placed upon their contract, to-wit: 
That the election should be made prior to any action so brought, it 
seems to us that there is no question left for the Court. It will be 
observed that by Policy No. 105,844, issued by the company on the 
19th day of September, 1881, it is simply provided “that in case the 
insured shall die by his own hand, while insane, the amount to be 
paid by the company on this policy shall be the amount of 
the premiums actually paid thereon, with interest.” (‘Transcript, 
page 27.) But by Poliey No. 115,218, issued upon the 
20th day of September, 1883, this provision is further modified by 
an agreement “to pay the sum insured, or refund the premiums 
actually received, with interest thereon, according to its judgment of 
the equities of the case.” (Transcript page 29). It is evident that 
the company had an object in making this change, to-wit, so that 
the parties insured should be led to believe that the amount of the 
poliev would, in all probability, be paid in case of their death under 
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such conditions. No one would assume that the determination was 
to be postponed until the litigation in court should determine it. If 
that was the intention of the company it was a mere trap to delude 
and deceive the holder of the policy. There was no more reason for 
saving in this case that this determination should be postponed until 
trial ; than under the former policy, that the absolute performance of 
the promise to refund the premium should be posiponed until trial. 
Or in other words, that the party should not recover the same until he 
had established his right by litigation. 

Death by one’s own hand by reason of insanity, is clearly as 
much the result of natural causes as if resulting from any of the 
list of diseases which sweep men from existence, and there can be 
no equity ordinarily which should determine the choice of the com- 
pany in the retunding of the premiums and avoiding the payment 
of the amount of the policy. The right of the plaintiff in our view 
of the case, vested at once upon the expiration of the sixty days, to re- 
cover the amount of the premium, it the company had elected so to 
refund, or else the full amount of the policy ; and that right once vested 
could not in the nature of things be divested by any subsequent action 
of the company without ourconsent. Havinga right of action at the 
expiration of the sixty days, it is right and proper that the plaintiff 
should be advised of the existence of his mghts, and the amount 
which he was entitled to recover. It would be strange, indeed, if 
he was compelled to bring his action before election and when he 
was uncertain whether the amount which he was entitled to recover 
wis to be determined by the action of the company on the trial, for 
under the construction of the defendant, although upon the trial 
it might be proved that the death resulted from the act of the 
insured, while insane, still the company would have the right, at 
that time (which from their action in this case it is presumed that 
they would exercise), to simply determine upon the refunding of 
the amount of the premium; certainly they ought not to be charged 
with the costs of that action if they had the right of determination 
at that time, for our right of action would not vest until the election 
had been made by the company, and after suit brought. 

We fail to see any reason for counsel’s saying that the Com- 
pany only required proof in the first instance for the purpose of 
showing death, so that it might exercise its judgment (using the 
language of the policy), for one purpose; and that for exercising in 
another direction, by the use of similar, or almost similar language, 
it can be said to require no proof to be made to the company at all, 
but to the Court, and that it may avail itself of such proof after suit 
brought; so that upon the trial it may exercise its judgment as to 
the equity of making payment of the amount insured. 

But the fact is, in this, and all cases, the Company requires 
proof of death, and it being unsatisfactory or irregular, may require 
further proof or examination on due notice of the party making the 
same; but not requiring it, it shall be bound thereby, and all mere 
formal proof will be held waived, unless the Company notifies the 
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party that it requires such proof in addition to that already made. 
Badger vs. Phoenix Ins. Co., 49 Wis., 400. 

The original proo's promptly furnished, none other being 
required, are evidence prima fucie that the claim exists in favor of 
the assured, and that claim, until due election, must be good for the 
whole amount insured. 

In the Lite Ins. Co. vs. Francisco, 17 Wallace, 672, where the 
representatives of the assured, were by the terms of the poliey to 
furnish within a certain time, after the death of the insured, due 
proof of the just claim of “the assured,” the Company having 
within that time furnished blank proofs, which were filled up, signed 
and sent to, and kept by the Company, without any suggestions, 
that such pieliminary proofs were insufficient, either in form or sub- 
stance, it was held, that the Court in a suit for the insurance money, 
had no right to determine, as a matter of law, that the questions and 
answers do wot establish the justice of the poaintilf’s claim, and that the 
plaintifis are not entitled to a verdict. 

We repeat, it is no argument to say, as defendant’s counsel say, 
that on the trial the plaintiffs might establish death from some 
other cause. The illustration is not apt; it gives no light, it 
gives no strength tothe defendant’s argument. If good foranything 
it would apply to any proofs furnished to the Company and excuse 
the payment within the sixty days or ninety days limited in every 
policy. Such payment always must be made in view of the possi- 
bility of after-discovered fraud, or any after-discovered reason which 
would excuse lis payment, but the possibility of such a contingency has 
never yet been held to be an excuse for payment. 

The iacts are, if the Company had made an election to refund 
the premiums, and bad made it within this sixty days; if the 
claimant received the moneys, that would close the controversy ; and 
if on the other hand, it were refused, the Company could then -liti- 
gate the question of the truth of the plaintiff’s averments, so it 
could suffer no loss by an election exercised within the limit provided 
by the policy. And the same remarks would apply to the determin- 
ation of the Company to comply with the provision of the policy, 
not to pay the fullamount. An action brought at the expiration of 
the sixty days, to recover the amount of the policy, could, in like 
manner, be defeated by showing that the Company had been defrauded 
by the action of the assured. 

Our position is, and has been, that this election must be 
exercised within the term of sixty days fixed by the policy 
as a reasonable time, and that the insured took his life, while 
insane, and that the policy must be read as if these very words 
were incorporated therein. The plaintiff had the right to believe 
that he should receive something under the policy within sixty 
days after the submission of his proofs. Can the thought be for a 
moment entertained that this election may be indefinitely post- 
poned, or need not be exercised until the coming in of the verdict. 
If this were so, what is the limit and where the forum, and how long 
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after the verdict is that election to be exercised —that right of deter- 
mination of what shall be deemed equitable in the premises? Hall 
et al. vs. Delaplaine et al.,5 Wis., 215. The plaintiff’s right of action 
had, at the expiration of sixty days from furnishing the proofs, 
become a vested right, when once vested, certainly Christian Salen- 
tine waived nothing that was within the scope of his agency, by 
writing to the company on the 28th day of April, from whom he 
did not hear, and in demanding settlement and payment. 

is it not fair and within the spirit of the contract, that said 
determination should not have been indefinitely postponed any more 
than the payment of the amount insured, in ordinary cases for 
more than sixty days beyond the time of the proofs furnished to the 
company? ‘The proofs showed all that was necessary, to authorize 
the company, if it saw fit, to make its determinat‘on, and exercise 
the option reserved. What more can be required? And we insist 
that showing this, unless such election was made within that time, 
that plaintiff would, at the end of sixty days, have a right of action 
to recover the amount of the insurance without any further demand 
or notice and proofs. It presented a valid claim, for which a 
valuable consideration had been paid, and nothing required us to 
make the election, or the right of election, the basis of our claim, 
for, until such election was exercised (if not exercised within a 
reasonable time) it was as if no such clause had been written in 
the policy, nor were we bound to anticipate that the company would 
make any election whatever, because, by the terms of the policy, 
our claim is fixed at three thousand dollars, and that claim, to all 
intents and purposes, remained valid until a due and legal election 
to refund the premiums, exercised within the sixty days; that 
sum was the only amount that could be known as due in praesent, or 
in futuro, until an election to the contrary and we should not be called 
upon to anticipate that the company would determine it equitable 
not to pay the amount assured, and to make the basis of our claim 
the refunding of the premium and interest. 

The very language of the clause in question, shows that the com- 
pany had not insured the life for the amount of the premiums; it pro- 
vides in terms that it will pay the amount insured, or refund the 
premiums actually received, etc., according to its judgment of 
the equities of the case. “Suppose,” say defendant’s counsel] 
in the case below, “the plaintiff had shown the facts which are found 
in the special verdict to the company, and then made his demand 
of payment of either the sum insured, or the premiums paid with 
interest, and that the company taking the ground that the deceased 
was not insane, had refused to pay either, suit had then been brought 
and the insanity proven, would not the recovery be confined to what 
the company were bound to pay?” The question involves an 
absurdity: Ist, in the demand by the plaintiff of the sum insured, 
orthe premiums; and 2d, it throws out of consideration the question 
of election, and when it is asked, would not the recovery be confined 
to what the company were bound to pay? we say yes; and that sum, 
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unless the election were made within sixty days, provided the proofs 
were properly furnished, would be the full amount of three thousand 
dollars. And a refusai in this as in any case of refusal would be 
made at their peril. 

It was not for the plaintiff to demand an election, but the policy 
was good for the full amount, as to an involuntary suicide, until a 
determination not to pay, and to repay the premiums. 

Even if our demand lad been foolishly in the alternative, the 
company were bound to pay the amount insured, unless within the 
sixty days they had chosen to have refunded the premiums. The 
company never have been liable to refund the premiums, and now, 
by reason of their inaction, never can become lable therefor. 

Counsel says that the measure of damages of the plaintiff in 
this action is the amount of money which the defendant has prom- 
ised to pay without reservation. The amount of damage which it 
absolutely promised to pay is the tull amount of three thousand 
dollars within sixty days after due notice and satisfactory proof of 
death of the insured, unless that proof shows that the insured died 
by his own hand while insane, in which case it promises to pay the 
amount insured, or refund the premiums actually received, with in- 
terest. thereon, according to its judgment of the equities of the 
case. The insured lad the right to understand, when he entered 
into this policy, that the company, if they exercised the option 
referred to, would do it within sixty days; he had a right to under- 
stand that they might not exercise it at alt; that was within 
their own breasts, now then, if at the end of sixty days after proofs 
had been received showing the fact which authorized the right to 
exercise the option, and that option had not been exercised, why 
should it not be conclusively presumed that the Company had deter- 
mined not to exercise it. As we have said, there was nothing in the 
policy by which they agreed to exercise anv such option, but they 
did agree, within sixty days fromthe date of proofs received, to pay 
the amount due on the policy whatever it might be, and on the day 
succeeding the expiration of that sixty days, what was there to pre- 
vent an action upon the part of the plaintiff, and what right would 
the defendant then have, by the exercise of such an option, to 
deprive the plaintiff of that right to recover the full amount which 
they had promised to pay. 

GEORGE PL. MILLER, 
Attorney for Dejendant in Error. 
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—— I’. Buck, city attorney, and Wynne Rogers and J. Ward 
Gurley, Jr., Esqrs., assistant city att’y, for plaintiff and appellant ; 
Albert \ ae. and Sam. Blane Esqrs., attorneys for def’ ts and 
appellees 


Supreme Court of Louisiana. 


Filed November 7th, 1SS5. 
(Signed) GEORGE W. DUPRE, Clerk. 


Transcript of appeal returnable to the hon. the supreme court for 
the State of Louisiana on the first Monday in November, A. D. 
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| Tetition. Filed Ji ly 29, 1882. 
STATE oF LOUISIANA 

Civil District Court for the Porish of Orleans 


(ITY O] NEW (ORTEANS 
is. . No. 09017. 
») Water Works Co. } 


To the honorable the judges of the civil distriet court for the parish 

of Orleans: 

The petition of The City of New Orleans, a municipal corporation 
created by law of the State of Louisiana, respectfully showeth— 

Phat the New Orleans Water Works Co., for account of its share- 
holders residing in the city of New Orleans, is indebted unto peti- 
tioner In the sum of eleven thousand four hundred and eighty-four 
" dollars, with ten per eentum per annum interest from March 
ol<t, ISS], for city taxes of ISS1, levied pursuant to law and on an 
assessment duly tinde in name of said defendant on the assessment- 
roll of ISSO: all of which will more fully appear from the tax bill 
No. OSSO and assessment of ISSO drawn against defendant as fol- 
lows 
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redemption publi debt , tiiunanne iy mills, 


Total rate of tax, SITISELS7 
Asst dist., square, streets, as per exhibit 
Assessment, S645, 770.750. rate, L784, amount, SELASES? 
That petitioner has a lien, privilege, and rigat of pledge on the 
property desertbed in sitd tax bill for the payinent of <aid interest 
and costs, due registry of which has been made 
Wherefore petitioner prays that the New Orleans Water Works 
», for account of its shareholders, be duly cited to answer this peti- 
tion, nied after due course of law thisat defendant bye condemned to 
| thousand four hundred and eighty- 
four re dollars, with Pert) py r centlum ‘a ro annum wmterest trom 
Marcel olst., PSST, till paid, with lien, privilege, and right Ol] pledge 
on the property desertbed herein : 
further, petitioner prays for all costs and for general reliet 
Sioned J. WARD GUBLEY. 
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Defendants deny plaintil’s allegations, and _—— auer tne 
thes ye exe biayol Prom) by lelpal haxation L\ eontract with t | rl State 
V legislative enactments 
of Mareh otst, Is7v. and of February 26th, IS7S: that said ex- 

| ) | city of New Orleans 
shall be allowed to use water from the pipes and plugs of said com- 
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pany, free of any charge, for the extinguishment of tires, cleansing 
of the streets, and tor the use of all public butldings, markets, and 
charitable institutions: that since the promuleation of said charter 
and amended charter and the transter of the water works to defend- 
ants CODD PUTS thie latter have ecomplicd With all thie stipulations 
thereof, anid Priced especlally with the provisions of section (11) 
eleven thereof as subsequently re-enacted: that said city has used 
witer from. thi pripres adhe plugs of said company for the extinguish- 
ment of fires, for cleansing of the streets, for the use of publie build- 
ings within her limits, public markets, and charitable institutions: 
that the sid lise as made by it I" Is worth the annual suti oj elghity 
thousand dollars (SSO,000), : 
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Furthermore, that said taxation Is illegal, being substan- 

i tially double taxation, in this, that the COMpany is already 

assessed in its capital, which includes the property herein 
specially assessed 

That should said plea of exemption be overruled, then defend- 
ants, suing In reconvention, are entitled to recover of plarmtitl sid 
sum of forty thousand dollars for the year ISS] or the vear for 
which the aforesaid tax is levied. 

Wherefore respondents pray that pla ntitl’s demand be rejected 
with costs: that she be cited to answer their reconventional de- 
mand, and that should the plea of exe mnption he overruled, then 
that she be condemned to pay lo respondents the sum of (SO,000) 
elehty thousand dollars, with legal interest and costs. 

Pravs for general relief; and as in duty bound, ete. 

Signed ALBERT VOORHIES. 
SAM. P. BLANC. 


Supple mental and ALmended Answer and Odile - hiled May : ISS}. 
Civil District Court, Division C. 
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And now comes defendant, and for supplemental and amended 
answer, With permission, says 

That the acts of Incorporation of the Ni Ww Orieans Wate r Works 
Company containing its charter were passed on Slst March, 1877, 

and 26th February, IS7S, respectively 
) That section 11 of the first act, known as No. 33 of the acts 
of the Crene ral Assembly of Loulsiana of Sei, provides as 
follows: 

“That the CILYV of New Orleans shall be allowed to use water from 
the pipes and plugs of said company, now laid or hereatter to be 
laid, free of any charge, for the extinguishment of fires, cleansing of 
the streets, and for the use of all public buildings, public markets, 
and charitable institutions, and that th: “aid COM ii shall pli ice 
free of any charge whatev r, tWo hvdr its ol f the most ap proved COll- 
struction in front of each square, where a main pipe shall be laid, at 
a suitable distanee from each yee r, from which a sufficient quantity 
of water may he conveniently drawn tor the extinguishment of fires, 
for watering ¢ the streets and 4 ansing the gutters, and for any other 
pul ty] 1c purpose th: it on “7 sep thare which do not front 1) the river 
thr hv dr itits slink I] be pri eed (ot) Oyo} site s des of the streets at an 
equal distance from cach yee er and the corners. It shall be the 
duty of the said company, whenever main pipes shall be laid, to 
supply water for all the purposes herein mentioned at all times dur- 
Ing the Continuanes ot this charte r. abd in consideration thereof the 
franchises and re of said New Orleans Water Works Company 
used in accordance with this act shall be exempt from taxation— 
State, municipal, pool ventory 
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That section 6 of the second a 4 known as No. 43 of S/S of said 
General Assembly, provides as follows 
. That the word Stale dp section || (>| <td acl N60. ed OF S44 
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was to have been furnished by this respondent free of charge dur- 
Ing said vear PSSt,and in law as well as in equity the said city of 
New Orleans is bound to purve re ~pond nts the value of water so fur- 


nished, to wit, the sum of forty thousand two hundred and eightv- 


Further, this respondent avers that under no condition have thev 
agreed or were the V bound to pertorm the double duty of paying 
the taxes in this suit demanded and of furnishing water to said city 
of New Orleans free of charge as aforesaid: that.on the contrary. 
the meaning and purpose of said section is that if the exemption 
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from taxation be respected and allowed, then shall respondents 
furnish water as aforesaid without payment, but not otherwise. 
Wherefore this responce ht, Walving no part of their orig- 
‘ j! 77 alisWer, except iis bie reby amended, pravs that it have 
judgment in its favor declaring valid and enforcing said ex- 
Choiplion trom the taxes of the CItV of New Orleans of ISSI in this 
Suit sought ce be recove rec and rejecting plamti?'s demand, and if 
this be refused, then that respondent have judgment condemning 
thie CITY © New Orleans to the pavinent In the sum of forty thou- 
sand two hundred and eighty-one), dollars, with legal interest 
from December Olst. DSS]. and all costs of sult 
lurther, respondents pray for general reltet. 
(Signed) THLOs. J. SEMMES, 
BLANC & BUTLER, 
Attorneys. 
(Signed ALBERT VOORIILES, 
Attorney. 
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Q Do vou know that the amount there stated is within the 
amounts furnished the city of New Orleans”? 


A. Vi s, SIr 
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(). You will observe that at the top of page 12 and continuing 
down is a list of the various institutions beginning with public 
schools and going down to the extinguishment of fires, flushing 
gutters, etc. State whether all of that amount or the amount 
stated therein of water furnished was furnished free to the 
12 city of New Orleans. 
Those places enumerated were furnished free for the 
year ISS1. 
Why was this water furnished free to the city of New Or- 
leans ? 
A. In compliance with section 11, 1 think it ts. 
(). In compliance with the act of the Legislature? 
A. Yes,sir: the charter of our COTMPAnY, 
(). Are all those institutions included in the charter require that 
you should furnish water free to the city of New Orleans ” 
A. Yes, sir; every one of them. 
(). You have placed at one item for extinguishing fires, flushing 
cutters, ete, S05 451,874 gallons ? 
A. Yes, sir 
(). Jlave you anv knowledge whether or not that particular item 
is within the amount actually furnished ” 
A. It is not quite 50 per cent. of the amount furnished 
(). Are vou sure of that? 
A. lam positive of it. Timade up tigures on that night before 
‘aust telephoned the se cretars of the Co. to come down. 


By Mr. SeEMMEs : 


(). You mean that is fifty per cent. less” 

A. Yes, sir; of the real amount. 

(). The real valuation of the water furnished ? 
A. Yes, sir. The amount charged there is ten cents per thousand 

cs and the lowest charge adopt d by the city was 14 cents. 

vy Mr. Bane 
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ls (). In the amounts placed here opposite the publie institu- 
tions both represent water furnished at a charge of ten cents 
per ~~ gallons on page 12” 

A. Yes, s 

(). Dy ce know what the tarifl charg sare for water per thou- 
sand gallons? 

A. Yes, sir: it ranges, according to the amount used, from a thou- 
sand viullons upward to, | think, 20,000 gallons a day, according to 
the tart The Bragg taritl is 20 cents a thousand gallons, 

(). kor consumers above 20,000 gallons”? 
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A. Yes, sir 
by Mr. Bran 
QW. Do you conduct the business of the water works company 
Upon a state : and tixed tarith? 


A. Yes, si 
(J. Have uel a copy of that taritt? 
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into existence the New Orleans Sanitary Association, and since that 
time they have done nothing but flood the gutters, even in winter. 

(). Do vou furnish the water to the New Orleans Sanitary Associ- 
ation ? 

A. No, sir; we don’t; but they inaugurated the flushing. They 
didn’t reach in a great many places in the city, and they only 
reached into the streets running to the woods 

(). The city assists in flushing the guttérs ” 

A. Yes, sif. 

(). So that the quality has Increased ; 

A. It has, if anything, increased rather than diminished. 

() The means of delivering water has increased the stands 
lt since the company has taken charge of it? 

A. Yes, sir: while the city had charge of it it was almost 
impossible to get water down-town at nine o'clock. The hydrant de- 
liverv I think they gave was some 25 or 30 feet high. We give be- 
tween 50 and 60 in our limitsof the city. [It don’t cover the entire 
citv, but wherever pipes reach we give the full supply of water. 


('ross-examination by Mr. Rogers 


() | believe this is the list of ISS] ” 


4 


(llands witness document.) 


A Yes, sir. 


(). | see the water works Co. charge for the item publie schools 


(). Please state how that estimate of monev Is arrived at. 

A. It is arrived at by the use of the water in the place there. We 
estimate a civen number of people to consume a given amount of 
water. We estimate for private consumers fifty gallons a day for 
each Individual in the house. It is a verv liberal estimate. That 
‘is overa barrel a day for each individual in the house. We arrive 
at that in about the same Wa, according tothe number of people 
and the use they make of it im washing vards, ete. It 1s all esti- 


(). Then vou estimated each public school according to the num- 

ber of inmates in that school ? 
A. Yes, sir: according to the inspection 
17 (). Do vou know how many people are in the pubhie 
schools ” 

A. It isin the report. 
». IT mean for ISS. 
_¥ No, sir: | dont know the exact number 
(). You don't know the average number of pupils for that vear? 
A. No, sir: LT couldn't tell you that. In the first district, though, 
in that vear, ISS2—this comes also in the first district—there was 
ten public schools ° in) the second district, four publie schools. 
This is 1Ss2, and we run from ISS] to 1882. There are 14 publie 
schools altogether. 
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(). And you estimate (J anT Mi. this fi the capacity of each of the 


pupils ty use water: that is the Way vou rake you! estimate 7 


yes, Sil 


() What Phat py. thas allowanes | Priline feo] ithe? ! rrIVicddAl 


4 
A. Yes. sir: each individual to use and to wast 
1? ‘ ] ; 
() And you say vou allow an average of Tiltyv gallons 
, ' , ; ' 1} ee “< . . 
| ee £ ir: but letame tell vou how we allow this average. In 
t ’ ‘ a} t | li] if ‘ Vv | Cl) OU entire q*t ! 2s 
ivi ’ ii %? ! i i Liye { t\ * peat] i prea i! meiVve ir ' iT sil ha 


ss | 
tHybcuiad THItV Gwalions to 


each pad thyen iter We lhsave TH this total of our entire consump- 
PPO) thy 1) We bisa ity sacle (othe lunedred pred ie ig Fo On for Waste, al 7 
thatthe city should pay and the remainder of that is just four times 
thy ifgpeol] | gimKkKeel i 

IP Lod that i the way vou have arrived at these estimates 

\ NO. ST those estimates are tat below the assessments This 


, 


fo S JOM) and as — the CiILY 


schedule Wills ish? (| tery toe browclit dow) 


, 
[ dlon 1 Colrsle) asinole om Ol these correct as ter thy amount 
ls All these amounts were punt 11) int to bring the echedule 
, ' » 4 
qdqown to that anrount. or S food 
} } J 
() Then von didn’t make that: Mr. Golding made it 
\? . ] +} + 4 
\. Yes, sir: | made that M[r. trolding le report fo thi 
, ‘ } ] | ' 
baat ff ] ital rrpinede iil tpi 
+. | ; 
‘) \ | fj iif reports 
\ ' ‘ 
\ NO) sil ryasaede tii fl Live dele, tere Te Ble a mistitiers it 
would consult the engineer of the compa 
1 ’ ’ 
{) ar we i~| Tevty} Ltrs! ; (F ij] . t] is |] i , rilfttlers ii} ij Viiter- 
ing streets—lhow did vou arrive at that -estimat 
A. That word “ one-third” there is a mistak lt isabout | or ! 
] | 
" How cid vou estimate the cost of water tor that Pru p rose 
1 ] , : re 
\. As | vou know If vou ask me of this schedule, | will 
i yOu Ss DCT) reat a‘ | LO 5) bit L to L | if itil pLinit 
] , + 
() | \\ (ite ] uerive cl Libs ay. ral I } rrcatt l \ pitt the 
atipot t rmiaay aT 
\ I} t i rrpicy ‘| s> O18 ra : +} ‘vy? .? } | yeiGCY +» +] oil ‘ vs 
‘ »\ LcUN TTY? Utd mIVGdle Teese lroers Phat NGL i}? nme Aliowahes — 
is ‘| " . a 4 a , see P } . | . “ ° 
{ big nlowance to each rndividual in a small house—tiftv gal- 
° Pe | 
' } ] ’ . . . 
i ' } . ; , , 7s : 
hols town hlividdtudaladav,atter making the sum total of the entire 
- 3} me per a . ee } ® > 1] 4 
portio ed tha idding the one hundred per cent. to all. That 
| ’? , ‘ | ) . 4 he , . : 
Wils Wilatl the CILV Uses We sav the rematuder. Phat Wiiste Is solne- 
l, } ‘ 7 ' ' ’ ; fy ‘ 7 ? " — ‘ oe e . . 
Chine extraordinary hev tiave to arrive at this: thev have to 
>) ) 7 ? . 7) ’ oe? " s* «3? ee . ] aes ‘ li , be 
bllciin cdtd ct ALE GEESE TION OF ali Cstithnatve mate OV acLUA Hrispree ton) 
. ] 5° ‘ Prt y 4 4 ‘ , } . rare , - ‘ 
 OPUCT OarPrive at li toad vwarion fhe remainder, we take that 
rr +» ¢ | , " i — t ¢ | ; ¢ } ol ] | } . . 
irom thi brhed SAA bit it Should be t i remainder up tor that 
(). Were these last items made up of this remainder ? 
- is alli CSTs 


, = | } 
()) Where and how are vou emploved ? 


\. Secretary of the New Orleans Water Works Company. 


’ 


Have vou been in the employ of the cCOMpPAly * 


, 


the 


ic 
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A. Since about the first of July last vear. 
(). Are vou intimately acquainted with the management of the 
company ? 

A. Yes, sir. 

(). You know the quantity of water furnished and the tariff of 
the water furnished ” 

A. Yes, sir. 

(). Did vou ever see this report ” 

(Ilands witness document .A.) 

A. Yes, sir; 1882 

{). You have seen that report ? 

_ we =, sir 
). Do you know that to be the oflicial report of the Co. 
A. Yes, sif. 
). That report prepared with your Knowledge * 
A. No, sir: prior to my connection with the company. 

(). You have no knowledge of the quantity of water whieh 1s 
used by the city of New Orleans for purposes of extinguishing fires, 
flusline evutters, and watering streets sinee your employment ” 


) 


) 


A. Yes, sir: T have made some estimates on that subject. 
(). What is the proportion of water pumped for such pur- 
=() poses, together with the water for ; ible institutions ? 
A. I have estimated that during the prs vear, after making 
a tiberal allowanee for waste, that the deficit Is about one-half of the 
total amount of the water pumped. 
() And about one-half of the total amount of the water pumped 
last year was used by the city of New Orleans 
A. This is my estimate 
() That 7 it was used for these public Institutions and for pur 
poses for which vour charter expects vour company to furnish water 
free 
A. Yes, sir 
(). Do vou know the total amount of water pumped during the 
last vear < 
A. 2 SOOO of gallons 
(). llave vou a copy of the tarifl or charges 


) 


} 


‘; 


(Witness produces document.) 
Counsel for defendant offers in evidence the tarilf of the charges, 
marked ©. 
Cross-examination by Mr. Rogers: 


() You say Vou madea liberal deduction for waste; what per 
centage ? 

A. I will « xplain that by explaining the manner in which | 
made up mv estimate. On the 2oth day Ol Mav I found that there 
Was 5,255 families taking water from the company. T allowed or 


averaged tive persons to each family and allowed fifty gallons 


>] daily to each person for use and waste: that footed <o much. 


We had 48 boarding-houses, averaging lo persons to each 
boarding-house, 50 gallons to each person for use and waste; ten 


1? ' ~ I ( } | | \\s ‘ b hey WokRKS ct? * 
1] y ’ - | ; re 
Stal atl “ j cree] fwiog ti pene ptyriedl ' ililde- 
} oe j , 
houses [ Mian >) ry tee PROM Le ! _” Vel 
' | 
a 4 j it ; i ty ’ i j= roirie -~-— | 
’ Lor ' hale eee , i hy? _ y SHE, COO) 
° . io 
' , x , r 1 ’ - .¢,f) Cede) ‘ ) a }'> ats) 
| j | 7 , ’ ‘a 
) ; Peete toy hy oo] rpecunl ry rations dd 
i ; trata ort i, ey? (th Cee Dp Ce) sha bb 
' . ; Teenie yl rlaans 7 ‘| roetarrante GO OOOE OO 
fp epegtd RY. i ; ‘ j tp Cee riders th] it . 
ri | j i? 7 » tee ; i ' r ‘ » tree {| Pert? ; LPaptye r 
oe ‘ — ’ 
; ; i ; . ri ' 7 i yt} i » | tj jtas iT 
+ | ‘ ‘ ‘ . 
? ; sf) fi if j ; ii} +, pt} ele oper lj i> 
»’ | ’ ; } ; . ; ‘ 
yf aay ae j » PEMD ENE | » PepoeLpr Slope Bs hebied it » ey ii 
_- som : 
(pri | eg 2 : | ei hg Pee epee aid i¢ "sptapr- . - fy, ¢) eye) =I retype <a 
+. , ‘ i ged 
4 POPE Ee | i | adds | | been C0) ii PoMinaeries SPUD 
‘ , - ' -~— ' ‘ 
HO) stay OOOO) one pubhe bath, offs Q00- bt nited States 
; ; . " ' a4 1 i ; 
> Sele) Ppepty | - | taal peaty~e . ee tj} ‘LE BH, Mmeleeene pele =f is ie 4 ny 
(MD: trey Tpente Pe? epee eee) rey Works. .9.. pbb te) haat ives tlie 
} , - 
otal estimate for proper use and waste of O7S.75S.000 gallons 
} ‘ ; | ? BY 
rie’yy peotyto biel praveotadil ior tseress waste, et and { (ives 11 
Looe, COOOL OOO of ontlon 
; ‘ 
by Mero Sevwi 
.* > . ] 7. .% 
() T cphestidyne t>\ otlies prersatis Liahh the eit 
».) ‘ Fi : | Das i r £& bus ie, ‘ 7 , ' | 
\ i lL dedneted that trom Lhe total amount pumped 
! i : . , =) . aot 
badd if leave i defigneney of Lok QOO000 | cannot account 
; — ; | » | = . } . I , . ‘ tel cr 
moOritmany other way than tha Is sed for the extingulshing ol 
ith fliish ; Pree Ana eharitabie pastitutlions 
; , 
- ij ae re } 
' i} P ve, | ’ , ; , . 
‘) air 1} bist } | i* ri i \ i \ iT) Virieh yOu Maine ip) You! Cstl- 
bepsate | biel prada de DbtULiddnhYes, Cle 
. § he : ther way of estimating it 
: 3 , ' ’ ; ' ; 1 ’ = ,) 7 +] ‘> ’ ral ara baraa | } ria? t | 
/ ! rt] iti i i? iti Si ied to. bt Pia ft) iii ,?s bP uit VUTIITIes, such 
t} ' j ,? {| } +)! ’ yr. Oye , a 
as if (ppc ricotys¢ . 4 Lit PEGE Re CAP BE IOW PALIN peop) # —" 
: 
honeed There 
‘ tee ‘ se . } 
\ 0 Vi nan ihie success Ih Checking Waste 1n public 
bay \ ) - a3 ’ } 1? ib] 
Pot] i(ad] | { | ' | bhi p art Mn pPosslore, 
i \ ; ; ‘ ‘ ‘ +} : . ; , ] 
) You don Shine Hen, this water from the number ot 
} } . , | : : } 
i} rrsanyi i] bed a ie Ltea de pPrenlises 
\ \ ’ ' ‘ } sovla’ ? | * «) ’ ‘y7 = | ‘ : } 
\ Vf) i am Fee O order as MaAnNV Iblets aha Opeli- 


| : =. 7% 
Ings as thev see ti My answer was given as applying to public 
‘ n ‘ 
building Weoiake no assessinent or estimate of that as a matter 


—) 


, ’ : ’ , * 
() Do you know how Pbeh dys hvdrants Lhere are ln each pPubiTE 


(). You say that this lst you have prepared is an average that 
Vou have struc iN 
\. | estimated as near as my experience in the company 


ed 
hil 
oft 
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23 and the knowledge of the water used, ete. will enable me 
to do. 
(). How cdo you arrive at each person” 
6 fact of applving 5U gallons to each person per day? 
That is simply mv estimate. 
* You have no fact upon which to base that estimate 
A. No: 1] consider the matter to be correct my self, | bei ‘Thier ah Phd 
of family, and I consider how much each individual would use. 
Now, I consider that each individual in the family would hardly 
consume more than a barrel of water, if as much, and in putting 


down 50 gallons | consider that a free and full allowanee. 


[low do vou arrive at 


v Mr. Bran 
(). De vou hot know that the data from which you make your estl- 


“9 


mate Is ap plied in other eities 


A. Yes, sit 


() You are acquainted with the mode in which they make as- 
sessments in other cities? 

A. My knowledge of the assessments in other cities comes In and 
forms a part of the knowledge by which my judgment is guided in 
making this estimate. 

by Mr. SemMes: 
(). It is generally understood among people in water works that 
0 gallons a day is a liberal allowance ” 
,sir; a liberal and free allowance, and anything over that 


I: consid red a shameful waste. 


By Mr. Buane: 
Q). Don't you know that the —— has had an estimate made 
of the water used in publie buildings”? 
24 \ | have =f » heard, 
(). Ilave vou seen any estimates so made ° 

A. | think \lr. Golding made “an estimate and cian’ bit the 
fivures, which | looked ¢ over, but Lam not able to rehearse it. 
(). But such an estimate has been made” 


'< 


a 
-< 7 
/ 


bv Mr. SemMes: 
(). Who is Mr. Golding ? 
A. Ile is the loeal consulting engineer of the company. Ile is 
present In the court-room. 
by Mr. BLane: 
(). You say there is always a great waste in public buildings; 
that the waste in public buildings is such that you cannot arrest it? 
A. Our efforts have been comparatively fruitless up to this time 
to check it. 
(). From your knowledge of wnat the data or estimate that they 
make in other cities, What is the general rule observed in other 
cities for xing the average consumption per annum ? 
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(). Do pmean fifty gallons per day ? 
\ 5 = “< 
by Mr. Di 
‘) E thosat. ide CODeTE rele observed ? 
DS \. There is no rule that T know lt is an estimate 
‘) Is that the general estimate 
\ If is mor [| Is a hearere average 
by Mr. Rogers 
() 5 mw i pranntaenl report of the New Orleans Water Work- 
(‘o.. April 10, 138382 Did you minke uly) this report? 
Tae Was mode before my connection with the Company 
J nederstana Voth foo Sy thisat after having doubled if 
ty] srrrcottnnt freorny thye total amount of Waste pumped, 
Vink cyt ret] chara the city with? 
\ | hie cn tor | ive Used 
‘) \ridd it ds On) ly thrat pPracess of reasonimg or calculating threat 
fa Ar | prolvalele Ae Of thi CHL Ol so mueh Wwiter ’ 
oo 
> ther wa 
‘ 
\. | have no other way to put it 
Ve EOL. Bower sworn for defendant 
et examination by Mr. Brawn 
‘) Where me Vou emploved ”? 
, ' 
Caify bad 
‘) Ir) vl) PprRererey 
\ ( hy | | Pik t} thy neavors othice. 
‘) Ile \ bong nave vou be li sQ) employed ? 
ty \ le) \ it 
() Do vou know at one time that the city of New Orleans 
had co {the water works 


(1) Do von Know bout what time the water works were turned 
ave} ep Phys | resem Yew (drleans Water Works Co.” 


\ | believe it was in the vear IST7—ISES. 
() Shortly after the passing of the last act amending the char 


() Took at this tarith vou have otter | 1!) evidenee marked iL. 


ITaneds Withess dav LLU rde 1)! 


} 


\. TL eouldn't tel what the—I dont know anything about the 
taritl | only know that the old tariff was continued. What 
the oldl taritl was | couldn t say. Phe re Was no change 1h the tarifl. 
There was an attempted change, but 1t never reached the ordinance of 
th CHV , COnseque nily the old rales, whatever they Were, continued 


pial 


ills 
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until the year 1870; that was in the vear 1869 an ordinance to that 
effect was passed by both boards of the common council. The old 
rates were continued until 1870, and since then there has been no 
change. There was no change during that administration ; there 
Was an attempted change. 
by the Court: 

Q. The question is whether the present water works Co. 

27 made any change In yrs tariff after they acquired possession 


of the works, in ISi¢ or ISSO 
A. I don’t know that. 


By Mr. Bran 


(). During the time the city of New Orleans had eharge of the 
works there was no change or difference made in that from the 
Dragy taritl? 

A. No, sir; what — tariff was IT couldn't say, but there was no 
change. That tariff was continued until the vearl STO and it mever 
has been changed since. 


Mr. Gonpine sworn for detendant. 


Direct examination by Mr. Buan 
(). What is vour occupation or profession ? 

A. | thi a mec ‘hh; ahiic and i bgt heer engaged by the water works 
(‘o. to give some little atte ntion and to attend tosome little matters 
for them 
Are you not the proprietor of the Novelty Lron Foundry 
Yes 
You “* ave been in the business as a mechanic and proprietor 
of the foundry and engineer for a number of years” 

A. Yes, sir; been proprietor of the foundry sinee 1864; been 
workin: ral the business since ]S6-4. 

Q. You say that you have been in the employ of the New Orleans 


Wate r Works (‘o. to make assessments ” 


) 


( 


} 
d: 


28 a (Pa sir: | made some assessments for them. 
(). What assessments did you make ”? 


‘A. | assessed pretty much all the factories ana large places using 
water here, and also the different asvlums, schools, and hospital. 

(). Public schools 

‘A. Yes, sir 

Have you any memorandum about you to show whiat assess- 
ments you nade on public <chools and various Institutions ? 

A. Yes, sir. 

(9. When did you make the assessment ” 

A. Well, I don't remember; it was some three or four months 
Oo, 

(). Will vou please state what was the estimate made by you of 
the water used per day in the publie schools in the city of New Or- 
leans; how much ? 

A. 65,000 gallons a day. 
Have you a written estimate of the amount of gallons used 


} a aaa a satel iat all a eaten LE cape 
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per day in the various public schools, charitable and other publie 
Institutions in the city of New Orleans? 

A. Yes, sit 

(). Is the paper which T now show you, marked D, your written 
estimate ? 

A. It is. 

(). ly whom was that made” 

A. By myself. 

(). When was that estimate made by vou ? 

Three or four months ago. I don’t remember the day. 
2) (). What does that estimate show; what is the first column 
of figures”? 

Shows the quantity of water used per day for each of those 
items Which are there. 
(). The qu antity of water in gallons ? 
A. Yes, sir. 
(). Per day used for cach institution, the number of institutions 
set opposite any particular item there ? 

A. Yes, sir. 

(Counsel for defendant offers in evidence document marked D, be- 
ing the report or assessments of the witness showing the daily con- 
sumption by various Institutions of water furnished by the water 
works Co. 

(). Was this report presented by you to the water works Co, ” 

A. Yes, sir; a copy of it was given to them, or the original was 
eiven to them. 


by Judge VoortHies 


(). You m: _ both the original and a copy © 


Mee 
A. Yes, s 
Cross-examination by Mr. Rogers : 


(). At whose request did you make this? 
A. The water works Co. 
(). What vear was this made tor’ 
Tinat ts thequantity that Is being used lor any vear, lon 
oO” Instance, | went there on certain davs and estimated the 
quantity they were-using; so if that school or that asylum 
continues In use they will use that much all along. : 
The Povdras m: arket, for Instance, veu have put down 30,000 
galions. Is - at per day 
A. Yes, Ss] 

(2. Hlow many days did vou visit that market, or how many days— 
| mean different days— lid you visit that market to arrive at that 
average ot by 7 

A. | went a number of times, and | consulted with the men in 
the market, and | watched them. 

(). Did you specify the number of times? 

A. Well, I went past there two or three times a day myself, and | 
made several visits up there. Some of the markets the ‘vy Wash every 
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morning and some every two mornings. I had to pass myself so 
that I could arrive at a proper estimate. 

(). How many gallons does it take to wash the Poydras market 
one washing”? 

A. Well, they have two fire-plugs there, and they had them run- 
ning at least an hour, and the fire-plags will discharge fully 15,000 
gallons of water in an hour. 

(). Thatis, if they are running constantly all that time? 

A. Yes, sir, 

(). I see vou estimated the public schools at 65,000 gallons per 
day ? 

A. Yes, sir. 

(). Hlow do you arrive at that estimate” 

A. By measuring the flow from time totime; thatis about 

0 the only way we ean do. We can’t tell any other way than 

to find the size, the diameter of the pump, and the size of 

the discharge; then make the calculations from the usual tables for 
that purpose. We can arrive at it very closely. 

(). You don’t make it, then, from the number of pupils in attend- 
ance at each school ? 

A. No, sir; just take it by the tlow. 


(). In the same way that the fire-engine houses ? 
A. Yes, sir. . 
(. When vou say vou take by the flow what do you mean by the 


tlaw—-by the capacity of the hydrant to discharge ” 


A. No, sir: not that, but the manner in which I find the hydrant 
is running on some of the squares. The hydrant is running so much 
of the time—running in a little stream—and they have a hose at- 
tached all the time: and taking all the circumstances into consid- 
eration, besides the number of hours that they leave the hydrant 
flowing, and everything in connection with it, and that is what I 
base mv estimates on. 

(). In examining these public schools did you find out how long 
they left the hvdrant open’ 

A. Yes, sir; they have the hydrant running constantly for the 
urinal for the bovs during school hours, and there is a hose attached 
to wash out most of the place, and I made the estimate from actual 
observation. 

(). Did you visit — the schools or but one”? 

A. I visited all. , 
oe (). Did vou find the same average for each school ? 

A. The same. I placed it at an average of a thousand. 
Probably one that had the most pupils would not be as large as a 
small one, but I averaged it. 

(). Did vou visit all the markets ” 

A. Yes, sir. 

(). Did you visit the charity hospital ? 

A. I did. I stayed there several hours on two or three different 
occasions. 
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. ’ ’ . ’ ’ “ ° ’ 
Counsel for defendant olfer= lu evidence the statement from which 

: meer 

\Iy tat Aa Fa : 2 7 ! Pin i 
() It lias been testitied by Mr. Bower, of the citv of New Orleans, 
that the tariffadopted as the Bragg tariff continued during the en- 
Lire dininistration of the Citv Water Works Co hy thie ecitv of New 


ook at the tariff? which we have offered 1) evidence, marked 
state whether that is the Bragg tariff. 
That is what we eall the Drage tariff, 

(). Is that the one which the city of New Orleans used ? 

A. So Lunderstand. “That is the one we find there. 

(). ‘The COmMpAny has taken charge of the water works Co. from 

the city of New Orleans Tlave they worked on any other 
5 + tarifl than that received from the —?”? 
A. No, sir; none other. We had an attemipl made to 
make it bess than the Drage rate—but this is the tarifl 

(). How many fire-plugs are there in the city of New Orleans? 

A. Something over 1,100. T believe 1,108 fire-plags. 

(). Llow do the number of faucets now used in large institutions 
(hol public ones) and by private families as compared to some 
faucets or as compared to the number of faucets used by the eity ? 

‘A. ‘There are tewer 

(). There is less water used to-day and there was less water used 
last year by familics and institutions who paid the company than 
during the idiinistration of the CIV of New Orleans ” 

A. Tso judge from the number of faucets used. We calculate 
that there is less water used. 

(). You are positive of that fact, there is now a smaller number 
than Jast year used by persons and corporations paying for their 
water than during the administration of the elty by 

A. Yes, sir: the city havc Opell OSSD, according to their report, 
and we have 4,900 and some odd faucets. 

(). low does the use by thie city of New Orleans or for tree pur 
poses—the delivery of water for free purposes—compare with the 
delivery and use of water by the citv of New Orleans under its ad- 
ministration ? 

\. It is greater now. [T say that during the time up to IS7S 

there was not much flushing done by running gutters. It was 
ol only after the ep hale that they started to flushing gutlers, 

Of course, they did wash them, but only once a week, and it 
Isa common thing to do itevery night now in the business portion 
of the city. Tam speaking of when Twas in the administration. 
It was richit after the epid mic of LISTS, and we cleaned every night, 
and the instructions were to flush as often as possible during the 
day, 
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(Cross-examination by Mr. Rogers: 


(). Ain't there a great many water-carts using water from your 
establishment for purposes of using water for the streets? 

A, No, sir: the only dirt streets are watered that I know any- 
thing of 

(). I mean for watering streets. 

A. Well, there is two people engaged in 1t—Mr. Joice and Mr. 
Galley. 

(). Hlow many water-carts do they run per day ? 

A. Tean't sav the number. We charge them so mueh per square, 
but the amount is verv small. 

(). You never made a calculation of how much water they use— 
that is, the water-carts ? 

A. No, sir; we make a calculation ranging at athe  . Cer- 
tainly we make an estimate of the amount of water that would) be 
used to arrive at the price. It forms a portion of the estimates, and 

We charge so much a square, and we make an estimate, and 
Oe we charge forit. [dont remember what the estimate was per 

square. They wrangled that it was less and we wrangled 
that it was more. 

(). You don’t know the capacity of the water-earts ? 

A. No, sir: we didn’t keep anv register of that. We keep the 
sum of the sqtlares they sprinkle ench day, At the end of the 
month he comes in and makes a report, “LT sprinkled so much.” In 
arriving at the price we take into calculation the number of Squares, 

(). That is, vou take into calculation the amount of water it takes 
to Water a square ¢ 

A. Yes, sir. Tle says itis less and we sav itis more. It is an 
Insi@nificant amount. 


by Mr. SemMes: 


{) What probable amount do these water-carts use at the out- 
side? 

A | can t say. Mr. (rardner can Sul bette ss | have had one or 
two little discussions with them, but it is a small amount. 

Q). You don’t use 20,000,000 of gallons” 

A. No.sir: it is an insignificant thing l think one million and 
ra Vear is a very large estimate for them 
to use. * There is a little dirt street a negro man some days he 
sprinkles and some days he docs not. Ile has got about 26 squares 


Mr. Gorpine recalled for defendant 
Examination by Mr. Bran 


Q. What is the outside amount used by water-carts for one 
vear : ; 

of A. To the best of my knowledge and recollection about 

one million and a half per annum. 

(). Are you certain it Is not 2.000.000 of gallons”? 


A. Quite sure. 


20) THE NEW ORLEANS WATER WORKS CO. Vs. 


By Judge Voortirs : 


(). You have regular settlements every month for the amount 
they actually consume ” 


A. Yes, sir. 


Counsel for defendant offers in evidence the certificate of the re- 
corder of mortgages show llig the registry of the taxes In tavor of the 
city of New Orleans against the New Orleans Water Works Co., 
marked I. 

Counsel for plaintiff ubjects to the offer of anything beyond for 
the year ISS], on the ground that it is irrelevant ruling. 

The court sustains the objection, there being no attack made by 
the requirement or sufficiency of the assessments in this case. The 
sult isupon the assessment of ISS1 for the taxes of ISS2. 

Defendant reserves bill of exceptions and makes the document 
part of the bill of exceptions. 


a7) (uly of Neu Orleans. lar of ISSI. 


Received —, 1SS-, of the N. O. Water Works Co. for ace't of 
its stockholders eleven thousand five hundred and eighty-four 
‘yy dollars for tax, as deseribed below : 


Assessment For what purpose 
Real estat aa ( expenditure 
Personal property police & schools 1.00 per et 
Hlorses, cows. & carringwes, stock Interest «& reclem pe 
im”) Vessels A Corporations theo, pour tole debt MO per 
Monev atinterest mdse... or stock Special judgment tar 
iT) tracts levied ley ora: root 
Furniture, et thie United stutes 
Lrneome ecireuit court and 
relinat . N ‘ 
Total taxable property ~ OS354, OS55 P 4-10 per et 
Rate of tax ‘ L.7s 4-10 perect 
(Signed) EE. O'BRIEN, 


hor Administrator ot Public Accounts. 


hor Administrator of Finance. 


s 
] 
/ 
ee 
— a 
ae @ 
= = 
Beas 
J 
j 
/ 
— 


oO. of square. 


THE CITY OF NEW 


Description of it al Lestat ; 


Where 


situated. 


ORLEANS, 


Amount. 


(The streets between whieh the property lies are here given, the 


first-named being threat 


on which it fronts. 


When 


streets are underscored, corner property facing these 


noted.) 


Names of the sh 
the N.-O. Water Works Co. 


Keach share, 835.25 
Charles «& Perdido 


st 


(or. 


irs eerie ee 
BEER, BROONTY 0c ccccntamnns 


Aucoin, vy. 7. — 
Airev, T. L. & Co. 
Anderson, Mrs. Emma Jane : 


———— 


Allen & Syme —-- nT 


Armbruster, Mrs Wilhelens. a 
EO Ee 


reholders ot 


oles 
~ 
=~ 
~ ‘ 
— -- 
~ ~ 
—_— ——e 
n— 
wo © 
~~ — 
Peel 
“~ ‘ 
a 
es * 
= = 
— ~~ 
~ 4. 
-_ 
ail 
>... 
a 
ee ed 
edeDd 
. 
44 
*) 
° ~—) 
’ 
.t hh) 
s 
; 
*) 
: lt) 


Oe ES Se 

ESTED : 52! 
i wees) ae 
Boland, John aes Paap. }iMy 
Bonabel, Anais sa te alii 4) 
ee, eee. Teery PF... cennesen 100 
rn a... . ome OW) 
rT BORG. .uucesiaue 
Dritten, A., cmmeteai ae 
Blake, Mrs. Cornelia A. .---- or 40) 
eee 
EE ee me Se 70 
une ee 30) 


One 
str 


25.617 


or more 
eets 1s de- 


of stock. 


lotal value of shares 


r 


*he? 
ys > ied 


| () a De wh 
LOO 
] { boOTD 
ee 
10 


eps 
ooo 


49.1035 25 
SA6 
21LSOO 
aS Bo 


S12 


‘> > ¢ - 
dye doed 
ifho 


4 it moe) 


6.108 
1LAlo 
oo2o OO 
2 467 
L057 


Assessment district. 


No. of square. 


‘er . 
| I: 
a 


NEW 


ORLEANS 


WATER 


WORKS ¢ 


~. VS. 


Deseraption of he al state—( ‘ontinued., 


Names of 
the N. 


Blessing, S. 


Beenore, A. re. - 


eee 


bergerot, Wid. A. | 


the 
(' Water Works Co. 


shisur holde rs of 


leorward ? 
i reerot, Mrs Alphonsine... o 
conon, Mrs, Mary ai 
Brandner, Joseph. ee 


‘hatlle, Dros, 


| . 
4 ~ 


eruy, Vicomte © de 


{ 
( 
(C'assard, Jules 
{ 


ity N.( d curbs, boards purchased 


~— ~ 


-— 


for outstanding bonds 


‘Conners, Jami - 


IZZIE 


‘onner, TL. W 
‘enas, Mrs. M. 


( 
Clarke. LL 
( 
i 


(‘nlenes, WN. 


| ene 


. _-— «- ~ — 


Conner, Mrs. Mary B.. 
Tarke. Lizzie D.. tutrix 


( 
Callovamni, Rosalie 
Cunningham, . 


Despaigne, Mr 


Ok. MOVIN. one 
Cunningham, Robt W. 2 . - 


5. Marie 


Dupasquier, Ferdinand [...2---. 


Dauphin, M.A 


Duthy, Thos. 


Devereaux, Phos.....-- 


Dessommes, AL... . 
De Buys & Ogden .- 
Deleado & Co. -. 

Devron, Dr. 
I Tlenrieourt, 


es Nee 


ye. 


 ——— 


 —_—— = —<— « 


——— — a 


~_— = — 


De SOD, POI oo sisi dita iene 


, 


“machi 


stock holder. 


No. ot shares of « 


ht) 


—— = 


105 
154 


of stock. 


otal value of shares 


r 


S}410 00 
SS] YO 
2 Odd OO 
162.220 ov 
162 220 50 
32 ov 
S81 25 
70 OO 
2 O43 Fo 
L2oo OO 
S460 OO 
Ire c 
Free, 
10a Fo 
L762 50 
LQo70 OO 
3202 aU 
Se yy 
928 4o 
L762 50 
de OW 
176 8h 
Lib 20) 
1,022 2d 
H70 OO 
VO Ot 
946, Go) 
LOD Jo 
TO ov 
LO176 OO 
PIL 50 
hos yy 
los YO 
hy BH 
2aGk 48 


Assessment district. 
No. of square. 


to 
7) 


THE CITY OF NEW ORLEANS. 


Description of Real kstate—Continued. 


Names of the shareholders of the 
N. QO. Water Works Co. 


of stock. 


stockholder. 
lotal value of shares 


No. of shares of each 


. 


Doswe lI, Brooks ner tenia cee poo SH 2S7 ov 
Dubas,  enepemneess elon trek in eet ee | 5 y AS 


De Ruyter, Chas. . .....- ee G18 75 


Forward _.... pe Tce ae 2509903 2d 
Forward $ohmeae Gamo 6 ere sé ee 2505 2) 


eee Be, Bev ee Be. cccccteuun 1) 1.445 25 
Delvaille & Lapavre sii sin di esate anal 10) 14.100) 00 
Denegre, ae APY .cacae s asneetieis 14? OD SO 
Deneare, Sire. Ada P. .... nce 1a) 3.025 OO 
Davis, Joseph Saree ar SS] 25 
Dyas, \liss Mary inte sina amines 4a 2 O45 40 
ee ee mE 1.762 | 
yy © a oimiaiea aaa . 54 10038 50 


BINGE Fe os nace vccosccemue Ee | roe 


Peewee. ©. V.ccoode er 1] 387 75 
Le a i 24 S46 00 


Kemour. EK. C.. broker. wate [ee « 
Gjauthier, Mrs. Cora ....--- ra yay 

Ce Bias ee he ene oe S10 75 
CR i mes (y 317 25 
Girardey, C. EF... i. oo 
(rain, Henry Hainwrignt.. <..«. ANID) 7150) 00 


re wankiens | > 2s) 
Pink Asylum funds .. ..ccecau. 3) 1.002 75 
Factors’ & Traders’ Ins. Co... 1) 1410 00 
Pe Os we mD L762 50 
Frederick, Mrs. Mary C..2--. tye) lwo 40 
~ 
| 


Leeder, B. wcunwe« ieee 50 1.762 50 
Ce : yt 1.762 50 
sevMAN, F..--- ne se eniie aiais 4 3.240 2 

Mrs. Mary H. - er 17 5.886 75 


oo ae a ee waa 23 S10 75 
SERIE, Bin n ance sonenesne nl 30) 1.057 50 
SE RPE te 
EE TOE, i Dik cient 2) TOS UO 


Assessment district. 


oO. of square. 


THE NEW ORLEANS WATER 


WORKS CO. Ves. 


Lh scription of Real Estate—Continued. 


Names of the shareholders of the 
N. ©. Water Works Co. 


[libernia Ins. Co. - saa oe deliianial 
lfenderson, Jno. ilies seis da a oes 
ke SE RE ean eye oe 


[fiett. JA Ww. i a ioe 
Forward 


I ice tenia ae 
Halliday, Dr. D.C. .-- z 
[lackett, Michaeclo -. - social 
Harney, dno. ...... Renae 
Helwege, Peter—- 
Howara. C. T. . Sar Rae 
lloward, F. T. -~ 


~—-— -—-—-—- = - 


~~ —— — ee ee ee Or rl hc rl 


Hermann Bros. & Co......-..--- 
SOE, ROOD i oecinmecnncees 
PO SEONEY oois ew 


Hlebard, Bo W. 


Ses gt ee oR MR ei ee An 


il, A. Be HIN a ECS 
Hlenshard, J. M....--.. oe 
[saaecson, II. \l. ve townd one ee 
Isaneson, A. i. . ne 
Jonas, I}. I decal mains enone 
Jones, Thomas. —--- diodes 
Johnston, J. M 
Jovee, s. \l — <= 
Jous, Mrs. Cecile M 
Keenan, [. ALL és wei ee a 
Rercholl, Mies A. H.. ..-..... a 
meek C. Bt won eae 
Krumbhaar, Jas. Cobrad 
era ey aaa. 
Lewis, Drs. Fred. ..... 
ee ee” eee 


( én niet camiiigiesal 


Lacapeyre, Hermine. ........... 


—— ss -— — — — —< 


stock holder. 


No. of shares of ench 


. 
= 
“= i 
ae 
i 7 
Ba a2 
S © 
x) It) 40 
1d] OO 
TO 50 
2S? OW) 
330,000 20 
5s § 7. 
176 Bo 
92S rer 
LO ren 
a>404 of 
LOO7o OO 
7 H00) OO 
1.762 ov) 
1855 O00 
1 762 av 
De oD 
seo OO 
P0o OO 
Ps?eo Oo 
3.92) yf) 
PS? OU 
1,022 2a 
Po OO 
SPO OO 
To OO 
aed 40 
O54 OV 
Poth OV 
40 ov 
35 25 
5.902 SO 
176 Bo 
30 23) 
oo 2d 


OO 


Assesstnent district. 


No. of square. 


fa de) 


THE CITY OF NEW ORLEANS. 


Description of Real Lstate—Continued. 


Names of the shareholders of the 
N. O. Water Works Co. 


No. ot shares of each 
stockholder. 


Louisiana Nat. Bank .......«..- 21 
Leblane, Joseph S siie iisinalees seteia 2 
Lehman, Abraham, & Ce. —- nO 
La. State Lat. Co...-.. sistance | 
Lasers, Wiew Coma... ..<cacnus 63 
inna 
a Se cub thejalige 
SEE EARL 9 
one... an ene 20) 
SSS GE ” 
icnuncwouanceeen o 
I CR ., cine wnemameend 10) 
 iikxiendcwnwe pepe G0 
Levi & Newman ...--- eiausuet oa 


Lessassier, (100. ‘ , ne@ee oame 
Lyster, Mrs. Sallie_..--. psiieiliiin i 10) 
Re as nes me 
Lesvis, S. C. 


a ee 14 


CN Ti its wenn 10 
Maspero, P....... jtonnense ee 
pees Beet Oe... . ... we ce 1,218 
Morel, Septima ....-.-- ike ween 18 
Mengers, Sophie ...--- ecndueasathll 5 
Miitenberger, Mrs. Odille..- 2 --. 4 
DOORN, TE Misc cdindccnnieen 150 
I 2 
MecLaughtin, William. -- ....--- 2 
Pes Ce eiimreninisuinene ak 12 
Martin, Zugene.......... ween 110 
Beer mereem. B....ccaon ots. 40 


i ce 50 


v 
a 
~ 
— 
~ 
-— 
em 
DN 
> on 
o's 
2 & 
— = 
~~ gf 
— 
a 
— ‘= 
- = 
—— 
— 
se 
ee 
7 
- 
r 
ae 
* 


S740 2 


70 
1,¢62 
141 


2,220 


> Td 


~? 


4,150 


Y94,130 2 


14] 


WO: 


TO5 
70 
105 
1410 
2115 
1 1S4 
SPSS 


2b 


Assessment district. 


Oo. of square. 


THE NEW ORLEANS WATER WORKS CO. 


VS. 


Deseription ol Peal Kstate—Continued. 


Nami s of the shareholders ot the 
VN. O. Water Works Co. 


» of shares of each 


stockholder. 


Ni 


Mather, Alexander T...........- 

7 See, SB ik es 
Moran, T. JJ. me 
pee 2. TE. nccncnd sae 
pee e, Fem. S. Bicdcacncwus 
Malad, Mrs. Angele - sh anit si sea iaiiaiaiatee 


eens ie eg 
peabera. Beles LOUIS. ....nccanas 
N. QO. Harbor Protection Co i icutiinia 
PURINE, TD. cdnnaiccusnumanin 
“3 ee Se 
(Y Regan, Timothy .. 2. -- sid ices 
(Fi pees. Temes... wk kas 
Oertling, \liss lrederteka nid ie ae 
Pemberton, William tana iu 
aR ee Tee etree oe a She! Aen 
gO, NE nampa nner 
Pe 
EES 
DT 
x Sy pe nnn 
Piock & Co.... 
Fueeery, EWA. . ow cuneus 
| area eon 
te See Reeve emer eeeeteiaper ee ten AEs 
Fee FRO Sc, cc asen an 
Pot, bare. Harriet MW... os nncinc. 
i 
Reoberst NV C's ee em 
ee 
Rabouine, Alph., Jr... ni wb -webe 
Roony, HH (peo heen eames 
i I iii ia 
RUN ih ctl cacguincigila mney 


| 
}o0 
4 
10 
100 


- 


2 


ot stock. 


fotal value of shares | 


id 


<2.» bend 
Soe) 


YSZ 


1.008 


: | os? ‘ 


> fe) 
eae) 


176 


199,422 


- 499,422 
WEE 
15S 

7 Hoo 
70 
PAG 
2s? 


NT 
1,022 


district. 


No. of square. 


Assessment 


FS od 


THE CITY OF NEW ORLEANS, ~é 


Description of Real Lstate—Continued. 


of shares 


2 
| | , — < 
Names of the shareholders of the ~ > — 
rf (). Water Works (‘o. = = 7 
“™" = os ‘= 
‘ ~ — 
“— @ iil 


Shill, Gaustave .——- udieeu a nie 1? 
OT ig sara 2 70 Ov 
| 


Sere, Victor ..... serene aida ) 
See Fe hc wcwicinmnmne y olg 2o 
I ie bine (, 211 50 
Simone, Joseph eeensids tevticenaaiaee ates ri 246 To 


fnieee 5 oe ebener 14> 15.686 25 
Shaefer, S. F. C.. brokcr__--. | ot) 1.762 50 
Stewart, Mrs. Mary ©. Boar... 2 SSI] 25 


063,471 25 


RES reat Pee: RES NES M5471 Vo 
i Low 8525 OO 
Simmons, W. R. s S0) 2 S90 OO 
| ee cena 10) 1410 00 
Sandys, M. Reginald.......... 290 11 PSO 00 
Mereees. ES. th cawans sis iesincsuaanic se oa Loo 8 52 
a Ene 25 SS] 25 
Be Te. Wes cciwn acel 1a B52 50 


Bette Bee. SONG Ti... an cc caus ? 10D 75 
Saunders, Bugene S............ 5 176 25 
TOG, CORED diencn scan 2) 705 OO 


i SU) 2 S90 OO 
I no cs cain nee ] 

Triscazes, J. B...... = abel 2] 740 25 
I 1? 423 00 
Taylor, ee () 211 50 
‘Townsend, Geo... « conn 


‘Twichell, Mrs. aS ee ) D288 7D 
in, nein 2 7.120 50 
OC A ee 7.050) 00 
i aa 449 0 
Vignes, err D 176 2o 


ne mee 16 564 OO 
DI I Biidircninnnnmennnn iy 176 BS 
{ll eS eer Hi) 2415 00 


yay THE NEW ORLEANS WATER WORKS CO. VS. 


Ey, scription of I}, al estate — ( ‘ontinued 


ires of eneh 


J 
_ 2! Ty. 
I. ~ — “ 
a = Names of the shareholders of the “= . & 
7 A N. QO. Water Works Co. 2a — & 
= : Za .% 
~ mi ~~ © 
L s - Tn a 
7 < - E 
4 _ - De 
<* 04 A. _ 
Washourn, W. W....... cunsmwen 26 | 36a oD 
ed eke mate » TO 50 
Westfield Dros i a Loo 3.2 (i) 
Worthington, Jas.—- eRe 7.050 00 
a 50 1.762 50 
2 nee ae ou) L057 50 
Lj ag 4) TOD OW 
Wilson, Miss Henrietta... .- o | S46 00 
ce oc ] ao 2) 
Williams, Mrs. A. Florence_..-. 100 Bove OO 
Zacharie, James ».. pian: dectk as ei 10) or yt) 
ee EO os Eas 45" SS] 285 
te. ee RS ecg temper Paes 25 SS1 2h 


| here by Ct ruity that the foregoing list of stockholders of the New 
Orleans Water Works Company and the number of shares set op- 
posite each name and value of said stock, as appearing herem, is a 
true and correct copy of the original tax bill as appears in the tax- 
mortgage office tor the vear ISS]. 
(Signed) M. HE. REDON, 
Chief Clerk Taxr- Mortgage Oilice. 


AD (ily Water Works of New Orleans. 


Tariffot water rates. Payable annually in advance on the first 
day of January at the office. Filed May 28, 1885. 


|. Private dwellings, per annum. 


kor lL to 2 rooms —- : si dein tactic eam aa A as SS OO 
lor 5 ic | EY deh wis: savant seh ait een ne i 10 (i) 
kor ay () Se TUTE cies: soles ib inn ins ens siden einen se, Se ta 1? (HM) 
kor 7 or S rooms <i 1 <meta ek en en ee es a ks a ss es i 4 i) 
Mor or 10 rooms ..-.-.-.... siete li a Mal 16 00 


her 82 OF 32 VOCS cesink ocd ee 1S OO 


THE CITY OF NEW ORLEANS. 2 


For 3s Oi OO CN oni i tence Gee 0) OO 
Por BD OO Oy OI i sii kin cccncccciin ee 2) OO 
Foe li OO Bee WS io ks cee ieee tccnmean oe 24 OO 
Poe 39 Or Te CN new keene ee 2, OO 
FOP Cee CE CS Oe ook. cern ee wmne ee 1 00 


Boarding-houses and boarding-schools to be charged above rates 
and one dollar in addition for each room. 
[louses occupied by more than one family te be charged for each 
fumily over and above } the dwelling rate. 
Day schools, dwelling rates and fifty cents additional for each 
pupil, 
2. Hotels, per annum. 


=, 4 Stores, shops, ete., per annum. 


lor wholesale and retail stores and shops, dry... -.-... 88 to $20 


lor groce i Fe Oo nr sess cei cue emia ea a nn 
lor office and sleeping NT oa as ons sin tn ev eh eee ae /. oe 


1. S:iloons. xCc.. per cLELEPUED. 


FOr GCE. scceminnaas scat agli ek a 
For eating and cotlee houses ues ‘enmeenw enme 
Mor lager beer and ice creams, ete wehenee «in: deed Gea ee 
SCTELNUNE GUNNING; OF GINUN iad ho. oa ones ceneenes 500 
Bowling saloons, per alley -...-..-.. .--. Noe ese ose 500 
Gambling saloons CE ee Sk eo eee crladinintie li aid a 


54 Stables, per annum. 


lor livery and sale and street railroad, per stall .....--- o OO 
lor livery and street railroad, for each wheeled vehicle 

OF GF no cui 6 Ms ce tines sess tobe icin ealnd inate aaa ? in) 
Private stables, for each horse of mule — iii: sae eslecaad diab iaaes ial > OO 
Private stables, for each cow or he: ad of cattle ieee: as 1 oo 
Private stable, for each carriage, buggy, or vehicle j 2 OO 
Giovernment stable, for each stall... -. 2.222. SRE 3 O00 
Stock-vard, per head of stock ..2--.--- a) caste a 1 Ww 

Hose attachments, per annutn. 

lor sprinkling streets and washing sidewalks, steps, win- 

dows, and fronts of lots not over 25 feet front and half 

the width of street “P igen in eset: teeta i aie eciecedl 1 Ow) 
lor « ach additional fout front .- ib is ana dedicate ae 2 


Corner lots, both fronts charged 


lor sprinkling private vards and gardens and washing 

walls in the same, per 1) vards me me em me ween 1 oO 
lor sprinkling public or pleasure gardens, per 100 square 
ot) 
iM) 


RIGS x cndane 06 cunieneds dnen cnccencanseneneke « 


lor street-sprinkling cart, per 100 square yards. ._ ~~ ~~~ 


‘c— 


ol) THE NEW ORLEANS WATER WORKS CO. Vs. 


lor washing by the momentum of the jet alone, for any 


purpose, add per square inch area of nozzle .--------- 100 
Protection against fire. when rented for no other purpose, 
charged per square inch area of attachment.--..----- ow 


7. Baths, per annum. 


dé lor private dwellings, not over 6 rooms, cold bath, 
a Bi ge ae remo i eI E CN ON rar gO ON Oo 4 
lor private dwellings, not over 6 rooms, warm bath, each - (} 
lor private dwellings, over 6 rooms, cold bath, eaeh ies initiating » 
lor private dwellings, over 6 rooms, warm bath, each 7 


om ) 


lor hotels, boarding-houses, hospitals, and publie bath- 
peness: GOb6 DAt: GHEE occucnuwe mannan nets wew eminn |? 
lor hotels, boarding-houses, hospitals, and public hath- 


houses, warm bath, each... -.-..- Pe en peel esa ey re ar kit S 
S. Water-closets, per annum. 
lor private dwellings, stores, and offices, each. .....---- ‘ 
lor hotels, boarding-houses, hospitals, prisons, schools, 
manufactories, and all public places, each-.....--.--- 10 
None but self-closing allowed. 
% Urinals, per annum. 
lor private dwellings, stores, and offices, each ...-.-- ee o 
Hotels, boarding-houses, hospitals, prisons, schools. sa- 
loons, manufactories, and all other public places, each— 8 
10. Stationary wash-basins, per annum. 
lor private dwellings, stores, and othiees, each..-..----- s) 
lor hotels, boarding-houses, hospitals, prisons, saloons, 
barber shops, manufactories, and all) other public 
places See ee «© @eGe0 oe ~ooe me Oe Oe OOO OS GOOS Bee » 
ll. Kitchen and jaundries, per annum. 
lor slop, with draw ...2-. -. pilinitihén orisha aidniie nai ) 
a er iia eis. cis oon deen 5 
For each additional slop sink, with draw. .-.. ~--.------ 3 
Pe TIO, WTI cited hens ennnaatn 


(HM) 


(i) 
OW 
(nM) 
nM) 
iM) 


(HM) 


(Mm) 


(Mu) 


(i) 


(Ht) 


(i) 
(i) 
(HM) 


Id. quantity assessment by estimate or meter measurement, per 


annum. 


lor daily average of 2.000 wal’s or less, per 1.000 gal’s. a 
lor daily average of 2,000 gal’s to 4,000 gal’s, per 1.000 


lor daily average of 4,000 gal’s to 6,000 gal., per 1,000 

OOOO Bw sins saps easiest 
or daily average of 6,000 to 8,000 gal., per 1,000 gal. 
lor daily average of $000 to 10,000 gal., per 1,000 gal._- 
lor daily average over 10,000 gal’s, per 1,000 gal...--—-- 


}t) 
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14. Manufacturers, artisans, &c., per annum. 


lor bakeries, per each barrel of flour used --.---------- Q2 
sme ee Gite 
Asher SHONG, OOF CRO en cnnc ces ccs: ecueneeus anna o OO 
Book bindery ST Re eee ne rs eee ES 
ges mg ee ele eee ee 
Candle and soap fuctories___-_. cuneukteineeen aed a 
Camphine, spirit, gas, or IN ocsce eects ae a 
COIs Rid ccticciectntinwcnines thine men, 


loundries ...--. ss ou ce dihbeieeliumenetem erences tendeens ocelai eines aan 
F NE BITE vk hick einen anne cone eee 
LS IELTS ER 
Fores, GIRCRORIIED , GHOR 20. <cccecns-cconcsuseceeens 5 00 
lorges, steam hammer ----.---- eee ee 10 00 
CN I i ili ori iektincnte to ena aa 


an works . LEC eS Oe Speen NaS 1 ame Te TOS PER” 


mie: in wba a innit, sepeninienaannee s ecanaae 
Ilospitals, per inmate -....--.-.- nc enna 
Laboratory i a i ai eh inceedmanila eal di ae 
ee 
ec Se ee iene 
Mineral-water factories a 
go fk ee NE 
Packing-houses, per bbl. of meat packed ....--.-- 
ly 6 ene 
seoctsty ite etnmewnments.. .......0..scenecanenmenl 
LO 
Steam-cngines, per horse-power, below 10, pe ee: ome: 12 OO 
Steam-engines, per horse- power, above 30, eiisiecuuwes 10 OO 
Dee OOP NID si ik iets ecenececeseccuuands Ge 
Sugar refineries ...-.-- (eens ouws coeens Gee 
eee Se . eweimeee ee 
Steam botlers for heating PU PPOSCS . 2. woe cone cc ccewcone 
RODROII, OOF VEE da cccsntccoscccescceuues eee 
es a ee 
Vinegar manufactories ..—- ---. I 
Washing meat, per 1,000 lbs. was ee BRE 
Cotton ee pe Se aren roe 


12. Building purposes, per annum. 


lor brick-work, EE o» OO 
lor brick-work, over 10,000, per thousand ..---. a os 20 
For plastering, per sq. va. patti acwe coms on emai. (2 
Bills rendered by meter measurement payable quarterly, 
udvance, with the addition for rent of meter. 
2. Water will be cut off when bills are not paid in ten days. 
or collections out of the office ten per cent. will be added to 
bills under 20 dollars; five per cent. on those from twenty to one 
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hundred dollars, and two per cent. on all above one hundred dol- 
lars, to cover extra expenses of our door collector. 

4. kor purposes not specified in the above tariff the rate shall be 
assessed by the registrar of water rents, based on inspection and eal- 
culation. 

5. No fountain or tet will be allowed on any premises where water 
is net taken for other purposes and to an extent sufficient for these 
purposes. 

Adopted by the board of commissioners at a meeting held on the 
ISth of Novem ber, ISOS, and ordered to be enforced from and after 
the first of December, 1S6S 

oT. PATCH, 


President pro tem. 


45 Document D. Offered in Evidence hy Defendant. Filed May 25, 
LSS. 
Civil District Court. 

Ciry of NEW ORLEANS ) 
vs. ~ No. 3617. 

N.O.Water Works Co. J 
I'ree list of ivdrants, showing the amount of water used in the first 

and fourth districts during each day, 3 7. B. (See R., p. 38.) 


Ciallons. | 


public schools, 0,000, at — 


: 


65.000) 71: 


’ 
, 
‘os, > - ‘> 
ty OO) - fire-engines, vV00, at —. 


= 


Markets. 


LoQO00O St. Mary ~ 1o.000 Pilie. 
30,000 Poydras. 15.000 Claiborne 
15,000 Magazine. 15,000) Ninth. 

Lo oo Dryvad S. 15.000) Seeond. 


4,000 Central police sta. 

1500  Peeanmier police sta. 

1000 City hall. 

L000 =St. Patrick erim. court. 
30,000 > Work-house (includes House of Refuge.) 

100) Street commissioner, 241 Erato. 

3 00) Lafayette square, 2 fountains. 
72,000) Charity hospital, 
10,000 ‘Touro Infirmary. 

1000) Home — Aged & Infirm. 


a 


on 
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iS Asylums. 


Gsallons. 


25,000 5 asvlums, 5,000 each. 
SOO.600 


The free list of the second and third districts—six engine-horses 
and two hook-and-ladder Co’s; average consumption and waste, 
24,000 gal’s, 5,000 gal’s per day each 


fee ! fen I 
, (MM) a Ich Sons Quine Strate byeony ~hut ALL Washington - jliare old arsenal, 
of! closed tay) 
-M))  —Reeorder’< eourt lor Parish prison, gen use 
Le (MM Fire-plug in Vard liti- rie $4) Police station, hivsian Fields 
hour every a “treet 
th tw Six publie seh ols nVvernae ¢ To: 1 (ww) Civil eourt. 
) (ww Ant Sanitarv auxilarv, 
21MM) OSt. Vincent Orphan — 10.000 Little Sisters of the Poor 
1 nM) Convent St. Fam ) (Mn Convent of Carmelites 
$M) Convent Mt. Carn ALLL Asvinom de la Providenes 
aM Morty re office 1; 4M) Bret ch markets, per week 
pS a) ee cl orn ths 


2°94) 


-) ebede 
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yt Document ke Otivved aT ha rile wee hy Diets ndant. biled May 25, 
ISS. 


Civil District Court. 


Cory or New ORLEANS 
MS. » No. Ol, 
N.O. Waren Works Co. J 


sketch of gallons. 
May 28, 1SS5 Annually. 


vdrants Opell this day. 


Dood NMiiies...... Average o persons to each, aver- 295,193,750 
age ov oats, daily to each per- 
son for use and waste. 
1} boarding-houses. Average 10 persons to each. .2-. 15,140,000 
10 laundries -- Average 500 gals. daily, 5,000_. 1,825,000 
» clubs Average 000 gals. daily, 2,500_. HL2 000 
S stalis............ Average 100 gals. daily cach... 22 OO) 
IS gas and other Average total, 6.000 gals. daily —- 2.1510 ,000 
small engines. 
6 brewertes...«.--. 210,08. tolal....... OoCGnee 
ey Ot, AOR. cnicaten S,H60,000 
14.726.000 
116 stables evens 5.50, OM, S0l8l cco CO 
idee 2), G0-27 DD... 10h ent. total........ 7 200.000 
21 HOO 000 
od bakeries........ Steam and otherwise........... 10,000,000 
pe grocerles (with LOO), esl RP REREEES 0,600 000 
{is engine) 
lo, est. 200 daily ---. 1,000,000 
67 00.000 
seh enseons and ree Rethnaios 15... 9G QUO.000 
tauranits. 
* peelic troughs ... Eat. OOD Gay iki ok cee 730,000 
OY factories. __- ee ee eee 
do blacksmiths ...... Est. 150 EG RN ight ch tecclitctii oe) HOO) 
Halvers - ec a ee vals. Cid, daily Re Ee lean " 1.535.000 
& lumber vards test. 100 gals. ea. daily... ..-. = od 70) 
lod shops eee = ee 2 450,000 
13 mulls es * ee eee ee 
I} barber shops .... Est. 300 gals. ea. daily... 2.22 -. 1 425,000 


I iii O26 247 OOO 


THE 


May 2S. 1865. 


l clevators . 


() refineries - 

- } 

4 raliroads >» = —— ee 
11 foundries —._- 


4h nH) stores 


| public bath .- rae 
cr, ee gs was 
LS. custom-lhouse 
1%) cotton-pre =SEOs 

” hotels 
| eee 


——— ee 


. 


I. WV ©). EK. 
New Orleans, Mav 


(Signed) 


ed 
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Docume nf k— ‘ontinued., 


Sketch of gallons. 
Annually. 


Ifyvdrants open this day. 


Grauls. annually, 

Brot forward 526.247.000 
? L160 ascensions « a.daily and 200 
cals. per ascension —11,7S0,000- 
5 SOOO 


~~ —— — — <£€- ee oe 


? one-half above a 


— 17 70.000 
i i Terme se ae ee 
I ios wes secinnniereenee an : 11.400.000 
SE ae reeves c eee 8.920 000 


SUS est. 200 cals. daily 29 054 000 


31 504,000 
OAT OOO 
3.500.000 
DUO 
1S.900,000 
12 500.000 
5 OU0.000 


Pat. 1,500 gals. daily. ..<- .««< 
Estimater lo...... 
Iestimater 15 

estimater 2o. pa 
stimater 15- 
Estimater Jo... .- 


HTS 758.500 


2oth, 1SS5. 


L. WH. GARDNER, 


N et. & iy (Ts. NN. () 1{ ale r 1} orks ( 0. 
py Document Annered lo Document I. 
PP Oth. o wciewcnmnns nan oe O75, 458.500 


Double this 
Am t pumped a2 


Deficit .. 
(ut . 


(Signed } 


a ——-—- -— = 


L307 077 000 


wedins ‘ ‘ vee 2? GOO OOO O00 
ia esiaiaien ee 
wilt sities: <wemied ald adie $154,242 30 
se cawsee ee 7¢,121 15 
—— - ™ boned ene Sofi WD 42 
L. HW. GARDNER, 
Secy & Treas. N. O. Water Works Co. 
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( riificate ot the Recorde rofl Mortgage Ss. (Hiercd aT he) ile Vite hy Det nd- 
ant, Marked Ie heiled May 2S. TSS3}. 


STAI kK OF Lot ISIANA, Parish al Orleans . 
Civil District Court 


Ciry of NEW ORLEANS 
rg. » NO. 3617. 
N.O. Water Works Co. ) 


Orrick or RecorpeR OF MORTGAGES. 


The undersigned, recorder of mortgages for the parish of Orleans, 
State of Louisiana, certifies that in the records of this office 
a0 there are no other mortgages standing in the pame of New 
{ )) le iilis Water Works LA. and resulting from the Inscriptions 
tor city taxes of the vears 1S7%), ISSO, and ISSL only. 
Ist Sq re No, 222, bounded by St (‘harles and Perdido. 
Yd. Sq. 21 B, bounded by Peters, Waters, Orange, and Riehards 


od. Sqre of, bounded by Tehoupitoulas, Richards, & Peters Sts. 
Ith. Sq. 55, bounded by St. Thomas, Richards, Religious, and 
Market strevts 
Than: 


Bb IS28 201 Reed Dee. 4, 79, one m’tge city tax 1879, $1,125. 


’ *) 
ay re et}. 


Bb 1S2 S ZO] Rteed Dee. 4.779. one nitve CIty tux ISTE SL125.00, 


~q re Se) 


B1s25 201 Rec'd Dee. 4,74, one m't’ge city tax 1879, $75.00, 


<yre 21 B. 


BIs2S8 201 Reed Dee. 4, 79, one m't’ge capital city tax 1879, 


SOOT) i). <4 re 1,? 


B225 S169 Reed Aue. 16, 2881, one In tye CIty tux ISSO, 


SOS 40.00, sq “)ede) 


+ a) 


B2258 169 Reed Aug. 16, S81, one m't've city tax TSSO, 875.00, 


<q re 2] I} 


BD 225 8S 169 rec d Aug. 16, ISS1, one mtye city tax ISSO, 


S 1) O50000. sq re ey 


SULTS St. sq re ye ae A 


B22 S169 Reed August 16, ISS81, one special m‘tge city tax 
SO, 816.05, sq’re 21-3. 


Bb 2258 169 Reed Aug. 16, ISS1, one m't’ge special city tax 1SS0, 


S22 1.70, sq’re 89. 


B22 S169 Reed Aug. 16, 1881, one m’tge special city tax ISSO, 


S107.16. sre S35. 


Bb 2508 257 Reed April 6, ’82, one m't’ge city tax SSI, 


STITIS4S7, sq re 2) 


Bb 2008 165 Reed April 6°82. one m’tge city tax ISS], 880.20. 


sq re >) 2. 


Bee S169 Reed Aug. 16, ISS1, one m'tge special city tax 1880, 


’ 


p= 
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B 2508 165 Reed April 6, S2.one m'Uge city tax 1881, 81,248.00, 
sq re So). 
od Bb 2o0S 165 Reed April 6, 'S2, one mt ge city tax ISS1, 
SL VOoLOU, = re yey 
New Orleans, May twenty-six, 1883. 


(Signed) GhkO. GUINAULT, vy Re. 
Submission 
Civil District Court. 
extracts from the Minutes of Monday, June 11th, 18893. 


Present: Hon. F. A. Monroe, jude 


‘ ’ 


Ciry or New ORLEANS 
UN, » No. 3617. 
N.0O. Warer Works Co. | 


This case came up for argument on this day. 

All parties duly represented. 

And, atter argument of counsel, the case being submitted by all 
parties, the court took the same under advisement. 


oe) Opinion of four kiled dine y +1 J ISS3. 
Civil District Court. 


Ciry or New Oru \Ns ) 
ix, No ols. 


eee ence Saannniiinnenaiineetaa | 


The present corporation, known as the New Orleans Water Works 
Company, was created by act No. 33 of 1877, seetion 11 of which 
reads as follows: 

“That the citv of New Orleans shall be allowed to use water from 
the Pipes and plugs of said COM MpanyY TOW laid free of any charge lor 
theextinguishiment of fires, cleansing of the streets, and for the use 
of all public buildings, markets, and charitable institutions, and 
that the said COTHP ANN shall place, free of any charge whatever, two 
hydrants, of the most approved coustraction, in front of each sulare 
where a main pipe shall be laid, at a suitable distance from each 
other, from which a suitable quantity of Water may be conveniently 
drawn for the extinguishment of fires, for watering the streets and 
cleansing the gutters,and for any other publie purpose: that in the 
squares Which do not front on the river the hydrants shall be placed 
qt) Opposite sides of the Streets.at an equi! distance from each otha r 
and the corners. It shall be the duty of said company, whenever 
main pipes shall be laid, to supply water for all the purposes herein 
mentioned at all times during the continuance of their charter, and 

in consideration thereof the franchises and property of the 
oot) sila New ( rleans Water Wor ks Company sed in) accordance 

with this act shall be exempt from taxation, State, municipal, 
apd parochial.” 
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cy . 
fhe exemption from State taxes Was withdrawn by aet 45 of 187s 
" ; . 4% ’ rif | _ , 4 & fs \ C's 
‘ ‘ y ‘ “ie ‘ 4 tciN 
‘ % «4 ; ‘ \ ; 4] ed ; ‘ , > ff t. 
VO) ‘ — i i if ‘ i* ' ‘ tcc & ! i tie iXtes 
‘ ’ 
, ~ z= “" ; ; + 
} > i ' Ad ‘ ke i 4 t) tT] I ty i ] ior ij its 
} , and } ‘ ; 
oe ! } ’ - | i i [ . og I itit Cigtltiis lisat ii 
, 
] ‘ 7 ~ } ’ | j ce | te =f) Wilel Td) Tiie 
, " 
+ | ; ;* ? ’ ’ fhypeal ? iy | ? T: ~ 
3 . =jtj i } i ii ' Ae, aeliOtl bai 
} | 1! 7 oe \ ~ ? ‘ 
. . ] 
‘*% + 
| Cs =f Vitis DTCs red ) I) stipreme court of the State 
. ‘ » | | 
‘ 
= . _ 0 =} { gat ef T'e*do ’ ec pryed thye Pris |- 
: 
‘ . 
| ‘ \ ~ | ‘ \ _ i a i 
{ | } ‘ >? 
i tf (iis Perl ‘i rreed TO pa rc¢ertalh stim anhu- 
} . } } 
‘ . ; " . + . " 1 ; > * a . 
' ces sus a bonus, Suit Was brought forthe taxes and 
, ; ' . 
ji‘ rt) ‘ Poa 8 s* ; ‘ os i fy this rs lor’. tot] tive ry Wis ‘aise 
, ' : 
hon ! | bheie vy (i) | mor the Dons which 
’ 
’ ; 
; ‘ ' ' ‘ 
} ' 1 
! an [ I mye Mire the veal ISS] and its Ville 
' . 
< Tae 14 r} ; ; sia ~T j \\ tT} ee VIVO are eptryre i \ | '\- 
; ; 
‘ brat ‘ . was ; Pyle | mat fy! ecuuLity \/ ct) 
‘ 
’ ’ } 
" . ss 
\\ - i \ CLutver Chae bddertnpe nt to wilile I thre dletena 
| : . } 
| ; cs 
itil 5 si ' | ‘ = i i I} le] rii rit nm iaVoOl Of iti 
— } ! 
: ; } 
ry - ED {j ! 1} | | pelemanad brie it) mavor of Clie 
| } | 
| i ‘ ‘ ,* 
ie] Linit » reconvention, the defendant to 
pt ee | +] Ee 
prea : y P ebevrpeekbadd adie’ the PLATNULIT Cilose 
f , | 
i? eL ; Ts) fe) '? (j' ’ } ’ goa ’ s+? »} 
j,i ‘ 
e ity if / 
{ i l dist q*} { i) a Divisn 1) 


No. DO14 


lor the rensons assrened po the Within opinion of the court on this 


lav delivered and filed itis ordered, adjudged, and decreed that 
i ‘4 hoon ndemandin favor of plaintil, Phe City 
(yf Now ©Ordens 2. hid rerspd dys the defi nelant. Phe AY W Orleans Water 
Works Company, for the sum of eleven thousand four hundred and 
ur i (STTASEST). with ten per cent. per annum 
from Mareh Oost, ISSt, til paid. and with lien and privilege 


and right of pledge on the property deseribed in said plaintiff's pe- 


rhyfterest 


Tut test) 


lt | Hroethys l ] fon aad edad, nie clecreed that there be judg- 


nventional demand tn favor of defendant. Phe New 


} 
‘ 
ae we } ;\ iit i ‘ i 


ment om tl 
Orleans Water Works Company, and against plaintiul, The City of 
Ni \\ Ody, bis. fol the =m ot forty thousand [Wo hundred and 
; rohity 5 dollars (SdO.2SES7), with legal interest thereon 
3 scomber, PSSL, til parted, the detend- 
dental to the matin demand and the plaintiff 


the cemand in reconvention. 


fer . ov erar . —— . » os ou re 
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Judgment rendered June 28th, 1885. 
Judgment signed July 3d, 1855. 
(Signed) A. MOROKE, Judge. 


Motion for Susp nsive Appeal. Filed July a. ISSS}. 
Extract from the Minutes of Tuesday, July 3, 1883. 
Civil District Court. Division C. 


City or New ORLEANS ) 
>» No. 3617. 


is 


N. O. Water Works Co. | 


On motion of C. HL. Buck, city attorney, and Wynne Rogers, as- 
sistant city attorney, and on suggesting to the court that the judg- 
ment rendered herein on the ZSth of June in favor of defendant on 
the reconventional demand is to her prejudice and that she is de- 
sirous of suspensively appealing from the same to. the supretie 
court— 

It is ordered by the court that the city of New Orleans be allowed 

il suspensive apped! from the mrdoment rendered herein on 
ot the 2Oth of June, ISS3, in favor of defendant on the reconven- 
tional demand, returnable to the hon. the supreme court on 
the first Monday in November, 1885 
And that the said city be dispensed from giving bond 


0) Eexuipir A, Introduced by Detendant. Filed Jan. 28, 1888. 


Annual ie worl of thie Ne ii Orleaus Werte ; Worl s Conpany lo thie Roard 
l sre puny 
of Directors, April With, 1882. 


Orrick oF THE New OrnLteans Waten Works Co,, 
New ORLEANS, Apri! 10th, 1882. 
llonorable board ot directory, 

GENTLEMEN: In compliance with section 15 of the charter | now 
submit my fourth annual report of the work accomplished by the 
company and its financial condition for the vear ending April Oth, 
1Ssv. 

S1ce my last report the two basins of the reservoir have been 
completed and new valves and platforms putin all four. T deemed 
li best to cut off the eighteen-inch supply from Richard street, as it 
Was Useless, and have capped the ends leading into the basin corner 
Market and St. Thomas and Market and Religious streets.  Al- 
though very careful in introducing water into the newly built 
beisitis, ming occasion to run it off several times to examine leaks 
In the flooring. There is yet one stall leak which | have not dis- 
covered, but it is of a trifling nature and not sufficient to cause me 
any uneasiness. 

The waste that has been checked by these repairs and improve- 
ments will not fall short of 600,000 gallons per day. 
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6] As an evidence of the many leaks that have been closed 


and the waste that has heen checked | elite the number of 


gallons pumped this vear over last: 
As per report April 9, ISS] 
As per report April 9, 1SS2 


SOH0.7 0358 410 
948.347.1354 


Nh Ce 
: 


less in 1SS2 .. ae whi tuations: aaa 


(‘oul consumed ISS1. barrels. eh Poke ee eee OO.O1S 


ISS2. barrels G45 


——— = — — —-— ee — — = = —— i i i. 


Ilad the average price of coal purchased in 1Ss82 been as low.as 
that purchased in ISST the Put piige-service account would have 
been reduced 

The check valve of the thirtv-six-inch force main should be re- 
paired, as To am satisfied that it las never been examined since it 
Wiis peut IT}. bicave Made one atte bhapet ‘ul it, but Wiis compelled to 
abandon it until such time as all the ehelles Were it) periect order 
anid the stave of this rivet Low enough fo Warrant mV so dolug. 

When the river receded last “lHllnitmer a sand bear 
Within fifteen feet of the eros 


Was disclosed to 
, =O), notwithstanding the extension of 
both suction mains, the constant accretions will neeessitate further 
extensions unless the city establishes a harbor line on the river from 
lerato fa) Mark t streets 

I was notified by the wharf lessee that lhe proposed filling in the 
Wharfat Market street, which compelled me to extend the sixteen- 

Inch Waste pipe from the reservoir sixty-three feet to 
ie the river 
‘| hye Richard-stre et te rey Is aor “ut disadvantage Lo the com- 
pany, and have several Lithies complaine d Ol it. iis there is “Ole 
risk attending its location sO hear the cribs, buat the only COMLpro- 
mise that | could make With the lessee was his proposition to move 
tat TP would pay 87,000 or SS.000, which he claims it would cost to 
bunila another whurt ana Pontoons | did not enter into negotia- 
tions with him on any such basis, and therefore the ferry landing 
still remains, to the prejudice of the company. 

Another grievance is the extension of the wharf below the eribs 
and its reservation fora line of steamers that, when moored there, 
lap both the thirty-six and twenty-four inch suction mains. The 
re niedy for this is either to further extend the mains or drive elght 
or ten piles out ina line with the twenty-four-inch suction erib. 

The repairs to the small engine were completed June ISth ata 
cost of SUO,SSUTS, and at has been in service everv day since doing 
exeellent duty 

The Knowles pump is now being thoroughly overhauled. I have 
Inereased the size of the plunger to twenty-cight Inches in diameter, 
which will add to her capacity about 600,000 gallons and make her 
work more satisfactorily under our average head of fifty to sixty 
feet. 


tet 5 se —_— 


—_— - -s ee 
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The large engine does not work to my satisfaction, and I have 

never been in the position to risk taking it out of service to 

te fully repair it, but I think that when the Knowles is finished it 
can be done with safety. 


Ma ins. 


The thirty-inch main on Delta, between Calliope and Canal Sts. 
was not laid sutticiently deep to insure it against the heavy traffic 
on that street and the railroad tracks that cross it. The constant 
leaks necessitated the moving of the Chicago, St. Louis and New 
Orleans railroad tracks, since which time I have had no complaints. 

[ have replaced one ten-inch pipe, one S-iInch, two 6-inch, and five 
l-inch. They were imperfect and cracked. Even under a low 
pressure they are sometimes disclosed, and they are Immediately re- 
placed by new lengths and are not patched or tied, as has been the 
custom in days past. 


Pipe Laid Since Last Peport. 


rytania street: 

from Toledano to Louisiana avenue, 6-ineh- -- ------ S69) feet. 
Loulsiana avenue: 

from Prvtania toward St. Charles, i 950 = 


l'rom Prytania toward Coliseum, 6-inch—.-.- ann ae 
Third street: 

rom near Prytania to Chestnut, 4-ineh-- omeiene 49] oe 
(hestnut street: 

Pree Tecra 00 meer Beene, 44nen ....c.cncecaccees We * 

tr Thalia street: 
l'roin Front acros: to Terpsichore, 4-ineh —- . ee 
Camp street: 

Prom Pencny te meat Race, 4inch ...........<..... FI * 
Market street; 

From Water to the river. 16-inch _.—..~....---... ms i, ™ 
ltace street: 

Krom Religious to Chippewa, eg ne earner — 


f onsumption and Waste. 


The average number of gallons pumped since last report is 
8,077,665 gallons per day of twenty-four hours, and the consump- 
tion is the smallest part of it. The waste includes that which is run 
off trom the hydrants for street-cleaning purposes. It is the con- 
stant-recurring complaint of nearly all cities of the United States, 
and what must it be in a climate like ours, with seven months of 
summer weather. 

b—330) 
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This subject lias attracted the attention of others as well as my- 
self, and [have been in communication with several. parties rela- 
tive thereto—some with devices to draw the sediment from the 

suction before reaching the PUT ps, some with estimates on 
yt) subsidence and filtration, and others on the introduction by 
eravitation from a remote pone 

| have f camined the subject closely, and. is | have how only to 
deal with the Mississippi river water, | cannot recommend any sys- 
tem that would be of advantage to the COT pany, 

In illustration of cost of subsidence and filtration, I quote the fol- 
lowing paper read before the Society of Boston Engineers September 
Zist, I8SI: 
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“ No filtering works of great Importance exist in this country, 
but it is obvious that the ontlay necessary to build such works, in 
connection with the water supply of a large city, would be very 
large. The writer had oecasion to make an estimate of the cost of 
filtering the water of Mystie Lake, on the basis of a consumption of 
ten million gallons per day, and it was found that the cost of the 
plan, with the advantage of having all the filtering material on the 
ground, would amount to nearly half a million of dollars; the cost 
of vearly maintenance, including pumping, was estimated at $30,000. 
The area of the filter beds was calculated for the rate of fifty gallons 
per square foot per twenty-four hours.” 

Mr. Hlermany, of Louisville, estimated on a consumption of fifteen 
millions, at 81,265,000. Any estimate for this eity should be — a basis 
of thirty millions, and, as [I stated in my former report, | hope some 

micahs would be discovered of filtering at the Inlets, and until 
7 then it will be much cheaper for the company to filter at the 
point of delivery. 

An attenipt to deliver clear water from the Mississippi river can- 
not be made with subsidence alone, and it Is a question of expense 
for filter beds also that must be considered by the company. 


Filter 


A great many different patents have been submitted to me, but I 
have not vel found one that will till the purpose. Those that I have 
seen are unquestionably good and will accomplish that for which 
they are made, but it is my desire to secure one that can be con- 
structed so economically as to place it within the reach of every 
householder, 

The most important and fundamental requirements of a house- 
hold filter is of a material which cannot communicate any injuri- 
ous or offensive quality to the water which passes through it. DPo- 
rous stone, vegetable and animal charcoal and sand are the safest 
articles that can be used. 

The type of good drinking water in this city is that which is 
caught by water-sheds from rains. It is held in high estimation on 
the theory of its pure SOuUTree, but the organic dust and organie perms 
that float in the currents of the atmosphere, together with all fetid 
gasses, smoke, ete. are Washed into storage eisterns. 

Ir. Joseph Jones, in his able re port of ISS1, Savs. 

“ That in the vear ISTU samples of the waters of the Mis- 

6S sixsippi were submitted to him for chemical microscopical 

analysis, and from his examination he concludes that when 

freed from suspended matters they are of great purity and will com- 

pare favorably with the drinking water supplied to the largest and 
best-regulated cities of the world.” 

Therefore an economical filter would not only be of great advan- 
tage, In asanitary point of view, but — would be to the interest of the 
company to secure one. 


A4 THE NEW ORLEANS WATER WORKS CO. Ys. 
Private Service. 


Total number in first and fourth distriets .....----------- 
Total number in seeond and third distriets...-.-------_ eee 16: 


New service, 86: destroyed, 11!) 


Number open, first and fourth dietricts ...........<-.-<«-- > 146 
” = second ahd thin Gittieh....occecucheee ines 2620 
“ closed, first and and fourth distriets.... 2.222222 O26 
a ” BOCOTE CEE SET CI oii das cei saci cn 2 das 


11 255 


making two hundred and thirty-three more open than at the same 
time last year, all of which are vearly. As will be seen, more than 
one-half of the services are closed and a larger proportion in. thie 
first and fourth districts. 

There are many considerations that have produced this result, 
When consumers were taxed for water which they did not receive 
thev abandoned their hydrants and provided themselves with cis- 

terns. Certain portions ofthe city that were thickly populated, 
69 near the river front, have been converted into presses, ware- 

houses, ete.,and with cheaper rents in the rear portions, together 
with street railroad communication, have withdrawn to the suburbs 
a large number that were once customers of this company ; then the 
Impecunious condition of our people since the war and the gradual 
Impoverishment for years under. heavy taxation compelled many of 
them to deny themselves the luxury of an abundant water supply, 
and stinted themselves with what they could catch from sheds. 

| have used every effort to induce parties to take the water by 
solicitation and appeals, and even by giving it free for a stated 
period, and, although my success is only partial, it is encouraging, 
and T feel satisfied that it will be permanent. 


f ity lane s, 


An erroneous Impression has been created in the minds of many 
stockholders that the company was claiming an exemption to which 
they were not entitled and we were asking as a favor that which we 
claimed as a right. ; 

Tax suits have been instituted for the years 1879, 1880, and 
ISS1, ana in each case | have tiled i case in reconvention for 
S-40,.000. 

The contract with the city is under section 11 of the charter, which 
[ quote: 

“Be it further enacted, ete. That the city of New Orleans shall 

be allowed to use water from the pipes of said company, 
70 now laid or hereafter to be laid, free of any charge for the 
extinguishment of fires, cleansing of streets, ana for the lise 
of all public buildings, public markets, and charitable institutions, 
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ete.; and in consideration thereof the franchise and property of said 
New Orleans Water Works Company used in accordance with this 
act shall be exempt from taxation, municipal and parochial.” 

The language and intent Is beyoud eonteoversy, ain tiee-ameatial 

reduces itself to this one point: If the company is not exempt from 
taxation the citv is not entitled to free water. I cannot see how this 
contract can be impaired, but if it is we certainly have the right to 
charge for the water. The matter is now before the courts for de- 
termination, and I believe the annulment of the contract will be 
more advantageous to the company. 
As an evidence of the liberality on the part of the framers of the 
charter I give you the list of public buildings, ete., supplied free, 
and the moiety of compensation to the company Is exemption from 
city taxation : 


Public Buildings and Charitabl lustitutions Supplied with Water Free 
of f harge. 


lirst and fourth districts: 


1 ft engine and hook and ladder houses. 
i as vlums. 

2 police stations. 

it) publie schools. 

(} markets. 

City hall, 

Work-house. 

I louse of reftuve. 

Charity hospital. 


al Second and third districts: 


S engine-houses. 

7 markets. 

S asylums. 

| public schools. 

Parish prison. 

2 police stations 

2 court buildings. 

| now quote from the report of S. W. Scott, superintendent under 
city administration for vear 1576 


Vuluation of Water Furnished Free to the City. 


Pe IN iia cits ieak waite ee eee eee S1.500 O00 
Asvlums and charitab le ins stitutions sina ada haa a sci 1000 OO 
A TE tin pitimsemiis ae ane wme senate il FOO OO 
City pounds i a 250 OO 
Recorders’ and criminal courts uy caesarean aati ta 100 OO 
Sen Ce... neniie uimnitinmnuieiie dma: 1,000 00 
Charity hospital. jaanesnkeve scien >is eeinialianaal 1,500 00 


Publie hvdrants..-. icici ce damien ta oie naidcaalaei na 1.250 OO 
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IND vn cctcie re eben aes S50 00 
PATER BUR. conc cccnes sonnnncsusnenaie eines 1,000 00 
Cn) III fitted ernest mee Nein 250) O00 
Parte O66G GHEE RNID oii an: enone ann 1500 00 
extinguishing fires, flushing gutters, watering streets 

(one-sixth of all pumped), 305431,874 gallons, at ten 

cette Neh DIGS wi andcicwdnnnnecknnbea see ~~ geese 8 


840.281 S7 


Althougl. this estimate was made by a city official I considered it 
excessive, and in my reconventional demand claimed only $40,000, 
which | can establish as a low valuation beyond any question or 
doubt. 


Revenues and Lerpenditures. 


| submit a comparative table of water rents collected since the 
organization of the water works : 


NN IE esicniandiditiiinmneonins ‘n'secaneh otenteenite agi <A i cane SS.516 46 
i min sascienmamctmaiiiaee tate caidas 17,027 29 
SE wiieciruscanes siiisaioaiiali aris SeaDoo ageS ” 27,938 S89 
I i ceechstli iis ai iphaiiei a dist ad as enti ais oem Es A. ot 622 SS 
FE kittie wi dine wedm cect man) i ae 127 Ol 
> aaa contin menwsinn dntn waded ooee 19944 08 
GS ee ; ied wine te 476 OF 
A cso teseman ete tn. totn 00 ter sinemeiaen ter ide uaa lee 
ee sis tds tsa ete ince lige te ee Pa 98,265 11 
a hiniestneneniaes thie mini a is ‘ G2.S66 358 
8 ERR TACOS Ae ; P 7 Sag See aera TUS | 
| one TO342 OO 


a5... idinthacaatit ia te shjsag tse alia a 2 a . 40,562 81 
eae ss semaine dn sta ses iedenieiaeeiacee ei ge cee SOSIO SS 
| PEER Gena nL eae ie OD ZOL Ob 
TI sins tsa cis as eds ened.a ccs bbe cede neice 7 ee 
a sah. ail ansmbenebinicibcwcemenciiieaiaie tacit ec cs | ne 
SS Tea ie ae sania thacatetacac a 
OS sas imitate ea is) | 
I nis sheesh: eeaceunierteics eines cies aes ce re 
+ Ra IOS Tie Ee es Ed Race Ne Soke ee 126.099 O05 
a es re 
PI wv ecin somieenene ni ciel is oleate 


FS sein cccntnulecwdudibdicn<sabuuee 61... 66 lee 
| Ra ae Teo ssi ictal ee es ~ 145.6438 63 
, | 126,278 65 
IS63 eas ie tes 99365 55 
S64 sania laa 113,679 15 
io: seenenlaceas dis wiser ta i ‘One Reser - s8e200 3D 
BE < wwe vm wn ennininen deemed | ee 
IE se: sn ices sisan ce tess ait 
EE MN He eM Smee Em ET Rema 150,023 75 


RE ney Taree ae 
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S00, FE sti Me «000 cannes centinenneeaan ee 


CE, Fe ee bk Beh one. occu 


a: cecilia aisiatanits-aiesisning eeentavenie antag oxmsanamnasienn: tsasiinntiideicen 


~——_—_— = ~~ — eee ee "ree ee rr er Cr ler UC rr C wrhUCUC rl eC el rer lCcCrlUlUrl OO OS 


Ap 1S7S—79 _- 
Oe a a 
IST9SO 
ISSO—S] pete teen BRI Ge Neen cera ea 
ae ee sic sl cecscris aaiedeenmenee 


- -- ———""“ ewes "(+ —"“—"“—"“— “Ss “ee = = = ee ee 


145,926 
132,626 
125,904 
113,146 
100,742 
90.015 
1,148 
01,467 
8.250 
91,339 
83,421 
99 930 


00 
93 
82 
17 
61 
Ol 
67 
62 
9? 
OO 
03 
16 
70 


This vear shows an increase of twenty per cent. over 1581, and 
nearly ten per cent. average since 1876. When it is taken into con- 
sideration that the water works of this city have been on a rapid 
down grade since 1867 the difficulty of checking it must not be 


forgotten, 


The sanguine expectations of some may not have been realized, 
but the result proves the benefit of the work done and leads to the 


hope for a continued increase in the future. 


Construction Account. 


Paid for pipes, gates, hydrants, etc......-....--..---- $6,282 00 
— ll a ne 12,030 76 
“ MeRkRitchie & Nichol balance ......-.------ 3.000 00 
» PEE c.nanceces eS 1509 OO 
old engine i it fae a a is HSS 78 
* § jmepectien ONE PIANG .<cccs cewnnn-<-coce- 165 00 
Me S11 40 
“ gpcount RGOwWlts POMP... accu saddoccceces 265 77 
. 26 ee ee ee... .., occu een wean 320 53 
$30,574 24 
CR. 
Of Toure TnGrimary. . = <nccccccccademses 8349 86 
Pe 572 90 
Lg 2 ace 
OS Be FE Bs dicts tentnecnccnows S77 18 


Sale of IR. codnesewnne. cows el a ee 
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Ce ote Oe ia econ una. Saso @& 
OF atte OF OR COR. ii icc ee ee 


70 SORE CO Oe TH. oc kids dente $28,121 06 
eee DO Be I niles iterates i $350,000 00 
Asnount Gaeher 66 Th. 5 Rh iccininnd ek ae 2503 22 


$352,503 22? 
Stock in shop-_---. a lr 81.428 50 
D OE cent nie 8,245 08 


SO 701 OS 


S542.S01 64 


| have nearly completed a correct map of the distribution, show- 
ing location of hydrants and stop-cocks and also all connections. 
As I had little or no data to work upon, I have sueceeded in mak - 
ing as perfect a mapas possible. I believe it to be entirely correct, 
and will be of valuable service to this office. 


Maintenanes. 


PUI SEVIS .. 0.00000 stersinmnes eee «oe 
i 3.SO90 95 
SR WEG ONG oo. acer ccmnnwenn bee ee 5,738 20 
Office service..-...... sn: ich de al eal eae audi an 11,186 45 


$44,504 22 


The excess of State taxes this year over last is $1,542.25. The 
State tax of 1879, in litigation, through error of the assessment 
bureau in making a duplicate assessment of capital and real estate, 
was paid this vear without costs or penalties, say 82,915. 

In conclusion, I desire to say that I have reduced the expenses 

and costs of operating the works to the minimum figure 
a and cannot see where I can curtail them any more, and as 

I have before stated to the board, that as my salary was 
fixed by vou it iswithin your province to reduce it if vou see proper 
to do so. 

Respectfully submitted. 

EDWARD TOBY, 


President and Superintendent. 


$2,453 18 
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Name of casting. 


e — oe oe o. 


o-.*. ee eee 
+ 


Sleeves 


* ™ 
Bev e] hubs 
Saddles 
feduéers 
Four-way branches 


- frerey 
é Wor 
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Inventory of New Stock in Yard. 


Weight. 


a os 

7s ° 

= = “ 

Rd > 3 Lbs. Tons. 
7. < 4 
36 in. 9100 4 24400 12.2 
20 in. ee ls 7.100 3.50 
24 in, 3.2556 2) S140 4.07 
Min. 2,37 Se 8.678 4.339 
18 in. 105 2 j.210 1.60 
12 In. 1058 124) 151,541 (5.770 
10 in. SUT yA 4,458 2.219 
S in. 10S 125) 76.000 OS OOO 
(in. 430 O48 40,708, 20.551 
4 in 291 10 2.910 1.455 


307,120 | 153.559 


Special. 


56 in. 1,154 2 2.508 1.154 
18 in. 136) 2 872 456 
1 in. 340 3 Lavo . ea 
12 in. re l lj O87 
10 in. 11s 14 1 bo2 Ub 
Sin. lls h Dad 287 
fh im. a9 12 1.008 34 
3 in ae ” MM (5 
7,720 & R59 

1? in. er l 353 17h 
speed 176 
4 in. ru | 70 OOO 
“to 12 tod l Hod ya 
“Oto 12 2H) y wt) 2h 
I2to ob 270) | 270) 135 
Ito 6 221) ] yy +h 14 
Sto he Leo} ] } >.> O76 
R tod 118 2 25h) 118 
Sto f 115 2 250) 115 
fy 7 1.145 

wy Ss 5 | » HO 1.Us 
20x10 1.476 | LAH 708 
20x 8 ] 2a2 l 1,282 Al 
WxI2 1.054 | Lave he 
lox 72 q 5.410 1.955 
Mx 7th) yh 1.410 TOM 


12 


19,125 


i 


Price per ton. 


49 


—— ee — —~ - 


Am't. 


$36 00 


nog 
Sob 


S60 


~~ ; 
HU 
SHO 


SHO 


S110 
#0) 


S60 


srt) 
° 


sit) 
. 


OO $5,528 12 


) 


emo 


OO $231 54 


On S10 5H 


iM) $10 yh 
iW) $3 85 
in) 


Oo S68 70 


(w) 


00 $373 


6b 


50 
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Inventory of New Stock in Yard—Continued. 


z 6 Weight 3 
Na == - _ Am't 
S » Boe Tons = 
/ x Z. A 
ia yi 
| -way | Ax Kx36 4,122 2 44 $122 $60 00 
22652 Fy l fs 2] 
“xx 2, QD ee 2.4! 
ixNXOKE sobs) 1] yy 1.292 
OX4x hh Iso ms rar Me) 
ix3ix 4 a) l un (4.3 
le, so) wm 414 Soo iW) S504 x4 
(}» quart bene “oY ]<* { 42n i j Seo iM) 
oa lii4 Dy th a 
> Ht me ] i) Ue 
ris 1. 27s mou ano Oo S38 34 
One- bends “in 144) y 4 ote 146 S60 00 
; ' fa ] fou 4% és 
om) 105 Soo 00 S11 70 
Pliers : SOin hor | 400 “M4 sh0 00 
, Sir 240) l 240) oa os 
“i im ie Isa (va 
ede ts) 
ee 114 sh OM) S24 84 
Kes | covers lim) 5 Sow & 2; <1)10 00 S27 SO 
( ir band Mbiy ho | bo 8 S120 00 $0 60 
ho (ys S120 00 a9 60 
Fach 
Matthews h ints > re S37 OO S185 00 
Sy OW) Sis5 OO 
Fach 
Valves “Hy > i SITS 50 17s 30 
Micme o ny OW) oO O00 
0 4 Ho oaMw) Pavoow 
‘“ ’ ? { . “J } “>4°) 4 } 
Hit j lee i 3 O00 32 00 
STAT 73 


(Clases for 
plete 


Incompl te 5 ‘ 40 50 


$72 50 


#18 60 


Betts. WE WORncdcace.. BET 915, 3 310 155, $120 00 | 
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Inventory of New Stock in Yard—Continued. 


- Weight 
2 ‘ i. 
Name ot casting = =f — 
XN > = Lbs Tons, 
f. < yA 
4é Lhe ‘ 
Valve boxes (eypress, ...-. es 
large 
Valve boxes evpress, fis v4 
stall} 
Valve frames (cy press , ea le 
Fire-well tt 2 1100 ] 1.100 Ob 
1.100 »? 
Derrick ..__-_. : oe ee ‘ ] 
[ron serap - ser even . 
Inventory of New Stock in Shop. 
Bo Bey ©: © OI, OE. o. . esec emcee ae a Sh 
12 3 +s ss sé mr ‘; 
S 6 sé “sé ays ee a eal Se a 4 
ll] S e be sp ee cape ee eee me sin os nein ae Ba 4 


910 * 4 ee em lt 
819 « +6 ee i ee 


Se * RS 0 OUNNUN. nk. conse ee 5 
28 " ” . criiamemeien cs 
56 * a“ © keene 5 
58 - ” gil eee Pee oso 
20 w. i. packing-box bolts & nuts -..--.--.-.-.-- 
2 8 ees ee BONN. ..o. on wera 
5 OO Oe et OE. Gino on csns cnn due ee 
2S ees ee WE &: Diccccccciccuncseu eee 
10 c. 1. ferrules for Holly hydrants....-. 2 ---- 
ee 6 eee tent aS rane » 
19 c. 1. valves, with screws, brass covered _..__. 6 
¢ 34-inch u. |. bolts ...-.. Doane anneanenmnnee 


Fe Ee Pe iihetiennncincenssceeien oO 
Be ithe cnncmnieestininn 

78 8 iron screws, without clamps ~---..-.-. 3 
Y iron screws, with clamps----.--.-.-- js 

eR I OE BE 6. ew ceccceeinieneins 

incite nntennunemm cee Oo 


= Am't. 
& 00 345 00 
oO 48 OO 
ow) OO o OO 
~ i). $e 
Sno Oo S58 00 
$60 00 $33 00 
S25 0 ao O00 
avo Oo Sv0 00 
0 S72 00 
50 75. 00 
(Mt) of OO 
ny Ss? OO) 


i) 90 OO 
0 S4 00 
oo io) OW) 
(nM) 72 OO 
oe So OO 
(i) 10 OO 
(1) 12 OO 
of) 27 OO 
(yt) >) OO) 


4+) LD () 
s ) OM) 
nem > ow 


50 1 50 
yaa 2 50 
(HW) lOO OO 
iW) 114 00 
0 70 
ae 7 OO 
yf) 14 Ow 
(i) 24 OO 
(Wi) oO OO 
is) 20 25 


1) 10 OV 


~ 


Dw. @ Gor Ty ik ces hide ane 
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21 c. 1. top nuts for Matthews h..............<. 


BO NRE CIE bik. cid bre wenden 
}-jnen bette ONG Nuts... .ncccccceue 
2! barrels cement 
14D SOND GRO HONE n. o.cccins cons icnmnn 
28 pounds pack yarn 
20 pounds tarred marlin -~-.- 
65 pounds white lead 
VEE TE GOED nicccncncnnd waenne 


iv 
¢ 


1] 
ee. 


lo yards OO BROT bccn 
8 ® brass ferrules — - 

8 ? brass ferrules — 
6 3 brass ferrules 
72 2 brass ferrules 

Be I nice: cestinipiensciniinnctiaiicteliclel aa 


-~-_——— ee re a 


~~ —_—_— — -— = — 


~~ ——— — ee er er ee ee me ee ee ee 


~~ ——— ee fe ee — ee ae ae 


~~ ——- — — — 


~——<—-— —— — -— 


_—-——""—s  — —- ee ee re a a ee a ae 


— eee eee eee ee 


(@), 


as 


. 
~ 


VS. 


LD 
063 
OO 
2a 
DU 
OO 
2D 
ov 


U0 


SQ 75 
71 OO 
YIy OW) 
7 20 
2 SO 
1] 92 
$ 20) 

5 OO 
4 33 
3 j0 
2 Za 
12? Ovo 
16 OO 
7 20 
10S 00 
oS OO 
$1,428 50 


Record of Pumping Engines for the Year Ending April 9th, 1882. 


Month. 


ISS] 
OO. .cscenn 
May : 
I us tiiia stein 
SE ana Seen 
I, ata sevinsitsii 
sept. - wien 


(et. 
Nov. 
Dee. 


Jan. 
Keb. 
M’ch 
Apr. 


Total gallons “3 ¥ S 

pumped. en z 1 

o:= = x 

? oa =< on 

< ~~ ~ = 
145,250,220 ov 50) HO) 1<«22 
227,297,284 ov 643 91 2,66) 
297 OHOLABO ot 7 “1 ?~ OS4 
IS7 00.220 yt) ree. 5 ? S11 
309,253,752 50.60 880C—té‘é2‘iSD| ss OD 
297 055,698 a0 (33 1560 3076 
267 642,200 50 2 ISG 2.419 
252,344,920 a) ne 165 2,208 
219 7TS1L3800 0) (1 180 —s_- 8. 828 
PLO P256.240 5 5S 74 ? OOO 
10s, 145,760 oy) i¥- 156 1.056 
230 354,620 50. 58 440 2,162 
67 130,500 aT) 16 48 706 
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79 Materials Used—New Stock. 
Fire wells and hydrants: 


Jackson street, corner Carondelet; Sixth street, corner Prytania 
Prytania street, corner Toledano; St. Andrew street, corner Coli- 
seum; St. Philip street, corner Roman. 

1 S-inch gate, 4 6-inch gates, 16 feet 20-inch pipe, 5 ¢. i. covers, 
© ¢. 1. frames and covers, 5 w. cases, 415 lbs. pig lead, 4 6x 6 tees, 
4 6-inch sleeves, 16x 8 T, 1 S-inch sleeve, 40 feet 6-in. pipe, 4 
Matthews hydrants, 5 6x 4 tees, 1 4-inch gate, 5 feet 8-in. pipe, 4 
feet 6-inch pipe, 20 Ibs. packing varn. 


Holly hydrants: 

50 ¢. 1. top covers, 44 ¢. i. valve seats, 44 ¢. i. valves, 4 ¢. i. glands, 
15 ¢. 1. ferrules, 515 }-ineh bolts, 44 gum valves, 72 — repacked, 50 
joints caulked. 

Street Service. 
Boston hydrant: 
| new leather valve. 


Matthews hydrant: 

1 brass screw nut, 1 ¢. i. top, 70 excavations for ser. s. ¢., 30 boxes, 
180 fire-hydrants repacked, 254 joints caulked, 241 leaks repaired, 
3.250 yards stone paving, 700 yards flag paving, 1,235 vards brick 
paving, 33-inch s. e. screws, 5 d-inch s. ¢. serews, 6 6-inch s. ¢. serews, 
8 S-inch s.e¢. screws, 1 10-inch s. ¢. serew, 1 18-ineh s. ec. screw, 2 6- 
inch brass s. ¢. screws, | 50-inch brass s. ¢. screw, 560° packing-box 
bolts and nuts, 122 2 bolts and nuts, 5 3 bolts and nuts, 4 glands, 6 
w. cases, 14 w. frames, 0 barrels cement, 69 feet 4-inch pipe, 20 feet 
H-inch pipe, 62 feet S-inch pipe, 8 d-inch sleeves, 26-inch sleeves, § 
S-inch sleeves, 1 12-in. sleeve, 26 3 bolts and nuts, 10 pounds gum 
packing, 195 Ibs. pig lead, #-ineh stop cocks, 60 feet 12-ineh pipe, 
20 Iron wedges, 1 16-inch sle ve, 7b leaks in service pipe, 6} vards 
rubber cloth, 10 vards cotton cloth, 185 pounds white lead, S4 
pounds tarred marlin, 4 gallons boiled oil. ; 


Wooden-case and flush hydrants: 

70 gum valves, 52 iron rods, 18 copper rods; 90 iron screws, with 
and without clamps; 2 brass h. and nuts, 18 brass nuts, 170 tron 
stirrups and nuts, 140 ¢. 1. valve flanges, 2 ¢. 1. cases, 31 wooden 

Cases, wooden front staves and hooks, (} wooden A for flush 
Si) h., 161 lead joints caulked, 70 new joints; 290 —- repacked, 50 
Ibs. new Iron washers 


Private Work. 


1,547 feet 4-inch pipe, 2 d-inch gates, 2 ¢. 1. frames and covers, 2 
w. cases, 27} Ibs. hemp packing, 7693 Ibs. pig lead, 14x 4 T, 2 4- 
inch } bends; l reducer, 7 to 4; 14x 4 T, 54-inch sleeves, 13-inch 
elbow, 1 3-inch sleeve, 21 feet 5-ineh pipe, 3 feet 4-in. pipe, 66 Ibs. pig 


lead. 
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Cash Receipts for Year Ending April 8, 1882. 


Vs. 


To cash on hand April 9, 188] ...... .............. 952,615 39 
To water rates : 

BeCCOCU GOP CINE CI iviiaivicttiencia'é cotiin ded eee 99,964 70 
‘To materials and fixtures: 

Reecived for materials sold... jo sical aidan dais 74°90 
‘To new improvements : 

tecelved for pipe, bricks, ete., sold-......----- pov 2,103 32 
To bonds: 

Received for sixty bonds of $500 each sold-.-2.----- == 30,000 00 
‘l'o interest : 

Received for premium and accrued interest on bonds- 3,442 50 
To street-service repairs : 

Received of plumbers for extra work and taps_------ 386 90 
‘To ‘Touro Infirmary : 

Received for materials and labor furnished... ----- i71 O4 
To Carey, R., “ paver:” 

mecerves for hi Occ cae Be 78 Ov 
‘To MeRitehie & Nichol, contractors: 

Received for thet? aewewitb... niu: sums cise ele 36 06 
To Barton, T.S.: 

Received on account of bonds sold...-.----.---- 2 4,000 00 
To bills payable: 

peecotved for thts SCC ein sconce ae 7,900 00 
Arebmmaant Cnnrwte Game «ain secticceees eee et $200,973 81 

SI Cash Evrpenditures for Year Ending April Sth, 1882. 
By new improvements: 

Paid for construction reservoirs, pipe, ete...-....-.-. $14,812 85 
By pumping service : 

Paid for salaries and wages, engineers, ete. ...- .. —__- W813 75 
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By street-service repairs : 

Paid for materials and wages. --..........-.-..-...- 
By hydrant service : 

Tene Ole CORED GUE WRNED «on ccnnccanseeesenens 
By office salaries and expenses: 

Paid for salaries il ei 

aid for salaries, rent, stationery, ete. .-....-.-.-__. 

By State taxes: 


Paid for State taxes of 1879 .-....-.....-- $2.915 00 
tia te ¥ ~ OM 3G <cneunseuenn eee 


By materials and fixtures: 


Pe ee oo i nmernieinmaie ie 


By interest : 
Paid coupons of interest on bonds, ete....---.-....-- 


By coal account: 


POS OP GE its eanbienemses <0 siertnsaiquaihiniiinininiiiae 
By MacRitehie & Nochol : 

Paid for balance of contracts and pipe-laying-------- 
By Leeds & Co.: 


Paid for materials and labor for general repairs of en- 
SING CHE PONE. cn0n ccccce cons essbeeeenensons 


By dividends Nos. 2 and 3: 
Pe GD ec niierecie once cnundeen bade 


a ee Te a cscs cies i ean 


Cash Receipts—Continued. 
| 
To pumping service : 
Doossvon Ter Gite eeseunt ....... oc ccuncenietsouncowe 
To Toby, Edward : 


a 


$4,296 


11,219 


8,859 


179 


18,278 


4,570 


37,511 


S85 


00 


$145,644 


$200,973 


72 


86 


10 


$201,152 


43 
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$2 Cash Expenditures—Continued. 
Amount SPOR TAPWNIGE.. ...cécwnnsmannn vou $145,644 44 


By Carey, R., “ paver:” 

Pane Tee BOP AUOUEE ccccinie wench nnscnsonebeniaeih 881 30 
by attorney's fees: 

Pele Cet GIRRPRE H TRUE 6 cis cnn connanntateen 1,085 30 
By Touro Infirmary : 

ee GO Cl I n nitnccnncncnncmeseneiie 421 68 
iv Barton, T.S.: 

ald for this account. .--.---- since ce elitaaalilaia stil M 

Paid for thi ount 4,000 O00 
By bills payable: 

ee Ot SIO. ino itis en nrectbeen mr moe 7,000 OO 
By water rates: 

Pee Gor weber Giles PORNNEOE ..w. oc ccncnnemncccas 34 00 
By Toby, Edward : 

Se NO is ss ws aemesinardaenieiaesmumianaeati a 86 10 
By cash: / 

For cash on hand April Gth, 1667.......nsccccuoscence 41,4851 61 


$201,132 43 


The above statement is a true and correct transcript from the 
books of the company. 
KDWARD TOBY, President. 
ALEX. BONNEVAL, Secretary. 


Sworn and subscribed before me, in my office, this 24th April, 


1882. 
JAMES FAHEY, 

Notary Public. 
83 Assets N. O. Water Works Company. 
Invested capital, purchase of works... --..-_---.-- $2,000,000 00 
Invested capital, new improvements. ...---.------- 892,003 22 
Materials and fixtures, materials on hand -...------ 325 54 
Amount deposited in the N. O. Gas-Light Company - 10 OU 
Rieted erent; CUE NN II ii iret 5,980 28 
FE | Mam, Taare a eT me a 41,481 6 


$2,400,300. 65 


— a 
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CITY 


THE 


Liabilities N. O. Water Works Co. 


Capital stock— ..-- i iim nesaiiia henna ddealietain $2,000,000 00 
I 6 én emanate eee : 390,000 OO 
I cre coco enaneyaiabenntnehelh Seniea belenen 6.960 95 
Interest coupons, due April Ist, 1582, unpaid_.----- 4485 00 
Profit and loss account. ..--.- os ne iss ec aniijien tage na aa 058,804 70 


$2,400,300 65 


The above statement is a true and correct transcript from the 
books of the company. 
EDWARD TOBY, President. 
ALEX. BONNEVAL, Secretary. 


Sworn to and subseribed before me, in my office, this 24th April, 
1882. 
JAMES FAHEY, 
Notary Public. 


S4 Document B, Introduced by Defendant. Filed May 28th, 
1SS3. 


| Report of the Department of Wate r Works and Public Buildings from 


Dec. 19th, S76. toa Dee. 31st, 1877. 


New Orzeans, Jan. 15th, 1878. 


Officers of the department of water works and public buildings: 
Administrator: Hon. James D. Edwards. 

General superintendent: S. W. Scott. 

Chief clerk: Edward Keena. 

Book-keeper: Theodore Durel. 


85 Office of the administrator of water works and public build- 
ings, room 23, eity hall. 


New ORLEANS, Jan. 15th, 1878. 


To the Hon. Ed. Pilsbury, mayor, and administrators of the city of 

New Orleans. 

GENTLEMEN: I have the honor to submit herewith the annual re- 
port of the superintendent of this department for the year ending 
December Slst, 1877. In doing so I deem it necessary to state 
that when I entered upon the duties of my office, December 18th, 
IS76, [ found the condition of the institutions belonging thereto 
such as to necessitate the immediate purchase of supplies for all of 
them, and that all publie buildings in the department required im- 
mediate repairs, all of which, with a few exceptions, I have done, I 
trust, to your satisfaction and without going beyond the limited 


S— HOU) 


ee eee eee 


gestions as, In my judgment, if carried out, will make this depart- 
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amount placed to the eredit of my department in the budget for the 
vear and payable out of the revenues of 1877. 

While it was a matter of great surprise to find so few records to 
assist me in organizing mv “de ‘partment, [ have, with the untiring 
assistance of my superintendent, 8S. W. Scott, now placed the depart- 
ment ina position with all necessary data and information for any 
future administration (or the water works Co.) to Insure its continual 
improvement in every respect: and if it should become possible for 
the city (or the water works Co.) to make certain improve ments— 

several of them srggested by my superintendent in his re- 
Sj waited revenue from water rents could be very largely in- 

creased and without decrease of rates over those charged this 
year. 

In conelusion, | take pleasure in informing vou that I have every 
reason to anticipate a large increase from water rents for the year 
IS7TS over those of IS77, and without going bevond the still more 
limited amount placed to the credit of my department for supplies, 
wages, ete, than allowed in the budget of IS77. 

Thanking vou, gentlemen, for the uniform courtesy and assistance 
vou have all afforded me in the discharge of my duties, whereby my 
superintendent has been enabled to report so great au Improvement 
in this department, and recommending all the officers and em- 
plovees of my department to your favor able consideration, 

[ remain, very respectfully, vour obedient servant, 

JAMES D. EDWARDS, 
Administrator of Water Works and Publie Buildings. 


Si Report of Nv pe rile ndent. 


Superintendent's office, department of water works and = publie 
buildings. 


NEW ORLEANS, January, 1878 


To the honorable James D. Edwards, administrator of the depart- 
ment of water works and public buildings. 

Dian Str: LT have the honor to submit herewith the following re- 
port of the workings of this department from the ISth day of De- 
cember, 1876, the date of vour having taken charge of the same, 
up to the Sist day of December, IS77: 

\s this is one of the most important of the departments of the 
city government—one in which every citizen of New Orleans has a 
vital interest, and one upon which depends, in a great measure, the 
health, comfort, and welfare of our entire community—I have 
deemed it proper to give a full and explicit account of the eondi- 
tion of the department When received by vou from the hands of the 
preceding administration, the amount of improvements and re- 
pairs Which have been made under your direction, notwithstanding 
the limited amount of money allowed this department, owing to the 
financial condition of the city, and sueh recommendations and sug- 
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ment not only a self-sustaining institution, but one that will pay a 
very considerable amount of revenue into the city treasury. 


Ss (Condition of Depart at December 18th, 1876. 


This department on the above date was in the most dilapidated 
and deplorable condition. 

At the works there was not coal enough to last forty-eight hours 
and all of the public buildings were entirely out of fuel, some of the 
courts having adjourned for want of fire fo keep their court-rooms 
comfortable. 

From long negleet and a total want of care the machinery at the 
works had become almost entirely useless; the boilers were filled 
to the depth of three or four inches with scales and sediment, ne- 
cessitating the consumption of a larger amount of coal than would 
have been necessary if they had been in order and properly at- 
tended to. The habit of washing out the boilers with cold water 
while they were hot had nearly ruined an otherwise nearly new set 
of boilers and made it necessary to put'upon them large and expen- 
sive repairs. ) 

The engines and pumps were out of order in almost every re- 
spect, packing rings and set springs of the engines broken, worn 
out and perfectly useless, required to be immediately replaced with 
new ones, besides a great many other necessary repairs upon the 
engines. 

The pumps, for the want of repacking and repairing, were not 
capable of supplying one-half of the water they could if in good 

order. 
89 The mouths of the suction pipes in the river were so near 
the bottom so as to make it difficult to obtain any water at 
all, there being at mes not over five or six Inches between the sue- 
tion pipes and the sand. 

The general service in the streets was all out of order, main pipes, 
main stop cocks, fire-plugs, fire-wells, ete., ete. all requiring a gen- 
eral overhauling and repairing | found over two hundred of the 
main stop cocks, some of them on the largest main pipes, broken 
and out of order, the screws stripped or rusted off, allowing the gates 
to drop down and stop up the pipes as effectually as if they had been 
hermetically sealed, 

The fire-plugs, of which there are over twelve hundred, were 
more than one-half of them out ef order and stopped up with mud 
for want of being properly attended to, and many of them unserv- 
iceable, except as a means of supplying water to non-paying con- 
sumers, 

Upon the books of the de partment there was found nearly one- 
half of the private hydrants reported closed, but upon making a 
thorough survey and examination 1t was found that many of them 
reported closed were open, and’ in many instances the parties using 
the water claimed that, for political services rendered to some one 
or another, the city had no right to charge them for water, and re- 
fused tu pay. Gentlemen who in the ordinary transactions of life 
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are honest and respectable were found taking that which did not 
belong to them, simply because it was the property of the city of 
New Orleans. 
#() The cement pipe, of which there Is a little over two 
miles now in use, is almost entirely useless and a perfect 
nuisance, it having cost fully one-halfas much during the past vear 
to keep it in repair as it would to have replaced it with new iron 
pipe; besides, it prevents us from carrying a proper pressure upon the 
balance of the works. It would be very easy to double the pressure 
if the cement pipe was all talcen off and replaced with Iron pipe. The 
expenses would be a trifle more than they are now—simply the cost 
of a few barrels more of coal daily. 

At the works the boilers have all been repaired and reset and put 
In as cood condition as it 1s possible to make them. 

The engines, pumps, and other machinery have all been repaired 
and put in complete and perfect order. 

The street service, matin pipes, main stop-cocks, fire-plugs, fire- 
wells, ete, have all been overhauled, repaired, and put in good work- 
ing order, but from the fact that much of this branch of the depart- 
ment has been in constant use for thirty to forty years and Is much 
worn, it requires the most constant watchfulness and care to keep 
in good condition. 

There is coal enough on hand at the works, which las been pur- 
chased at an average of ws cents per barrel, to last until the middle 
or last of March next. The city water works are in a much better 
condition and can furnish a much greater supply of water than they 
could for nanny years past and the revenues of the works have been 

hearly double the estimates made by the former officers of the 
o1 department, and the public buildings of this city are in better 

repair than they have been since IS61. With this condition 
of this department now if requires much less money for repairs 
during the next year than was actually necessary in the past vear, 
which will enable the city to make many much-needed extensions, 
ete., from the revenues alone of the present vear, which are estimated 
fully one-third more than last year’s receipts. 


Re CONLIN ndations, ete. 


As this is the only city in the world, I believe, where the water 
works are expected to do the work of the street scavengers, I would 
respectfully recommend that an ordinance be passed by the city 
council prohibiting the contractors for cleaning the streets from 
opening only a limited number of tire-plugs in any of the different 
districts of the city at one time and only between stated hours, as they 
are in the habit of opening at present a great many more plugs than 
is necessary, and having them running for hours after the work is 
done and they should be closed. 

During the summer, when it is deemed necessary by the board of 
health to flush the streets for sanitary purposes, | would recommend 
that it be done only by the employees of this department upon the 
orders of the proper health officers. It is very doubtful if flushing 
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the gutters in the front part of the city is beneficial to the general 
public. The result is to cover the filth for a short time or 
i 4 wash it back upon the poor residents in the rear of the city, 
there to reek, decompose, and pollute the atmospher ‘at the 
CX pelise of public health 

If this waste of water be considered hecessaryv it would be great 
economy to construct sluices through the levee into the river, with a 
snail pumping apparatus attached to pump the water into the gut- 
ters Whenever the level of the river is below the streets. Abvut one 
of these in each district would be sutticient, and besides they would 
be very serviceable in case of fires. 

The water now used is raised on an average of seventy-five feet 
above the river for the purpose of pouring it into the gutters. Ten 
feet would accomplish the same purpose at about one-eighth of the 
expense. 

| would also recommend that the police be instructed to enforce 
ordinance 475, administration series, as it is impossible, and always 
will be, no matter how much the work may be improved, to keep 
up the Hecessary pressure for use In cases of sudden and large fires 
unless some such measures as these are adopted. 


Repairs, rtensions, ete. 


| would respectfully also recomme>d that the following repairs, 
extensions, ete, be made in the order named, all of which can be 
done 11) il short time from the revelitles of the department alone, 
besides paving the current running expenses : 

Ist. As there bas been a sand bar formed in front of the 
5) works, the suction pipes should be extended forty-five feet 
further into the river and the foot or check valves moved 
out a corresponding distance; this would bring the opening of the 
suction pipes into the edge of the current of the river, which would 
wt once give a much more purer supply of water, besides the engine s 
would work with greater ease and consume less coal. Although the 
lifts through the pipes should be longer, it would not require as 
much power as it does now to draw the water over the bar in front 
of the suction pipes with the openings as close to the bottom as they 
are at present. 

There should be constructed, both above and below the suction 
pipes, pliers or bulkheads extending Into the river at least 10 feet 
beyond the end of the pipes, with a straining or filtering apparatus 
extending from one to the other: this could be constructed at a much 
less cost than it would require to Huild setthog reservoirs, and would 
at once cIVe a full supply of pure and wholesome water 

The great purity of the Mississippi water at this point cannot be 
denied and is readily accounted for. The waters of all streams are 
originally derived from = springs and surface drainage; the former 
being from the bosom of the earth, In solution or suspension, large 
quantities of Iporganic substances, and to the latter added large 
amounts of organic matters swept from the surface. lor several 

hundred miles above New Orleans, owing to the peculiar 
M4 topography of the country, no streams enter the Mississippi, 
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and all surface drainage is from the river. During the pas- 
sage of the water over this distance substances thus held and brought 
Into contact with each other and with the oxvgen of the atmos- 
phere by the constant agitation and motion of the water are de- 
composed, and the elements, reuniting, form new compounds, gen- 
erally Innoxtous, the gases escaping Into the atmosphere and the 
solids subsiding. In this way nearly all deleterious substances 
brought with the Mississippi are disposed of before the waters reach 
this point. 

It is useless to talk of bringing water from the Tangipahioa river ; 
it is not practicable; the cost would be too great even to pay. Be- 
sides, with the Mississippi river passing by our doors with an over: 
abundant supply of water as pure and wholesome as any other, if it 
Is properly handled, it would be folly to attempt it. 

The thirty-inch pipe now running from Canal to Calliope 
streets, and supplied with only one 16-inch and one 18-inch pipes, 
should be extended from Calliope streeis up to the works, and from 
Canal street down to Elysian Fields street and all the largest pipes 
running from the river toward the rear of the city connected 
therein, as there is plenty of power in the engines and putips to 
force the water into the third or fourth story of every house in this 
city if the pipes were properly arranged. The .capacity of the 

smaller engine is 460 gallons to the stroke, or about 10,000,000 
WO) gallons per day of twenty-four hours; of the larger engine, 

1,020 gallons per stroke, or about 30,000,000 of gallons per 
day of twenty-four hours. 

The present consumption of water for all purposes does not exceed 
7,000,000 millions gallons per day, and the large engine has not 
been run over ten days since last February, and then only while 
the small engine was being repaired; for the reason that if the 
larger engine is run over two or three hours the reservoir overtlows 
and the water runs back into the river; or, if pumping direct into 
the pipes, it causes leaks all over the city wherever the cement pipe 
is laid, 

dd. The one-half of the reservoir now standing is 1n very good 
order, excepting itis about one-half filled with mud, and must be 
cleaned out. The other side, which has been broken down for sev- 
eral years, should be repaired ; and unless a straining or filtering 
apparatus be constructed outside of the opening of the suction pipe S, 
settling reservolrs of sufliclent ¢; apacity for at least twenty -four 
hours supply must be constructed be fore even conipar atively pure 
water can be obtained. Besides, the present system of pumping 
direct from the river into the distributing mains is rapidly filling 
up the pipes with mud and sediment which is difficult to remove. 

4th. In many locations the pipes are entirely too small, and 
should be taken up and replaced with larger ones; the pipes taken 
up could be relaid in other places where there is less water re- 

quired, 
ale Common street, for instance, is supplied from a three-inch 
main. The pipe in this street should be at least eight inches 
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in diameter, and I would recommend that no pipes be used less than 
| inches, except in very few localities. 

Sth. As there is at present but a little over sixty-three miles of 
supply mains in the whole city and asthe engines and pumps are of 
sufficient power and capacity to supply fully as much more, and as 
there is a large portion of the city—some of it built up with some of 
our finest and most costly residences—entirely without a supply of 
water in case of a fire, 1 would recommend that the supply mains be 
extended in those localities as rapidly as possible. 

The cost of labor and material has never been as low as it Is at the 
present time; the cost of laying down new mains would not exceed 
tive or six thousand dollars per mile. 

6th. As there are many localities in this city thickly populated 
built up of light or inflammable material, where it would not pay to 
extend the water mains, | would recommend the construction of 
fire-wells in all these districts. 

No fire department can do itself justice without an ample supply of 
water promptly furnished. After repeated experiments it has been 
decided by all parties interested that for our peculiar topography, 
where an elevation for reservois cannot be had, the fire-wells are the 
best and cheapest means yet devised. In every Instance fires 
occurring in the vicinity of the wells already located have 
been promptly extinguished with comparatively trifling loss. 
The saving of property already by the few in use has been sufhcient 
to pay many times over the necessary cost of placing them in all 
of those localities throughout the city. 


‘) 


‘ 


larifi of Water lates. 


As there are daily applications at the office for a reduction of 
water bills, | would respectfully recommend that a carefully studied 
and revised tariff of water rates be fixed, and that when the assess- 
ments are made and the bills made out no reductions whatever be 
made except in very exceptional circumstances. 

In some cities an annual tax per foot front is assessed out of all 
property where main pipe is laid. 

In other cases every building wherever the pipe is laid is assessed 
the regular water rate and is collected from the owner, whether the 
water is taken or not. ‘The last plan has one great merit to recom- 
mend it. The charge being universal, the rate may be made as low 
as to be almost inappreciable, and at once removes all motives for the 
consumer to have his hydrant opened without giving notice at the 
office and often using the water for a long time without paying 
for it. 

A very simple calculation shows that the property-owner by the 
extension of the pipe to his pre mises so as to supply water for street- 

cleaning, extinguishment of fires, ete., saves on insurance 
U8 four or tive fold the charge made on the above plan and more 
than would be necessary to pay his water rents for all domes- 
tic purposes. For any further information on matters of detail I 
would respectfully refer you to the following statement, tables, ete. : 


1S76, 
1S77, 


ac 


we 


LS7b, 
1877, 


as 


Year ending September 30, 1877 
Year ending September 
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Statement A, 


Statement B, 


. 


WORKS CO. 


Vs. 


Collected by former administration from October Ist to 


Showing the amount of collections made for the fiscal year ending 
September oOth, S77 


December 18th, 1876, inclusive .... .... .-.......-.. 314,699 (0) 
Collected by the present administration from December 
1th, IS76, to September 30th, 1S77: 
December 19th to Sist.------- a ee oe 
aE lL 
PU 5... aiid ncckteccihiceld aici ieee ied 18,739 84 
Ne Ga le naam RO LS: 13,905 50 
ei i wnidlidcstnsestinctanie neni sdaaeaserebunaas aaa 
BO satis Guise cant nl sah tenis = meaibiomneahiaaeaaa | <a nn 
Bis shi casts halligiceltdeinbhi ieee cakdiaenesie 3,676 00 
OEE dks dniisnnense adenoids = ee 
PN fitness hs Bein (it~ tindhwdmdé: aa 
COE ois ciiciatitintiotinicaay sind 415 50 
Total collections for the fiscal year ending 
September Sth, 1677 onc dune ocncnegscn Ee OO 


Showing the amount of collections made by the present administra- 
tion from December 19th, 1876, the date of taking charge of the 
department, up to December olst, 1577. 


seeooemer 10 to Ba, MOCMMOIUE ociss sci einai eh S4.915 S5 
POONEY Qn ccncnccnnte sucess 20.181 38 
POOR ccocckcvncannauede ese s 18,739 S4 
ET A RE ere Ge ee ae 12.905 50 
re POON: AO se ese | 7.806 OO 
I sx: acento dns mc ce in sven Gree ehinidneniagaiiaaniaana ee lace 4,756 00 
ene di tae. tliesateests dcmi 3.076 OO 
| _, LN SER eE NEE MR EE RMN EE RIT a 3.1387 95 
August ose nie tioned lias accede Loto OO 
Septem ber ssi dia: Aetun talent te 0 om tle ene 445 50 
I aes nae 14.9904 16 
NN SE PETE RR SE NE EAC 1S.042 02 
ee Tn EIR oe 15.573 50 

ae oi aaa ee 


Sfafement ©, 


30, 1S7S8 


-—— —— — 


-——— a 


S19 614 
48.609 


 --—-— «— «= 


Showing the amount of collections made in the first three months 
of the fiseal year ending Septem ber oOth, IS77, and Septem ber 
o0th, IS7S. 


QS 
(65 


-—- =: 


Dee. 19 to oi. 


November ._.. -. 


Hydrant 


-EW ORLEANS. 


Pumping 


service. 


Street 
fervice. 


et ee 


G5 


Showing the amount of money paid in the department of water 
works from December 19,1876, to December 31,1877. inclusive. 


Hydrant service 
Puinping service 
Street service 


ee ee 


i ee 


(———— on 


—=- -— 


10,896 


962 39 SOO) 93 S339 00 
OO 1.025 15 vio OO 
OO 1.098 00 685 295 
OO 1.053 00 S41 50 
OO 1.053 00 S40 OO 
00 1053 OO SO4 OO 
00 1.053 00 SSS OO 
iM) 1.055 00 912 OO 
OO «7.053 00 1026 OO 
iM) L025 00 G1? OO 
oe 1111 00 1020 OO 
ne 1.053 00 So0 OO 
Ow) 1.053 00 O44 OO 

¢ 39) 13,243 0S = 10,896 75 


39 
OS 
TD 


$38.657 


22 
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10] Statement EK, 


Showing the amount of sundry expenditures for the department of 
water works from Dee. 19th, IS76, to Dee. 50th, 1877. 


= . S 2 £ m 
= = ~ tL © at 
= gsi — —- Y 
ome f = ol , t = 
= oe = a = 
a 77 a * a 
IS76. 
Dee. 19 to dl S50 ee ee cee naan S14 00 
LSi7. 
January .. .- re B80 40 wdecueees ion | wa cecnseap encase 
February - ; 7 126 66 S1?0 00 85) 7D 
DO 6 i res o05 13 ooo d4 90 3d $1835 2d 
TE os canvas 7 266 86 nce 7) OO 
May cia rien Se ee wie l4 55 
NS ile ee re ee De vente 91S 65 30 98 
BE ii eles qo PSO 3 6.753 SO 74.55 1,086 41 
August —-- rer FOG GO dws Qe O01 90 
September ce re 94 OS ee eines 160 1] O15 OO 
Octover —_._- rey Oe Sv? 4h 
November- ® Be BO cceentiie 46 2S 
December Wo Be BO ii eel | li 4a 


Total _-.' 8950 $2.098 23 SLOS30 24 STLSO0 15 674 5. 
’ ~ ‘ i 
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1S76. 

Die: nn i ie ous ae eT 
S77. 

PO i ek ieibninans chee S4 70 114 50 


i es’ cumin ee 78 7d 
OO cticcins a Wereins i eles: ase Gee S435 Q4 20 


FORT cinitcnsnaead inna ween leita e16 OO Loo Ob 9 75 


NR EROS) eich Uy 6 Oe 4 ee ae en 63 40 
EE Ma gE coe wew scone ewe: cl meaes bem 1 i) 


SP64 YD $152 20 8512 95 $978 50 


tie Recapitulation. 


Rent of othee, No. 36 Drvades Ge ecch tinct tntieodweieisee SO50) OO 
Supplies, oil, tallow, packing, waste, ete.....--..--.---- 2,098 2 
ee i uc whueidbeeenemane: See 
iiicccinndne~snnanenecenens 1SOO 4 
Repairs to machinery, boilers, etc. .............-.-.-. 1.674 5 
re . iinemmenemiunn AO MI DY ODD OO 964 95 
Stationery, blanks, blank books, Sete ELS Sa oe ee ao ee 152 yA T 
ELE, EE a Pee ES se 312 95 
nisi minal ouadenie on 973 50 


$19,146 76 


OS : THE NEW ORLEANS WATER WORKS CoO. Vs, 


Ntatement F. 
Showing the actual cost of operating the department of “ water 
works proper” from December 19th, 1876, to December 3st, 
S77. 


Salaries, wages, etc., as per Statement “ D”’_.......--- S$O5.607 22 

uel, repairs, sundry expenses, ete., as per Statement 
TT” wa saiseen oan eanle ensue oe 19,146 76 
‘Total cost of operating er fe 


ln making up a statement of the profits or loss of the department 
of water works to the city of New Orleans a most important item Is 
the cash value of the quantity of water consumed for all public pur- 
poses. 

The city of New York pays for water as well as any other con- 
sumer. ‘This is the case in many other large cities and in nearly 
every place where the water works are owned and operated by private 
corporations, 

The annexed statement, marked “(r,” is based upon the lowest 
tariffs given by any water works in the country, and will give a fair 
estimate of the value of the water consumed by the city of New Or- 
leans for public purposes, and is much lower than the average 
assessinent to the private consumer In proportion to the quantity ot 
water used, 


1} Statement G, 


Showing the estimated quantity of water used by the city of New 
Orleans for public purposes. 


nr i ia ic saisstenaiinun cs aaa, roun  eaee & 
Asvlums and charitable institutions. .--. 22... 22 .-. ; 1,000 00 
Ce i, Sl rr CIEE a. cc cckenctilninsannede 500 OO 
City pounds, emplovees, animals, ete..-..-.-.-------- 250 OO 
meceraer Ss ORG Cris! COUP. ....26-nicuceascuens ) 100 00 
Police stations, department, and men....-.-.---- 22. 1L.0A00 O00 


Charity hospital, about 100) rooms, steam -engine, 
kitchen, wash-room, water-closets, 25 faucets, 12. hv- 


drants, and an average of 700 officers, inmates, ete._ 1500 00 
Public hydrants in squares, markets, ete., “constantly 

running “2... ST eae STOR STE «aha mge Monee ous 1,250 00 
Work-nouse, oflicers, men, animals, ete....-..-----__ 50 OU 


Parish prison, two hydrants and one three-inch fire- 

plug, and an average of over 700 officers, employees, 

CDE ONIN wo sine aces ste erent encmaiaipaianiadeiaicaiesmmamn 1,000 00 
Court buildings ...--..-- a a oa 290 O00 


THE CITY OF NEW ORLEANS. 6!) 


lire-engines and truck-houses, men, horses, ete..-..-- - $1,500 00 
Extinguishing fires, flushing gutters, washing streets, 

ete, using fully one-third of the whole quantity of 

water pumped, or 806,863,745 gallons, at ten cents 


OD nwscin conn cune madam’ aie 80,686 37 
Total estimated value of water consumed by the 
Se Oe? CURRIN. ...noncnintenkeninamane S90586 37 


Statement H, 


Showing actual receipts in cash value of supplies, ete., on hand pur- 
chased during the year, estimated cash value of water consumed 
by the city for all public purposes, ete.; also actual cost of oper- 
ating works, the amount of interest on the outstanding bonded 
debt, and the net profit derived by the city of New Orleans from 
the department of water works for the year ending December 31st, 
IS77. : 


Cash received and turned over to the administrator of 


cn hc 

104. Cash value of fuel,supplies, ete , purchased dur- 
me the year “new eR BANE 6.cccccnnesens $1,762 70 

Cash value of water consumed by the city for all pub- 
lie purposes, ND ouice sense: een al ee aerial VO5S6 37 
WE beets nine a . wecenceemine hleaedeni eee 
Cost of operating works, as per statement marked I’_- 27,503 9S 
Five per cent. interest on total bonded debt .-..--- -- 69,620 00 
HE detetenin ste ote. .nneuenenedeeetn $127,423 98 


Net profit to the city for the FOOT occw anne nteameunea SH.697 OL 
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Statement TJ. 


Showing the quantity of water pumped and used, the number of 
hours worked, the pressure or average height of water in feet at 
the works, foot of Richard street, and also at the office, 36 Dryades 
street, near Canal. 


2 Hours worked. ‘ ; 

~ Os - 

_ 2 = 

‘~ x, y = = - 

= & — y . = 

2 ee " = = =. 

= = 2 ; ‘ 

< os 7 si es 
January See 1 7 OOO oy HOSS ol ft. *, ““) ft. a 
Februsry ' 167.105. 740 bec} aye me 3 oe. . 
March eres iSO.TIS.420 S88 4 t G ep se 
April IGS 014 SSO Os “wa 8 mer 66 fF 
May 205 675.070 Sts 11 me] 25 7 
June LOO.Gb 3a ola; hems 4; % 4 24 2 
duly 212.277 660 O81} ae. 2% 7 
\ugust 75 R44 TRO oh 413 is 4 2 4 
September 4 PL Mle sti} THI 49 ] ae > 
October "TOS TOYSO wid) i] a7 «4S y. Te 
November Cra ane ee OS Phe ost! $s 4 was | > 
December PO? O06 OSO Oss} ~~ * @ 20 ‘ 

? 408 HO] 250 TALIS Be ah ae 4, 1 Pei) 


Daily average quantity of water pumped, 6,598.80 gals.; daily 
average hours worked, 19}; daily average pressure at works, 47 feet 


i); at office, 25 feet 4%). 
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105 Statement J. 


Showing the quantity of coal, oil, tallow, ete., used and consumed by 
the department of water works for the year ending December 31st, 
1S77. 


- mn = ‘ = 
Feo $s =. -. 
cE oF SY Se ss 
nD TP mn P n F - oe ns 
~ = --'| 3° = <s 6 
a A. o Ss = 
PEE eo nccccenienn S004 S84 186 60} 433 
NE iii init acme 2,062 56 144 603 53 
Dee... ee 155 1 21 
ROUTE ses sic wnnnne 1.85 42} 150 1s 85 
May - piacenier unig 2.058 44) LO 21 S13 
PUG dslininennin ys + ee 176 S4 o7 
TOP etiiwiis ae ee SZ aS) 67 
pe Moe 2 lod bo 1h 0 | o7 
SO kcttcanaces 2500 G7 1!) 76 57 
October ....-. ili iets 2.02] Oo 13 21 433 
POND tiicrdn cin 1id6)—| (463 1S0 1S 28 
December_--..--- nat S(t 1S6 22 ol} 
95,821 679 2,104 O17} 646 


Daily amount of coal consumed, 704 barrels; daily average amount 
of coal consumed for the month of January, 115 barrels. 


NoTE.—This is about the daily average of coal used under former 
administrations, before the boilers and machinery were repaired and 
put in order. These repairs were finished on the oth of February, 
since which time the daily average of coal used is only 614 barrels, 
making a clear saving to the city of at least 52 barrels of coal per 
day. 
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106 Statement hy. 


Showing the amount of work done, repairs made, and materials 
used, the cost of which is accounted for in Statements “ D” and 
“1,” all of the work being done by the regular employees of the 
department. 


& = % y ae . 
= y 2s = 2 
= = — ‘ — - 
of 28 We S. - ~ 
_— Soe ye 1 : — = 
= = - ra = * 
al al =. oan Sf fh 
EE en en et aa 14 ) 7 S S 
a unin S 24 ( 4 | 
AA aie eee aOR 14 s 19 5 5 
| ne ‘ ‘ 4 2 } 4 
poe Sik adsl (j 4] m4 4 
SD ating Set elect es 1s} 7 1] 27 4 7 
EE skint a ened 14 () 1) _ ae 3 
I iitisienianninn ‘ Zé le ri 1) 2 Y 
sept. Si ae ec tl . lf y ri 1] 2 2 
DN ie iia ae 12 S ri 40 » 3 
ON EOE i ‘ 20) | 1? t) 2 yA 
Dee A ; 23 y 13 5 2? 9 


~ | 
~~ 
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POE iin wenn 5 li 1Sin o4in., 06 in., 2 2 
Sin., 410 1n. 
RUE cccnunnds 12 © -- :cccmes niveau Apa ay a ee 2 
September eae 1b S lee «| Om, 2 16m. S 
} 201n 
CN 12 3 ‘ecennmend a pees oe. 2 
Nowemter.......; 22! 4.\°°™ |$oet016%.... 1 
: Fae is 
PUG Ci den lt TO * sesiinetdicaas 1 Sin., 1 lOon.- 0 
227 SU 4 74 1S 
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Statement A—Continued. 


Feet of lumber. Cast-iron pipe. 


10 ft. 3) in., 4 ft. 
4in., 5 ft. Gin. 

85 ft. 3 in., 12 ft. 
6 in., 36 ft. 16 
in. 


{S0 cypress, 154 
pine. 
SOM) pine 


_—_—_——_—-— —- « 


Ge CTT... 220 cco ene semen 

1.000 pine, aa. - & — Sie 
cy press. 

100 pine, 800 ey- 48 ft. 3 in, 506 
ft. 4.1n. 


press, 

500 pine, 850ey- 55 ft. 3 in, 458 
press. ft. 4 in. 

5,200 pine, SOO 1,279 ft. 3. In., 
evpress. 202 ft. 4 In. 

25 ft. 6 In. 

1,500 pine, i 
evpress. 

900 pine, 200 ev- 468 ft. 5 in. S4 
press. — 4in., 12 ft. 


6 in. 4 ft. § 
In. 


900 pine, 800 ey- 56 ft. 3 in., 428 


press. ft.4 —, 14 ft. 
6 in. 
475 pine, 250 ev- 
press. 
1,000 pine, 350 
evpress . 


— 


Cast-iron 
goosté-necks. 


"o> 


oo ID. 


“> 


oe in..o-t in. 
45 in. 
6 6 in. 


( . 


5 In. 


; ‘) . 
s =) 1h. 


Doo In. 


2 3.in., 24 in. 
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Showing what additions have been made to the street-service depart- 
ment during the vear ending December 31st, 1877. 


Main pipe laid : 


Number ot feet 5-1neh pipe... EES EC sie ght eae MON ete ete Se 2? O71 
” 


Psat CF SH SO We ncccidkscentcunacssecuemeees Se 
POS OE TOE SI PR end edkkavn vonage OS 
Pees OE Seth SO BE cncncikccinnidéndactuiadadwien 4 
Number of feet 16-inch pipe...--. sic das ated Gada aden 3b 


sai i eal is | 


Ee Se Te peniibaiaiaielies 
Main stop cocks: 
Peel OF SN SIN GRID bi ienceiamncncnenkeieensnn 3 
Se AE GI CIE iio icc cctemucecshanaseewns ] 
em AE ee Oy iii nrc cece dees 5 
lire-plugs: 
ee I i aiiidinvcidcicnnimeeninneies 59 
Number of under-ground fire-plugs._-...-----. mesiialniietians 10) 
PO OE Te IR vi iriericiidnsinigininoninteninn: dieiaiinienn 10 
SIE wsssniniciimiiie senate acest tase lilies 7 
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NotrE.—Owing to the embarrassed financial condition of the city 
but very little new work has been done, as it was thought best to 


use the very limited amount of money allowed this department in 
putting the old works in as good repair as possible. 


11S Nchedule No. 1. 


Showing the number of feet of main supply and distributing pipe 
now in use in this department. 


Suction pipe : 


600 feet suction pipe to new engine. .....---.---.----.. 48 inch. 
600 feet suction pipe to old engine .................... oO inch. 


Distributing mains and supply pipe: 


500 feat Ghetvibeting Maine... «ccccecuscsecascseen Oe 
50RS Feet Gisteseetine Maine. .... cca siundeoccsncsenn Oe 
3,178 feet distributing mains ..-...-- cuptiisaees ease eaees ae 

14,632 feet distributing maine .... .. cccccesccucs ——- 
Sees Ok GTOUNER BRINE. 2.0000 cnndes ceteus once 
ee Geek GRPTOUSIO IAING..... cnnndcucnnu sccecoseciee EE 
24, BG4 feet GistriBating Mains... .ccucwcccoccacescans SORE. 
68,409 feet distributing mains... —..-- ab ntcdi te a S inch. 
CDA tet Greleteutine Mains... cncecvacne cass Oe 
| ee ee Men 
eee ee EC 
ae pee reek Geisseeting MARING...ncconmnsdccemennscous . Se 

Boe Clee TTOTE MAING. .. ocincccccntinn dncue ~— ae 


22,194 feet of iron pipe. 
12,240 feet of cement pipe. 


354,434, total number of feet, or 63 miles, or 1,794 feet. 


Note.—The location of all the above, as well as the various con- 
nections thereto, has been accurately ascertained, the description of 
which is too lengthy to embody in this report. 


110 Nehedule No. 4 


Showing the number and sizes of all the main stop cocks, etc., now 
in use in this department. 


check valve on suction pipe, new engine... --. —- - 
1 check valve on suction pipe, old engine. ---- a = 
yi stop cocks on distributing I i as cucdumsie ae inch. 
2 stop cocks on distributing mains..-.—..---------.-- 30 inch, 
5 stop cocks on distributing mains...----.------------ 25 inch, 
6 stop cocks on distributing mains.----.------------- °4 ineh. 
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4 stop cocks on distributing mains ...--.--.----.----- 22 inch. 
26 stop cocks on distributing mains. -.-..------------. 18 inch. 
32 stop cocks on distributing mains ...-..-..--...--.-. 16 inch. 

6 stop cocks on distributing mains.—-. ..-.--------.-- 12 ineh. 
v2 stop cocks on distributing mains...-...---..--.---- 10 ineh. 
87 stop cocks on distributing mains... -.-.--------- - 8 ineh. 
66 stop cocks on distributing mains.—_-...-...------- mm Coe 
76 stop cocks on distributing mains...--.----...2----. 4 inch. 
91 stop cocks on distributing mains... -....-......... 3 inch. 


437, totel number of siop cocks, ete., now in use in this department. 


The location, condition, ete., is of reeord in this office, having been 
made by actual survey since | took charge of the works. 


Schedule No. 3. 


Showing the number of fire-plugs now in use in the department. 


Se i Se I GI a ca eeceecininerinnin oe recess i Gia 
NI ics cod ak irs ib erste platings enintanceiven + waenieund: Ia acieee ae 4 
Sah SIRE eT DONNNUT o.oo, ens ones aiken esinenmens oO: 
Holly pattern cite eis ible, coi aeinelibehittnipedias etnias taalk acaiane aie a cae ae 155 

cL  siuuan nunc abdaaeencs onieuaiesasaeaie ua a 
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Showing the number of private hydrants located in the department, 
the number destroyed, the number with pipe cut, and the number 
of fire-hydrants; also about the number open and closed. 


mameer Gf nyarante in e000 CFE? .. o< ccine cccmcsannsenna 11,461 
Pe Oe INE CCCRIOOG ain cine vine ene | O10 
Number of hydrants — pipe cut...---- ss: eesiapeceaeieliad Scocbei 15] 
Pe EE GOOD vt cin onu nce peeetdaee > anne sees 67 


I Or RETIN COO. ccincnnnnnkuncemedamaniaenas eae 
Number of hydrants closed . 22.2. - cielo aims asia 0,571 
EG SEE een din ile ic. ae 


Notk.—lIt is impossible to keep a correct record of the number of 
hydrants open and closed,as many persons consider the water works 
free plunder and open their own hydrants regardless of existing 
laws or regulations of this department. 
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Showing the nuimber and location of fire-wells, blow-off cocks, ete. 


THRE CITY OF NEW ORLEANS. “ 


Nehedule No. 5 


, 


No. 1. Corner St. Charles and Commercial alley. 


a 4 
No. 3. 


Corner Gravier and Magazine streets. 

Corner Magazine and Lafayette streets 

Corner Poydras and Front streets. 
Tehoupitoulas and Delord streets. 
Annunciation and St. Thomas streets. 

Hunter and Tchoupitoulas streets 
Terpsichore and Peter streets. 

Robin and Peter streets. 

Tehoupitoulas and Religious streets. 
Anvunelation and Robin. 

Annunciation and Richard streets. 

St. Mary and Magazine streets. 

Carondelet and Povdras streets. 

Common and Liberty streets. 

Canal and Camp streets. 

Canal and Rampart streets. 

Canal and Tehoupitoulas streets. 

Felicity road and Rampart street. 

Felicity road and Tloward street. 

Corner Julia and Camp streets. 

Corner Custom-lHlouse and Bourbon streets. 
Corner Bienville and Deeatur streets. 

Corner Toulouse and Deeatur streets. 

Corner St. Bernard and St. Claude streets. 
Corner St. Bernard and Claiborne streets 
Corner Dauphine and Clouet streets. 

Corner Esplanade and Treme streets, 

Corner Dauphine and Enghein streets. 

(Corner Hospital and Deeatur streets. 

Corner Elysian Fields and Moreau streets 
Corner Euterpe and Dryades streets. 

Corner Begatelle and Rampart streets. 
Intersection of Frenchmen and Esplanade streets. 
Corner of Common and Front streets. 
Corner of Gravier and Front streets. 
Corner of Girod and Front streets. 

Julia and Front streets. 

Canal and Claiborne streets. 

Corner of Chartres and St. Louis streets. 
Corner of Josephine and Magazine streets. 
Corner of Jackson and Magazine streets. 
Corner of Washington and Magazine streets. 
Corner of St. Charles and First streets. 
Corner of Washington avenue and Market street. 
Mandeville, between Love and Goodehildren 
Corner of Congress and Craps streets. 

Corner of Enghein and Goodchildren streets, 


we 
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blow-otf cocks. 


|. Corner of Race and Peters streets. 
2. Corner of Carondelet and Polymnia streets. 
}. Corner of Rampart aud Julia streets. 
4. Corner of Gasquet and Galvez streets. 
». Corner of Tchoupitoulas and Girod streets. 
6. Keller market. 
7. Corner of St. Phillipe and St. Peters streets. 
S. Victory, near Marigny street. 
%. Victory, near Enghein street. 
10. Corner of Laharpe and Johnson streets. 
11. Corner of Press and Peters streets. 
12. Corner of Dauphine and Piety streets. 
13. Corner of ‘Ponti and Esplanade streets. 
I4. Corner of St. Peter and Marais streets. 
15. Corner of Esplanade and Broad streets. 
| ‘J 


6. Corner of Clio and Camp streets. 


Nore.—All the above ean be used iis fire-wells in case of necessity, 
with the exception of three or four. 


12:5 Nchedule No. 6. 


Showing the amount of material, supplies, tools, ete.,on hand at 
and about the works. 


24 feet dS-inch main pipe: 376 feet 30-inch main pipe: 163 feet 
lfi-inelh main pipe; 1 iron fire-well; 1 52-inch sleeve; 1 20-ineh 
sleeve; 2 12-inch sleeves; 19 S-inch sleeves; 2 74-inch sleeves: 40 
feet 36-inch main pipe; dl feet TS-inch main pipe; 2 50-inch 
curve; 1 50-inch sleeve; 2 27-inch sleeves: 4 10-inch sleeves; 2 7!- 
Inch sleeves. 

Single branches: 6 12x 30-1neh; SISxX IS: 5S x 16, 55x12; 
HSxS8;9Sxo5; LOx 18S; L4x6; 144x6-inch single branches. 

Double branches: 1 10x12; 48x 24;.28x12; 56x16; 1 
6x12; 16x6; 1 50-inch stop cock; 2 1S-ineh stop cocks; 1 12- 
Inch stop cock ; 3 S-Ineh stop coeks; 5 6-1neh stop cocks. 


Supplies. 
3,997 barrels of coal. 1 case condensed lye. 
240 pounds tallow. | lot old iron, about two tons. 
110 pounds packing varn. (; empty oil barrels. 
140 pounds gum packing. 100 feet three-inch hose. 
150 pounds cotton waste. 100 feet 1-inch hose. 
19 gallons lard oil. | governor. 
30 gallons headlight oil. 170 1} x5 ineh bolts. 
12 grate bars. : 2 brass s. ¢. nuts. 
3 brooms. 2 flat-boat lines. 


ty hickory do. 
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‘Tools, ete. 


| pairs stocks. 


61 wrenches, different sizes and 


styles. 
} corking irons. 
l hand-saw. 
l iron vice. 
”? wheelbarrows. 
2 pair calipers. 
L spirit level. 
10 cold chisels. 
l large platform coal scale 
1 4-inch water meter. 
3 d-in. water meter. 
3 drill stocks. 
10 drills. 
i tap wrenches. 
2 planes. 
8 stop-cock keys 
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Main s. ¢ serews: 


1 sledge-hammer. 

1 brass hammer. 

t shovels. 

tape line. 

» half-round files. 

5 3-in. water meters. 

7 l-in. water meters. 

12 set dies. 

1 drill clamp. 

2 runners. 

| bering bar. 

”? hand hammers. 

” set iron blocks, with falls. 
l pair compasses. 

6 fire Irons & serapers. 

1 carpenter's brace, 10 bits. 
4+ 2-in. water meters. 

16 2-in. water meters. 


ae 


At the shops, 56 Dryades street. 


S-inch: 9 6-ineh: 9 4-ineh: 6 35-inch. 


| cast-iron tire-well cover. 
LS x 12 single branch. 
90 xX Oo single branch. 


l high fire-plug. 


% brass screws for Ludlow valves 


4 underground fire-plugs. 

() f. }?. SCTCWS, complete, 

119s. e. packing-box Culp )s. 

o4 Ludlow valve eaps. 

} 6-Inch Ludlow valves. 

” S-inch Ludlow valves. 

” S-inch Ludlow valves. 

24 packing-box bolts and nuts., 
S cast-iron s. ¢. frames. 

S cast-iron s. ¢ covers. 

] wood 5. &. 
IY wood s. ec. frames. 

H0 feet O-inch pipe. 

OS4 feet 4-inch pipe. 

72 feet 6-inch pipe. 

SO feet S-ineh pipe 

10 Ibs. -ineh bolts and nuts. 
12 56-inch sleeve. 


Cause. 


5 18-ineh: 9 16-ineh: 5 12-inch: 3 10-inch: S 


| lot assorted lumber, 2 OO feet. 


vards eotton cloth. 

| cast-iron blow-off. 
16x S single branch. 
Ox S double branches. 


36 iron screws for Ludlow valves. 


2 Philadelphia fire-plugs. 


l-4 brass s. ec. nuts, 3 to 1S inches. 


(6 f. p. nozzle caps. 

15 f. p. iron rods. 

25 f. p. copper rods 

20 f. p. stirrups and nuts. 

1US f. p. cast-iron valve flanges. 
Of. p. brass hollow screws. 

6 f. p. nozzles. 

+ gum valves. 

Of. p. cases, complete. 

2 f. p. iron Phil. cases. 

10 4-inch f. p. goose-necks. 

S 3-ineh f. p. goose-necks. 

12 ground f. p. iron frames. 
16 ground f. p. iron covers. 

| 16-inch sleeve. 

175 lbs. 2-inch bolts and nuts. 


5 3-inch sleeve. 

® yards rubber cloth. 

14 Ibs. hemp twine. 

1 reel hemp packing. 

9 bbls. white lead in oil. 
bbls. cement. 


] 
] 


y 5 
L 
' 


10 picks. 

| ground auger. 
2 grub axes. 

2 wood rasps. 

2 stone hammers. 
6 gasquet Irons. 

1 axe. 
i hand saw. 

4 f. p. packing keys. 
) 


te 


. 


~ hatchets. 
S shovels. 
| wood gauge. 

2 paving rammers, 

> diamond echiseis. 

} stone chisels and points. 
S assorted wrenches. 

| short-handle shovel 
spades. 

wood chisels. 

crow-bars. 

4 flat eold-chisels 

| wood PUN ps. 

! cabe chisels. 
3 
> 


4 
‘ 


. 


- * 


} 
’ 
) 
’ 


> --* = 


lead ladles. 
augers. 
I3s.c¢. packing keys. 
125 1 hand spikes. 
| pair calipers. 
6 cutting tools. 


12 bars, 1}-ineh round iron. 
30 Ibs. 2-inch hoop iron. 

i bundle 1-in. hoop iron. 

12 bars l-inch round iron. 

! sheet boiler iron. 

| bar j-ineh round iron. 

1 bar ?-ineh round tron, 

12 bars 2-inch round iron. 

| bdle. }-ineh round tron. 


S6 THE NEW ORLEANS WATER WORKS CO. Vs, 


Blacksmith shop. 


6 lbs. 2-in. iron washers. 

12 Ibs. 3-in. iron washers. 

IS Ibs. 3-in. iron washers. 

12 Ibs. #-inch iron washers. 

58 lbs. assorted gum packing. 

] side leather for valves. _— 


Tools. 


31-inch drills. 

2 large smelting pots. 
2 drill sockets. 

+ iron wedges. 

| 3-inch reamer. 

3 l-inch reamers. 

| grind-stone. 

2 drill wrenches. 

1 iron bench vice. 

2 pump plungers. 

1 }-inch drill. 

» caulking hammers. 
1 monkey-wrench. 

) pairs gas tongues. 
3 drill trusses. 
Chains. 

2 pairs pinchers. , 
2 2-inch reamers. 

1 truck chain. 

1 paving hammer. 

3 flat files. 

19 caulking tools. 

1 14-ineh drill. 

2 2-inch drills. 

2 drill trusses. 

1 small hammer. 

| small reamer. 

1 13-inch reamer. 

| platform scale. 


* 


S bars 3-inch square iron. 

| bar #-inch square iron. 

2 bars 5 x 5 8-ineh square iron. 
| bar 33 x } iron. 

12 bars 1} x } iron. 

15 bars 1 x } iron. 

: ms 5 x } Iron. 
4 


var cast-steel, 1} square. 
Mar cast-steel, | octagon. 


ia] 
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| bdle. 3-inch round iron. 1 sét blacksmith’s tools. 

! bdle. g-ineh round iron. 2 sets taps and dies. 

3 bars | square iron. 2 blacksmith’s vices. 

] bar J-ineh square iron. 2 iron form blocks for making 
9 bars }-ineh square iron. f. p. hoops. 


()ftice furniture. 


3 standing desks. 2 iron safes. 

2 plan books. | regulator clock. 
5 office arm-chairs. 1 lot office matting. 
1 office shears. 2 water buckets. 

] office revolving chair. 2 counters. 

1 mercury water gauge. 2 sitting desks. 

1 office stool. ) inkstands. 

3 foot mats. S office cane-seat chairs. 
8 spittoons. 1 waste basket. 

1 lot maps and plans. 2 armoires. 

3 office tables. 1 thermometer. 

2 rulers. 1 lot gas fixtures. 

1 hat rack. 1 water-cooler. 

1 copying press and table. 1 foot rug. 


In closing this report of the water works proper I feel it 

126 =my duty and it affords me great pleasure to heartily recom- 

mend every officer and employee of the department. All of 

them have performed the various duties assigned with energy and 

ability, and have done everything within their power to make the 
administration of this department a perfect success. 

| am, sir, with great respect, your most obedient servant, 
S. W. SCOTT, 
(feneral Superintendent. 


Public Buildings and Charitable Institutions under the Charge of the 
Department of Water Works and Public Buildings. 


Insane asylum. 


Officers in charge : 


Superintendent, Henry D. Monier; clerk, Henry Hamilton; matron, 
Mrs. B. ‘Place. 


127. Honorable Jas. D. Edwards, administrator department of 
water works and public buildings: 

Dear Str: In making my report of the management of the in- 
sane asvlum I have the honor herewith to submit the report of Col. 
Henry D. Monier, superintendent of that institution, simply adding 
thereto the cost of supporting aud maintaining this asylum for the 
year ending December 3lst, 1577. 
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Statement A, 
Showing the amount-of salaries paid the officers and employees, the 
cost of supplies, fuel, repairs, clothing, ete., ete., for the year end- 
ing December 31st, 1S76. 


| 


se 


supplies 
clothing, 


= 8 g¢ 

” i 2.2 

“3 S Se 

oe > & 

= Total. S22 

S c= | ony 

7 7. Sm !. 

sve » SS 9 at 

= oe 2D sm — 2. S 

S. * vA 
January , (2 oS $1,205 89 $1,855 89 S436 75 
February ..... 540. 00 S75 75 1.415 75 766 20 
ee ot OO 1179 50 L719 50 Tol 50 
EE aiiiestinenets 560) OO L331 60 LSOL 60 720 05 
EE OST 560 OU Qi8 ST 1.518 87 S34 07 
MS .n...4.. =e 1,124 33 1,704 33 743 69 
PUNE iin wnn nae HHO OO 1.024 26 1.624 26 S56 47 
August cornices HOO OO SS6 O7 LASO OF 790 66 
September .——- HOO OO YT 73 1o70 73 S44 51 
fees GOO Ov G45 09 1.545 09 S14 S84 
November — ~~ HOO OO) 972 lo lov? Io 897 75d 
December —_— -- HOO OO OE Bo 1004 35 SS SO 

7“otel....... sore OD S1?.468 59 SIOSSS 59 SO S46 54 
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Recapitulation. 


Salaries paid for the UE tins cia a eee SO 920 Ov) 
Cost of supplies, repairs, fuel, clothing, i cccininennacs nae 


Total cost of maintaining the insane asylum for 
the year ending December 31st, IST7 -.-.---- $19,588 59 
Daily average number of patients, 148. 
Total cost of taking care of and feeding each patient, per day, 354 
cents. 
Cost of provisions alone, 89,846.54. 
Cost of food alone for each patient, per day, 1 


7} cents. 
Insane asylum. 

Under the present management that portion of the entire build- 
Ing occupied by the City Insane Asylum has been thoroughly painted, 
white-washed, and renovated ; over three hundred broken lights of 
glass have been replaced with new ones; the grounds have all been 
tilled and graded, so as to make them perfectly dry in all seasons of 
the vear. 


f. 
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The vards, front and rear, have been laid out and tastefully ar- 
ranged as flower and vegetable gardens, and everything has been 
done to make the place, with all its surroundings, as convenient as 
possibly ; 

For other detailed information of the management of this institu- 
tion | would respectfully refer you to the following: 


12!) Crry Insane Asytum, New Orveans, January 1, 1878. 

During the vear ending December 51, 1577, there has been 
admitted into the asvlum one hundred and sixty-five patients, who, 
with the one hundred and forty-seven turned over to me by the 
former superintendent, would make a total of three hundred and 
twelve patients. Of that number one hundred and twenty-eight 
have been released and twenty-eight have died. The following 
statement shows the exact number of admissions, releases, and 
deaths: 


Statement B. 


Showing the number of admissions, releases, and deaths in the City 
Insane Asylum for the vear ending December 31, 1877. 


Admissions. 


Males. lermales. 
Months. a _  Jotal. 
£32: Sa 
Bicinr <@ 
4 lo yf) 25 147* 
1S76. 
ON Ee ee 5 ] | 5 S 
S77. 
gs en altsini D 9? 4 > 14 
ET pa Se as ie na » ] 5 14 
i wens Ss a > 2 14 
April. a S ] D aa 14 
BN bait een: Onno: won 7 ] 5 ial 1] 
[eee PO Se NE See ES oe ee 2 ] S 
Pek ee ake owen! 2 © intima 25 
San isin dew ceewewnn G  wanak 0 2 1] 
a eee a 4 3 S 
EGE SAE A ee ae ( 2 l 2 11 
IN i i i as ve ae s l Ee eee 10 
ELLE LIS EL A t) } » | 16 
7 17 45 24 ol2 


* Transferred to me bw former superintendent on December 18. 1875. 
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Statement B—Continued. 


Releases, 


Males. 


Months. 


Colored. 


White. 


LS76. 
Dec. 18 to $l... pis hen 2 
IS77. 


aie oe 5 o 
ebruary } ] 
Ae aaa eer ic Ss a. 
April ays eee ve wae 
Mav Pre ag cee pepo eE I . on . 7 Soe 
as i ° getline 
ET deci dbemn ESS t} » 
ne sb hina o 2 


ED ene ae > 
SSE MES PRN BOE set | 
LOI LES LOM ‘) 
I ii canes orlistat | ] 


~_—_——— — = 


~~ ——— — 


—— o_o 


CO. 


VS. 


me — a 


Females. 


White. 


Total. 


Colored. 


— 
- 
how © 


12 
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151 NSlatement B—Continued. 


Deaths. 


Males. Kemales. 
Months. acl af Total. 
= 2 2 2 
1S76. 
Ls | 2. =e i Em wt ] ss cciiilites tamale l 
IS77. 
January.... - sis althiied chiens D  csameiacies samen O 4 
PI a ciinik ctin: ndeaiie wecmiwins sini l ES er aerate 2 
RRR elt a te SS a See pace ittee Ee 
iin sitn Secs a eictriesioen nsw ital einaaigns Hinleerenink clonannith 
May pape ube until. w eieincet: meses ane ] ews l 
DD vin tes Rte es es cm cm a 
ET hans ll a ew enn eine I 2 i 
TIE sscoiiiits tiene’: taint peed l I | I ! 
iid Sattceiwiens D ie l diol 2 
Cs | pr rane car ee y 4 » 
I in tne l l ides ] 3 
Re LUE jae eatin mans Coreen Pat | 
| 4 5 10 28 


Average number of patients. 


Dee. 1S to 31, IS76, 149: Jan., 1877, 155; Feb., 142; March, 143; 
April, 142; May, 148; June, 148; July, 157; August, 151; Septem- 
ber, 149: October. ll: November. 146: December, 156. Daily 
average, 14S. 


Of the number released but twenty were returned, these being 
eases of those having relatives op friends who, Supposing that home 
influence would hasten their cure, obtained for them their release. 

The deaths that occurred were in the majority of cases con- 

132. sequent of the shattered health of the patients at the time of 

their admission into the asylum. For instance, two cases 

were sent from the charity hospital in a dying condition, and three 

or four others from the police stations were in a similar state. Those 
patients died a few davs after being admitted. 

The sanitary condition of the asylum is most marvelous. It is 
impossible to find another like institution that can compete with — 
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on that score. This is due mainly tothe excessive cleanliness of the 
patients and of the entire buildings and surroundings, the whole- 
some and varied nourishment that is issued, and the kind and gentle 
treatment which each and every officer of the asvium rival in ex- 
tending. 

Since the 1Sth of December, 1576, the day upon which T assumed 
the superintendency of the asylum, it has undergone a most thorough 
and complete change. What was oncea dreary, gloomy, prison-like 
edifice is now, comparatively speaking, a home. 

The grounds have been enlivened by spacious flower gardens, 
which are tended by the patients. The sight is most gratifying, and 
affords the poor demented some means of relieving the monotony of 
their secluded lives. 

There isalso a vegetable garden —, although small, produces a cer- 
tain quantity of vegetables, which, added to the provisions furnished 
by the city, contribute largely to the daily fare of the patients. 

To the immense well in the rear yard has been attached a 

Lips large foree-puinp with iron pipes leading into the upper story 

of the building, known as the dormitories. This, with two 

hundred and fifty feet of new rubber hose, not only furnishes water 

for the gardens and general house-work, but is a preventive against 
fire. 

The vards are drained by well-constructed gutters: the heaviest 
rains leave them perfectly dry. 

The sitting-rooms in both the male and female departments are 
provided with benches to seat all the patients, and all the rooms are 
heated by evod-sized sLOVes 

For the reception and amusement hall, which is tastefully deeo- 
rated, a hand organ has been provided. Tere twice or three times a 
week the patients assemble and amuse themselves by dancing and 
singing. : 

In the dormitory of the females the old-fashioned raven duck 
bottom cots have been set aside and substantial bed frames with 
spring bottoms are substituted. There are eighty-one beds with 
new moss mattresses, pillows, sheets, and two pairs blankets each. 

In the rooms occupled by men the beds are of iron, seventy-six In 
number, and provided with the same articles as those of the female 
department. 

These sleeping-rooms are warm and comfortable. Every inorning 
they are cleanly swept and all the doors and windows are opened to 
allow ventilation. The floors of the entire building are serubbed at 

least three times a week. 
134 In the sewing-rooms the patients are all the time busily 
engaged In mending or manufacturing for the inmates. The 
following list shows the articles made exclusively by the patients 
under the superintendence of the matron: 

Calico dresses, 79; cottonade (Kearsy) pantaloons, 100; muslin 
de laine dresses, ‘): unbleached eotton shirts, ] iS: homespun dresses, 
GO: blue denim shirts, 12: blue flannel shirts, 21: raven duck dresses. 
IS: blue denim dresses, 1%: drawers, 35; ehemises, 8: sheets, 122: 
canton flannel night-gowns, 66; towels, 32; aprons, 11; towels for 


rae carapace 
. 
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rollers, 6; calico joseys, 5; mattress sacks, 129; sun-bonnets, 6; pil- 
low sacks, 104. 

ln the workshop the following articles were made by the patients 
with the assistance of the officers of the asvlum: 

12 benches eight feet in length, 1 large faney stand for water 
cooler, ditto for hand organ, ditto for water buckets, 1 wooden rail- 
Ing for store 6x 6,6 seats for the sinks, 1 step-ladder, 1 stand for 
grindstone, 1 pair tressels, 1 box with slides for allspice, two boxes 
with slides for tobacco, 1 barber's chair, 1 office chair, 81 bed frames 
with spring bottoms, 105 feet running fence 6 feet high, 1 box step, 
| safe for kitehen, 2 wooden gutters, each fifty feet in length, 1 brick 
vutter two hundred feet long, 150) moss mattresses, 150 moss pil- 
lows, repalis of all the vard cells, tilling up and grading of all the 
vards 

The production of the garden during the vear 1877 was quite 
tucagre. This is owing to the facet that it was late in the season 
when it was planted; however, the following crop was gathered : 

7 barrels Irish potatoes, 1500 egg plants, 1,000) heads of lettuce, 
200 watermelons, 200 frizzled green cabbage, 9 bushels okra, 5 bushels 
snap beans, 8 bushels cucumbers, 1 bushel sweet peppers, } bushel 
strong peppers. 

The sewing-room, workshop, laundry, and gardens furnish healthy 
occupation to most all the patients. It Is really astonishing 
to see with what pleasure they all try to perform the work 
allotted them 


— 
.-* 
-~- 

ow © 


Donations. 
Through Mrs. M. A. ‘Tarleton: 


rom Mr. Hotfman, of D. TH. Holmes & Co., 1 bolt homespun. 

From S. L. Boyd, 4 pieces dress goods. 

‘rom Mr. ‘Torteous, of Levois & Jamison, 7 pieces domestics. 

From John H. O'Connor, 1 bolt flannel. 

rom Felman Bros., 1 bolt Canton flannel. 

From Madam Piffet, buttons and thread. 

From Mrs. A. L. Abott, sundry articles of clothing. 

From Mrs. M. A. ‘Tarleton, | dozen head handkereliets, } dozen 
balls cotton for knitting. 

From Mrs. E. J. Soubyv, 1 hanging basket with artificial flowers. 

From Mrs. B. Place, 1 hanging basket. 

Krom Mr. A. H. Isaaeson, 1 bolt domesties, sundry articles of 
clothing. 

By Mr. Drury A. Harris, Sv. 3 pairs pantaloons, 2 vests, 1 coat. 

From Mrs. Dr. Chas. E. Kells, 1 pair pantaloons, 5 vests, 5 pairs 
drawers, 1 coat, 1 flannel shirt, 1 undershirt. 

From Creseent City Rn. RR. Co, 20 loads manure. 

From Canal & Common Street R. R. Co., ditto. 

Krom Mr. Jos. A. Walker, 15 turkeys, > dozen bottles claret, | barre! 
Irish potatoes, 4 hams. 

From George Borge, 1 large tin bueket of ovsters, 

From A. KR. [saaeson, 4 boxes candies, 1 cheese. 
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Krom F. Macias, plants for vegetable garden. 
From C. J. Berry & Co., 250 oranges. 

Krom O. Brugier, 250 oranges. 

From Hugo Redwitz, 500 oysters. 

From IF. Flores, 40 pounds smoking tobacco. 


Through Mrs. Hf. A. Hamilton : 


Krom Levy Brothers, 55 vards Canton flannel. 
Eugene Dupre, half dozen pairs slippers. 

I. lkosenberg, 16 pairs stockings. 

Mrs. B. '. Riee, 1 coat, 1 vest. 


Through Insane Asvlum Relief Association : 


3 pairs flannel drawers. | old coat. 

2 pairs flannel undershirts. > Old vests. 
5 flannel petticoats. 3 flannel sacks. 

1360 1 pair old shoes. 1 lotsundry wearing apparel, old. 
2 old black coats. 1 pair blankets. 

| woolen suit. 1 lot magazines and periodicals. 

| pair boots. 2 mosquito bars. 

| pair socks. | box thimbles. 

1 lot old drawers. 6 pairs blankets. 

6 pairs blankets. 12 pairs blankets. 

2 dozen spools of thread. » old coats. 

51% yards unbleached cotton. 9 old vests. 

6 crotehet needles. 2 pairs old pantaloons. 

12 spools thread. S papers needles. 

625 feet lumber. 62}? vards Canton flannel. 

| square. | hatchet. 

1 jack-plane | old morning gown. 

| 4-prong rake. | can, 25 Ibs., green paint. 

| bolt domesties, 57} yards. » pairs old pantaloons. 

6 boxes buttons for pantaloons. 1 box buckles. 

| smoothing stone. l bolt ticking. 

3S pairs blankets. » comforters. 


( pairs blankets. 


| would suggest that the sinks be removed from where they are 
now and constructed as far from the main building as possible, and 
a wooden shed leading thereto would protect the patients in rainy 
weather. 

The tubs that are now used in the sleeping rooms should be re- 
placed by earthen or potters’ ware pots. They are a perfect nuisance 
and very injurious to the health of patients. This alteration could 
be made at very little cost. 

| would also suggest the propriety of securing the large hall in 
the marine hospital, which is next to the workshop of the asylum, 
where could be established the intirmary and the department for 
the violent cases now Kept in the yard cells. The expenses for 
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137 = building the same would be very sinall; it would, in faet, 
cost the city but for the material; the work could be done by 
the patients. 

In conclusion, | desire to thank my officers for their efficient serv- 
ice in the asylum, and to you, in behalf of the poor unfortunate 
beings under my charge, | beg leave to say that vou have at all 
times exerted yourself to promote their happiness. 

Very respectfully, vour obedient servant, 
HENRY D. MONTER, 


Supe rintendent. 


Ilome of Aged and Infirm. 


In this institution there has been an average of 65 (sixty-three) 
daily inmates for the year ending December 31, 1877. 

The inmates are all old and infirm and not able to take care — or 
support themselves ; most of them without any other home and no 
friends or relativestogivethem any assistance. Theinstitution is one 
of the most deserving charities of the city government, and is under 
the sole charge of Mrs. O. Lyons, a lady most eminently qualified 
to fill the position she occupies. While she is firm in her treatment 
of the people under her charge, that firmness is tempered by even- 
landed justice to all; and while she is particular that all the wants 
of the unfortunate Inmates are suppicd, she has been economical 
in her management of the institution, as the following statement 

will show: 
138 The cost of supporting this institution for the past vear 
has been as follows : 


og Ee ee 
Cost of repairs, bedding, fuel, supplies, groceries, We. __-- . 3547 43 


$4,557 45 


Or on an average of about 19 cents per day for each inmate in the 
Institution. 

The building has been all thoroughly painted, whitewashed, and 
renovated during the past year, and is ina very clean and com- 
fortable condition, and, although the building itself is not properly 
constructed for an institution of this kind, I cannot recommend any 
change at present, as there are many other places under the charge 
of the city that require it more than this. 

There has been furnished to this institution new mattresses to 
supply the place of those worn out, and a full supply of warm cloth- 
ing, shoes, blankets, ete., for all the inmates, who are comfortably 
provided for in every respect. 


Small-pox hospital. 


This institution has been a source of greater annoyance than all 
others in this department. The outrageously exorbitant charges 
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of Dr. Ifays of three dollars per day, no matter how many patients 
there may be in the hospital, together with the fact that all his bills 
when first rendered are largely in excess of the actual number of 
days that small-pox patients have been confined to the institution, 

making it necessary for the visiting physician to keep con- 
159 stant watch and count of all the patients sent there by the 

city, he having almost invariably been compelled to reduce 
Dr. Hays’ monthly bills several hundred dollars before approving 
them, makes this institution an expensive annoyance, which should 
be immediately abolished. 

The charge of three dollars per day for a small number of pa- 
tients sent to his hospital may be a legitimate charge, but after the 
number has exceeded five or ten the additional expense of taking 
care and providing for others is but trifling in comparison, and the 
charges should be made proportionately. 

By reference to the annexed statement it will be readily seen that 
the money paid to Dr. Hays for the care only of small-pox patients 
sent to his hospital during the past vear is more than enough to 
have paid for the building and furnishing of a hospital large enough 
for all the requirements of the city. 

There has been paid to Dr. Hays for the care of small-pox pa- 
tients during the vear ending December 51, 1877, as follows: 


January ....... a bet ee traneuininainas ace oe ’ SHOD OO 
FEY oot nisin bss ons ecenieee see ae Fs 
Ee RE TE Tee ees re NE Se 3.219 00 
BEE dcitdeiedandncdsenanéncnd cane pee (eee oe 
IN Em ory OO RE EN ee mn ROe oe 1776 OO 
I i a a in ial ines cd ee 
PEE hk Hick aehnss-catune cadmas nee 1,272 OO 
I sieniditiei, tis cca aides itt nen riences eatin seaieia aaa 42) OO 
EE nD Si ae oO ah Ae e MaeirCn Eee CL. 276 OO 
ES LILI aaa PO i 264 OO 
EE OT ed ee ia sichletlfetteceiidoiseeith uel a cae 126 OO 
LEE ee Rea Rene TOS EN NS DEEAL! Lp oRY Ril pet May meena gE 458 O00 


$13,719 00 


To which must be added $1,150, the salary paid to Dr. De Roaldes, 
Visiting physician, making a grand total for the eare of small-pox 
patients for one year, $15,169.“ Comment is unnecessary.” 

[ would respectfully recommend that the city commence 

140) immediately the building of a small-pox hospital, and that 

it be completed as soon as possible and placed under the 

charge of Dr. De Roaldes, who is eminently qualified to take charge 

of the same, he having been appointed and_ has filled the position 
of visiting physician at Dr. Hays’ hospital for the past year. 

[am fully convinced that if this suggestion be adopted there could 
beenough money saved to pay —theground necessary to build Upon-— 
the building and furnishing of a much better place than Dr. Hays’ 
establishment is—inside of two years. 

Or if this plan be deemed impracticable, owing to want of a sufthi- 
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client amount of funds on hand to the credit of this department, 
there should be a contract made with Dr. Hays or some one else, 
grading the compensation paid for the care of small-pox patients— 
say three dollars each for the first ten, one dollar and fifty cents for 
all above this number up to twenty, and seventy-five cents per day 
each for any number above twenty. This would be ample remuner- 
ation for taking care of the indigent small-pox patients of the city, 
and taking much better care of them than ever has been done under 
the present management. 


Publie buildings. 


lt is almost an impossibility to give a full detailed report of the 

department of publie buildings for want of time; besides, it would be 

too voluminous to be embodied in this report. All of the 

lil) = public buildings in this department were found to be in the 

most dilapidated condition possible to be imagined, many of 

them going rapidly to decay and ruin for want of proper repairs. 

A few dollars judiciously spent at the proper time would have saved 

hundreds of dollars necessary to be spent now to put many of them 
In anything like “ good repair.” 


City Hall. 


The root of the City Hall building was foun..to have settled nine- 
teen inches in the centre, causing the foot of the rafters to crowd the 
north side wall over seven inches out of a perpendicular line, and it 
was simply a matter of time when the whole roof would have fallen 
in and most likely causing a fearful loss of life. 

This was caused by the breaking of the main trestling in the 
centre and the consequent parting of nearly all the hog-chains sup- 
porting the roof. The officers of the surveyor’s department, as well 
as several architects of this city, examined the roof and decided that 
it would be impossible to raise it back to its original position with- 
out its falling in, and consequently the roof would have to be taken 
off or staved where it was “ temporarily.” 

| made a thorough survey of the root and decided that, with your 
permission, | would attempt to raise itand put it in complete repair. 

The work was commenced and finished inside of one week — 
142. = no one hurt—with a total cost to the city of less than five 

hundred dollars, and the roof to-day is stronger and better 
than it was when the building was first put up; and, the pressure 
being relieved, the side wall came back of itself nearly into its origi- 
nal position. The settling of the roof and consequent spreading of 
the side wall displaced the marble cornice in the front and on the 
north side, breaking and cracking many of the blocks, and also many 
of the marble blocks in the wall themselves. These have all been 
tuken out and replaced with new ones and the walls and cornices 
thoroughly cleaned and repaired. On the inside the private offices of 
the administrators have been repaired, painted, and refitted, with 
the exception of your own. ‘The council chamber has_ been 

3 rerdy 
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thoroughly repaired, painted, and frescoed, ete., the furniture all up- 
holstered and made new, and the room refitted with new carpets, 
matting, window-shades, ete. The mayor’s office and private parlor, 
the rooms of the school board and superintendent of publie schools, 
the offices of the city surveyor and city attorney, all of the walls— 
on the inside—and the windows, iron window-shutters, and all the 
openings on the outside required to be thoroughly overhauled, re- 
painted, and refitted. The city library hes been cleaned, painted, 
and kalsomined, but it still requires new oil-cloth on the floors and 
about two dozen new chairs. There has been fitted up in the second 
story two tine rooms for the Firemen’s Charitable Association and 
the chief of the fire department and his assistants, and there is two 
rooms on the opposite side of the same hall partially finished, 
143) 00h which f would reeommend to be fitted up and assigned to the 
fire-alarm telegraph department. , 


Court buildings. 


The court buildings, with the single exception of the superior 
criminal court, were all in very bad and filthy condition, totally 
unfit for occupation, the roofs leaking, the floors rotted out, and the 
stairs in many places falling down and unsafe. They have all been 
repaired and put in good order—roofs repaired, new floors and stairs 
put in, the rooms all painted, whitewashed, and kalsomined, and 
the furniture all repaired or replaced with new, the court-room floors 
covered with matting, and all the Judges’ private offices supplied with 
new carpets and new furniture wherever it was required. These 
buildings are all now comfortably fitted up and in good order. 


Parish prison, Boys’ House of Refuge, ete 
The parish prison, Boys’ House of Refuge. and all other institu- 
tions of this kind have been repaired, whitewashed, and painted, 


and new floors and stairs put in where it was required, roofs re- 
paired, ete., and all are in general good condition. 


lire-engine houses, ete. 


All of the buildings in this department were found to be in a 
very dilapidated condition. Some of the apparatus was laid up be- 
“uuse the floor and other parts of the houses were in such 
l44  acondition that it was not safe to take the horses and ap- 
paratus out of the buildings. 
The repairs made in this department and its present condition is 
about as follows : 


Volunteer, No. 1: 


Nothing has been done to this house, and it requires a general and 
thorough repairing. 


Mississippi, No. 2: 
ls private property, belonging to the company, and is in general 


THE CITY OF NEW ORLEANS. 1) 


good condition. It, however, requires some repairs, which I think 
the city should do, in consideration of the rent of the premises. 
Vigilant, No. 3: 

During the severe storm last fall the brick wall around this house 
was blown down and the house otherwise injured. The wall has 
been repaired and other repairs made. There are a few repairs vet 
required here. 

Columbia, No. 5: 

This house is entirely too small and in such a condition as to 
make it impossible to repair it and make it safe. There have been 
plans and specifications prepared for the purpose of having a new 
house built for this company, which will be commenced soon. 

145 Mechanies’, No. 6: 


This house has been repaired during the past vear; but the house 
being situated on St. Joseph street, the New Orleans & Chicago Rail- 
road track passing in front of it, the heavy locomotives and freight 
trains shake the building to such an extent as to keep the present 
roof constantly leaking. It will require some repairs. 

Kagle, No. 7: 

This house has been thoroughly repaired, with the exception of 

painting and kalsomining; that is all it will require. 
Phoenix, No. S. 

This house also has been thoroughty repaired, with the exception 

of painting, whitewashing, ete. 
Creole, No. 9: 

This house is in very good repairs—kept so by the members of the 

company. It may require some little repairs during the summer. 
Louisiana, No. 10: 
This house is in very bad condition, and requires general repair- 
Ing. 
Irad Ferry, No. 12: 
[s in pretty good order, but requires some repairs imme- 
146 = diately to keep it from getting in any worse condition. 
Perseverance, No. 15: 


This house has been partially repaired during the past year; it 
requires some few additional repairs. 
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Philadelphia, No. 14: 
Ifas been also partially repaired; it vet requires some additional 
repairs very much. 
Jackson, No. 18: 
Was repaired during the past year; it also requires a few addi- 
tional repairs. | 
Washington, No. 20: 
Is in very bad condition, and requires a general and thorough re- 
pairing. 
Orleans, No. 21: 
This house has been thoroughly repaired and is in complete order 
and condition. 
Jefferson, No, 22: 


Has also been repaired and put in perfect order. 


Chalmette, No. 25: 
This house is in very bad condition and requires to be thoroughly 
and completely repaired. 
Crescent, No. 24: 
147 Is in a very bad and even dangerous condition and should 
be immediately repaired. 
Louisiana Hose : | 
Has just been completed, with the exception of painting, kalso- 
mining, ete. 
Milneberg, No. 1: 
This house isalso in a very dilapidated condition, and requires 
a general overhauling and repairing. 
Algiers engine-houses are all out of order and require a general 
and thorough repairing. 
Hook and ladder COMpaliles, 
Lafavette, mo. |: 
This house has been repaired during the past vear; it still re- 
quires a few repairs before it is in good order. 
American, No. 2: 


Requires some repairs, which should be done as soon as possible 
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Ilope, No.3: 


Is now being thoroughly repaired and will be finished this month, 
with the exception of painting. 


Pelican, No. 4: 


148 Has been partially repaired during the past year; it still 
requires a new floor, painting, ete. 


Kire-alarm bell towers. 


The fire-alarm bell tower recommended to be built at the Maga- 
zine market should be constructed immediately, as this is a very 
thickly populated portion of the city, and no fire-alarm bell within 
about twenty squares; it is required very much. 

The fire-alarm bell tower in the rear of Carrollton market has be- 
come so decayed and rotten that it 7s found necessary to remove 
the bell last summer to prevent it from falling down. There should 
be a new one put up in its place. 

Also the fire-alarm bell tower in the rear of Vigilant No. 35’s en- 
gine-house is ina rotten and dangerous condition. The bell and 
costly striking apparatus in this tower should be immediately re- 
moved and the tower repaired or a ucw one erected in its place. 

In the fire-alarm tower in the Kellar market there has been re- 
cently placed a new fire-alarm bell, and all that is wanting there 
now is to have the striking apparatus placed in position. 


Public markets. 


During the past vear the following public markets have 
l4!) been repaired: Jefferson market, Ninth street market, Le 
Breton market. 

The Port, Dryades street, and one or two others have lad slight 
repairs done to them, and nearly all of the pubhe markets, except 
the first three named, are in very bad condition, and are rapidly 
going to ruin and decay for the want of proper repair. 

There is nearly twenty of these publie markets; a few dollars ju- 
diciously appropriated at the proper time would have saved thou- 
sands of dollars, and the longer they are allowed to remain unrepaired 
the more it will cost when the necessary repairs are finally to be 
made. 

It is very poor economy in the city to delay these much-needed 
repairs ; they will eventually have to be done, when it will cost much 
more than it would to do them at onee. 

It will now cost at least ten thousand dollars to put the publie 
markets in good repair: one year hence it will probably cost double 
this amount. 


Public schools. 


The public school buildings of this city are, with the exception of 
a very few of them, sadly in need of repairs; many of them ina 
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dangerous and unnealthy condition, jeopardizing .the lives of the 
teachers and scholars, and a disgrace to an enlightened community 

and a commercial city with the standing of the city of New 
150) Orleans. 

[am aware thatowing tothe paststringent financial condition 
of the city, it has been almost impossible for her to do those repairs ; 
but it would be good economy for the city to borrow money, if nec- 
essary, and do this work at once,as it would save a very large percent- 
age of the amount which it will cost hereafter. 

The following statement will show the total cost of repairs, refur- 
nishing, vefitting, ete., ete., done upon all the public buildings in 
this department for the year ending December 31, 1877: 


Work done by contract. 


Harbor police station, Thos. O'Neil, contractor ...-..-..-.. $1,000 


Fire-engine house No. 22, L. Brusel, contractor...---~- ~~ -- 650 
Second recorder’s court, Jno. Page, contractor..---..-..-- 1,190 
Supreme court, URN SI COE antici tienen tiles ttt inienion 1,900 
Boys’ House of Refuge, R. J. Connolly, contractor. _-2.. ---- S25 

Total amount of comtract WORE .cnnccciccccccce cou GOTO 


All of the other repairs, ete., done upon the public buildings of 


the city during the past vear have been done by the regular employees 


of this department under my own personal supervision; the total cost of 


the same, including fuel, supplies, labor, materials, new furniture, car- 
pets, mattings, painting, kalsomining, ete., ete., only amount to the 
sum of 815,548.04, making the total ofthe entire expense of this de- 
partment as follows: 


151) Greneral and sundry repairs, ete., done by the reg- 
ular employees of the department... ..:--.. 815,348 04 
Work done by CORTES wn0+ encanta 9,675 OO 


$21,023 04 


Tire following statement shows the fall amount of expenditures 
for the entire department of water works and public buildings for 
the vear ending December 51, 1877: 


Water-works property, as per Statement Fo-..----- ~~ = 857,803 YS 
[mene ASIEN 6cnndcncnntsentabiiianes aes 9 ee ae 
Home of Aged and Infirm ------. ~~ --- imow ennai 4,357 45 
Smali-pox hospital ...... ...<.«. i dhe oe 15,169 OO 
Repairs, ete., to public buildings .............-..... 21,023 04 
Salary of keeper of court buildings and assistants .--- 2 850 OO 
Salary of clerks, sundry expenses, etc., administrator's 

I niuicinstnticenninn 1: ncaaishiprtioiminmasiaisnii tal Vai d454 69 
Clenssien: POGtIl CRG 0inn «kon nh: pede 2,875 00 


TORRE cree inne -ntimetnnmienieinia iinet ida a $126,951 73 


= aan 
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| did not intend to have given you a full and detailed statement 
of all the different jobs of work done by this department and the 
cost of each, but, as this report is already long and all of these de- 
tails are on record in the office, | have simply given vou the fore- 
yoing statement showing the total amount of the expenses of this 
branch of the department. 

And, in conclusion, allow me to tender to you my most sincere 
and grateful acknowledgment for all the invariable kindness and 
confidence which you have been pleased to give me during the past 

year, and rest assured that I shall at all times most cheerfully 
152 doanything in my power to advance your interests or add 
to the high reputation which you have so justly earned in 
the administration of your department. 
[ am, sir, most respectfully, vour obedient servant, 
Ss. W. SCOTT, 
(reneral Superintendent. 


155 Ordinances Nos. 6771, 6772, O7S1, 6755, G794, GSS4, 6S55, and 
Notice of Publication Relative to Assessment, Budget, Levy, 
and Collection of Tares for the Year 1881. 


Notic. 


[Interest on city taxes, ISS1. 
DEPARTMENT OF Finance, Crry Hae, 
New Orveans, March 31, 1581. 
Tax-pavers are hereby notified that interest will be charged from 
the 3lst of March instant, at the rate of ten per cent. per annum, on 
all unpaid tax bills of 188]. 
Respectfully, B. T. WALSH, 


Administrator of Finanee. 


lod & 155 City Ordinances. 
Ofticial. 
(No. 6771, administration series. ) 


MayeraLTy oF New Orz:eANs, Crry HAL, 
New Orveans, December 29, ’S80. 


An ordinance adopting an estimate of the revenues of the city of 
New Orleans for the year 1581. 


Be it ordained by the council of the city of New Orleans, That 
the following estimate of revenues for the vear 185] be, and the 
same is hereby, adopted : 
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1. Tax of five mills on the valuation of real estate 

and personal property, as per assessment-rolls, 

total, $97,540,605.07 for interest and redemption 

of premium bonds as per contract under act No 

31, approved Maren &, 1876 .....ncccccnunenes -Qeeetee OC 
2. ‘Tax of ten mills on the valuation of 

real estate and personal property as 

per assessmett-rolls, total, S97 ,540,- 


605.07, for city expenses. 2-22-22  SYTSA06 O05 
». Licenses —- cineca alee 200.0000 O00 
be I oii ioe time coe ee ee 
». Bills receivable. si cs so eee aaa at LO577 OO 
6. Interest, printing, and law charges 20.000 00 
4. WeROtVOS ONG IGNGINGES «6.40 000s; 150.000, 00 
ON i ce ee 21.000 OO 
Pn Oe Fh. onc we ow Reeve! 10.000) 00 
a ad 3.172 O4 
eg eee ‘psa ada oa 1.000 O00 
12. Sugar sheds ee S500 O00 
IS. Pound fees ; on vegsaciaa 1.000 00 
14. Miscellaneous - sk tpcdaee et 160,000, OO 
Total ..- sit inn eensiemencens utdaaa = a ee 
Less 20 per cent., as per act No. 38, ap- 

proved February 14, IST79__- ~~ -- $50.731 O] 

—— 1,402,924 05 

Sia es esos Se 

Loo Adopted by the eounet ot the elty of New ()rleans Pe- 


cember 2S, TSS0. 
Yeas—Delamore, Fagan, Fitzpatrick, Guilotte, Huger, Walsh—t. 
Nays—Blank, Mealy—t. 
JOS. A. SHAKSPEARE, Mayor. 


A true copy. 
A. McNAMARA, Secretary. 


(No. 6772, admistration series.) 
MIayorantty or New ORLEANS. 
City Haun, December 20, 1880. 
An ordinance adopting an estimate of expenditures of the city of 


New Orleans for the vear ISS]. 


Be it ordained by the ecouneil of the city oft New Orleans. That the 
following estimate of expenditures (including police and = schools) 
for ISS] be, and the same is hereby, adopted : 


THE CITY OF NEW ORLEANS, 


Department of improvements: 


Administrator’s office, salaries and ex- 


DED cde eich eemes cote eee 
er 
OO ON, DO oi din ciicnd io ocmeien O0,000 
Streets, bridges, crossings, and wings 30,000 
Draining canals and levees. __— = 
Canal bridges, repairs, a eee 000 


oN! IB 


cS 


Department of commerce: 


Administrator’s oflice. salaries and ex- 


PO inc edlind deinen td ncendnan - ee 
Wharves and landings........-.-- ——— 
PO in acne scentniss iii tosiec ae 

lof Drawbridges....... cian in 2,110 O00 


Department of water works and 
public buildings: 


Admiunistrator’s office, salarics and ex- 


a SEM SR ee ae a 3.000 
(‘ourt-louses, salaries and repairs. ae 6H O40 
Aged, infirm. and indigent....-----. ~~. 5.000 
Repairs, public buildings i Ee Oe EEE ST 7 OO) 
City hall, buildings, repairs, ete.. .-.2-- 1,509 
Public sinks, contracts. ..........---- 1.SO0 
Insane asylum, salaries and ¢ x pe HSeS 14,160 


Department of police 


Administrators office, salaries and eyx- 


GN aii adhesin aaieien ecm same Oe OU 
Public squares, salaries and expenses ; 2.00 
Publhe grounds, salaries and rents-. 2600 00 
boys Tlouse of Refuge, salaries, pro- 

CONN ns a hak oeenann 15,000) 00 
Cost removal sick and dead, salaries, ete 4,000 
Cemeteries, CGNRIE, GOR. . 2000s nccnnus 700) 
(Conveying prisoners, forage, ete.. 2. -- - HW) 
lire-alarm telegraph, city and sixth dis- 

I a cic ic a nla cate 15,000 


Maintenance of prisoners in parisl prison — 20,000 


Department of assessment 


Admiunistrator’s office, salaries and ex- 
I inde cneknesccmmen came conten 5200 
Bo: ird of asse ‘ssors—salaries, expenses n 
accordance with section 7 of act No. 77, 


approved April vcs ex esaciotsealaus | ee 


14—t) 


15 rH 


Departm 
Salaries and eX] 
|), raavrt ‘ 
th i ia = i] | fe. 


NEW ORLEANS WATER WORKS CO. \ 


ntorn ince 
i a " Ts.) (yt) 
; of} ! ; r j ~ 
11 4 
SR eases pe = ' 1} 400) OO) 
gister, salaries, et s 5 tyhhed tne 


t+, (eed tM) 


# ‘ 1) 7 ry t 
SsHiaPfles al Np “t's . . = « 2oe 
i 
NIavors brace 
=i { ‘o™- 1! i] PX De] =f “= 2 - i =~“ — en 
i 
‘ {| ; 1} ‘ ’ ’ 
1U\ Miediny 
; . . . 4 ‘ 
Saiarles or ilbrarlab, Keeper Of aPrehnlVves 
i 
; . *f . ’ . ty ee 
| [ Bee Th] Be iri] ‘ ASSili' aAcLION 
ecords OF district ce ($3. caumes nwiné oe 
{ | *¢ ‘ 
“th i ote. i] (j ‘ Solan ey Ly. _— —- -_—- - ~ “_- ~_- - - 
+? 6 sf 
i rit Sdceparlhielsl 
i 
“Aaiarles ana Derses 7 - noes sane 
tut ‘ , rr} mvuy 
s/t ; arr 
, ’ ’ . —. ‘ ’ , 
roceculhnys | LIC! POU ALION i 
ranahces eports md = advertise- 
hije t =] pee 3 rere os 
A] +o > 
a | ii i | MCD DIStrecvors — -— -— — io ye iM) 
ob? ond 
9 ae ; . PT ied th) 
eve i ata i itval Li o ~ - 
Orniuihy \ 
| ar ry| j' i \ if} ris " aE, (it) 
erhitina t t | 1.) tO OM) 
ier cat pit? \ N ii Pau _- oi P 
| | ‘ year rpyes? 
i if ty ‘ Pbierits 


ith) «ls 
: : . 7 
de? IOr ALS Y 


hiremne hs 


t for SL4OL000 


bie \ssoclation ror Cit 


POMC OD) 


: ‘ t > . 
abode \ssoctution = tor 


: 


Irict agallist ontract 
iy) eae eee 


(haritabie Association 


for sixth district agaltist contract for 


£1) 2.000-. 


Sb) On) 


| 


| silt) fe) 


3) | (inh bn) 


P00) 0) 


£340 00) 


, sian) tit) 


yo gt) OW) 


14) Lin) i) 


, (00) i) 


st ae G00) 


Lee) Oy 


i 


Sy 000M) Mt) 


ae safe 
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Firemen’s Charitable Association for 
seventh district against contract for 


SSM) S700) OO 


- * = -_ - - — = 


o> WW OM) 


‘- 


(‘riminal justice 


Jury commissioners—salaries, ete... —- Soo 00 
Reeorders’ courts, justice s of the peace, 

and constables . er se 
Rent of police stations .......--. —_ eee ee 


a? § wry (iM) 


Miscellaneous 


Support of orphans . es . 1.632 00 
law charges ........ ; ~ 15.000: 00 
(‘oroners and prorlice surgeon ...... sit alii OO) OO 
Recording deaths _- oi sae - S50) OM) 
TRIES bnnccenas wid ia call 20,0000 00 
Interest and redemption....-..-...... 486,703 02 
Interest on city park hotes ia , flosd OO 
(‘rescent City }» Oe ‘ seis PS5.0000) (HM) 
rr OOOO) O01) 
Wharves and landings, $150,000, less 20 

NOT COU. .cccnncnues — aes" spo oF 

L1T20.265 O2 

a oma «eae makita dieiiae S507 OS 


S1.SSO.627 10 


Adopt d by the counell of the cCItv of New Orleans December 2S, 
1SS0) 

Y eas—Delamore, Fagan, Fitzpatrick, Huger, Walshe 

Navs—Gullotte, 1. 

Blank—Mealey, 1. 


«?. 


JOs. A. SHAKSPEARE, Wayor. 
A true COPY. 
M. MeNAMARA, Secretary 


160 (No. 6783. administration series. } 


MAYORALTY OF NEW ORLEANS, 
Ciry Hann, December 31st, 1SS0. 
at it ordained by the counel! of the city of Ne w f Dele ans, That the 
assessment-rolls of ISSO, prepared bv the board of assessors, show- 
ing the value of taxable property in the citv of New Orleans to be 
as follows: 


cialis mea Te eee ne 820.288. 955 00 
cee geet nT Senn Pa eee SRR 1.644.834 00 
I i aoe iil i SSO.327 00 


Horses and carriages. .....--.-- 1314835 00 
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lenrv Bier vs. City of New O) 


No. O1S0 l nited Stutes Lous Pless (itv of New O) 
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N 7182 | nited States « Bertha Strauss vs. Citv of New O) 
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No. 41200 lL nited States « Lea | Gileises (itv of New 
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NO bd 0 bite =! cs 1’: Purdean ( vy of New Oh 
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dered in favor of Miller, Stoutenle 
Thomas Pickles \ly 
block, Louis Pless, Bertha Strauss 
city of Baltimore. Chas. W. Horn 


ana aealhst said CILV, NAaMels 
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1. In favor of Miller, Stoutenburge & Peekham 


il nited States crrenit court ren 
re & Peckham. Charles Laue 
&\ Mrs. DAlmbert. Charles B 
Paul Tolan 
respectively 


Pini J (sleTses 


¥- James W Ponk« 


Pyeehy hele by \Ti} 
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ler & Peckham) for the sum of 382,600, with five per cent. per an- 
num interest from vanuary 4, 1S7o: costs of suit, 8150.55. 

2. In favor of Charles Lauer for the sum of $595, with five per 
cent. Interest per annum froma January 1, 1878. 

3. In favor of Charles Lauer forthe sum of 8599, with five per cent. 
per annum interest from April 1, 1S75 

}. In favor of Charles Lauer for the sum of 829,965, with 6 per cent. 
per annum interest on S825 from October 1. 1875; on $206 from 

April 1, ISTO: on 825 from October 1, 1876; on 84,270 from 
165 April 1, S77; on S4,270) from October 1, 1877, on $4,270 

from April 1. IS77 > on 84.270 from October 1, 1S7S: on 82.470 
from April 1, 1879; on 34,270 from October 1, 1879; on $4,270 from 
April :. ISSO: costs of sult, S1 25.15. 

>. In favor of Henry Bier for the sum of $4,450.56, with five per 
cent. per annum interest on 83,500 from June 1, 1875; on 850 from 
July 1, IS75: on $20 from December 1, 1875; on $20 from June i, 
S75: costs of sult, BH6HG. | 

6. In favor of Henry Bier for the sum of 85,825, with five per 
cent. per annum interest on 8450 from July 1, 1876; on 860 from 
July 1, IS77; on 83350 from January 1, 1877; on 890 from January 
|, ISTS; on $360 from July 1, 1878; on $200 from January 1, 1879; 
on S500 from July 1, 1879; on $3500 from January 1,1880; on 81,695 
from July 1, IS75: on S30 from December 1, 1875; costs of suit, 
So6.7). ! 

7. In favor of Henry Bier tor the sain of 82,975, with five per 
cent. per annum interest on 8350 from January 1, 1876; on $175 
from July 1, S76: on 8550 from January 1, 1877: on 8300 from 
July 1, S77: on $350 from January 1, 1878: on $550 from July 1, 
ISTS; on 8350 from January 1, 1S7%: on $550 from July 1, 1879: 
on 8500 from January 1, 1SS0; costs of suit, 896.60. 

S. In favor of Henry Bier for the sum of $9,052.91, with five per 

cent. per annum interest on 811.66 from July 1, 1874; on $125.50 
from July 1, 1875; on 81.565 from April l, 1875 ; on 87,410.25 

66 from July 1, 1875; on 8122.50 from October 1, 1875: costs 
of suit, 855.85. 

% In favor cf Henry Bier for the sum of S1,000, with six per 
cent. Interest per annum frota September 1, 1874: costs of suit, 
S5S.60. 

10. In favor of Hlenry Bier for the sum of 85,990, with five per 
cent. per annum interest on S120 from November 1, 1S76; on S350 
from December 1, 1876: on S50 from May 1, 1877; on 830 from 
Nov. 1, IS77: on S30 from May 1, 1878; on 8159 from July 1, 
ISTS; on 82790 from January 1, 1878; on $30 from November 1, 
ISvS; on S210 from January 1,1S79: on 8350 from May 1, 1879; on 
SOO from July 1, 1879: on S240 frem January 1, ISSO; costs of suit, 
$55.0. 


11. In favor of Henry Bier for the sum of $5,736.25, with | 


from April 1, 1875; on 8577.50 from July 1, 1875; on $1,986.25 
from April 1, S75: costs Of suit, $69.20 
12. In favor of Thomas Piekles for the sum of 819,454.15, with 
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five per cent. per annum interest on $2,686.18 from June 30, 1874 ; 
on $2,776.68 from July 1, 1874; on 82,310.02 from August 31, 1874; 
on $2,716.62 from July 31, 1874: on $2,716.62 from October 31, 1874; 
on $2,716.68 from November 30, 1S74; on $3,591.20 from November 
OU, IS74; on 82,716.68 from December 51. IS74: costs of suit, 
$215.65. 

In favor of Thomas Pickles for the sum of 833,031.06, with 
— per cent. per annum Interest on $545.55 from January 31, 1875; 

on $540.45 from February 25, 1875; on S540. fo from March 
167 BT, US75; on 854045 from April 30, 1875; on $540.45 from 

May 30, 1875; on 8540.45 from June 50, 1875; on $1,351.15 
from July 51,1875; on $1,351.13 from August 51,1875; on $1,628.07 
from December 31, 1S76: on 381,654.50 from October 31, 1S77>: on 
$2,172.09 from November 50, 1S77: on 81,551.15 from September 30, 
IS75: on $1,551.12 from October 30,1875: on $1,351.12 from Nov. 30, 
IS75: on S1, S05.10 from Noy. 30, 1S75;: on S2.772.06 from August 
0, IST5; on $2,772.06 from Sept. 80, S76; on $1,631.28 from Sep- 
tember 30, IS7T7: on $1,654.50 from November 30, IS77: on $1,637.51 
from December 31, 1877: costs of suit, $153.15. 

14. In favor of Mr. and Mrs. 1) Almbert for the sum of 81,170, 
with five per cent. per annum interest on 890 from November 1, 
S75: on $180 from November 1, 1876: on SISO from May 1, 1877; 
on S180 from November 1, 1577: on SISO from May 1, 1878; on 
S1S0 from November 1, ISTS: on SSO from May 1, IST: costs of 
suit, 874.55. 

15. In favor of Charles b. Block for the sum 850,250, with tive 
per cent. per annum interest from July 1, [876, on 87,520; on $130 
from November 1, 1876; on 89,750 from Janaary 1, IS77; on 
89.630 from July 1, 1877; on $11,550 from January 1, 1578; on 
S10440 from July 1. IS7S; on 8350 from November 1, IS7S: on 8720 
from Jan. 1, 1879; on 830 from May 1, IST; on 830 from Novem- 
ber 1, IST: on 8720 from July 1, 1879: costs of suit, SLOASOS. 

16. In favor of Louis Pless for the sum of $9,600, with five per 
centum per annum interest on $1,200 from July 1, 1876; on $1,200 

from January 1, 1878; on $1,200 from July 1,187.4; on $1,200 
68 from January 1, 1879; on $1,200 from July 1, 1879: on $1,200 

from January 1, ISSO; costs of suit, 890.15. 

In favor of Bertha Strauss for the sum of $2400, with five per 
cent. per annum interest on 8300 from July 1, 1S76; on 3300 from 
January 1, 1877; on $300 trom July 1, 1877; on $3500 from Jan. 1, 
ISTS; on $300 from July 1, S78; on $500 from January 1, 1879; 
on $300 from July 1, 1879; on $300 from January 1, 1880; costs of 
suit, $57.65. 

18S. In favor of Paul J. Gleiss for the sum of § 
cent. perannum interest on $2,430 frora July 1, 1S76: on $2,450 from 
July 1, 1877; on $2,430 from July 1, IS7S: on $2450 from July 1, 
1879; on $420 from August 1, 1877; on $420 from August 1, 
IS7T8:; on $420 from August 1, 1579; on 830 from November 1, 
1876: on 30 from 1, 1877; on $30 from November 1, IS7TS8: on S30 
from November 1, 1879; on $180 from December 1, IS76: on S180 
from Dee. 1, 1877; on $180 from December 1, 1877 ; on S180 trom 


25.850, with 5 per 
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December 1, 1878S; on S180 from December 1, 1879: on $2,480 from 
January 1, 1S77; on 82,450 from January 1, S78; on $2,430 from 
January 1, 1S79; on 82450 from January 1, 1550; on $420 from 
February 1, 1S77: on S420 from February 1, S78; on $420 from 
lebruary 1, 1ST; on S60 from May 1, 1879: on $50 from May 1, 
ISTS; on S350 from May 1, 1877; on SISO from June 1, 1877; on 
$180 from June 1, ISTS: on SISO from June 1, 1879; costs of suit, 
$138.45. 

19. In favor of Paul Tulane for the sum of 85,000, with 
169) = six per cent. per annum interest from May 1, 1S74: costs 

of suit, 861.45. 

20. In favor of the city of Baltimore for the sum of 314,000, 
with five per cent. per annum interest from Mareh 19,1878; costs of 
suit, So0.60, 

21. In favor of Charles W. Horner for the sum of 82,040, with 5 
per centum per annum interest on S60 from May 1, IS7%: on S60 
from November 1, 187%; on S60 from May 1, 1580; on 860 from 
Nov. 1, ISSO; on S600 from July 1, 1879: on S600 from January 1, 
ISSO; on S600 from July 1, 1SS0: costs of suit, $55.55 

22. In favor of Charles W. [lorner for the sum of $1,260, with five 
per cent. per annum interest on S600 from July 1, 1575; on S600 
from January |, i879; on SOO from November 1, 1S7S. 

25. In favor of Charles W. Tlorner for the sum of $1,620, with five 
percent. per annum interest on S150 from July 1, 1876: on S150 
from January 1, 1877; on S600 from July 1, 1878; on S600 from 
January 1, 1878; on $60 from November 1, 1S77; on S60 from May 
+ IS75 * costs of sult, S50 170. 

24. In favor of James W. Peake for the sum of 82,572.50, with 5 
per cent. per annum interest on S8907.90 from January 1, 1875: on 
$857.50 from April 1, 1875: on 8857.50 from July 1, S75; cost of 
suit, SSO. 

SeerTi1on 1. Therefore be it ordained by the mayor and adminis- 
trators of the CLLY of New Orleans in council convened, That, exclu- 
sive of taxation expressly provided by law, a special tax of three and 
three-fourths one-hundredth of a mill on every dollar of taxable 

property within the limits of the city of New Orleans be, and 
170) ois: hereby, levied, In pursuance to said peremptory man- 

damus, to pay the judgment in favor of Miller, Stoutenberg & 
Peckham (now held by Miller & Peckham), amounting, with interest 
computed up to January 1, ISS), and costs as aforesaid, to 85,598.96, 
thirty-three hundred and ninetyv-eight and ninetyv-six one-hundredth 
dollars. 

Sec. 2. Be it further ordained, ete., That, exclusive of taxation ex- 
pressly authorized by law, a special tax of thirty-six one-hundredth 
of a mill on every dollar of taxable property within the limits of 
the city of New Orleans be, and is hereby, levied, pursuant to said 
peremptory mandamus, to pay the judgment of Charles Lauer, 
amounting, With interest computed to January 1, 1581, with costs 
as aforesaid, to thirty-four thousand nine hundred and twenty one 
two-hundredths dollars (854,921.02). 

Sec. 5. Be it further ordained, ete., That, exclusive of taxation 
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expressly authorized by law, a special tax of thirty-five and three- 
fourths one-hundredth of a mill on every dollar of taxable property 
within the limits of the citv of New Orleans be, and is hereby, levied, 
pursuant to said peremptory writs of mandamus, to pay the judg- 
ments of Henry Bier, amounting, with interest computed to Jan- 
uary 1, 1SS1, and costs as aforesaid, to thirty-four thousand six 
hundred and thirty-nine 4) dollars ($34,659.41). 
Sec. 4. Be it further ordained, ete., That, exclusive of taxa- 
171 ~~ tion expressly authorized by law, aspecial tax of ;°) ofa mill 
on every dollar of taxable property within the limits of the 
city of New Orleans be, and is hereby, levied, pursuant to said per- 
emptory writs of mandamus, to pay the judgments of Thomas 
Pickles, amounting, with interest computed up to January 1, 1881, 
to sixty thousand and three jf, dollars ($66.003.37). 

Sec. o. Be it further ordained, ete., That, exclusive of taxation 
expressly authorized by law, a special tax of one and one-half one- 
hundredth of a mill on every dollar of taxable property within the 
limits of the city of New Orleans be, and is hereby, levied, pursuant 
to said peremptory writ of mandamus, to pay the judgment of Mr. 
and Mrs. D’Almbert, amounting, with interest computed to January 
1, 1SS1, and costs as aforesaid, to fourteen hundred and forty y’, 
dollars (31,440.10). 

Sec. 6 Be it further ordained, ete., That, exclusive of taxation 
expressly authorized by law, a special tax of 60 and one-half one- 
hundredths of a mill on every dollar of taxable property within 
the limits of the city of New Orleans be, and the sulne is hereby, 
levied, pursuant to said writ of mandamus—peremptory man- 
damus—to pay the judgment of Chas. B. Block, amounting, with 
interest computed up to January 1, ISSI, to, and costs aforesaid, 
tiftv-eight thousand eight hundred and fourteen iy dollars 
(SOS S14.55) 

Sec. 7. Be it further ordained, ete., That, exclusive of taxation 
expressly authorized by law, a special tax of eleven and one-half 

one-hundredths of a mill on every dollar of taxable property 
172 ~—s within the limits of the eity of New Orleans be, and is hereby, 

levied, pursuant to said peremptory mandamus, te pay the 
indgment of Louis Pless, amounting, with interest computed to Jan- 
uary 1, ISS1, and cost- as aforesaid, to eleven thousand and ten fif- 
teen one-hundredth dollars (S1L1,010.15). 

Sec. S. Be it further ordained, ete., That. exclusive of taxation 
expressly authorized by law, a special tax of three one-hundredths 
of a mill on every dollar of taxable property within the limits 
of the citv of New Orleans be, and is hereby, levied, pursuant 
to said peremptory mandamus, to pay the judgment of Bertha 
Strauss, amounting, with interest computed to January 1, ISS1, and 
costs as aforesaid, to twenty-seven Lundred and eighty-seven and 
sixty-five one-hundredths dollars ($2,787.60). 

Sec. % Be it further ordained, ete., That, exclusive of taxation 
expressly authorized by law, a special tax of 28 and one-half one- 
hundredth of a mill on every dollar of taxable property within the 
limits of the citv of New Orleans be, and is hereby, levied, pursuant 

Jo—soY 
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to said peremptory mandamus, to pay the judgment of Paul 
(;leises, amounting, with interest computed to Jannary 1, 1881, and 
costs as aforesaid, to twenty-seven thousand two hundred and eighty 
lollars (SZ7 280.95 

see. 10. Be it further ordained, ete., That, exclusive cof taxation 
expressly authorized by law, a special tax of sixteen and one-fourth 
one-hundredths of a mill on every dollar of taxable property within 

the limits of the Cit of New Orleans be : and is here by, le Vie d, 
175 pursuant to said peremptory mandamus, to pay the judgment 

of the city of Baltimore, amounting, with mterest computed 
iQ January i, )33i., and costs as aforesaid, to fifteen thousand seven 
hundred and twenty (°°, dollars ($15,720.60). 

Seco. 1). Be it turtle r ordained, etc., That, exclusive of taxation 
expressly authorizes w by law, a special tax of four and one-half 
one-hundredth of a vill on every dollar of taxable property within 
the limits of the aie: of New Orleans be, and ts here nih levied, pur- 
suant to sald peremptory mandamus, to pay the jud ement of Paul 
Tulane, amounting, with interest computed to January 1, 1881, and 
costs us aforesal q, te lorty- LWo hundre (| ana SIXTY V-one forty-five one- 
hundredth dollars (84,261.45) 

Seco 12. Be it further ordained, ete., That, exclusive of taxation 
express] \ authorized by law, il special tax ol SIX anid one-elghth 
one-hundredths of a mill on every dollar of taxable property within 
the limits of the city of New Orleans be, and is hereby, levied, pur- 
sant to said peremptory writs of inandamus, to pay the judgments 

Charles W. Tlorner, amounting, with interest computed to Jan. 1, 
ISS]. and costs as aforesaid, to five thousand elalit hundred And 
forty-one ,°), dollars (85,541.06) 

See. 15. Be it further ord: ‘ined. ete., That, exclusive of taxation 
CX} ressly authorized by law, a special tax of three and three-fourths 
one-hundredths of a mill on every dollarof taxable property within 
the limits of the city of New Orleans be, and is hereby, levied, pur- 

Sulant to said Napees. tried 3 mandamus, tO pay the judgment of 
174 James W. Peake, amounting, with interest computed to Jan- 

vary |, S81, to thirty-three hundred and ninety-eight fifty- 
one hundredth dollars (83.598 50) 

Sree. 14. Be it farther ordained, ete., That the administrator of pub- 
le accounts be, and is hereby, instructed to ee in each and every 
tax-bill of the city of New Orleans made out by him against the 
laXx-pavers of said city the agevregate amounts of the special taxes 
heremmbetore levied purstlant to said peremptory writs of mandamus. 
The said amount shall be specified in each bill among the other 
Items that are subjects of taxation, Opposite the words “* Special judg- 
ment tax levied by order of the United States circuit court and or- 
dinanece No. —, ALS.” and when said special taxes are thus included 
in all of ssid tax-bills the “athe shall be delivered to the adminis- 
trator of finance for collection in the manner prescribed by existing 
laws. 

Adopted by the council of the city of New Orleans February 1, 
ISSI. 
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Yeas—Delamore, Fagan, Fitzpatrick, Guilotte, Huger, Mealey, 
Walshe. 
JOS. A. SHAKSPEARE, Mayor. 


i. (No. 6835, administration series.) 


Mayoratty or NEW ORLEANS, 
Ciry Harn, February Ist, 1881. 

Whereas the United States circuit court, fifth judicial cireuit and 
district of Louisiana, had made peremptory a writ of mandamus in 
the matter of the “ United — ex rel. J. F. Viguier vs. City of New 
Orleans et als.,” No. 9224 of the docket of said court, commanding 
the mayor and the several administrators to forthwith levy and ap- 
portion a tax upon all the taxable property of said city sufficient in 
amount, after making the same allowances for insolyencies, delin- 
quencies, as the law makes for general purposes, to pay the judg- 
ment rendered in favor of said relator, J. fF. Vigner, against the city 
for the sum of four thousand nine hundred and ninety-nine 5% 
dollars (34,999.50), and costs amounting to eighty-two °° dollars 
(882.99), 

Section 1. Therefore be it ordained by the council of the city of 
New Orleans, That, exclusive of taxation expressly authorized by law, 
a special tax of five and one-fourth one-hundredths of a mill on 
every dollar of taxable property within the limits of the city of New 
Orleans be, and is hereby, levied, pursuant to said peremptory man- 
damus, to pay the judgment of J. F. Vigner, amounting to a total 
of five thousand and eighty-two 4, dollars (85,082.49). 

Sec. 2. Be it further ordained, ete., That the administrator 
176) of public accounts be, and is hereby, instructed to include in 
each and every tax nll of the city of New Orleans made by 
him against the taXx-pavers of the said city the amountof the special 
tax hereinabove levied pursuant to said peremptory writ of Injune- 
tion: that said amount shall be specified in each bill with the other 
special taxes heretofore levied, among the other items that are sub- 
jects of taxation opposite the words “Special judgment tax levied by 
order of the United States circuit court and ordnance No. —, A. 3,” 
and when thus included in all of said tax bills the same shall be 
delivered to the administrator of finence for collection in the man- 
ner prescribed by existing laws. 

Adopted by the council of the eity of New Orleans February 1, 
ISS1. 

Yeas—Delamore, Fagan, Guilotte, Mealev, Walshe, Huger. 

Absent—Fitzpatrick. 

Jos. A. SHAKSPEARE, Mayor. 

A true copy. 


M. McNAMARA, Secretary. 


The undersigned hereby certifies that the foregoing pages, num- 
bered from three (3) to eighteen (18), included, contain true and cor- 
rect copies of the ordinances therein specified. 

(SEAL. | (Signed) C.L. WALKER, 
Secretary to the Mayor. 
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ri Document G.  Oilere din Lvidence hy Defendant, to be Filed with 
Bill af lrceptions (ls Le ing the hi idence lejected hy the (ourt. 


[S7). 
No. of bill, 77. 
Name, N.Q. City W. W. Co. 
Assessment, 3420,000. 
Tax, 36,500. 


lndorsement. 


Sq. 4-172 stock...... 0: 0 seb eaten aidiplaidad hae 
oe Rhee rag 1 atic tect aiaiglat a a 
BG. Bion ccneneosnses cian sencnnmnnenaiain meer 
BG. Be DR conc cin wnene saci centenciglnedqaanes 


No. of bill, 104. 

Name, N. O. City WW. Co. 
Assessment, 8396.000. 

Tax, 87,211.16. 

$1,271.16 special. 

$5,490.00 regular. 


lndorsement. 


re CABO oc oi ini imneew sissies suai 
EE Winco omc cnchaned wens hades as a ee 
Se ta... if . i. Pe nae 
i a waa 2 

1758 i888]. 17-84. 

No. of bill, SSSO. 

Name, N. O. W. W. Co. 

Assessment, S643,770.75. 

‘Tax, 811,484.87, Capital stock. 

ISS]. 


No. of bill, GS. 

Name, N. O. City W. W. Co. 
Assessinent, S140,000. 

Tax, 82 497.60. 


lndorsement. 


_— =—_— — = i ~ae ceremeg@e@eGeeq@Gge— -_-—-_— ss Goes = =< =< <s 
2G) 

ele ——_—— ee a ee ee ll Ee ee a ee 
»*> 

So — et te et eee a 


S2OH5 OOO 
79,000 
TOO 

9,000 


S4?0 000 


~ S256.000 


5000) 
TOO00 
65.000 


S396 000 


85.000) 
70.000 
60,000 


$140,000 
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ISS. 
No. of bill, 4. 
Name, | 
Assessinent, S147, 000. 
bax, 84,667.25. 


lndorsement. 


Sq. = = Send: cicek “dein eorcainenecaaia ee ee $5,000 
i RRR aD TIE A LA LS NE sae 7 000 

i ai a a es oem 40,000 
EEE SR aaNet i oe ae cen miamanidndeee ei Cas 60,000 


S$147.000 
kL 1SSZ. 


No. of bill, 6005. 
Name, N. O. W. W. Co. 
Assessment, SS60476. 
Tax, $27,820.11. Capital stock. 
180) Orrice Boarnp oF STATE AssESSORS, 


NEW ORLEANS, October 16th, ’85. 
This is to certify that the following Is a correct copy of the assess- 
ment made against the shareholders of the New Orleans Water 
Works Co., embracing the names, number of shares, and market 
value of each share for the year 7SS80, as shown upon the books on 
file in this office | 
Square No, 222—st. Charles, Carondelet, Perdido, and Gravier Sts. 


No. of shares. 


Abaseal, M. Se a : Do. at $30.25 is $1 255 rea 
ADTeneGh, TIONEY.. 2220. — ae Se 16.556 00 
Ane. FO ica: ks 3. ihe 105 75 
Pe ee are SOO. agteg ee 10575 00 
Anderson, Mrs. Emma Jane. —- S, me 9S? 0) 
Alen @ BMG cccnnsses- , eS 2 105 75 
Aue TE. SE cecces sacs 10). ee oe 302 50 
ee, eee OM i bates ea - jwve. YS aa 19.108 23S 
ee ee ee. gn. ieee ‘ 24, aoe me S46 00 
a awe 621, oe 21,890 25 
Brousseau, A. f.....-. | 113. oe on 3.983 25 
NSS Giga SEA SEED ‘ LO). ™ st ae > Ded (iW) 
Bonnabel, Anais... -.. a ‘ 2, ae TOD OO 
eS 8 100, anon 8595 00 
a, | A ee So eal DOO, i 7.050 00 
Jarton, T.S., broker Se ees 25,617 00 
Brittin, A., OFORET <an< ones oe 17%, a HGS 75 
Black, Camelia A., Mrs..._.---- 10), ae 1.410 00 
iene 100, a 3.595 00 
OU Bie. ackitewonn< ees 70, ... 2 467 50 
ON eee Pai RS OE ae Oe ae oth. arn: 1.057 50 


bags) $157,884 75 
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No. of shares 

1S] Amst ever ....«< ESO sc ceaientn bas 

I TA. Bo edtaice enn 10, at $35.25.... 
UU , Tak. cccnminniemntiinn 25, © ae 
Bergerot, Mrs. Wid. A. —. DS, ag 
Bergerot, Mrs. Alphonsine——--- LV),  -  niilidh 
Bignon, Mrs. Mary L. 2, 
DORNGS, POUND cic enn iwecann A ae 
3 OE eee 4G i an 
Cerny, © NB i ecicas ob, 
(C‘assard, Jules- ee are NT eared 8 240, ero 
City of N. ©. subs. bonds pur- 

chased for outstanding bonds - 105, free. 
Cee OE he SA. a ices nae L654, free. 
Cones; FUTURES... ocnnncnne anitts 3, at $35.25. 
Chek. tiene OP. ncunas ; 0. ae 
eee FEO. didi aa O00), ae 
i Te 10, tla 
Cee Wt. Wiccnumesasiies 10, oes 
Conner, Mary B., Mrs. -- ae 1d, Fae 
(lark, Lizzie D.. tutrix acai 50, . 
Collayanni, Rosalie ........... 10) je pe Ree 
Cunningnam, Alex. N...--- >, ’ ao 
Cunningham, Rob’t W..20 2 -. ”, , 
Despagne, Mrs. Marie - ae ya | J ” 
Dupasquier, Ferdinand PF. .2-22. 76, oe 
Deaphin, BM. A. ..<n0«.- , 2. marae 
Ps SO a tcnden sandddnaen ‘a ae 
ee TR ec cw wn 3, : 
eee i EER ee me RE ON , a : 
De buvs WN Ooden hs hie aie alk “es dis ak ae 4d. me 
Delgado & Co.-. a am {), yee 
in ee - Ls, niin 
I Tlennecourt, ¥ A. as al henie le ‘ 13. Cee 
ee Oe i eee li, ie 
4.504 

IS? a a. iieeneieaneas 

De Buys, James .--. ~- -- 17, at $35.25... 
Doswell. ae ot cea 10), hoe 
SS Re Or eer ane Tee a Se 
De Ruvter, ESS eee 42). 66 qi 
eee. BAvIte Th. «nncas « : Hl, 
Delvalle & Lapeyre -..----- 4A0, ee 
ere L42, a 
Denegre, Henry P., Mrs. . 1) im 
i eeine . OF nee 
OO hi cin miiieioti insicriins 75 cena 
| Enea et WW, a. 
ES Se | SRE Wer aaa eee eee D2 as 


Ys. 


S157,SS84 
1.410 

SS] 

2 O44 


cy = 
oe 


SS] 
70 
2645 
1.2060 
S460 


1.445 
14.100 
5.005 
O20 
SS] 

? 645 
1,762 
1,903 


» 
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LS eee | 
Foureny, (atl .<<<<«.«-- 
Forman, B. Ro. i 
Fink Asylum Fund Tr. . 
Factors’ & Traders’ Ins. 
Fernandez, O. V....-.-.. 
l'rederick, Mrs. Mary e, 
lFernour, k. C., broker 
(;authier, Cora, Mrs. .—- 
(green, Mrs. W.. 
(rirardey, e.. Be. 
Giair, Henry Wainwr 


» 


Ilvinan, Mrs. 


Llineks. John W. ee ae me 


[lassinger, Jacob 
Herrick, 8S. S., Dr. 
Hibernia Ins. Co... 
Ilenderson, John — 
Hanson, Edward 
VO, Bi Wicked 
Holliday, Dr. DOC. . 
Hackett, Michael 
Harney, John 
Llelwe ge, Peter 


Hlerman, bro. ' a 
Hopkins, Aristide 
Haag, Henry . 
Hlebrard, T. W 
Ilunt, T. O1.- 
Seen: Wks Be acs 
Henshaw, J. M. .__- 
Isaacson, A. M._-- 

Isaacson, A. HL. -. 


“-———— + "=e - o- — — — « 


Jones, Thos. - 
Johnston, J. M 


-—-—————- = = — — — = — ee 


Jones, Mrs. Cecile 


-— —es ee -—-—— — + — — — — 


vo. of shares 


SLO, at S35. 


ie. 


on. 


yh 

3 
lO, 

» 


aw), 


oo), 


am 


11.1$4 
ee | 


ld, at $30.2 ...- 
20, 


ts 
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$10,927 
387 
S46 


> F< e 
oD) 


1.092 
1410 
1.762 


1250 


28 200 


1.445 
7.050 
1.762 
1,762 
3,268 
oO SS6 

S10 
1,057 


TOD 
2,520 
705 
od 
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Keenan, B.A. 
Kerehoff, Mrs. B. F. 


ee ee 
Krumbhaar, Chas. C. 
Kendig, I. A 


Lewis. Thuo. Mrs 


Amt over 


1S4 


ee i ee 


cmmetet. Bb0e0 ©. « .unnense 
Lacopere, Fumin -. 


Louisiana Nat. B’k.  _-.. 


Leblane, Joseph 
La. State Lottery i. . 


Lazare, Mrs. Wid. Cora... 


[eete. J. L.. 


Leaumont, A. - i 
Labatt, D.C. ae 


ee ite 


Landry, A., Dr. opie ey 
ee an 


Lange, RE Se 
Levi & Newnmann ...... 
Lesassier, ( CO, - 


_——_-- -— = 


Luyster, Sallie, Mrs. 


Laskey, PN scans 


ee oS eee eae 
Latond, Thomy rs 


catia @ tieGliin. . |... oka 


Landauer, A. J. 1. 
Lanaux, ©., agent . 
et Se ee 
Merchants’ Ins. Co... 

Morel, Septina s diac ba ta ale 
Menges, Sophia ne 


——— « 


Miltenberger, ( hdille. Mis | 


“vy eae 


a Joe 


MeLaughlin, Wm. ..-.-.. 


ISO Amt over - 


May, Eugene--_--- 


Martina, Eugene 


SSS: ELE AG OEE 


ee eee 
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Ni 
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a 

~_- - 
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GS. 


. 
7 


oft ~hares 


iS. at £35.25... 


Works 


*s 


at S3o.2. 


—_-—- -— «= 


~~ = — 
= 
— - 


SO34 50) 
205 OO 
TO OO) 

ao Zo 
9992 HO 
176 2d 
S387 100 75 
SOS7 L000 7H 
30 Zi) 
a0 2 
LO74 Ow 
7400 25 
TO ow) 
14] Oo 
IH) TH 
14] Ow 

Y Hou OO 
TOD OO 
yo) 4) 
10 40 
L410 00 
~ 11S Oo 
$IDE Fd 
S285 742 
B52 50 
ded OO 
se OD 
Dee OO 
246 Fd 
He 0 

5 yt) 
7400) 00 
12954 SO 
O35 0 
176 2d 
141 Oo 
9287 OO 
409 J 
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Mather, Mrs. Louise 
MeNeil, Mrs. E. . 
Malard, Miss 


Malard., 


N. O. Harbor Protection Co 
Neugass, 
Neugass, 
O’Reagan, * 
() (Connor, 


Outling, 


Remberton, 


Pena, IF. 


Pele. J. la«- 
Perier, A. P. W. . 
Philippe, ¢ 


Peal, W. 


Pargoud, \: TL eviiatibinudand 
Bloc k & Co.. 
Pilsbury, 


Pottier, 
Pujo, ( 


Plauche, F. 


1S6 


Roehl, Hermann 
Rabouin, Alphonse, Jr.....---- 


Rooney, 


Shiff, Eugene... ..- 
Shiff, Arthur 
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_——— =— *— =| ee 


Thomas H...... : : 


~~ —-——<— -—— — — =| 


Poff, Mrs. Harriett N..-..-.--- 
Rance, Dr. H 
Roberts & Co 


‘(“——— ———_—— — — = — 


No. of shares. 


150, at $35.25.2-- 
100, 


-———-"————-— =— -—-— = - = - — «© 


Shiff, Gustave Shiff ..-.—_-- 
Shiff, Theo...... 
Sere, Victor—. - aise 
ee 
Sweet, Geo, 
Simon, Joseph 
Seixas, J. 
Schaeter, 
Stewart, . 
Simms, ° 
Simmons, 
Stille, Dr. 
Sanders, L. M 
Seuil, T.S 
Soniat, Chas. T 
Sevain, W.W 
]}6-— 


-—— —-— = wr rer er re — = ee 


~~ -—-———-— + —— — — -— 
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———— Ss ere — — — ee ae 


el 
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= Pry 


»f iv 


deed 5 
167 é 3 
300, 
25, 
50. 
oN 
“<= ’ 
“ty 


ORLEANS, 


$5,287 


320 


176 2 


176 
458 
7,050 
70 | 
246 
28? 
70 & 
30 
1,022 : 


70 8 


o~ 
oe 


on.) 

oo. 

528 
1,480 
° 643 


Fy wot 7 


mr epee 
Sy 


528 
928 
105 
423 
176 


28 609 


$528 609 
10575 


SS] 
1,762 
UST 
1,022 2 
423 


70 5 


oo | 
O17 
211 
246 


15,686 25 
1,762 6 


88] 
3,020 
2 820 
1,410 

l | 280 
| 3,025 


SS] 


302 5 


122 


ee | ee 
Saunders, Eugene D.....------ D, 
Toby, Edward 
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No. of shares. 


eR, Br Gk nike eecnnn SO), eames 
I l, eee 
TE ss 6 ik oi os es if ee 
iilion, T. W... Cn Eee I 2, aa 
EE OR OP  kekeneanesntwens (}, eh tae 
TO 45. en ne 
Twitchell, Mre LL. Heo. ae Lo, ” ca 
I Se ME IT (2, eae 


1S7 
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Taylor, George ssaiicaiasaa! ie ual 
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Vigenee, FE 
Vandine, A....- 
Vienier, J. de 
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Worthington, James ...--. ..-- OO), aon 
oe oe Oe. 0, sii 
re ee : 30), oe ears 
i, , eee aa ne 20), ; oc 
Wilson, Miss Hlenrictte ~~ __- 24, as anita 


we oreo. Beiee Cectiee.. oo oc enna 
oes. sore. OC. 
nee. Jon 8... 
Zetzman, Geo 
i 


ies Gtty's enare...........;.. 


(Signed) 


_—— — 


ida Aichi cis tiiaims 2) eines 
2° ' - = = 


PO OOO 


sive 


18.263 


VS. 


$601,717 


$601,717 
7.050 


J. B. WALTON, 


Assessor 1st District, Orleans. 
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Statement New Orleans Water Works Co. 


20,000 shares, at $42.25, market value......--------. $845,000 
Deduct value real OBI cin enes nimi 140,000 
SOSSe GRNSOR, GF Deamon coucacnensedeeeene 2 
Deduct value, 1.737 agen, Gy s100d ..ccnnnendenuns G1 .229 25 
5S.DG0 eeieres. 06 Gi ikadi dos cowncacnesse eee 
(Signed) J. Bb. WALTON, 


Assessor 1st District, Orleans. 


LSS Proceedings in State Supreme Court. Filed Dee. 20, 1833. 
Supreme Court of Louisiana. 


Ciry or New ORLEANS ) 
UN. -No. 9007 
N. O. Water Works Co. } 


Answer to appeal. 


And now comes into this court The N. O. Water Works Company: 
appellee, and in answer to the appeal in this the above-entitled 
cuuse savs— 

That in so far as the honorable the judge — the civil district court 
decreed and adjudged against respondent and in favor of the city 
of New Orleans tor the taxes claimed by said city there is error to 
the prejudiee of respondent, but that in all other respeets said judg- 
ment should be maintained. 

Wherefore respondent prays that in so far as the judgment of the 
lower court: bas held and adjudged respondent to pay taxes to the 

city of New Orleans or to pay it any sum of money said judgment 


or reversed, but that in all other respects said judgment be affirmed. 
Further, respondent prays for costs and general relief. 
(Signed) THOS. J. SEMMES, 


SAM. P. BLANC, 
Attorneys for Respondent. 


18% Continued by Preference. 


Extract from the Minutes of Saturday, December 22d, 1885. 


The court was duly opened. 

Present: Their honors Edward Bermudez, chief justice ; Felix P. 
Poche, Robert B. Todd, Thomas C. Manning, Charles E. Fenner, as- 
soclate Justices. 
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City or NEW ORLEANS 
"8. No. 9007. 
N. O. Water Works Co. J 


This case was ordered by the court to be continued with preter- 
ence. 


Motion and Order to Fix. 
Extract from the Minutes of Monday, January 14th, 1884. 


The court was duly opened pursuant to adjournment. 
Present: Their honors Edward Bermudez, chief justice; Felix P. 
Poche, Robert Bb. Todd, Charles E. Fenner, associate Justices. 
Absent: Thomas ©. Manning, associate justice. 
Ciry or New ORLEANS 
US. » No. 9007. 
N. O. Water Works Co. | 


On motion of Chas. I. Buck, city attorney, and on his suggesting 
to the court that this cause presents matters of great public 
1) = importance, and that a speedy trial is necessary to protect and 
secure the interest of the parties hereto; that it involves the 
constitutionality of a municipal tax and the interpretation of a 
charter of a corporation necessary to the welfare of the citizens of 
New Orleans— 
It is ordered by the court that said cause be assigned for trial on 
Tuesday, the 22d day of January, 1884, at 11 o’clock a. m. 


(Called and Appearance. 
extract from the Minutes of Tuesday, January 22d, 1SS4. 


The court was duly opened. 

Present: Their honors Edward Bermudez, chief justice; Felix P. 
Poche, Robert bB. Todd, Charles Ek. Fenner, Thomas C. Manning, as- 
sociate Justices. 


Cirry or New ORLEANS \ 
vs. No. 9007. 
N.O. Water Works Co. J 


This case was called for trial, and having heard argument from 
Charles I. Buck, Esq., city attorney, on behalf of plaintiff and ap- 
pellant, and from Sam) P. Blane, Thomas J. Semmes, Esq., and 
Albert Voorhies, Esq., of counsel for the defendant, also appellant 
herein— 

The court took said case under advisement upon the papers now 
on file. 


or 
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191 Motion and Order for Time. 
Extract from the Minutes of Thursday, January 24th, 1854. 


The court was duly opened. 

Present: Their honors Edward Bermudez, chief justice; Felix P. 
Poche, Robert B. Todd, Charles E. Fenner, Thomas C. Manning, as- 
soclate justices, 


Ciry oF New ORLEANS vs. N. O. Water Works Co. 


On motion of Albert Voorhies, Thomas J. Semmes, and Samuel P. 
Blane, of counsel for defendant, and considering the consent hereto 
of counsel for the plaintiff, it is ordered by the court that defendant 
be allowed an additional delay of five days after the filing of plain- 
tift’s brief to reply thereto. 

Final Decree and Opinion. 
Extract from the Minutes of Monday, February 11th, 1884. 

The court was duly opened pursuant to adjournment. 

Present: Their honors Edward Bermudez, chief justice; Felix P. 
Poche, Robert B. Todd, Charles E. Fenner, Thomas C. Manning, as- 
soclate justices. 

His honor Justice Fenner pronounced the judgment and 
192 ~=6decree of the court in the following case : 
Ciry or New Ont FANS ) 
3 Us, » No. (HVT. 
N.O. Waren Works Co. J 
Qn appeal from the civil district court, parish of Orleans. 

It is ordered, adjudged, and decreed that the judgment appealed 
from be amended by reducing the principal of the amount allowed 
defendant on its reconventional demanc from $40,281.87 to 


$11,484.87, and that as thus amended the same be now aftirmed, de- 
fendant to pay costs of this appeal. 


}O33 Final Decree and Opinion. 
Supreme Court of the State of Louisiana. 
Ciry of New ORLEANS 
rs, > No. HVT. 
N.O. Water Works Co. | 
Appeal from the civil district court, parish of Orleans. 
CLERK’s Orrick, New Or.LeaAns, Feb. 11th, 1854. 
Mr. Justice Fenner delivered the opinion and decree of the court 
in. the words and figures following, to wit: 


The act of the General Assembly, No. 33, of 1577, is the charter 
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of the defendant company, and is entitled “An act to enable the 
city of New Orleans to promote the publie health and to afford 
greater security against fire by the establishment of a corporation 
to be called the New Orleans Water Works Coinpany,” «Xe. 

The act provides for the transfer from the city of New Orleans to 
the company of the water works and all the property appurtenaut 
thereto then belonging to said city. 

[t confers upon the defendant sundry vaiuable privileges, amongst 
others “that it shall have for fifty years the exclusive privilege of 
supplying the city of New Orleans and its Inhabitants with water 
from the Mississippi river, or any other stream or river, by means 
of pipes and conduits,” ete., and to charge therefor. 

The 11 section of the act, which is directly responsive to the pur- 

poses declared in the title, provides— 
1 “That the city of New Orleans shall be allowed to use 

water from the pipes and plugs of said company, now laid or 
hereafter to be laid, free of any charge for the extinguishment of fires, 
cleansing of the streets, and for the use ofall public buildings, publie 
markets, and charitable institutions, and that the said company shall 
place, free of any charge whatever, two hydrants of the most ap- 
proved construction in front of each square, where a main pipe shall 
be laid, ata suitable distance from each other, from which a sufficient 
quantity of water may be conveniently drawn for the extinguish- 
ment of fires, the watering of streets and cleansing the gutters, and 
forany other public purpose; that on the squares which do not 
front on the river the hydrants shall be placed on opposite sides of 
the streets at an equal distance from each other and the corners. — It 
shall be the duty of the said company whenever pipes shall be laid 
to supply the water for all the purposes herein mentioned at all 
times during the continuance of this charter; and in consideration 
thereof the franchises and property of said New Orleans Water 
Works Company used in accordance with this act shall be exempt 
from taxation, State, municipal, and parochial.” 

by an amendment of the act the exemption from State taxes was 
repealed. 

The city of New Orleans brought the present suit to recover 
SLLASAS7, amount of taxes levied on defendant’s property for the 
vear ISSI. : 

Defendant, in its answer, pleads in bar of plaintiff's action 

i = the exemption granted by the foregoing act, and then, recon- 

vening, demands that in case the plea of exemption should 

be overruled the city should be condemned to pay the value of the 
water used during the vear for which the tax was levied. 

Judgment was rendered in favor of the city for the tax claimed 
and in favor of reeconvenor against the city for the value of the 
water, viz., the sum of forty thousand two hundred and eighty-one 
fyy dollars, 

The correctness of the judgment for the tax does not admit of 
question. 

The courts organized under the constitution of 1868 repeatedly 
decided that neither municipal authorities nor the State Legislature 
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could validly exempt property from taxation, either by commuta- 
tion of such taxes or in any other manner, unless the property was 
actually used for church, school, or charitable purposes. See spe- 
cially City vs. Lafavette Ins, Co., 28 A., 756; La. Cotton M’f’g Co. vs. 
Citv, 31 A., 440; City vs. La. Savings B’k, idem, 827; also 27 A., 376, 
646, G48; 28 A., 498, 512: 31 A., 202, 639, 519. 

This jurisprudence has been followed by this court as at present 
organized, State vs. La. Savings Bank, 32 A., 1137; City vs, N. O. 
Sugar Shed Co., 85 A., 549. 

To the extent that this subjection to taxation destroys or impairs 
the consideration upon which rests the contract of defendant to 
supply free water to the city defendant is undoubtedly entitled to 
relief, but to that extent only. 

The position of defendant, impliedly though not expressly 

1 =o approved by the judge @ quo, is that the exemption from tax- 

ation was the sole consideration of the defendant's obligation 

to turnish the city with free water, and that when the city elected 

to claim its taxes it released defendant from its entire obligation to 

furnish water free and became bound to pay for all the water used, 
even though exceeding, as it does, threefold the taxes. 

Such is not our view. 

While the free-water supply is declared by the act to be the con- 
sideration, and, doubtless, the sole consideration, of the exemption 
from taxes, the act does not declare, nor do we think it means, that 
the exemption is the sole consideration of the obligation to supply 
the water to the city. On the contrary, we consider that the latter 
isa principal and fundamental provision of the contract, the con- 
sideration of Which is found not only in the exemption but in all 
the valuable privileges conferred by the act. 

This is so clear to our minds from the reading of the entire act 
and from the nature and purposes of the stipulation, as indicated 
by the title, that we deem it unnecessary to elaborate our reasons. 

The result is that defendant has suffered not a total but only a 
partial failure of the consideration of its contract and is entitled to 
relief only pro tanto. 

The principle governing the relief is well expressed by Mr. Par- 
sons: “ Where the consideration fails only in part principles analo- 

gous to those which govern an inquiry into the adequacy 
197 = of a consideration would be applied to it. If there were a 

substantial consideration left, although much diminished, it 
would still suftice to sustain the contract. * * * If the consideration 
and the agreement founded upon it both consisted of several parts 
anda part of the consideration fatled and the appropriate part of the 
agreement could be apportioned to it, then they might be treated as 
several contracts and a recovery of money paid be had accordingly.” 
Ll Parson’s Contracts, p. 462; Franklin vs. Miller, 4 A. & E., 605; 
Robertson vs. Havelock, 3 B. & Ad., 404. 

There could not be a clearer case for the application of these prin- 
ciples than this. 

Defendant’s obligation to furnish water to the city is unrestricted 
as to amount, and it appears that the city has actually used and the 
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defendant has furnished water to the value of more than forty thou- 
sand dollars. The extent to which the consideration has failed is 
exactly the amount of the city’s claim for taxes. If the city shall 
be condemned to pray defendant for that amount of water exact jus- 
tice will Le done, and defendant can claim no more. 

But for the nature of the city’s claim, being for taxes, compensa- 
tion would preserve the exaet status quo. 

We regret that the city’s financial condition prevents the jadgment 
against her from being the immediate equivalent, but the law re- 
gards interest as the only compensation for the delay which de- 

fendant may suffer in the collection of its judgment. 
19S We observe that in the sugar-shed case we allowed the de- 
fendaut a judgment in reconvention for an amount slightly 
exceeding the city’s claim for taxes, 

[t may be that in that case the exemption was the sole considera- 
tion of the bonus, but, in any event, the difference between the two 
claims was so slight that the view now presented did not attract our 
attention. City vs. N. O. Sugar Shed Co., 55 A., 549. 

It is therefore ordered, adjudged, and decreed that the judgment 
appealed from be amended by reducing the principal of the amount 
allowed defendant on its reconventional demand trom $40,281.87 to 
S11484.87, and that as thus amended the same be now affirmed, 
defendant to pay costs of this appeal. 


19) Petition tor Rehearing. Filed eh. 16, 1884. 


City or NeW ORLEANS ) 
is, > No. 9007. 
N.O. Water Works Co. J 


To the hon. the supreme court of the State of Louisiana: 
The petition of the New Orleans Water Works Co. for a rehearing 
respectfully showeth— 


That the opinion and decree of this honorable court in the above, 


matter, rendered February 11, 1554, contains error to the prejudice 
of petitioner in this: 

l. In holding that the obligations of furnishing water free to the 
city of New Orleans had other consideration than the exemption 
from taxation. 

2. In substituting for the contract provisions of see. 11 of act No. 
do Of 1877 terms and conditions contrary to its express and unam- 
biguous language. 

3. In holding that the city of New Orleans was obliged to make 
gocd the annual value of the exemption,and then, not condemning 
the municipality, to return or pay full value. 

Wherefore petitioners pray that they may be granted a rehearing 
and for costs. 

(Signed) Ss. P. BLANC, 
BREAUX & HALL, Att’ys. 


> 
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200) Motion and Order for Time. 
Extract from the Minutes of Saturday, February 16th, 1884. 


The court was duly opened. 

Present: Their honors Edward Bermudez, chief justice; Felix P. 
Poche, Robert B. Todd, Charles C. Fenner, Thomas C. Manning, 
associate justices. 


Ciry or New ORLEANS ) 
Us. >» No. 9007, 
N.O. Water Works Co. J 


()n motion of Breaux & Hall, of counsel for the defendant, it is 
ordered by the court that the defendant be allowed a delay of ten 
days to prepare and file a brief in support of the petition for rehear- 
Ing in this case. 


Order Firing Case. 
Extract from the Minutes of Monday, March 24th, 1854. 


The court was duly opened pursuant to adjournment. 

Present: Their honors Edward Bermudez, chief justice; Felix P. 
Poche, Robert B. Todd, Charles FE. Fenner, Thomas C. Manning, as- 
sociate Justices. 


Crry or New ORLEANS 
vs, No. 9007. 
N.O. Water Works Co. 


201 The application of parties in interest for permission to de- 

liver oral argument in support of the petition for rehearing 
filed in this ease is allowed, and the case is assigned on the docket of 
Friday, the 28th instant, for that purpose. 


Called, Arqued, and Submitted. 
Extract from the Minutes of Friday, March 28th, 1884. 


The court was duly opened. 

Present: Their honors Edward Bermudez, chief justiee; Robert B. 
Todd, Felix P. Poche, Charles FE. Fenner, Thomas C. Manning, asso- 
ciate justices. ; 

City or New ORLEANS ) 
vs. >No. 9007. 
N. O. Water Works Co. J 


This case, heretofore assigned on this day’s docket for oral argu- 
ment in support of the petition for rehearing, was called for that 
1j—539 
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purpose, and having heard argument from Charles F. Buck, Esq., 
city attorney, on hehal! of plaintiffand appellant, and from Samuel 
P. Blane and Gustave R. Breaux, of counsel for the defendant, ap- 
pellee herein— 

The court took the matter under advisement upon the briefs and 
papers now on file. 


202 Final Decree and Opinion. 
Extract from the Minutes of Monday, April 21st, 1884. 


The court was duly opened pursuant to adjournment. 

Present: Their honors Edward Bermudez, chief justice; Felix P. 
Poche, Robert B. Todd, Charles KE. Fenner, associate Justices. 

Absent: Thomas C. Manning, associate justice. 

Hlis honor, the chief justice, in behalf of Mr. Justice Manning, 
nnavoidably absent, by whom the opinion had been prepared, pro- 
nounced the judgment and decree of the court in the following case : 


Ciry oF New ORLEANS ) 
vs. ~No. 9007. 
NO. Water Works Co. J 


lor the reasons stated in the opinion read the rehearing applied 
for in this case is refused. 

(For the reasons assigned by Mr. Justice Poche in’ his opinion 
Justices Poche and Podd dissent in this case.) 


2055 Opinion and Decree of the Court. 
Supreme Court of the State of Louisiana. 


Ciry oF New ORLEANS 
Us. » No. 9007, 
N. O. Water Works Co. J 


On application for rehearing. 


CLeRK’s Orrick, New OrLEANS, Apri] 11th, 18$4. 


Mr. Justice Manning delivered the opinion and decree of the court 
in the words and figures following, to wit: 

We permitted oral argument on this application chiefly because 
our decision Was based upon a construction of the company’s charter 
that bad not been presented atthe bar. The argument against it 
resolves itself into a single proposition—i. e., that the 11th section 
of the act distinetly and in terms — the water supply to be the con- 
sideration of the exemption from taxation, which declaration the 
court can neither enlarge, restrict, nor otherwise alter, and the 
inevitable consequence is that, the exemption having become inop- 
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erative, there can no longer be a free-water supply of any quantity 
whatever. 

Regarded from this standpoint it is manifest, then, that these two 
things—the exemption and the water supply—were considered exact 
equivalents, and it was the intention of the parties and the Legis- 

lature that they should so be held. It might be that in the 
204 fluctuations of values the taxes should not always be the 

same, or that in the needs of the city or its profusion in using 
water the supply would vary, so that a year might come when the 
taxes will preponderate over the cost of the water supply as greatly 
as the latter does now over the former. Contingencies of this kind 
— never foreseen, but the principle was stamped in the act that, 
however unequal arithmetically these two sums might be, thev 
should be equal in the contemplation of the statute, and that the 
one should be the exact equivalent of the other. 

This is sutlicient answer to the contention that the exemption is 
the sole consideration for the water supply, but a review of the stat- 
ute in all its parts and our construction of it impresses us witha 
settled conviction that the exemption was not the sole consideration, 
but the privilege conferred as well. 

The Legislature was creating a company with large power and 
valuable privileges and extending the exercising of them through 
half a century. The city was transferring to this company all of 
her interests, pecuniary, sanitary, protective, ete. For such grants 
and from exemption from the burtuen of taxation a free supply of 
water for all the city’s purposes might be considered a reasonable 
equivalent, but nothing less; and when a part of the one equivalent 
is withdrawn equity requires that only a pro tanto part of the other 
should no longer be free. This adjusts the debt each owes the 
other, as nearly as we can adjust it. It would be perfect equity that 

the one should compensate the other, but the law interposes 
205 and declares a tax not compensable. 
The rehearing is refused. 


206 Petition for Writ of Error. Filed Jan. 11, ISS6. 


Supreme Court, State of Louisiana. 


City or New ORLEANS 
rs, . No. 9007. 
N. O. Water Works Co. J 


To the honorable the chief justice of the supreme court of the State 
of Louisiana: 

The petition of The New Orleans Water Works Company, defend- 
ant in the above-entitled and numbered case, with respect repre- 
sents that there is error to its prejudice in the Judgment rendered 
in said suit by said supreme court on the I1th Feb. and 24th 
Feb., 1854. on first and second hearing; that said plaintiff, The City 
of New Orleans, set up an ordinance levying and that it had levied 
u municipal tax upon said defendant, and demanded the payment 
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of said tax,amounting to a sum exceeding eleven thousand dollars ; 
that said defendant in said suit and in its defence set forth its charter, 
by acts of 1877 and 1878 of the General Assembly of Louisiana, con- 
stituting a contract between said defendant and the State of Louis- 
jana and thecity of New Orleans, exempting it, said defendant, from 
municipal taxation for fifty (50) vears, and that said tax levy and 
the attempt to collect the same was a violation of said contract, which 
was protected by the Constitution ofthe United States; and said sua- 

preme court in its decree maintamed the legality and con- 
207 — stitutionality of said municipal taxation and the said attempt 

to colleet said taxes and decreed it to be no violation of said 
contract. 

That said defendant set forth that said charter and contract 
granted said 50 years exemption from municipal taxation is the 
sole consideration and the one consideration upon which said de- 
fendant was to furnish water to said plaintiff, said city, and that 
the denial of said exemption for said fifty years destroyed said con- 
sideration. The said city claimed and gave the water or property and 
rights of said defendant to said plaintiff, and without compensation 
made or paid either before or after said supply, all of which would 
be and is contrary to said contract, the law of the land, and the 
Constitution of the United States ; nevertheless, said supreme court 
In its said decree maintained said municipal ordinance and tax 
levy, denied the exemption granted in said contract, and refused to 
allow said defendant the value or full compensation for the water 
supplied, and held the defendants were obliged to supply water 
ona compensation not the value — the property or water taken 
or to be taken, and that this was no violation of said contract. 

Wherefore petitioner prays to be allowed a writ of error to the 
Supreme Court of the United States to revise said judgment and 
decree. 


(Signed) SAM'L P. BLANC, 
” BREAUX & HALL, 


Attys tor N. O. Water Works Company. 


20S Writ allowed on bond for one thousand dollars, conditioned 
as the court directs. 
New Orleans, January 31st, 1854. 
(Signed) Kk. BERMUDEZ, 
Chief Justice. 


Bond tor Writ of Error. Filed Jan. 12th, 1886. 


Ciry or New ORLEANS ) 
rs, > No. WOOT, 
N. QO. Warer Works Co. J 


Know all men by these presents that we, The New Orleans Water 
Works Company, as principal, and A. Baldwin, as sureties, are held 
ond firmly bound unto the city of New Orleans in the full and just 
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sum of one thousand dollars, to be paid to the said city of New Or- 
leans, its certain attorney, executors, administrators, or assigns; to 
which payment, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators, jointly and severally, by these 
presents. 
i Sealed with our seals and dated this eleventh day of January, in 
the vear of our Lord one thousand eight hundred and eighty-six. 

Whereas lately at a supreme court of the State of Louisiana, hold- 
ing sessions in the city of New Orleans, in a suit depending in the 
sald supreme court, wherein The New Orleans Water Works Co. 1s 
defendant and The City of New Orleans is plaintiff, judgment was 

rendered against The New Orleans Water Works Company, 
209 defendant, and the said New Orleans Water Works Co., de- 

fendant, having obtained a writ of error and filed a copy 
thereof in the clerk’s office of said court to reverse the judgment in 
the aforesaid suit,and a citation directed to the said City of New Or- 
leans, citing and admonishing it to be and appear at the Supreme 
Court of the United States to be holden at Washington the second 
Monday of October next : 

Now, the condition of the above obligation is such that if the said 
New Orleans Water Works Company shall prosecute its writ to effect 
and answer all damages and costs if it fails to make its plea good, 
et then the above obligation to be void ; else to remain in full force and 

virtue. 
(Signed) A. BALDWIN, Pres. [L. s. 
. A. BALDWIN. L. 8. 
s. 


<= — —. Rf 


Sealed and delivered in the presence of— 
(Signed) JNO. J. SHANNON. 


['NITED STATES OF AMERICA, | 
+ . . . r SS . 
District of Louisiana, j 


Personally appeared A. Baldwin, who, being duly sworn, deposes 
and says that he is the surety on the within bond; that he resides 
in the city of New Orleans, parish of Orleans, State of Louisiana, and 

is worth the full sum of one thousand dollars over and above 
210 ~~ all his debts and liabilities and property exempt from execu- 
tion. | 


(Signed) A. BALDWIN. 


Subseribed and sworn before ne this 12th day of January, 1886. 
(Signed) kK. R. HUNT, 


Commissioner U.S Circuit Court, Fastern District of Louisiana. 


134 THE NEW ORLEANS WATER WORKS CO. YS. 


211 (Certificate of the Clerk. 
Unirep Svates oF America, Stale of Louisiana : 
Supreme Court of the State of Louisiana. 


I, George W. Dupre, clerk of the supreme court of the State of 
Louisiana, holding sessions at the city of New Orleans, do hereby 
certify that the foregoing — pages contain a full, true, and complete 
transcript of the proceedings had in the civil district court for the 
parish of Orleans in a certain suit wherein The City of New Orleans 
was plaintiff and The New Orleans Water Works Co. were defend- 
ant, and also of all proceedings had in this supreme court in the 
appeal taken by said plaintiff, which appeal is now on the files 
thereof under No. 9007. 

in testimony whereof I have hereunto set my hand and affixed 
the seal of this court this 15th day of July, 1886. 

[Seal Supreme Court of the State of Louisiana. ] 


GEORGE W. DUPRE, Clerk. 
2iz Certificate of the Judge. 


Unirep STatres OF AMERICA, State of Louisiana: 


Supreme Court of the State of Louisiana. 


[, Felix P. Poche, associate justice, acting chief justice, of the su- 
preme court of the State of Louisiana, do hereby certify that George 
W. Dupre is clerk of the supreme court of the State of Louisiana ; 
that the signature of George W. Dupre to the within certificate is in 
the proper handwriting of him, the said clerk; that said certificate 
is in due form of law, and that full faith and credit are due to all 
his official acts as sueh. 

In testimony whereof I have hereunto set my hand and seal, at 
the city of New Orleans, this 12th day of July, 1886. 

[Seal Supreme Court of the State of Louisiana, ] : 
F. P. POCHE, 


Associate Justice, Acting Chief Justice. 


213) UNirep States oF AMERICA, 88: 


The President of the United States of America to the honorable the 
judges of the supreme court of the State of Louisiana, holding ses- 
sions 1n the city of New Orleans, in said State, Greeting : 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said supreme court of the State 
of Louisiana, before you or some of you, being the highest court of 
law or equity of the said State in which a decision could be had 
in the said suit between The City of New Orleans, plaintiff, and The 
New Orleans Water Works Company, defendant, wherein was drawn 
In question the validity cf atreaty orstatute of or an authority exer- 
cised under the United States, and the decision was against their valid- 
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itv; or wherein was drawn in question the validity of a statute of or 
‘an authority exercised under said State on the ground of their be- 
ing repugnant to the Constitution, treaties, or laws of the United 
States, and the decision was in favor of such validity; or wherein 

was drawn in question the construction of a clause of the Con- 
214 stitution or of a treaty or statute of or commission held 

under the United States, and the decision was against the 
title, right, privilege, or exemption specially set up or claimed under 
such clause of the said Constitution, treaty, statute, or commission, 
a manifest error hath happened, to the great damage of the said New 
Orleans Water Works Company, as by its complaint appears, we, be- 
ing willing that error, if any hath been, should be duly corrected and 
full and speedy justice done to the parties aforesaid in this behalf, do 
command you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the Supreme Court of the 
Lnited States, together with this writ, so that vou have the same at 
Washington on the second Monday of October next, in the said Su- 
preme Court to be then and there held, that, the record and pro- 
ceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the laws and customs of the United States should 
be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 11th day of January, in the year of our 
Lord one thousand eight hundred and eighty-six. 

[SEAL | Kk. R. HUNT, 
Clerk of the Circuit Court of the United States 
for the Eastern District of Louisiana. 
Allowed by— 
KE. BERMUDEZ, 
Chief Justice of the Supreme Court 
of the State of Louisiana. 


215 { Endorsed :] No. 9007. Supreme court, State of Louisiana. 

The City of New Orleans, defendant in error, versus The New 
Orleans Water Works Co., plaintiff in error. Writ of error. Copy 
of writ of error lodged in the clerk’s office of the supreme court of 
State of. Louisiana, at New Orleans, Louisiana, in pursuance of the 
statute in such case made and provided, this 11th day of January, 
1886. Sam’l P. Blane. Supreme court of Louisana. Filed Jan. 11, 
1SS6. George W. Dupre, clerk. 


216 =‘Ture Unirep STATES OF AMERICA: 
Supreme Court of the United Sta tes. 
The President of the United States to The City of New Orleans, Greet- 
Ing : 
You are hereby cited and admonished to be and appear at a Su- 


preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a writ 
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of error filed in the clerk’s office of the supreme court of the State 
of Louisiana, wherein The New Orleans Water Works Company 
are plaintiffs in error, to show cause, if any there be, why the judg- 
ment rendered against the said New Orleans Water Works Com- 
pany,as in said writ of error mentioned, should not be corrected and 
why speedy justice should not be done to the parties in that behalf. 
Witness the Ifonorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 14th day of January, in the 
vear of our Lord one thousand eigit hundred and eighty-six. 
[Seal Supreme Court of the State of Louisiana. ] 
KE. BERMUDEZ, 


( ‘hi T f Justice of thie Supe me Court of the State of Louisiana. 


217 [ ndorsed :] Supreme court of the State of Louisiana. No. 
9007. City of New Orleans vs. New Orleans Water Works 
(‘o. Citation. Supreme court of Louisiana. Filed Feb. 4. 1S86. 


CGreorge W. Dupre, clerk. 
Marshal's Return. 


Received Jan. 16, 1586, by the U.S. marshal, and on the 23d Jan- 
uary, 15586, I served a true duplicate of the within citation in error 
on ‘The City of New Orleans by handing the same to the Hon’ble J. 
V. Guillotte, mayor of said city, in person, in the city of New Or- 
leans, leaving same in his hands. 

Returned same day. : 

R. B. PLEASAN 
U. 8. 
by INO. BAKER, 
Dep ty U, S. Marshal, Lastern Dist. of La. 


TS 
Mar sh-/ 


Personally appeared before me, deputy clerk U.S. cireuit court 
eastern district of La., the 23d Jan’y, 1886, Mr. John Baker, who, 
being duly sworn, doth depose and say that the above service was 
made by him, and he isa lawtul deputy of the U.S. marshal for the 
eastern dist. of La. 

JOHN BAKER. 

H. J. CARTER, [seat] 

Deputy Clerk 

Endorsed on cover: Louisiana supreme court. No. 339. The 
New Orleans Water Works Company, plaintiff in error, vs. The City 
of New Orleans. Filed September 13, 1886. 
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STATEMENT OF CASE, 
Article 118 of the Constitution of the State of Louis- 
jana, adopted in 1868, and in force until superseded by 
the Constitution adopted in 1879, provides that “Taxa- 
tion shall be equal and uniform throughout the State. 
All property shall be taxed in proportion to its value, 
to be ascertained as directed by law. The General 


Assembly shall have power to exempt from taxation 


property actually used for chairch, school or charitable 


purposes. 
In the vears 1875 and 1876, five cases were decided 


”) 
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by the Supreme Court of Louisiana, and published in 
its reports, interpreting Article 118 of the Constitu- 
tion, declaring that said article was a limitation on the 
power of the Legislature which prohibited it from ex- 


empting from taxation any property except that 
actually used for church, school or charitable pur- 
poses, and prohibited it from commuting the taxes of 
any person or corporation, 

Citv of New Orleans vs. Bank of Lafavette, 2¢ An. 376. 

Same vs. Peoples Bank, /bid. 646 

Same vs. St. Charles St. RoR. Co. 28 An. 497. 

Same vs. St. Patrick’s Hall, /bed. 512. 

Same vs. Bank of Lafavette, [bid. 756. 

Under this condition and interpretation of the or- 
ganic law, the Legislature, by Act No. 33 of the Extra 
Session of I877, provided for the organization of the 
New Orleans Water Works Company (see Act in Ap- 
pendix ). 

The eleventh Section of that Act provides: 

“That the City of New Orleans shall be allowed to 
use Water from the pipes and plugs of said Company 
now Jaid, or hereafter to be laid, free of any charge, 
for theextinguishment of fires. cleansing of the streets, 
and for the use of all public buildings, public markets 
and charitable institutions, and that the said Com- 
pany shall place, free of any charge whatever, two 
hydrants of the most improved construction in front 
of each square, where a main pipe shall be laid at a 
suitable distance from each other, from which a suff- 
cient quantity of water may be conveniently drawn 


for the extinguishment of fires, for watering the 
streets and cleansing the gutters, and for any other 
public purpose: that in the squares which do not 
front on the river, the hydrants shall be placed on 
opposite sides of the streets, at an equal distance from 
each other and the corners. It shall be the duty of 
said Company, whenever main pipes shall be laid, to 


supply water for all the purposes herein mentioned 


at all times during the contiuance of this charter; and 
in consideration thereof, the franchises and property 
of said New Orleans Water Works Company, used in ae- 
cordance with this Act, shall be exempt from taxation 
—State, municipal and parochial.” 

iy an Act passed the following year, before the 
Company Was organized and its charter accepted, the 
word “State” in the last line of the foregoing Section 
was stricken out, so as to subject the Company to 
State taxation. 

The Act was accepted, the corporation was organ- 
ized, and it complied with the conditions of its charter. 

In the vear ISS1 the City of New Orleans levied 
and assessed taxes upon the property of the corpo- 
ration. 

[In July, 1882, it brought suit against the Company 
for the taxes of ISS], so levied and assessed, amount- 
ing to $11,484; (R. p. 1). 

The Company responded to this action by an orig- 
inal and an amended answer (R. pp. 2, 3, 4). averring 
that, under its charter, it was exempt from municipal 
taxes in consideration of a free water supply to the 
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City, which it had furnished and the City had con- 
sumed, during the year 1881, the year for which the 
taxes were claimed; that this exemption from taxation 
was a contract with the State of Louisiana, protected 
by Section ten, Article first of the Constitution of the 
United States; and that the levy and assessment of 
said tax, and the attempted collection of the same, 
impaired the obligation of said contract, and were 
therefore void. 

The corporation further averred that the said ex- 
emption from taxation was the sole consideration upon 
and for which it contracted and agreed to furnish free 
water to the City of New Orleans; that during the 
vear 1831 it had furnished a water supply of the value 
of $40,281; and that if the Constitution and laws of 
the State of Louisiana authorized the City to levy and 
collect said tax, then the suit to recover said tax was a 
disavowal of said contract,-and a refusal to grant it 
the sole consideration of the free water supply, which 
entitled the defendant Company In law and in equity 
to recover from the City of New Orleans the value of 
the water so furnished. 

The prayer was that the claimed exemption be 
maintained and enforeed: but, if this were not 
eranted, then that the defendant have judgment in 
reconvention against said City for the said S40. 28155. 

The parties went to trial on these issues and the 
Civil District Court of the Parish of Orleans, where 
the action was brought, rendered a judgment in favor 
of the City for the taxes claimed, $11,484; and, on 
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the reconventional demand of the Water Works Co., 
a judgment in its favor for $40,281 %, the alleged value 
of the water supply for the same year the taxes had 
been levied and assessed (R. p. 38). 

From this judgment the City of New Orleans ap- 
pealed to the Supreme Court of Louisiana (R. p. 39). 

That Court affirmed the judgment with an amend- 
ment reducing the claim of the Water Works Company 
for water to the exact amount of the claim of the City 
for taxes (R. pp. 125-150). 

The Supreme Court rendered two opinions in the 
case, one through Mr. Justice Fenner, and, a rehearing 
being granted, another through Mr. Justice Manning. 
They are found in the record from page 125 to page 
131. In the original opinion the Court holds: 

Jst. That the exemption trom municipal taxation 
stipulated in Section 11 of the charter of the Water 
Works Company, is void, because made in violation 
of Art. 118 of the Constitution, as interpreted by the 
above quoted authorities. 

2/. That said exemption was not the sole con- 
sideration for the free water supply; on the contrary, 
that the free water was “a principal and fundamental 
provision of the contract, the consideration of which 
is found not only in the exemption, but in all the 
valuable privileges conferred by the Act.” 

3d, That, therefore, the nullity of the tax exemp- 
tion operated only a partial failure of consideration, 
and a failure only to the extent of the amount of 
taxes claimed. 
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4th. That, therefore, the judgment of the lower 
Court, for the value of the water, must be reduced to 
the exact amount claimed for taxes. | 

In the opinion on the rehearing, the Court adhered 
to its original opinion that the exemption was not the 
sole consideration for the free water supply: and held 
further that, even ifit were, it was the intention ofthe 
Legislature and the parties to the Act (.e., the City of 
New Orleans and the Water Works Co..) that these 
two things—the exemption and the water supply—be 
considered exact equivalents: that fluctuations In 
actual value between these two things were contingen- 
cles foreseen by the parties, but that the principle 
Was stamped in the Act, that however unequal arith- 
metically these two sums might be, they should be 
equal in the contemplation of the Statute, and that 
the one should be the exact equivalent of the other. 

To rCevVereoc this judgment the Water Works (‘om- 
pany prosecuted the pending writ of error to this 
Court. 


ARGUMENT. 

fst. It is elementary law in this Court that the ae- 
cepted charter of a corporation, established by legisla- 
tive act, is an executed contract (Pennsvivania College 
Cases, 15 Wall. 212); and where such a charter con- 
tains an exemption from taxation, any subsequent 
levy of taxes by the authority of the State contrary 
to the terms of such exemption is void. Wilmington 


Railroad vs. Reid, 13 Wall. 264; Central Railroad ys. 
Georgia, 92 U.S. 665. 

This doctrine necessarily implies that the granted 
charter, or the granted exemption, is a valid exercise 
of the legislative power, 

In order to determine, however, the validity of any 
legislative grant, We look primarily to the Constitu- 
tion of the State whose Legislature has made the 
grant. If the legislative act making the grant is con- 
stitutional, the grant is valid, and it falls within the 
domain of contract protected by the Constitution of 
the United States. On the contrary, if such legisla- 


tive grant is unconstitational, there is no contract— 


no vinculum pUres to be protected. 

[fa contract, comprised though it be in a legislative 
act, was valid under the constitution and laws of a 
State, as they had been previously expounded by the 
judicial tribunals, no subsequent aetion by the legis- 
lature or the judiciary will be regarded by this Court 
as establishing its invalidity (16 Howard, 452; 1 Wall. 
175: 3 Id. 294: 16 Id. GOO: 19 Wall. 678). 

The reason of this rule is, that the law and juris- 
prudence existing at the time and place of the mak- 
lng of a contract, enter into and form part of it: and 
this rule of Interpretation is as operative to avoid an 
alleged contract as to confirm It. 

These principles being true, it is clear that when 
the Legislature of Louisiana in 1877 incorporated the 
Water Works Company, and undertook by the 11th 
Section of its charter to commute its taxes, it did so 
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in plain violation of the settled jurisprudence of the 
State interpreting Article 118 of the Constitution of 
Louisiana of 1868, then in foree. See the cases above 
quoted. 

The language of the Court in the ease of the City 
of New Orleans vs. the Lafayette Insurance Company, 
28 Annual, 756, is so emphatic and to the point, that 
we quote it: 

“The sole ground upon which appellant seeks a re- 
versal of the judgment is, it paid a license of one 
thousand dollars for the vear 1875, to the State, and 
by the Statutes of 1871, 1872 and 1874, it is provided 
that the payment of this license tax by an insurance 
company ‘shall be deemed a full aequittance for all 
taxes imposed by State, Parish or municipal authority 
for the vear for which said one thousand dollars is 
paid, except taxes on said real estate owned by said 
Company. — In other words, the defense is the pay- 
ment of $1000 license under the law by an insurance 
company is a commutation of all taxes claimed by the 
State or City on the eapital of said insurance com- 
pany for that vear. 

“To this the answer is, under the Constitution of 
[8G8, the General Assembly cannot commute taxes, 
because Article 118 prohibits the General Assembly 
from exempting property from taxation except such 
as is actually used for chureh, school or charitable 
purposes, and declares ‘taxation shall be equal and 
uniform throughout the State,’ and ‘all property shall 
be taxed in proportion to its value.” This article re- 
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stricts the exercise of the taxing power. Taxation 
must be equal and uniform, and ad valorem upon all 
property throughout the State, if levied for State 
purposes, or throughout the City, if levied for City 
purposes, 

“This requirement of the Constitution is manda- 
tory, and it precludes the exercise of the taxing power 
except in the manner indicated. 

“And this limitation upon the power of taxation 
viven to the General Assembly preeludes the idea of 
existence of power to commute taxes, If the General 
Assembly can commute the taxes of one person, they 
may of another. All insurance companies do not 
own the same amount of capital. One may have 
double the amount of another; vet if one thousand 
dollars be the commutation tax it will not be equal, 
uniform and ad valorem on the property of insurance 
companies. If an insurance company paving a license 
of one thousand dollars have a capital of one million 
of dollars, the burden of taxation will not fall so 
heavily on it, as on a commercial firm having a like 
capital subject to all the State and City taxes levied 
thereon. The capital of an insurance company is its 
property: and by the constitution it must be taxed 
like the property of natural persons, in proportion 
thereof. There can be no discrimination among the 
owners of property where the power of taxation is 
emploved, because the Constitution declares ‘all prop- 
erty shall be taxed in proportion to its value,’ and 
‘taxation shall be equal and uniform throughout the 
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State.’ It also prohibits the exemption of property 
from taxation, except such as is actually used for 
church, school or charitable purposes. Under previous 
Constitutions it was held the General Assembly could 
exempt property from taxation, and power to exempt 
property from taxation ineluded authority. to com- 
mute taxes; foracommiutation of taxes is an exemption 
from ordinary taxation conditioned upon payment of 
aspecified sum or other consideration.” 

It was therefore in accordance with the jurisprue 
dence of the State, settled at the time the incor- 
poration of the Water Works Company in IS77 was 
made, that the Courts of Louisiana decided that the 
exemption contained in the T1lth Seetion of that act, 
Was in the nature of a commutation of taxes, and 
Whether exemptive or commutative, Was unconstitu- 
tional and void. 

From this point of view the Court will see that 
While a federal question is formally stated on the 
record, there is substantially no federal question in 
this case. 

The real point in’ issue between the parties was 
nothing more nor less than the conformity of Seetion 
11 of the Act of IS77 tothe then existing Constitution 
of the State. This was, under the existing cireum- 
stances, purely a question of local law; and, as such, 
this Court has no authority to review it upon this 
writ of error. Even if it had, it would, on that point, 
follow the uniform jurisprudence of the State. 

2d. On the reconventional demand, or cross action, 
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of the defendant for the value of its water supply, 
which is a separate and distinet action, wherein the 
Water Works Company is plaintiff and the City of 
New Orleans is defendant, and which is based on the 
theory that, the tax exemption being null, the Water 
Works Company was entitled to what it claimed to be 
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the value of the water supplied to the City, there is 
no shadow of a federal question. That demand pre- 
sents for consideration nothing but the interpretation 
of the contract embodied in the charter of the Water 
Works Company—nothing but the question of the 
price Which it was entitled to recover for its water, in 
the event that its exemption from taxation was void. 

The Court will pereeive that there are really two 
distinet actions in tliis record, one the action of the 
City for its taxes for the vei ISS1, the other the 
action of the Water Works (Company for the price of 
water supply of the vear 1881. In the former there 
is a federal question of mere averment, but not of 
substance. In the latter there is no federal question 
either of averment or substance. 

The latter action, under the Louisiana practice, Is 
called a demand in reeonvention and is thus defined 
in the Code of Practice: 

“Arr. 504. The demand which the defendant insti- 
tutes, In consequence of that which the plaintiff has 
brought against him, is termed a demand in reeon- 
vention.” 

“Arr. 377. In all cases of reconvention, the defend- 
ant may plead it either as an exception in his answer 
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to the principal demand, or institute a distinct and 
separate demand before the court in which the main 
action is pending.” 

The practice of Louisiana requires that such a de- 
mand shall be as specific and as certain in its aver- 
ments as if advanced in a direct action, and, when 
pleaded in the answer, it need not be served nor put 
at issue by the plaintiff otherwise than by oral plead- 
ing. Hennen’s Digest, page 1173, Nos. 1 and 4. 

This demand in reconvention may therefore be re- 
solved into a separate suit. wherein the Water Works 
Company, averring that a judgment had been ren- 
dered against it for the taxes of 1881, declaring the 
charter exemption void, that this charter exemption 
was the sole consideration of its obligation to furnish 
water to the City, and that it had furnished and the 
City had consumed forty odd thousand dollars worth 
of water during that vear, pravs for a judgment 
against the City for that sum, and wherein the City 
answers, averring that the annulment of the charter 
exemption was only a partial and not a total failure 
of consideration for the water supply, that a true 
interpretation of the contract in the charter relative 
to said water supply was that the free water supply 
and the exemption should vear by vear be the exact 
equivalents of each other, and that, therefore. the 
value of the annual water supply was fixed in the 
contract at the amount of the annual taxes. 

The Supreme Court of Louisiana maintained the 
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contention of the City. Where is there the possible 
suggestion of federal question in this case? 

Under the doctrine of Murdoch vs. Memphis, 20 
Wall. 590, jurisdiction of the federal question in a 
case does not draw to this Court jurisdiction of the 
other questions on the reeord. If this Court con- 
cludes that the federal question, which gives the juris- 
diction, was properly decided below, then it will not 
look into the other questions not of federal cognizance. 

If. however, the Court should differ with us on this 
point, the opinions of the Supreme Court on the issue 
involved are their own defense. The conelusions 
reached do exact justice between the parties and 
carry out to the letter the intention of the Legislature. 
Under their interpretation of this charter, the nullity 
of the tax exemption works no Wrong OF Injustice to 
either party to the contract, and neither party is 
allowed to receive any benefit therefrom. By this 
decision, the parties are left where they and the Leg- 
islature agreed they should be left, during the whole 
term of the charter. It makes a fundamental inter- 
pretation of the charter of the Water Works, which 
settles the whole controversy for all time as to the re- 
spective rights and duties of the parties relative to 
taxes and water supply. In any vear in which the City 
may levy and assess taxes on the property of the 
Water Works, the latter is entitled, on paving taxes 
and furnishing water, to recover from the City, for 
the value of the water, the exact amount it had paid 
for taxes. As was remarked in both opinions, if com- 
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pensation could have been decreed between these two 
exactly equal and opposite claims, the result would 
have been absolutely perfect equity. 

For these reasons we respectfully submit that the 
judgment of the Supreme Court of Louisiana should 
be affirmed. 

respectfully, 
EDGAR H. FARRAR, 
ERNEST B. KRUTTSCHNITT, 
Cownsel for the City of New Orleans, Defendant. in 
Error. 


APPENDIX, 


No. 33] AN ACT 

To enable the City of New Orleans to promote the public health and to afford 
yreater security against fire, by the establishment of a corporation 
to be called the ‘‘New Orleans Waterworks Company ;"’ to author- 
ize the said Company to issue bonds for the purpose of extending 
and improving the said works, and to furnish the inhabitants of 
New Orleans an adequate supply of pure and wholesome water; to 
permit the holders of Waterworks bonds to convert them into stock, 
and to provide for the liquidation of the bonded and floating debt 
of the City of New Orleans. 

Section 1. Be it enacted by the Senate and House of Represen- 
tatires of the State of Louisiana in (reneral Assembly convened, 
That a corporation be, and the same is hereby created, to be 
stvled “The New Orleans Waterworks Company,” the capital 
stock whereof shall consist of two millions of dollars, which 
shall be divided into twenty thou..nd shares of one hundred 
dollars each. 

Sec. 2. Be it further enacted, etc., That immediately after the 
organization of the said Waterworks Company, as hereinafter 
provided, it shall be required to issue to the City of New Orleans, 
stock to the amount of six hundred and six thousand six hun- 
dred dollars, as full paid and not subject to assessment; and in 
addition thereto, one similar share for every one hundred dollars 
of Waterworks bonds which said City may have taken up here- 
tofore and extinguished by payment, exchange or otherwise; 
and that the residue of said capital stock shall be reserved for 
the benefit of all holders of Waterworks bonds, to the extent of 
the amount now outstanding, who may elect to avail themselves 
of the provisions of this Act; and the said Waterworks Company 
shall issue to the said City of New Orleans, to be exchanged 
with the holders of said bonds, one share of full paid stock not 
subject to assessment, for each and every one hundred dollars 
of said Waterworks bonds; andthe said bonds, as fast as sur- 
rendered and exchanged for stock as aforesaid, be cancelled; 
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that for the purpose of effecting said exchange of outstanding 
Waterworks bonds for stock, as aforesaid, the City of New 
Orleans shall be entitled to all the certificates for the shares of 
said stock of said New Orleans Waterworks Company, and 
shall, by advertisement for six months in two newspapers in the 
City of New Orleans, and two newspapers in the City of New 
York, give notice that it will exchange said stock at par for said 
Waterworks bonds at par, exclusive of the overdue coupons at- 
tached to said bonds, which shall constitute a separate demand 
ugainst said City; and in case any of the said bondholders shall 
fail or refuse to avail themselves of this Act within one vear 
from the formation of said Company, the said City of New 
Orleans shall not thereafter be required to make said exchange, 
but may retain the unused shares of stock for its own aecount 
and benefit, unless it shall prefer to continue to take up any of 
said outstanding bonds by exchange as aforesaid. 

SEC. 5. Be it further enacted, ete, That the said Waterworks 
Company shall be organized by the Mayor of the City giving 
thirty days’ notice that he will receive subscriptions of bond- 
holders Who may agree to exchange their bonds for stock as 
aforesaid; and the said City shall at once subscribe for stock to 
the amount of six hundred and six thousand six hundred dol- 
lars, and such further amount as shall equal the par value of 
any of said Waterworks bonds, which shall have been extin- 
guished by said City; and as soon as in addition to the sub- 
scription of said City there shall be subscribers for an exchange 
of said bonds to the extent of five hnndred thousand dollars, and 
the said amount of bonds shall have been actually surrendered 
to and cancelled by the Administrator of Finance, the said sub- 
seribers shall assemble together, on a day to be named. by the 
Mayor, and shall elect a board of directors, to consist of seven 
persons, four of whom shall be designated by the Mayor. and the 
remaining three shall be elected by said subscribers, other than 
said City, from amongst themselves; and the persons thus des-, 
ignated and elected shall constitute the first board of directors, 
and shall continue in office until the first of July, eighteen hun- 
dred and seventy-eight, and the said board shall elect one of 
their number as president. 
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Sec. 4. Be it further enacted, ete., That as soon after the elec- 
tion of said board of directors as the City Council may deter- 
mine. the Mavor of the City shall transfer, by notarial act, to 
said New Orleans Waterworks Company the waterworks and 
all the property appurtenant thereto. 

Sec. 5. Be it further enacted, ete, That the said Waterworks 
Company shall own and possess the privileges acquired by the 
City of New Orleans from the Commercial Bank; that it shall 
have for fifty vears from the passage of this Act the exclusive 
privilege of supplying the City of New Orleans and its inhabit- 
ants with water from the Mississippi river, or any other stream 
or river, by means of pipes and conduits, and for erecting and 
constructing any necessary works, or engines, or machines for 
that purpose; that it may contract for, purchase or lease any 
land or lots of ground, or the right to pass over and enter the 
same from time to time as the occasion may require, through 
which it may be necessary to convey the water into said city, or 
distribute the same to the inhabitants of said CIty ; and to con- 
struct, dig, or cause to be opened, any canals or trenches what- 
soever, for the conducting of the water of the river from anv 
place or places 1t may deem fit, and to raise and construct such 
dykes, mounds, reservoirs, as may be required ‘for securing and 
earrving a full supply of pure water to said city and its inhabitants, 
to enter and survey such lands as it may think proper, in order 
to ascertain the best mode of furnishing a supply of water; to 
lav and place any number of conduits, or pipes, or aqueducts, 
and to cleanse and repair the same, through or over any of the 
lands or streets of the City of New Orleans; provided, the same 
shall not be an obstruction to commerce or free circulation; and 
also to have and use a common seal, and alter the same at pleas- 
ure; to ordain and establish by-laws for its government and that 
of its officers and employees, not repugnant to this Act and the 
Constitution of the State and of the United States, or the ordi- 
nances of the Citv of New Orleans. 

Sree. 6. Be it further enacted, ete. That on the first Monday of 
July, eighteen hundred and seventy-eight, and annually there- 
after, an election for directors of said company, after ten days’ 
notice of the time and place of holding the same, shall be held, 
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at which election there shall be elected four directors by all the 
stockholders other than the City of New Orleans; and the Mayor 
of the City, the Administrator of Waterworks and Public Build- 
ings and the Administrator of Finance of said City, shall be ez- 
officio directors of said Company; the said City, through its 
Mayor and Administrators, shall have the right to vote at the 
election of directors, and at all meetings of said stockholders, in 
the same manner as anv other stockholders. That at all elections 
and ali meetings of stockholders each share of stock shall be 
entitled to one vote. The directors elected shall serve for one 
vear and shall hold their offices until their suecessors are 
appointed ; and no failure to elect directors at the time designated 
shall prevent the board of direetors from fixing another day for 
holding the election; and in ease of vacancy in the board of 
directors occasioned by death, resignation or absence from the 
State or other cause, the board of directors may fill such vaeaney 
for the remainder of the vear. 

SEC, i. Be it furthe r enacted, Cle. That the stock owned by said 
City of New Orleans, in said Waterworks Coinpany, shall not be 
liable to seizure for the debts of said City. 

Sec. 8. De it furthe r enacted, ete., That the stock of said Water- 
works Company may be increased to two millions of dollars, for 
the purpose of enabling said Company to improve, enlarge and 
extend it works; provided, that the new or increased stock shall 
be paid for in cash, or in work done for the Company; and in 
case of non-payment of installments on stock subscribed for, the 
sume may be forfeited to the use of said Company. 

SeEc. 4). Be it Jurther enacted, et... That the board of dire ctors 
of said Company shall have power, in addition to the authority 
to increase its capital stock, to borrow money for the purpose of 
improving and enlarging its works, and increasing the supply 
of pure water; and toaccomplish this purpose the said board of 
directors are hereby authorized to issue the bonds of the Com- 
pany to an amount not exceeding two millions of dollars, in 
such sums, on such terms and bearing such rate of interest, as 
said board may determine, and the payment of said bonds, in 
principal and interest, may be secured by a mortgage of all the 
property and franchises of said Company, including its franchise 
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to be a corporation, and said mortgage may include the property 
and franchise of said Company, acquired or to be acquired, and 
the registration of said mortgage in the Office of the Recorder of 
Mortgages for the Parish of Orleans, shall operate on the property 
and franchises of said Company, wheresoever situated, and shall 
be and continue a valid and subsisting mortgage until the pay- 
ment of the debt secured by it, without re-inseription ; provided, 
however, that no bond shall be issued, or mortgages given, with- 
out the consent of the Council of the City of New Orleans, and 
shall not be sold or disposed of except on such terms as shall be 
approved by said Council of said City. 

Src. 10. Be it furthe r enacted, ete . That said Company shall 
not declare or pay any dividends except in cash, and then only 
out of the net semi-annual or annual receipts, after payment of 
eXpehses of operation, and the interest on its bonded debt, hor 
shall any dividends be declared until the contemplated works 
are completed and in use. 

Sec. 11. Be it further enacted, ete, That the City of New 
Orleans shall be allowed to use water from the pipes and plugs 
of said Company now laid, or hereafter to be laid. free of any 
charge, for the extinguishment of fires. cleansing of the streets, 
and for the use of all public buidings, publie markets and chari- 
table institutions. and that the said Company shall place, free 
of any charge whatever, two hydrants of the most approved con- 
struction in front of each square, where a main pipe shall be 
laid, ata suitable distance from each other, from which a suffi- 
cient quantity of water may be conveniently drawn for the ex- 
tinguishment of fires. for watering the streets and cleansing the 
gutters, and for any other public purpose; that on the squares 
which do not front on the river. the hydrants shall be placed on 
opposite sides of the streets, at an equal distanee from each other 
and the corners. Itshall be the duty of the said Company, when- 
ever main pipes shall be laid, to supply water for all the pur- 
poses herein mentioned at all times during the continuance of 
this charter: and in consideration thereof, the franchises and 
property of said New Orleans Waterworks Company, used in 
accordance with this this Act, shall be exempt from taxation— 
State, municipal and parochial. 
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SEC. 12. Beat further enacted, etc., That the said Waterworks 
Company shall have the right in the City of New Orleans, and 
its suburbs and adjoining lands, to use the streets and public 
places for the purpose of laving pipes and hydrants to run 
water; provided, that said streets shall not be obstructed longer 
than necessary for such purpose, or for making repairs, and that 
said streets shall be restored to the same condition they were in 
as soon as practicable, by the said Company, under the super- 
vision of the City Survevor. In case the said Waterworks Com- 
pany shall requice any lot of ground in the City of New Orleans, 
or any lot of ground or quantity of land situated in any Parish 
of this State, for the purpose of constructing reservoirs or other 
works, or tor the purpose of laving pipes to conduct water to the 
City of New Orleans, and shall not be able to agree with the 
proprietor or proprietors of said lot of ground or land, the said 
Company shall have power to cause the same to be expropriated 
in pursuance of the general laws on the subject of expropriation 
for works of public utility now in force, or which may hereafter 
be enacted, and if the object of said Company be merely to lay 
pipes through a piece of land or lot of ground, the expropriation 
shall be confined merely to the servitude it may require, and not 
to the right of absolute ownership. 

Sec. 13. Be it further enacted, etc., That the said Waterworks 
Company, immediately after its organization, shall proceed to 
the erection of new works and pipes sufficient in capacity to 
furnish a full and adequate supply of water, to be drawn from 
the Mississippi River, or elsewhere, as may be judged most ex- 
pedient; that said new works and pipes shall be commenced 
within twelve months from the passage of this Act, and shall be 
vear by vear completed, so that, within five vears from the date 
of this Act, they shell be completed, so as to give an adequate 
supply of water to the people of the City of New Orleans, exclu- 
sive of the Fifth District. If said work be not done as above 
prescribed, said corporation shall forfeit all exclusive privileges 
granted herein, and the City shall have a right to contract with 
any one else for a supply of water as above provided, and to ex- 
propriate the property of the corporation hereby created. — After 
the completion of the new works and pipes, the said Company 
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shall, from time to time, as the wants of the population may re- 
quire, and when the estimated revenue on the cost of such exten- 
tion shall equal ten per centum, extend their works throughout 
the entire limits of the City and suburbs, and any future exten- 
sion of said City; and any failure by said Waterworks Company 
to comply with this provision shall work a forfeiture of this 
charter. 

Sree. 14. Be it further enacted, ete., That the City of New Or- 
leans, through its Council, shall have anthority to apply the 
stock subscribed for by said City, as herein provided, to the ree 
duction of the bonded or floating debt of the said City, on such 
terms of adjustment as may be mutually agreed upon between the 
City Couneil and the holders of such bonded or floating debt ; 
provided, said stock shall net be sold at less than par, and that 
when sold for obligations of the Citv, it shall only be under 
senled proposals, after not less than fifteen days’ advertisement 
in two daily papers, to the bidder who shall offer said obligations 
at the most advantageous rate, the Council reserving the right 
to reject anv and all bids. 

Sec. 15. Be it further enacted. ete., That the said Waterworks 
Company shall have the right to fix the rates of charges for water; 
provided, that the net profits of the Company shall not exceed 
ten per cent. per annum. and shall publish sworn annual state- 
ments of its business and condition; and that the City Couneil 
shall have the power to appoint a committee, of not less than 
five, who shall have access to the books of the said Company, 
and make such extracts from the same as they may deem 
necessary, and in case the said profit shall exceed ten per cent., 
the City Council shall have the right to require said Company 
to reduce the price of water in such manner, and in such a pro- 
portion, that the profits shall never exceed the above named 
rites; and provided further, that the rates charged shall never 
exceed those now paid by the City, and in case said Company 
shall refuse compliance. the demand of said City may be en- 
forced by a writ of mandamus. 

Sec. 16. Be it further enacted, ete., That if any person or per- 
sons shall obstruct the said Company, their successors, agents, 
workmen or servants, in conveying the said water into the said 
Citv and its suburbs, or shall change, alter, remove, injure or 
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destroy any work or part of a work made by the said Company, 
or cause to be made, for the purpose of introducing water into 
the City of New Orleans, under the authority of this Act; or if 
any person shall alter, change or pollute the water or stream 
which the said Company shall hereafter introduce, or be prepar- 
ing to introduce. such person or persons shall be indicted in the 
proper court for the trial of such offense, and being thereof con- 
victed, shall be fined at the discretion of the court, according to 
the nature of the offense, and imprisonment for a term not ex- 
ceeding seven years, such fine to be paid and applied to the use 
of said Company. 

pac. is. oe it further enacted, ete.. That until the other works 
are constructed by which the present works may be dispensed 
with, the same shall remain under the control of the City Council, 
and the superintendence thereof remain in the hands of the Ad- 
ministrator of Waterworks and Public Buildings; but the said 
Company shall be authorized to collect the revenues thereof and 
apply them to the expense of operating and extending the works. 
At the expiration of fifty years from the organization of the 
Company, the City shall have a right to buy the works, conduits, 
pipes, ete., of the Company, at a valuation to be fixed by five ex- 
perts; two to be named by the City, two by the Company, and 
the four to select the fifth; but should the City neglect or refuse 
to purchase said works, ete., as above provided, the charter of the 
Company shall be ¢pso facto extended for fifty vears longer, 
but without any exclusive privilege or right to supply water 
according to the provisions of the charter. 

Sec. 18. Be it further enacted, ete., That nothing in this Act 
shall be so construed as to prevent the City Council from grant- 
ing to any person or persons, contiguous to the river, the priv- 
ilege of laving pipes to the river, exclusively for his own or 
their own use. 


(Signed) LOUIS BUSH, 
Speaker of the House of Representatives. 
(Signed) LOUIS A. WILTZ, 


Lieutenant-Governor and President of the Senate. 
Approved March 31, 1877. 
(Signed) FRANCIS T. NICHOLLS, 
Governor of the State of Louisiana. 
A true copy: 
WiLi. A. Strona, Secretary of State. 
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C. W. NEWTON ET AL. VS. THE STATE OF VIRGINIA. 1 


1 VIRGINIA: 


Pleas before the supreme court of appeals of Virginia, held at the 
State court-house in the city of Richmond, on Thursday, the 
Yth of December, 1886. 


Be it remembered that heretofore, to wit, on the Ist day of Novem- 
ber, 1SS86, came C. W. Newton and M. T. Newton, by counsel, and 
filed in the clerk’s oflice of the said court a petition praving fora 
writ of error to a judgment rendered ly the corporation court of the 
citv of Norfolk, on the Sth of October, ISS6; which petition, with 
the transeript of the record ucconipanv ine the same, is as follows: 


i tition. 


To the honorable the judges of the supreme court of appeals: 


Your petitioners, C. W. Newton and M. T. Newton, respectfully 
represent unto your honors, that they are aggrieved by a final judg- 
ment of the corporation court of Norfolk, rendered on the Sth day 
of October, ISS6, in a certain proceeding under the act of January 
14, 1SS2, entitled “ An act to prevent frauds upon the Commonwealth 
in the collection and disbursement of her revenues,” in which pro- 
eceding your petitioners were plaintiffs and the Commonwealth of 
Virginia was defendant. 

A transcript of the record accom ponies this petition and discloses 
the following case : 

On December 17th, 1585, vour petitioners filed in the corpora- 
tion court of Norfolk their petition stating that they had tendered 
to W. W. Ifunter, treasurer of Norfolk city, certain past-due, tax- 
receivable COUpoOns of the State of Virginia, issued under an aet of 
her General Assembly, approved March 50, 1S71, entitled “ An act 
to provide for the funding and payment of the publie debt;” that 
they had tendered said coupons in discharge of a tax bill due by 
them to the State of Virginia; that said Hunter, treasurer, had re- 
eelved said COUPOTLS for the Purpose of identification and verification 
according to law; and thereupon petitioners prayed that a jury 
might be impaneled for the purpose of trying the question whether 
said coupons Were genuine, legal coupons, legally receivable for 

taxes, debts, and demands due the Commonwealth. 
2 Your petitioners further state that on the said Sth day of 

October, 1SS6, a Jury was regularly impanuneled in said court 
to try the question of the genuineness and legality of said coupons; 
that thereupon, petitioners, to maintain the issue on their part, in- 
troduced one N. Burruss, as an ®xpert witness, who testified that he 
was by occupation a banker and broker, resident in the city of 
Norfolk : that he had handled many thousands of the coupons is- 
sued by the State of Virginia, issued under the provisions of her act 
of Assembly of Mareh 50, 1871, entitled “ An act to provide for the 
funding and payment of the public debt;” that said conpons are 
engraved only, and. none of them are signed in the handwriting of 
any officer of said State; that he was skilled in the detection of 
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spurious and counterfeit notes, &c. And thereupon the court stated 
that it was satisfied that witness was an expert, and thereupon peti- 
tioners Introduced in evidence the coupons received by the judge 
from the treasurer. 

Counsel for your petitioners then interrogated witness as to 
Whether in his opinion the said) coupons were genuine, legal cou- 
pots. 

To the asking of this question the attorney for the Commonwealth 
objected upon the ground that the act of the General Assembly of 
the State of Virginia, approved January 21, 1Ss6, entitled “ An act 
to amend and re-cnact section 5 of chapter li7, Code of 1875, in 
relation to rules, pleadings, and evidence” forbids the introduction 
of expert tesuimony; but your petitioners claimed that said) act is 
repugnant to section ten, article one, of the Constitution of the 
Uinited Stutes. The court, however, ruled that said act is not repug- 
nant to said Constitution, and excluded said question, 

To this action of said court in forbidding the introduction of ex- 
pert testimony, your petitioners excepted, and now ask that said 
ruling may be reviewed by this honorable court. 

Petitioners are advised anid Insist threat sid et excluding expert 


testimony in the trial of these issues is unconstitutional. — Peti- 
tioners do not deny that it is within the power of the legislature to 
change the remedy for the chforeement of a contract. This has 


been the uniform ruling of the courts from the ease of Bronson. v. 
Kinzie, | Tlow., O11, to the case of Antoni v. Greenhow, 107 UL S., 
769. Buta statement of this proposition is not complete without 
the mention of the qualification which forms a part of it, viz. 
when a remedy is changed, another, substantially equivalent, niust 
be substituted. 


In Walker ». Whitehead, 16 Wall, 514, the Court, speaking by 


Mr. Justice Swayie, says: 


“The laws which exist at the time and place of the making of a 
contract, and where it is to be performed, enter into and forme part 
ot it. This embraces alike those Which utlect its Validity, Construc- 
tion, discharge, and enforcement. 

Bi: Nothing is more material to the obligation of a eontract than 

the means of its enforcement. Phe ideas of validitv: and 
x remedy are inseparable, and both are parts of the obligation 
Which is guaranteed by the Constitution against Impairment. 

“The obligation of a contract is the law which binds the parties 
to perform their agreement. 

" Any Tua poadrnnae nt of thie obligation of il contract—the degree of 
npairment is immaterial-—is within the prohibition of the Consti- 
tution. 

“The States Phat change the remedy, provided he substantial 
right secured by the contract is Impaired. Whenever such a result 
Is secured by the net im question, to that extent it is void. The 
States are no more pr rhiitted lo Lp thie « Hicaey of a contract ith 
this way than to attack its Vitality In) any other manner. Against 
all attacks coming from that quarter, Whatever vUlse they bia 
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assume, the contract is shielded by the Constitution. It must be left 
with the same force and effect, including the substantial means of 
enforcement, Which existed when it was made. The guarantee of 
the Constitution gives it protection to that extent.” 

Terry v. Anderson, #5 U.S., 628: “As to the forms of action or 
modes of remedy, it is well settled that the legislature may change 
them at discretion, provided adequate means of enforeing the right 
rethnaln. 

Tennessee v. Snead, 96. U.S., p. 74: “The rule seems to be that in 
modes of proce eding and of forms to enforee the contraet, the legris- 
lature has the control, and may enlarge, limit, or alter them, provided 
that it. does not deny a remedy, or so embarrass it with restrictions 
or conditions as seriously to impair the value of the right.” 

Louisiana v. Pillsbury, 105 U.S., p. 501: “The only ground on 
which a change of remedy, existing when a contract was made, 1s 
permissible without impairment of the contract Is that a new and 
adequate and eflicacious remedy be substituted for that which is 
superseded ” 

And in Antoni +. Greenhow, 107 U.S. R., 782, the Chief Justice 
bases his opinion upon the fact that in that ease the new remedy was 
a substantial equivalent of the former, and says, quoting from Von 
He flan ¢. Quinev, 4 Wall, 555: “It is competent for the States to 
change the form of the remedy, provided nosubstantial right secured 
by the contract Is thereby Impaired.” 

Now, applying these authorities to the act in question, it will be 
at once peres ived that it 1s thereby rendered Impossible to prove the 
eenuineness of coupons detached from bonds, the act being confined 
to the exclusion of expert testimony and not purporting to supply 
even a pretence of a substitute. 

ln the very nature of things, expert testimony is the only addu- 
cible evidence frexcepl the records of the ( ‘Commonwealth, the produe- 
tion of which, in trials of these issues, is forbidden by another act 
of the legislature), as to the genuineness and legality of the coupon 

houeht. as the record in this case shows, and as was intended 
hy the State when she issued it, in Open market, an evidence 

of her indebtedness independent of the bond in point of 
prool 

The real nature of the act in question may be well expressed in 
the language of one of the members of this court, who said during 
the argument of a similar ease (Braden v. MeIntosh, treas’r, January 
term, ISS4): “It is equivalent to telling an army that it may go to 
war and then taking away its arms and ammunition.” 

lor said error of law manifest upon the face of said record, 
petitioners pray that a writ of error be awarded to said judgment of 
the corporation court of Norfolk city, and that the same be reviewed 
and reversed by this court. 

And as in duty, «ce. 

PETITIONERS, 
By Counsel. 

DILLARD & DILLARD, t 

SANDS & BRYAN, ) 
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[, George Bryan, an attorney, practicing in the sapreme court of 
appeals of Virginia, do certify that [ have examined the record in 
the case of Newton ¢. Commonwealth; that in my opinion there is 
error in the judgment complained of, and that the Site should be 
reviewed and reversed. 

Oct. 16, 1SS6. GEO. BRYAN. 


Writ of error awarded. Bond required in penalty of S150. 
Oct. 30, 1886. L. L. LEWIS. 


To the clerk of the supreme court of appeals at Richmond. 


VIRGINIA, Lr nip 
Norfolk City, | 
Pleas at the court-house of the city of Norfolk, before the corporation 
court of sald city, On) lriday, the Sth day ot ¢ tober, 1SS6. 
Be it remembered that heretofore, to wit, ata corporation eourt 
continued by adjournment and held for the city of Norfolk on = the 
17th day of December, crehteen hundred and eloehtv-five— 


5 This day came the petitioners, C. W. Newton and M,. 'T. 
Newton, by counsel, and asked leave to file their petition, 
which being granted, it is accordingly filed. Whereupon it is 


ordered that the attorney for the Commonwealth for this eity, upon 
being previously served with a copy of this order, appear before this 
court on the 4th day of January, 1556, and answer this petition. 


The said petition and exhibit there with ure in the following words 
and figures, to wit : 


Pi tition. 


To the IIon. D. ‘Tucker Brooke, judge of the corporation court of 

Norfolk city : 

Your petitioners, Cincinnatus W. Newton and Martha T. Newton, 
his wife, respecifully represent unto your honor that they are tax- 
pavers of Nortolk city, Va.: that on the 27th day of November, 
1885, being indebted to the State of Virginia S485.00 State tax, they 
tendered W. W. Ifunter, treasurer of said Norfolk city and the offieer 
appointed by law to receive said tax, In payment thereof 3483.00, 
In past-due coupons cut from bonds of the said Commonwealth 
issued under an act of the General Assembly approved 50th Mareh, 
IST1, and entitled an act to provide for the funding and payment 
of the publie debt, which said coupons are by law receivable for all 
taxes, debts and demands due the State of Virginia, who received 
the same for the purpose of identification and. verification, and for- 
warded them to this court for that PUPpose, according to law, (see 
his receipt therefor, herewith filed, marked Exhibit B, and prayed 
to be taken as a part of this petition,) and thereupon your petitioner 
paid him the full amount of said tax in money. 

Your petitioners allege that the said coupons are genuine legal 
coupons and are legally receivable for all taxes, debts and demands 
due the Commonwealth of Virginia, and they pray that a jury be 
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lmpanelled to try the question whether they are genuine legal cou- 
pons, legally receivable for all taxes, debts and demands due the 
Commonwealth of Virginia, that this court will so certify to the the 
end that they may receive back the money so paid by them as afore- 
said, according to law. 
And they will ever pray, &e. 
CINCINNATUS W. NEWTON, 
MARTHA T. NEWTON, 
Petitioners, by Counsel. 
Gi. M. DILLARD. 
6 Exnipir 5. 
STATE REVENUE OFFICE, 
Nonroik, Va., November 27, 1885. 
Received of C. W. Newton and wife, tax receivable coupons of 
the State of Virginia, in payment of State tax for 1S85, toe be handed 
the judge of the corporation court for identification and verification. 


S50 No. 28— 9015 S15 No.— S53 No. 28—69 1 
sé sé , YOST 
‘ “  28—1415 83 
sé sé , — S24 
' “  28—1 7464 Received payment of tle above 
r “  258—16062 tax In money. 
. “ 28— ‘SS 
“ « IW— 9579 
. “ 28— 83359 
‘6 ‘“< qsa24 
+s ss 2S 4Sork 
sé se OO S35} 
. *  YS—16459 
“ “+ 9834427 
. * YSs— SS7S 
“ 98. 5869 
* SS— TOO 
450) Total, 183 00 


W. W. HUNTER, Treasurer. 


Odrcle r Filing Petition and Summoning Attorney for thee Commonwealth. 


In the corporation court of the city of Norfolk, on the 18th day 
of Deeember, 1SS5. 


C. W. Newron anp .M. T. Newton, Plaintiffs, 
is, 
CoMMONWEALTH OF VirGinta, Defendant. 
Petition for verifing coupons. 


This day came the petitioner by counsel, in court, and asked 
leave to file his petition, which being granted, it is accord- 
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7 ingly filed; whereupon, it is ordered that the attorney for the 
Commonwealth for this city, upon being previously served 
with a copy of this order, appear before the court on the Ith day of 
January, 1SS6, and answer this petition. 
A copy. ‘Teste: JUNIUS A. COLEMAN, 
LD). Clerk. 


| Endorsed :| Mxecuted this 19th day of December. A. D. 1885, by 
serving a Copy hereof on Thos. R. Borland for the Commonwealth 
of Virginia, the said Thos. R. Borland being the attorney for the 
sald Commonwealth, at the city of Norfolk, in and a resident of the 
sald city at the time of such service. 
C. 1. QUINN, Deputy, 
For F. L. SLADE, Serg'’t. 


And now at this day, to wit, at a corporation court held for said 
city of Norfolk, at the court-house, on the day and year first herein 
written, to wit, on Friday, the eighth day of October, 1586. 

This day came the petitioners, by counsel, and Thomas H. Willeox, 
the attorney for the ¢ ‘ommonwealth for this CILV, Appear don behalf 
of the Commonwealth, and thereupon says that the proper instru- 
ments in the said petition mentioned are not genuine, legal coupons 
which are legally receivable for all LaAXes, debts, and demands due 
the Commonwealth of Virginia, and the petitioners replied gen- 
eraliv to the said plea and puts himself upon the country, and the 
sald defendant likewise, and thereupon came a jury, to wits W. Palbot 
Walke, Corbin G. Waller, D. W. Warren, C.J. Whitehurst, Thomas 
M. Wilkins, Robert Wilson, T. O. Wise, Jr, Aaron Wiel, Jas. E. 
Barry, dr, C.D. Whiting, Edward M. Allen,and John S. Alfriend, who, 
being duly selected by lot the truth to speak upon the issue joined, 
and having heard the evidence, returned a verdict in these words: 

“We, the jury, find for the defendant in the issue joined between 
C. W. Newton and M. 'T. Newton and the Commonwealth of Vir- 
gina 

Whereupon the petitioners moved the court to set aside the said 
verdict and grant them anew trial, which motion the court doth 
overrule. Therefore it is considered by the court that the petitioners, 
iaking nothing by their said petition, but for their false clamor be 

In merey, Xe. and that the defendant go thereof without 
S day, an recover aeraiust the said petitioners her Costs by hie r 
about her defence in this behalf expended. 


M morandy ni. 


Upon the trial the petitioners CXC prt d to the opinion of the court 
overruling their motion to set aside the verdict of the jury and 
grant them anew trial, and tendered his bill of exceptions, which 
was received, signed, and sealed by the court and ordered to be made 
il part of the record. 
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Memorandum. 


The petitioners, to sundry opinions and judgments of the court 
given against them upon the trial of this cause, and to the opinions 
and judgments of the court overruling their motion to set aside the 
verdict of the jury and grant them a new trial, excepted and tendered 
their bills of exceptions, numbered 1 and 2, which were signed and 
sealed by the court, and ordered to be made a part of the record 
In this case. | 

And at the instance of counsel for the petitioners the court certifies 
that at the hearing and in the record there was drawn In question 
the validity of the act of the General Assembly of the State of Vir- 
ginia, approved January 21, 1886, entitled “An act to amend and 
re-enact section of”, of chapter 167, Code of 1873, in relation to rules, 
pleadings, and evidence,” upon the ground that said act Is repug- 
hant to section 10, article one, of the Constitution. of the United 
States; but the judgment and decision of the court was in favor of 
the validity of said act and every part thereof, and against the rights 
claimed by the petitioner under said Constitution. 

D. TUCKER BROOKE, 
Judge of Corp ir Court, Norfolk City. 


NEWTON & NEWTON 
rs, Ist Bill of I’xceptions. 
Ture Strate or Virginra. J 


Be it remembered that after the jury was sworn in this ease the 
petitioners, to maintain the issue upon their part, introduced a witness, 
N. Burruss, as an expert. who testified that he resided in the city of 
Norfolk, and was a banker and broker by profession ; that the cou- 
pons in this case were purchased by him in open market, and that 
it is impossible to produce the bonds from which the said coupons 
were cuts that he had handled many thousands of the COUPOTs 
issued by the State of Virginia, under the provisions of her act 
of Assembly of Mareh SOth, 1S71, entitled “An act to provide lor 
the funding and payment of the publie debt,” which, by the State’s 
contract, are receivable for all taxes, debts, and demands due to her; 
that he is satistied he knows the said coupons of said State; that 

all of said coupons su issued by said State are, so far as he 
knows, engraved only, and none of them are signed in the 

handwriting of any officer of said State, but all of them, so 
far as he knows, have the signature of the State treasurer engraved 
thereon: that the coupons filed with the petition In this cause 
have not the handwriting of any officer of said State upon them, 
but the simnature of the treasurer of the State Is engraved thereon: 
that he was skilled in the detection of spurious and counterfeit notes, 
coins, Ke., and was an expert in such matters; whereupon the court 
stated that it was satistied that the witness was an expert, and there- 
upon the petitioners introduced in evidence the coupons received by 
the judge from the treasurer in this case, which coupons are in the 
words and figures following, to wit: 
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Coupons. 


Receivable at and after maturity for all taxes, debts, and demands 


due the State. 
The Commonwealth (of Virginia. 
will pay » Woman’s face. < the Bearer 
Thirty J | Dollars. 
literest due Ist July, 1555, on bond 5,869. 
Coupon No. 2S. 


GEO. RYE, 


Treasurer of the Commonwealth of Virginia. 


(National Bank Note Company, New York.) 


Mndorsed: Reeeivable at and after maturity for all taxes, 


debts, and demands due the State. 
(National Bank Note Company, New York.) 
(In writing) CW.N. & MT. N, 


Nov. 27th, 8d. 


1) Receivable at and after maturity for all taxes, debts, and de- 


mands due the State. 


Commonwealth ) Woman's (of Virginia 
will pray » face. the bearer 
Thirty ) ———_—— { Dollars. 


Interest due July Ist, ISS5S, on bond No. 16.45%. 
Coupon No. 28. 


GEO. RYE, 


Treasurer of the Commonwealth of lirginia. 


(National Bank Note Company, New York.) 


Mndorsed: Received at maturity for all taxes, 


debts, and demands due the State. 
(National Bank Note Company, New York.) 
(Ii writing) C7. 2 es 


\ ( Vv. aa. | SSD. 


et 


“ee 
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Receivable at and after maturity for all taxes, debts, and demands | 
due the State. 


The Commonwealth ) Woman’s ( of Virginia 
will pay > < the bearer 
thirty j face. { dollars, 


A et 


Interest due Ist July, 1855, on bond No. 14,915. 


Coupon No.. 28. 
GEO. RYE, 
Treasure r of thee Commonwealth of lirginia. 
(National Bank Note Company, New York.) 


Endorsed: Receivable at and after maturity for all taxes, 


debts, and demands due the State. 
(National Bank Note Company, New York.) 
(In writing) C. F. & & Be me 
Nov. 27, ’85. 


1] Receivable at and after maturity for all taxes, debts and 
demands due the State. 


The Commonwealth - | of Virginia 
will pay » Woman's face. < the Bearer 
Thirty J ( Dollars. 


Interest due Ist July, 1885, on bond No, 524. 
Coupon No, 25, 
GEO. RYE, 
Treasure /" of the (‘ommonwealth of Viryinia. 
7 (National Bank Note Company, New York.) 


Endorsed: Receivable at and after maturity for all taxes, 


debts and demands due the State 
(National Bank Note Company, New York.) 
(In writing) C. W. N. & M.T. N., 
Nov. 27, 1885. 


“yy ee oe 
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10 C. W. NEWTON ET AL. VS. THE STATE OF VIRGINIA. 


Receivable at and after maturity for all taxes, debts and demands 
due the State. 


The Commonwealth (of Virginia, 
will pret ; Woman's free, ‘ the bearer 
Thirty ( Dollars. 


lnterest due Ist July, ISSo. Ol) bond No. LG6.062. 


Coupon No. 2S. 


GEO. RYE, 


Treasure i of thie Commonwealth of lirginid, 
(National Bank Note Company, New York.) 


Endorsed: Receivable at and after maturity for all taxes, 


debts and demands due the State. 
(National Bank Note Company, New York.) 


(In writing) we ee) & ee 
Nov. 27, 1880. 


The Commonwealth of Virgiiila, 
Child's faee > will pray the bearer 
( ) Three dollars, 
Interest due Ist July, 1585, on bond No. 694. 
Coupon No. 28. 
GEO. RYE, 


Treasure i’ of the Commonwealth ot Virginia, 
(National Bank Note Company, N. 3.) 


endorsed : Receivable al and utter Maturity for all Lixes, debts 
and demands due the State. 


(National Bank Note Company, N.Y.) 


(In V“\ riting) iy Ww. N. _& \l. Z. ica 
Nov. 27, 188 


— 


meee —a 


= 


C. W. NEWTON ET AL. VS. THE STATE OF VIRGINIA. 1] 


Receivable at and after maturity for all taxes, debts and demands 
due the State. 


The Commonwealth — (of Virginia 
will pay » Woman's face. < the bearer 


Thirty J | Dollars. 
Interest due Ist July, 1855, on bond No. 5,087. 
Coupon No. 28. 


GEORGE RYE, 


Ti (sures of thie Commonwealth of LV irepcneee. 
(National Bank Note Company, New York.) 


Endorsed: Receivable at and after maturity for all taxes, 


debts and demands due the State. 
(National Bank Note Company, New York.) 


(In writing) C. W. he i cea 
Nov. 27, 1885. 


Is Receivable at and after maturity for all taxes, debts and 
demands due the Stat 
The Commonwealth po oa (of Virginia 
will pay Woman's face. < the bearer 


Thirty } { Dollars, 
[Interest due Ist July, 1585, on bond No. 9,015. 


Coupon No, 28. 


GEO. RYE, 


Treasure 7" Commonwealth of lirginia. 
(National Bank Note Company, New York.) 


Endorsed: Reeeivable at and after maturity for all taxes, 


debts and demands due the State. 
(National Bank Note Company, New York.) 
(In writing) C. ©. mi @ MM. Tt. Be 


Nov. oT. a 


b 
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Receivable at and after maturity for all taxes, debts and demands 
due the State. 


The Commonwealth ( of Virginia 
will pay » Woman’s face. « the bearer 
Thirty J | Dollars. 


Interest due Ist July, 1885, on bond No. 8,539. 


Coupon No. 28. 


GEO. RYE, 


Treasure i of thie (Commonwealth of Virginia. 
(National Bank Note Company, New York.) 


Endorsed: Receivable at and after maturity for all taxes, 


debts and demands due the State. 
(National Bank Note Company, New York.) 


(In writing) + we s ee Fe 
Noy. 27, 1555. 


14 Reeeivable at and after maturity for all taxes, debts and 
demands due the State. 
The Commonwealth (of Virginia 
will pay > Woman’s face. < the bearer 
Thirty J ( Dollars. 


Interest due Ist July, 1885, on bond No. 7,059. 


Coupon No. 2S. 
GEO. RYE. 
Tie asurer of thie fommonwe alth of lirginia. 
(National Bank Note Company. New York.) 
Endorsed: Receivable at and after maturity for all taxes, 
fog \ 
re 
debts and demands due the State. 

(National Bank Note Company, New York.) 


(In writing) C.W.N. & M. T. XK... 
: Nov. 27, 1885. 


4, 


4, 


Cc. W. NEWTON ET AL. VS. TIE STATE OF VIRGINIA. 1S 
Receivable at and after maturity for all taxes, debts and demands 
due the State. 
The Commonwealth ( of Virginia 
will pay Woman's face. < the bearer 
Thirty J Dollars. 
Interest due Ist July, 1885, on bond No. 9,579. 


Coupon No. 28. 
GEO. RYE, 
Treasurer of the Commonwealth of Virginia. 
(National Bank Note Company, New York.) 
Endorsed: Receivable at and after maturity for all taxes, 
f 9S ! 
debts and demands due the State. 


(National Bank Note Company, New York.) 
(In writing) C. Wau. & M. T. N., 
Nov. 7 1885. 


A 


15 Receivable at and after maturity for all taxes, debts and 
demands due the State. 


The Commonwealth ) 


will pay > Womans face. 
thirty J} 


) of Virginia 
the bearer 
dollars. 
Interest due Ist July, ISSS, on bond No. OSS. 


Coupon No. 28. 
GhO. RYE, 
Treasure r ot thie (ommonwealth ot lirginia. 
[National Bank Note Company, New York. | 
Endorsed 7 Receivable ut and after maturity for all faxes, 
( } 
- } 
debts and demands due the State. 
[National Bank Note Company, New York. ] 
(In writing) G. W. & BB 
Nov. 2%, 1SS5. 


1 C. W. NEWTON ET AL. VS. THE STATE OF VIRGINIA. 


a 
Receivable at and after maturity for all taxes, debts and demands 
due the State. 
The Commonwealth 7 fof Virginia 
will pay | Woman's face. the bearer 
thirty j ( dollars. 
- fees = 
literest due Ist July, 1585, on bond 17,464. 
Coupon No. 2S. 
GEO. RYE, Uae 
Treasure 4g of the Commonwealth ot lrqiia 
[National Bank Note Company, New York.] 
Mudorsed: Receivable at and after maturity for all taxes, 
( eo | 
| } 
debts and demands due the State 
National Bank Note Company, New Yor k. | 
(In writing) UC. . m. © M. E; Be 
Nov. 27. 1885. 
Cp 


LG Receivable at and after maturity for all taxes, debts and 
demands due the State. 


The Commonwealth ) ) of Virginia 
will pay Woman's face. the bearer 
Thirty ) = Dollars. 
Interest due Ist July, ISS5, on bond No. 7,824. 
Coupon No. 28. 
GEO. RYE. 
Tire ‘(Siuyc; of thi, Commonwealth of lirginia 


| National Bank Note Co., New York. ] on 


endorsed: Reeeivable at and after maturity for all taxes, 


debts and demands due the State. 
[National Bank Note Company, New York.] 
(In writing) C. B. a @ EM: I. Be 


Noy. 2/, 1885. 


wo 
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Receivable at and after maturity for all taxes, debts and demands 


due the State. 


The Commonwealth ] (of Virginia 
wii! pary . Woman's face. < the bearer 


Thirty j Dollars. 


on 7 . oe 
Interest due Ist July, 1585, on bond No, 8,504. 
Coupon No. 28. 
iG GEO. RYE, 
Treasure i of thie Commonwealth of lirginia. 
| National Bank Note Co., New York. | 
Endorsed: Receivable at and after maturity for all taxes, 
J re | 
| j 
debts and demands due the State. 
[| National Bank Note Company, New York. | 
(In writing) CC. &. oat oe 5s ee 
Nov. 27, 1885. 
Cp 


7 Reeeivable at and after maturity for all taxes, debts, and 
demands due the State. 
The (Commonwe aith } { of Virginia 
will pray Woman's mace. ; tine bearer 


Thirty j Dollars. 
Interest due lst July, SSO, on Bond No. OES. 


Coupon NO as 
GEO. RYE, 


“a ,. . > ; rl } . ’ . > 
lreasures On the (Commonwealth ol | Presid, 


- (The National Dank Note (AD, Ni Ww York } 


| 
| J By | 
Se 
and demands due the State. 
| (National Bank Note Company, New York.) 


t (In writing) ?._- 2 2 ape 
Nov. 27, 188d. 


Kndorsed: Receivable at and after maturity for all taxes, debts, 


16 C. W. NEWTON ET AL. V8. THE STATE OF VIRGINIA. 
Receivable at and after maturity for all taxes, debts, and demands 
due the State. 


The Commonwealth (of Virginia 
will pay > Woman's face. < the Bearer 
Thirty J ( Dollars. 


[nterest due Ist July, 1855, on Bond No. 14,827. 


Coupon No. 25. 


GEO. RYE, 


Treasure i of thie Commonwealth of Virginia. 
(National Bank Note Co., New York.) 
Mndorsed: Receivable at and after maturity for all taxes, debts, 


J 9S l 
[ o 
and demands due the State. 
(National Bank Note Company, New York.) 


(In writing) i ws a ae Oe es 
| Nov. 27, 1885. 


18 And the counsel for the petitioners asked the witness the 
following question : 


“ Look at the coupons filed with the petition and presented to you 
by the court, and say whether, in your opinion, they were issued by 
the State of Virginia, under the provisions of her aet of Assembly 
of Mareh 50th, 1871, entitled ‘An act to provide for the funding and 
pavinent of the public debt ?’” 


‘To the asking Oj which question the State of Virginia, by her 
attorney, objected, upon the ground that the aet of the General 
Assembly of the State of Virginia, approved January 21st, 1866, 
entitled “An act to amend and re-enact section 39 of chapter 167, 
Code of 1875, in relation to rules, pleadings, and evidence, forbids 
the introduction of expert testimony, and forbids the petitioner to 
ask sald question, and forbids the CXpert Witness to answer the same ; 
and the petitioners, by counsel, claimed that the said act of Assembly 
Is repugnant to section ten, article one of the Constitution of the 
United States; but the court ruled that said act is not repugnant to 
said section of said Constitution, and that said court executed (ex- 
cluded) said question and torbade said witness to answer said question, 
or otherwise to testily as an expert; to which ruling of the court the 
petitioners, by counsel, excepted, and tend red this their first bill of 
exceptions, Which is signed, sealed, and made a part of this record, 

D. TUCKER BROOKE. [star] 


C. W. NEWTON ET AL. Vs. THE STATE OF VIRGINIA. 


Newton & NEWTON 
( 2d Bill of Exceptions. 


is, 


STATE OF VIRGINIA. 


Be it remembered that after the jury had rendered a verdict in 
this cause the petitioners, by counsel, moved the court to set the same 
aside, and grant him a new trial, upon the ground that the verdict 
is contrary to the law and the evidence; which motion the court 
overruled, and refused to set the said verdict aside and grant them 
a new trial; and being asked to certify the said evidence, the court 
certifies that the evidence set out in the petitioners’ first bill of excep- 
tions, Which are hereby referred to and made a part of this bill of 
exceptions, was all the evidence produced at the trial; to which 
action of the court the petitioners, by counsel, excepted, and tendered 
this their 2d bill of exceptions, which is signed, sealed, and made a 
part of this record. 

D. TUCKER BROOKE. [sear] 


lee, for this transeript, $12.24. 


19 STATE OF VIRGINIA. ) ~» _. 
+ . . . , To mit 
( iti) of Norfolk, 


I, Lawr. L. Waring, deputy clerk of the corporation court of the 
said city of Norfolk and State of Virginia, do hereby certify that the 
foregoing and annexed record of the suit of C. W. Newton and M.T, 
Newton vs. The State of Virginia, is a true abstract from the records 
of said court. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court, at my oflice, this loth day of October, A. 
D. 1886, in the 111th year of the Commonwealth of Virginia. 


[sear] LAWR. L. WARING, D. € 


STATE OF VIRGINIA, 


, os a £ 
City of Norfolk, J fo wit. 


I, D. Tucker Brooke, judge of the corporation court of the said city 
of Nortolk, in the State of Virginia, do eortify that Lawr. l,. Waring, 
who hath given the preceding certificate, is deputy clerk of the said 
court, and that his said attestation is in due form. 


Given under my hand, this loth day of October, A. D. ISS6. 
Db. TUCKER BROOKE, 
Judge of thee Corporation (ourt of thie (ily of Norfolk. 


And at another day, to wit: 
Ata supreme court of app als held at the State court-lhouse in the 


city of Richmond, on Friday, November 5. 1886. 

This caulise Was this day fully heard Upon the transeript of the 
record of the judgment aforesaid and the arguments of counsel, but, 
because the court here is not vet advised of its Judgment to be ren- 
dered in the premises, time Is taken to consider thereof, 
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28 ° ©. W. NEWTON ET AL. VS. THE STATE OF VIRGINIA. 


And now at this day, to wit: 


At a supreme court of appeals held at the State court-house 


20 in the city of Richmond, on Thursday, the 9th of December, 
ISS6. 
This day came again as well the plaintiff in error, by his counsel, 


as the attorney general on behalf of the Commonwealth, and the 


court having maturely considered the transcript of the record of 
the judgmc hil aforesaid, and the arevunicnts of counsel, is of opinion 
for reasons stated in writing and filed with the record, that there is 
no error in the said judeme lit. 

It is therefore considered that the same be aflirmed, and that the 
Commonwealth recover against the plaiutil in error thirty dollars 
damages, and also her COsts Ly herabout herdef hse it rein ( xpended, 
which is ordered to be certified to the said corporation court of thi 
city of Norfolk. 


(For reasons stated In writtng in this ease see transcript of the 
record in case of Burruss against Commonwealth.) 


A true transcript of the record. | 
Teste : GhO. K. TAYLOR, C. C. 


ee for transcript, $6.00. 


STaTE OF VIRGINIA, ) Ty wit 
- . > ‘p) @i7 
9] City of Richmond, j 


I, George Kk. Taylor, clerk of the supreme court of appeals of Vir- 
ginia, at Richmond, do hereby certify that the foregoing is a true 
transcript of the record and proceedings Upon aw rit of error lately 
pending in said court In which ©. W. Newton and M. 'T. Newton 
were plaintiffs In error and the Commonwealth of Virginia was de- 
fendant in error. 


In testimony whereof I have hereto set my hand and annexed the 
seal of said court this 4th day of January, 1887. 


[Seal Supreme Court of Appeals of Virginia, Riehmend. } 


GEO. K. TAYLOR, C7%. 


2? To the [lonorable Morrison R. Waite. Chief Justice of thie 
Supreme Court of the United States: 


Your petitioners, C. W. Newton and M.-T. Newton, respectfully 
represent that they are aggrieved by a judgment of the supreme 
court of appeals of the State of Virginia, pronounced on the 9th day 
of Deeember, IS86, in a suit wherein your petitioners were appel- 
lants and the State of Virginia Was Uppy llee. 

The said judgment affirmed a judgment of the corporation court 
of Nortolk CIty, which latter judgment equally agerieved your pe- 
titioner. 

‘A transeript Ol the record of said judgment Is pore = nted hi It with, 
by inspecting which it will be perecived that your petitioner claimed 
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aright under the Constitution of the United States, and that said 
right was denied to him by both courts. 
Your petitioner therefore prays a writ of error and that both said 
judgments be reversed. 
To avoid unnecessary repetition your petitioners refers to 
Zo ther petition for an aprpreat, to be found at puigre one of the 
transcript of the record, which is as applicable for this peti- 
tion for a writ of error as it was for that appeal. 
C. W. NEWTON, 
M. T. NEWTON, 
Dy their attorne V WM. L. ROYALL. 


94 [ Endorsed :] Newton & wife v. Virginia. Petition for writ 
of error 


ae [UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the honorable the 
jude sof the supreme court ot Cuppy als of the State of Virginia, 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said court before vou, or some 
of vou, being the highest court of law or equity of the said State in 
Which a deeision could be had in the said suit between C. W. Newton 
and M. 'T. Newton, lis Wile, ch popne llants, and the State of Virginia, 
appellee, wherein was drawn in question the validity of a treaty or 
statute of, or an authority exercised under the United States, and the 
decision Was against their validity; or wherein was drawn In question 
the validity of a statute of, or an authority exercised under said State, 
on thre eround of there ty Inge repugnant to this Constitution, treaties, 
or laws of the Lo nited States, and the «lk cIsion Wis in) favor of such 
their validity: or wherein was drawn in question the construction 

ol a clause of the C‘onstitution, or of it treaty, or statute of 
2h or commission held under the United States, and the de- 

cision Was against the title, right, privilege, or exemption 
specially Sel uy or claimed under such clause ol the sit Consti- 
tution, treaty, statute, or commission: a manifest error hath hap- 
pened to the creat damace of the said C. W. Newton anil MM. : el 
Newton, his wife, as by tueir complaint appears. We being willing 


that error, if any haath been, should Le’ duly corrected, and full 


ii 
and speedy justice done to thr parties aforesaid in this behalf, do 
command vou, if judgment be therein given, that then under your 
seal, distinetly and openly, vou send the record and proceedings 


‘lore said, with all things concerning the same, to the Supreme 


Court of the United States, together with this writ, so that you 
have the same at Washington, Or) the second Monday of October 
next, in the said Supreme Court, to be then and there held, that the 
record and proces dings aforesaid by nie inspected, the said Supreme 
Court navy cause further to be done therein to correct that error, 
What of right, and according to the laws and customs of the United 
States, should be done. 


2) C. W. NEWTON ET AL. VS. THE STATE OF VIRGINIA. 


Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the twenty-first day of December, in the year 
of our Lord one thousand eight hundred and eighty-six. 

[Seal United States Circuit Court, Eastern District of Virginia. ] 
M. F. PLEASANTS, 
('/, rk of this Circuil (ouyt of thie United Slates 
for thie hast. Dist. of | ened. 
Allowed by— 
M. R. WAITE, Chief Justice U. S. 


December 21, 1SS6. 


27 VIRGINIA: 

In the clerk's office of the supreme court of appeals of Virginia, 
at Richmond, January 4th, ISs7 

3 Creorge 4 Taylor, clerk of the supreme court of appeals of 
Virginia, at Richmond, do hereby ("t rtify that a COPY of the within 
writ is on file in hiv oflice. 

Given under my hand this 4th January, ISS7 

GEO. kK. TAYLOR, Ch. 


25 The United States of Amie rica to the State of Virginia. Gree l- 
Ine: 


You are hereby cited and admonished to be and appear ata Su- 
preme (‘ourt ot the l nited States, to he hole nhoat Washington (1) 
the second Monday of October next, pursuant to a writ of error filed 
In the clerk's office of the supreme court of appeals of the State of 
Virginia, wherein C. W. Newton and M. T. Newton are plaintiffs in 
error and Vou are defendant in error, to show Cullse, if any there he, 
why the judgment rendered ugalhst the said plaintitts In error as 1p 
the said writ of error mentioned, should not be corrected, and why 
speedy justice should het by done to the parti - In) threat by half, 

Witness the Llonorable Morrison It. Waits Chie { Justice of the 
United States, this 2lst day of December, in the vear of our Lord 
one thousand eight hundred and eighty-six, 


M. R. WAITE. 


29 Oi. this 25th day of December, in the vear of our Lord one 
thousand eight hundred and cighty-sis, personally appeared 
A. B. Guigon before me, the subseriber, J. M. Skinner, a notary 
public 1 mn and for the city of Richmond, State ot Va., anil makes 
oath that he delivered a true copy of the within citation to Fitzhugh 
Lee, Governor of Virginia, and R.A. Avers, attorney general of Vir- 
ginia, on the 28th day of December, 1886 ee 
A.B. GUIGON, 
Sworn to and subseribed the 28th dav of Dee'r.. ISS6. before the 
undersigned, a notary publie in & for the city of Riehmond, Va. 
J. M. SKINNER, W. P 
VIRGINIA: 
In the Clerk’s Office of the Supreme Court of Appeals of Virginia, 
at Richmond, January 4th, 1887 
I, George Kk. Taylor, clerk of the supreme court of appeals of Vir- 


C. W. NEWTON ET AL. VS. THE STATE OF VIRGINIA. °1 


ginia, at Richmond, do hereby certify that a copy of the within 
citation Is on file in my office. 
Given under my hand this 4th Jan’y, 1887. 


GEO. kK. TAYLOR, CTL. 


30 Know all men by these presents that we, William L. Royall 

and A. B. Guigon, are held and firmly bound unto the State 
of Virginia in the full and just SUlll of live hundred dollars, to be 
paid to the said State of Virginia, certain attorney, executors, admin- 
istrators, or assigns; to which payment, well & truly to be made, 
we bind ourselves, our heirs, executors, and administrators, jointly 
& severally by these presents. Sealed with our seals & dated this 
— day of , in the vear of our Lord one thousand eight hun- 
dred & eighty —. 

Whereas, lately, at a supreme court of appeals of the State of 
Virginia, in a suit depending in said court between C. W. New- 
ton, and M.‘T. Newton, his wife, appellants, and the State of Virginia, 
appellee, judgment was rendered against the said appellants, and 
the said appellants having obtained a writ of error and _ filed a 
COPY thereof in the clerk’s office of the said court to reverse the 
judgment in the aforesaid suit, and a citation directed to the said 

State of Virginia, citing and admonishing her, to be and 
O] appear at a Supreme Court of the United States to be holden 
al Washington the second Monday of October next. 

Now, the condition of the above obligatton Is such that if the 
suit i. W. Newton NX MM. 7. Newton, by wife, shall prosecute their 
suid writ of crror to effect and answer all damages and costs if they 
failto make their plea ood, then the above obligation to be void: 
else to remain in full force and virtue. 

Sealed & delivered in presence of— 

WM. L. ROYAL, ——; 
A. B. GUIGON. SEAL. | 


Approved byv— 
M. R. WAITE, Chief Justice U. S. 


Dee. 21, 1886. 


VIRGINIA: 


In the Clerk's Office of the Supreme Court of Appeals of Virginia, 
at Richmond, January dth, 1SS7. 


I, Greorge K. Taylor, clerk of the supreme court of appeals of 
Virginia, at Richmond, do hereby certify that the original bond, of 
which the foregoing Is i COPY, is on file in my office. 

Given under my hand this 4th day of January, 1887. 


GhO. K. TAYLOR, C’k. 


[Endorsed on cover:] Virginia. Sup. court of appeals. No. 
558. CC. W. Newton and M. ‘T. Newton, his wife, plaintiffs in error. 
vs. The State of Virginia. Filed February 5, 1887. [Stamped :] 
Supreme Court, U.S. Received Jan. 27, 1887. Clerk’s office. 
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SUPREME COURT OF THE UNITED STATES. 
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No, 236. 


THE OREGON RAILWAY AND NAVIGATION COMPANY, 


PLAINTIFE IN ERROR, 
“es, 


THE OREGONTAN RATLWAY COMPANY (LIMITED). 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
bilk DISTRICT OF OREGON, 
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l Unitrep States or AMERICA, | 
District ot OJred i. - 


To the Oregonian Railway Company, Limited, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday in October, A. D. eighteen hundred and eighty- 
-ix, on the third Monday of said term, pursuant to a writ of error 
filed im the clerk’s office of the cireuit court of the United States for 


the district of Oregon, wherein The Oregon Railway and Navigation 


n ‘ * : | +} ; + . > o* } ; ] , *>* . 

( mpAnV IS PrAaiillil In erro led rare defendant in error, to 
44° ‘ ‘¥ ’ ’ 4" ° } ; | " ‘ ' + ei, ' ' ? sf , t} " ‘ il rit f 

= \\ «tia ii atti Liit’it a. « WE i i rertiie'di it) sit “ili Wri ) 

error mentioned stiotliadd not be Corrected aha S}) Cuy tustice should 

hot t »>tThHe Parties Ih th 


e . - ’ 4 i . — as * ; , . 
(given under mv hand, at Porthand. im said district, this Septem- 


MATIHERY F. DEAL. 
{ S. District Judge, Oregon. 
“ i Endorsed:]| No. 1120. U.S. circuit court, district of Ore- 
PON, wee wees 18 een we « (“Hinntion On writ Of Error. 


Miled we, 188—, me ame, clerk, by. <iun inne, Gane aaa 


Districr OF OREGON, 83 


We hereby acknowledge due service of the within citation upon 

. " " ' é be } } ’ 
us, at Portland, in said distriet, this the 22nd dav of September, 
A. }). 1SS6. by delivery to us — a copv thereof at said time and 


WHALLEY, BRONAUGH, NORTHUP & DEADY., 
| Aftorneys tor Plaintiff. 


| [NITED STATES OF AMERICA, | 
Distr f ot {) (estate, } 


To the Oregonian Railway Company, Limited, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
pretme Court ol the United States, to be hold nal Washington on 
t| cond Monday in Oetober, A. D. eighteen hundred and eighty- 
six, on the third Monday of said term, persnant to a writ of error 
filed in the clerk’s ottiee of the cireuit court of the United States for 
the district of Oregon, wherein The Oregon Railway aud Navigation 
Company is plainti® in error and you are defendant in error, to 
show eause. if anv there be. Wihive tine iiderment roy thee sald writ of 
error mentioned should not be corrected and speedy justice should 
not be done to the parties in that belalt, 

Given under my hand, at Portland, in said district, this Septem- 
ber Zist, 1SS6. 

(Signed) MATTHEW P. DEADY, 
U.S. District Judge, Oregon. 


- 
f 
~~ 


] ae P55 


9 TILE OREGON RAILWAY AND NAVIGATION CO. VS. 


a | endorsed :| No. a U.S. circuit court, district of Oregon. 
——_ eee 18, ee een, Citation on writ of error. Filed 
——, deputy clerk. 


ansinn in, $B: seeiai tama, Sate, 


District OF OREGON, ss: 


We her by acknowl dee due service of the within citation Upott 
us, at Portland, in said district, this 22nd day of September, A. D. 
1886, by delivery to us — a copy thereof at said time and place. 

WHALLEY, BRONAUGH, NORTHUP & DEADY, 


Attorneys for Plaintiff 


D in the Supreme Court of the United States. 


Tht Ornecontan Ramway Company, Limited, ) . ss 
Pint REGONTAN IA y Commi G)xo1190. Writ 

is , e 
ra’ , . ‘ of lurror. 
Pie Ornecon Rarway & NAVIGATION Company. J 


The UNItED STATES OF AMERICA, 


The Pre sident of the Lnited States of America to the judge sof the 
circuit eourt of the United States for the district of Oregon, 


Crrecting 


Because in the reeords and proceedings, as also in the rendition 
of the hudgme nt ora plea which is in the said circuit court before 
the Llonorabl Matthew ” Deady, one of vou, bys tweet) The (Oreco- 
bilan Irail wars Com paly, Limited, pice tiel and defendant in rror, 
and Phe Oregon Rathwayv and Navigation Company, defendant and 
plaintil in error, a manifest error hath happened, to the great dam- 
age of the said plaintiff in error, as by complaint doth appear, and 
we, being willing that error, if any hath been, should by duly cor- 
rected and full and speedy justice done to the parties aforesaid and 
in) this by halt, do command Vou, if adore bit ay thy Pelt orlVye iF that 
then, under vour seal, distinctly and openly, vou send the record 
and proceedings aioresaid, with a 
the Supreme Court of the United 
that Vou have the Sate al Washington OW Lhe second Monday oft 


October. A. D. eighteen hundred and e1elitv-six.in thi suid Supreme 


— 


(‘ourt Lo be thie a ania this re hie lal, th) it, the record ana pelau ceedings 
i 


1 
} 


| things concerning the same, to 


Stil to 


’ 
—_ 


ether with this writ. so 
} 


aforesaid being then and there inspected, the said Supreme Court 
may cause further to be done therein to correct that error what of 
right ana according to the laws and customs of the Unite | states of 
America should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this Sept. 23, 1S86 

[Seal United States Cireuit Court, Or 
nk. H. LAMSON, 
Clerk of the Circuit Court of the United States 
jor the District of Oregon, 


by — — 


Deputy Clerk. 


» 


. 
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[ Endorsed :] In the Supreme Court of the United States. —— 
—_—, Writ of error. riled ——, 1SS-. oe, 
clerk, by —— ——, deputy clerk. 


Us. 


t} In the Supreme Court of the United States. 

THe Ornrcoxtran Ratrway Company. Limited , pe 
roan ‘) No. 1120. Writ 

a . 2 |. OF Error. 

Cie Orecon Rattrway & Navigation Company. | 


THe Usxrrep Srates OF AMERICA, ss: 


The President of the United States of America to the judges of the 
circuit court of the United States for the district of Oregon, 
Greeting: | 
Because in the reeords and proceedings, as also in the rendition of 

the judgment of a plea which ts in the said cireuit court before the 

Honorable Matthew P. Deady, one of you, between The Oregonian 

Railway Company, Limited, plaintiff! and defendant in error, and 

Che Oregon Railway and Navigation Company, defendant and 

plarntitl In error, a manifest error hath happened, to the great dam- 

age of the said plaintiff in error, as by complaint doth appear, and 

We, My lig willing that error, if any hath been, should bi duly cor- 

rected and full and speedy justice done to the parties aforesaid and 

In this behalf, do command you, if judgment be therein given, that 

then, under vour seal, distinetly and openly, vou send the record 

ahi proceedings afore said, With all things Concerhning the site, to 
the Supreme Court of the United State epere ther with this writ, so 
thisat Vou have the same at Washington on the second Monday of 

October, A. D. eighteen hundred and eighty-six; in the said Su- 

preme Court to be then and there held, that, the record and proceed- 


bers alors sila by ne thie a and thie re Mispected, the said Supreme 
(Court may eause further to be done therein to correct that error 
what of right and according to the laws and customs of the United 
States of Ams rien should be done. 
Witness the Ilonorable Morrison KR. Waite, © 
Supreme Court of the United States, this Sept. 25, 1886. 
[SPAL. | n. HH. LAMSON, 
Cl rk of thee Circuit (ourt of the United Slates 
for the Lrstrict of Oregon, 


hief Justice of the 


DY: ieee: semen 


Deputy Clerk. 


[Endorsed :} In the Supreme Court of the United States. —— 
—— Writ of error. Filed —— —, 155s. — 
——-, deputy clerk 


S eetieeeetiinetineel 9° 


—_———, clerk, by 


7 In the Cireuit Court of the United States for the District of 
Oregon. October Term, 1SS4. 


Be it remembered that on the 18 day of Mareh, 1SS5, there was 
duly tiled 1 the cireult court of the United States for tive district 
of Oregon a complaint in words and figures as follows, to wit 


a 
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8 In the Cireuit Court of the United States for the District of 
(oregon 


THe OneGoxtan Ratrway Company, Limited, | 


Tne Orecon Ramway axp Navication Company, Def’t. J 


The plarmtiul Is a corporation duly organized WV Incorporated 
under the laws of Great Britain and a citizen of Great Britain and 
is the owner of a certain railroad and other property deseribed in 
the indenture of lease hereinatter mentioned, and is recognized as a 
road by the laws of this State. 

The defendant is a corporation duly organized and incorporated 
under the general incorporation laws of this State and under arti- 
cles of incorporation whereof the article numbered 35 is as follows: 


corporation so owning such ral 
i 


_ 


av = 


The busine = of this COTM ANY shal] be: 
irst. To construct and equip the following railroad and tele- 
graph lines, namely leirst. il line aiong the south side of the 
Columbia river between Portland & Limatilla: second, a line from 
Umatilla across the Blue Mountains through the Grande Ronde 
Vallev in a southeasterly direction to oa port on the east State line 
of Oregon towards Botse City: third, a line from Umatilla. to 
Wallula, in Washington Territory: fourth, a line from Wallala, in 
Washington Territory, by way of Weston, southerly to the point of 
Intersection with the line in Oregon secondly deseritbed ; fifth, from 
Walla Walla, in W, na northeasterly direction 
by Davton to the Snake river: SIXth, irom a point (dt) the Snake 
river, In Washington ‘Territory, near the mouth of the Palouse 
river, 1 northeasterly direction to the head-waters of the 

) Spokane river, ana to thaintain ana Operate such raliroud, 


a 
‘ +¢ sae 
ishiihgton Lerritory, 


ic legraph ne, aha branche S, Carry freielit anid priisst hgvers 
thereon, and receive tolls for the same. 

Second. ‘To purch ise and consolidate with or lease or opcrate and 
maintain, on sll I) terns as mayv be ne ec Upon, any rallroad or rall- 
roads in Oregon, Washington, Idaho, or Utah. with its or their roll- 
ng stock, equipments, or appurtenances, and complete the same 
to its authorized 

Third. To. fa ie construction, building, exten- 


sion, equipment, and operation of anv railroad line, steamship line 


? 
ane , : ? 


i; 
; 
/ 


;, [ 

. ; Bi ’ } ’ t . *\ . ca.’ | ; . 
or steamboat ihe ib Oregon, Wash heton, oF ldaheo, or “LCathisiily 
. . \ ; . Vas ' I ae ¢ | , ] ) 
line running from Portland to any other ports on the Pacific Ocean 
‘ ) " ' reper rr if ,) vicr ¢ . e1t , i . | ‘ 1° =f » 
ana Conhecthhye or thiteh me 1c Ccopmhecth or exchaheve tratiie with the 

: a ‘ } ’ " 
railroads, steamships, or steatnboats of this corporation. and = for 


. he » | ‘ : . ee -— } ; ’ 
such PLP pase fo stloseribe: Tor of purchase tha stocks or bonds of any 
company owning or operating any such railroads, steamships, or 


steamboats, to guarantee or otherwise secure the payment of any 


zt 


erm. 


f 


a ad 
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such bonds or the interest thereon by pledge or mortgage of the 
property of this corporation Or any part thereof or otherwise, and 
to consolidate with or lease or contract for the operation and main- 
tenance of any and all such railroads, steamship or steamboat com- 
panies sO aided, and to obtain from (Congress or the Legislatures of 


‘Washington, Idaho, and Utah Territories the neeessary charters or 


othe r legisiative authority for the extension of the railroads of this 
company Into said Territories or for the carrying out of any of the 
objects herein specified, . 

Fourth. To build. purchase, and OWT] and ruti steamships between 
the ports of Portland, Astoria, Victoria, Sitka, San Franeisco, or any 
other ports in the North Pacific Ocean and steamboats on the Colum- 

bia, Willamette, and Snake rivers, and also to build, pur- 
10) chase, and own docks, piers, warelouses, locks, ferry-boats, 

Stages, and other means ol Tradisportation In connection with 
the railroads steamships, ana stenmbouts above mentioned. 

hifth. ‘Po purchase or acquire lands or lots, whether adjacent or 
contiguous to its railroads, docks, or warehouses, and to hold, pos- 
Scss, inprove, lease, sell, mortyvave, or otherwise dispose of such 
lands in sueh manner as may be deemed fit. 

sixth. To borrow money on bonds, notes, or otherwise for the 
general purposes of the corporation, and to mortgage its railroads, 
steamships, steamboats, franchises, rolling stock, and any and all 
other Property to secure the preuvrnne nt thereof, 

Seventh. Lo do all otha r things hecessary OF per per for the uc- 
complishment of the objects above specihed 

(on or about the Ist iit of August, iSS1, the plaatevtil and de- 
fendant, pursuant to resolutions of their respective, boards of directors, 
duly executed, under their respective corporate seals, an indenture of 


lease, Which is in the words and figures and to the effect following: 


1] This indenture, made the tirst dav of August, ISSI, be- 
tween the Or vonlan Lvallwas { Opa, Loienite dof Dundee, 


in Seotlanad (heremmatter called the ressors), Of thi citi pear, and the 
Oregon Railway and Navigation Comipan oO] Portland, rh CD re {ran}, 


° . . . : ’ . P } rT : i ’ . : 
}t} the | nited States (heremattes Tide sti bSSUES ], OF the othe part: 


Whereas the lessors are the owners of a railroad in Oregon (hereinafter 
called “the existing railroad ”) consisting of two branches, namely, 
the East Branch, beginning at or near Ray's Ferry and running 
south to Brownsville, and extending, tn luding shines, to 74 miles 
or thereabouts, \\ ith il branch to \W aida, ext Tied dig, Including sidings, 
too miles or thereabouts, and the West Braneh, be rumble at Ray's 
Ferry and running south to Monmouth, with branch to Sheridan, 
and exte nding in all, inciuding sidings, to 55 miles or thereabout 

and Wher iis the lessors are Ih cours: fextend bier the said branch m 
respectively, as to the East Branel’, trom Brownsville to (‘oburg, 19 
miles or thereabouts, including sidings, and, as to the West Branch, 
from Monmouth to Airlie, 12 miles or thereabouts, including sidings, 
and such extensions are hereinatter called “the proposed extensions 
ot the railroad ae nie Wii Preis thi rer Perera thileame af the existing 
railroad (including ltl such tHhileawue ree’ if perth) of all sidings) is Br 
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miles or thereabouts and the aggregate mileage of the proposed ex- 
tensions of the railroad (including in such mileage the length of all 


' 


sidings) will be 31 miles or thereabouts; and whereas the whole of 


the CXIstiIng railroad iaas not vet been fully completed,.certaln lila- 


chine shops and other workshops and the stations and water-tanks 
and the bridge over the North Santiam river berg unburlt or ule 
finished, and thi track not vet eared oun thas greater part of the Waldo 
Braneh and on some other parts >] the road. ihall about eight Inties 
long. andthe greater part of the road has not vet been ballasted and, 


farther, requires to be raised at various points, as follows: Near the 


south Satthitm. for one mite.to be ratsed three feet, athe tor another 

} " . P !» ; *1) ; : , " vy. 

lie to be Talsed one Toot nenr browtisville, to two and one-lall 
} ' . 

miles, to be raised one foot. and ame ir Raves Ferry, forth e-quarters 

’ . : , 

ofa mile, to be raised three fer ind whereas the lessors have Issued 

} +). } } ‘ 

shares of £10 each, SZ.000 ino number, to th romibakb amount oOo 

‘>. ] | ! ; oe 

CO20O 000, and sueh shares lias ween bard upto theextent oi tbeach 
e , . ' ° 

(ot) LO O00 of such shares an ito the extent ol ‘ee Cael) ol tire rermalh- 

i) 1a, (ON) j i] . ’ }* ‘ : fs ? } ;* , ile ; ,¥ } } ‘ } The 
bhi’? if). } ()] ~ hell “hiiiffes., Able rairiiiel ears maVv Stitil rf rhbiaede ; 
| | : a : ; j : ° ye , ’ Ye] ’ 

Lhe pCs-OsS Of] aiid Lid respec ()] Sil] { ~ ¥ eri “Pires oO] ~COTTIC? Cb] SESCUES o 
: 1] Lmticde : 

and whereas the lessors have issued bonds ealled ISSO bonds and 


have pss df orare about to issue addition bh DOTS Calied Iss] Lyolleds, 


, " } 
and | AVC secured ana are about to secure the sailed several bonds 


Psstlled biicd tor dye ested by rhe rao = 1h} bile rived ff » toe Prpskede Vel t hye iX- 
; ! } } . ; y 
Psiliie ralipoud rahi Proposed CXTCHSIONS Of Liye raiipfVoaea aliGd i Pads 
. ; 
] , ] } ' ? 
ing stock of the lessors, the particulars of which bonds are specified 


] 
oo i 
It) the second anid third SC i} luies heret anid which are hereby 


ectubat? and 


, ; ' 


mutually agreed and declared to be @ood, valid, and et 
Whereas it las been agreed bi tween the parth = hereto that the lessors 
shall rePtil nial the lessees aceept a lease in the terms of these pore “- 
ents: Now, this Indenture witnesseth that, in consideration of the 


. ‘ — rn ! } ; ‘ : , 
sum of £9,974 paid on the execution of these pres nis (the re Clprl 


lnaiter contalhed, the lessors do hereby emis Utito thie lessees and 
! } ’ > 
POSSOCS do r} TeoyYy 
Isting ratiroad, with tf 

wey ' )} P ‘ ‘4 . , : ‘ ? 
described, with all stations, depots, sidings turh-tables, pulps, LaLKS, 


vards, Warehouses, miachine shops, and other works and conven- 
ences, and the right of wav. thirty feet in width on each side 


-) , eo Pf } ben 0 | ] 
1? froma the bilddle of thie track OTs ine railroad uh’ the eXten- 


depot erounds, as hereinafter limited 


Slory thie reo. \\ ith 


} 7 %- } 1] . } * ] _ oo } ) ° 
and speeitied, and thy rolling stock of sald raiiroad, as chnumerat 7 
: ee ] : 4 } i ee } ’ 
and deseribed in the first schedule hereto, together with all tools, 


’ . } ; " ° , ° 
PACHINELY, Miipretents, SUp piles, ciTiel Cauipients Of eyeryv descrip 
tion, and all franchises, rretts, POWers, ana priviieges Lo Which the 


; . | . } | ° | ‘ " i 6 
lessors are entitled or shall at anv tite tae reafter become entitled in 
ol | all i ; " 
connecliohn With the said raiiroa l ane sueh proposed CNLCHIISLIOTIS as 
aforesaid : to have and to hold 
a ] ’ ; ] | ‘ 
made tt) 7 brite rele | tO be Tade as nloresaiad) unto thi lessees Tor the 
term of % vears from the Ist dav of August, ISS1, vielding and pay- 


ig therefor during the said term the yearly reut of £25,000 in 


} , of ‘ . ‘ " 
(i the same (su ect to thre hortgages 


AR sie eager 
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sterling money, to be paid by equal half-yeariy payments on the 
loth day of May and the 11th day of November in each year, in 
advance; the first payment, however, made on the execution of 
these presents, and the receipt whereof is hereinbefore acknowl- 
edged, being the apportioned rent reduced, as hereinafter mentioned, 
as tor thy period from the first day of August, ISS],to the 11th dav 
of Nove niber, ISSi, and the second paviment to be made on the said 
Lith day of November, ISS], for the haif year following, and so on 
helf vearly on the 15th day of May and the llth day of November 
thereafter for each half vear, in advance; and the said rent to be 
paid Iree and clear of and from all tures, charges, and ussessinents 
whatsoever now existing or hereafter to be imposed by lawful au- 
thority on the lessors or on all or any of the demised premises, in- 
cluding all property and income tax of the United States or the 
State of Oregon, which said rent shall be paid in sterling money by 
the lessees to the lessors, at the bank of the British Linen Company, 
in London, in England: Provided always, and it is hereby agreed 
and declared, that the said vearly rent shall be reducible in riahher 
following—that is to sav: (*) Until the existing railroad shall be 
fully completed to the length, including sidings, of 154 miles, and 
shall be fully equipped with stations, water-tanks, and pumps, so 
thrat thre re shall be between Raves I rry ana Drownsville het less 
than ten station-.ouses, costing in the aggregate not less than 85,000, 
and not less than five water-tanks and pumps, costing not less than 
S200), and until the bridge over thi North Santiam river stall be 
finyishi df according to the coutracts and bd cifications under which 
the same Is now in course of construction, and until the track shall 
be raised at the points and in the manner hereinbefore recited is 
necessary, the said rent shall be reduced by a'sum at the rate of 
£1506 vearly. (*) Until the Ekast Branch of the existing railroad 
shall have bee T) completed iron) Drowns, ille to Coburg the said rent 
shall be reduced by a sum at the rate of £5,268 vearly. ([) Until 
the Wi =| Doran I ol thie CXistihig railroad shall be completed from 
Monmouth to Airhe the said rent shall be reduced by “uv sum at the 
rate of £2,064 vearlv. (°) If and whenever during the term any 
of the bonds of thie lessors sliall by pala off by means of any sink- 
ing fun establish 7 iis her lnaiter provided, then, until bnew bonds 
ol the le ssOrTrs shall by be issued an this place thie reol., as provided by 
clause 1S hereof, the said rent shall be reduced by a sum equal to 
fh for eve ry £100 of principal MOneVS Se ured by the bonds so paid 
off. (") If,on admeasurement thereof when completed, it shall ap- 
pear that the entire railroad, including in the mileage the length of all 
sidings, is less than 165 miles in extent, the said rent shall be re- 
duced at the rate of £172 for every mile found deticient, and at the 
suite proportionate rate for any part of a mile found deticient : ane 
this indenture also witnesse th that, in pursuance of the said agree- 
ment and for the reciprocal considerations herein appearing, the 
lessors, Ss) far as the stipulations and provisions ot these presents 
are to be performed and observed by them, hereby covenant with 
the lessees, and the lessees, so fur us the stipulations and provisions 
of these presents are to be performed and observed by them, hereby 


THE 


mean that the 
good and 
lig order 
hecessals 


ania 
ana 


On 


| 
| or 


Substat 


per 


EGON 


ot Oe ie 


vt a with the ] 
The lessors shall before the 35lst di ay ot ‘December, 


ial bbdck 
comaditior 


Ny ’ 
: 
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lessors in manner following (that is to say): 


’ = 
™iictil 


nstruct ana comple te the 


ISS1, 


aa a plat or map showing the line of the existing rail- 
road and of the proposed extensions of the railroad and the sttua- 
tion proposed situation of all depots or stations in connection 
therewith, and in such plat the track or intended track of such rail- 
roads see | ce (i] yt) leet (oy) ¢ Tor =yale } til the hg nter of such 
track, and a space Nol excecaimg lO acres at each of the = first- omnes 
depots or stations, as specified in the first schedule hereto, if said 
lessors shall own so much ground at such stations, and a space not 
exceeding o aeres at cach of thi ther depots or stations on said rail- 
roud and the « nsions th if said lessors shall own so mueh 
ground at such st hs, shall distinguished by a special color, 
and all the land of the lessors not tneluded in the spaces so distin- 
guished shall Se deemed to be surplus lands and to be excluded from 
this lease. and such surplus lands may accordingly be sold, disposed 
of, o dealt With an strcle mane as tiie lessors think fit: Provided, 
howe ver, that the lessors shall not be entitled to any <urplus lands 
Unless ana adalah loo aeres in tl Will have been set otf and platted 
as depot grounds on said railroad and the extensions thereof. 

2 ‘The lessees shall with Con t speed ballast the existing 
railroad so far as not ballasted, and the proposed extensions so far 
as they may not be ballasted, ina proper and workmanlike man- 
ner anid “O) thisat [hie Saithbe Stil be tinieen ana pPraper state for publie 
traflic. and the lessors shall pay the lessees therefor at the rate of 
S420 per mile, and for this purpose thy lessees shall have full and 
free eress and eyvress 14) i from) ahd use oj any orall the gravel 
pits now oWhed and 1} a pross sion © the lessors 

>. the lessors shall tual COMED) the existing railroad and shall 
fully equip the same to the length Cineluding sidings) of 154 miles 
with all necessary machine shops and other workshops (the lessees 
having the right to fix the location of the same), station-houses, 
Water-tanks and paunips, to be built according to contracts and speel- 
fications similar to those under which the like struetures were built 
upon that part of the road between Ray's Ferry and Brownsville 

shall finish the bridge over the North Santiam river according to 
the contracts and speciiicatl it) under which the same Is now in 
course of construction ; shall raise the track at the points and in the 
Picihibier hie reinbe hore recit dl us belt ry Pec “SarV, an shiall construct 


and complete the proposed extensions of the railroad, all of which 
the lessors shall do and COMPLETE before th first dav ot January, 
1SS82: Provided always. that in th event of loss or accident to vessels 
| carrving rails or other materials, or from any other accidental or 
| unavoidable cause, the said periods shinll be enlarged toa reasonable 
eXtent ; ana it is bern by declared that as cS irds each of the sald 
extensions the words “ construct and COMP lete in this clause used 


in a 


o Saline 
nner and place the same in efficient work- 
tit to be opened for public tratlic, with all 
dings Stallions, depots wareho Uses, goods 


sheds, and other secsidiniied and all turn-tables, 


tanks, signals, tele- 
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graph lines, and other works and conveniences as shall reasonably 
be required for working the same in an efticient manner, and so that 
the said sections shall be at least as well constructed as that portion 
of the existing line which lies between Ray’s Ferry and Brownsville’ 
and equipped with the engines, tenders, carriages, wagons, and 
trucks specified and set forth in the first schedule hereto annexed, 
and which shall be of as good quality as those upon the existing 
railroad. In case the lessors shall fail to comply with any of the 
requirements of these provisions within the date above specified, 
then the lessees may proceed to do all things necessary to complete 

the same in a good and substantial mannerand put the same 
! | in eflicient working order, and if the cost to the lessees of such 

completion shall exceed the amount by which the said rent 
is reducible, as hereinbefore provided, then the said rent shall be fur- 
ther reducible by a sum equal to such excess. 

L Until the proposed extensions of the railroad shall have been 
constructed and completed as aforesaid the lessees shall from time to 
time, at the request of the lessors or their contractors or agents, 
transport free of charge, by the ordinary trains, with reasonable ex- 
pedidon, over the existing railroad and upon any steamers of the 
lessees Which may ply between Portland and Ray’s Ferry, all work- 
men and materials intended to be employed in the construction and 
completion of such extensions or any part thereof, but so that all 
such materials shall be loaded and unloaded by the lessors, their 
contractors or agents. 

5. The lessees shall and will vearly and in every year during the 
said term well and truly pay or cause to be paid unto the lessors the 
said vearly rent, hereinbefore reserved, on the days and in the man- 
ner hereinbefore appointed for payment -thereof, free and clear of 
and from all taxes, charges, and assessments, as hereinbefore pro- 
vided. 

6. Lach of the holders for the time being of any of the shares 
issued by the lessors as aforesaid, and each of the holders for the 
time being of any of the bonds issued or to be issued by the lessors 
as aforesaid, or which shall hereafter be issued by them pursuant to 
clause 18 hereof, shall, over and beyond and irrespective of all rights 
and remedies and all actions competent to the lessors in their cor- 
porate capacity, have a separate and independent cause of action 
against the lessees in respect of any breach by the lessees of the obli- 
gations imposed on them by these presents, and in respect of any 
such breach shall be entitled to recover from the lessees by way of 
liquidate damages a sum equal to the amount which would have 
been pavable to lim by way of dividends or interest out of the rent 
In arrear, 

7. The lessees shall and will pay, satisfy, and discharge all assess- 
ments, taxes, charges, transit duticssand Impositions whatsoever that 
shall or may be lawfully assessed, laid, or imposed on the said lessors 
by any power or authority whatsoever during the term, or on the 
said demised premises or the franchises, property, earnings, traffic, 
and business of the said demised premises or arising In any way 
therefrom, or to which the lessors would have been subject if this 


2—236 
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lease had not been made and they had remained in possession of the 
demised premises and operated the same 


8. The lessees shall defend all actions of every kind that may or 
shall be depending against the said lessors or that may thereafter 
arise during the term in respect of the construction, mnaintenanee, or 
operation of ssid railroads other than actlons tor COTM DM nsation tor 
right of way or de bert crounds, as here spre itied and defined, or for 
recovery of the possession of any such premises, and shall pay ai 
amounts that shall Or may be recovered aeatist the said lessors In 


' »1 } } 


. ’ ? 
any such actions, ana SHiail aiso Mdemnliv ahd save harhbiess the 
® ° ’ ' ’ ’ ’ Y 
said lessors of ahd from ail Causes of actlous, legal atid « bitabie, ana 
. . ’ ; ;} , ‘ , Pas } . 
claims ana demands that “frail OF maV arise agalhlls tliethk TPO the 


exercise of the powers corferred by this lease Upon the lossees 


‘7 ’ } } ? . - 
Y ‘The lessees shall at all times durine the said term at ther own 


° : : } . ] . i. , + ¥. ° : , : 
eXpechise, maintalh ana Operate Lhe Prablibouds aha par fhilscs hereby ile- 
] ! " ; ; * ° . 

mised cs the ICSSOPs, as the owners ther y Or Otherwise, are TOW O] 


, ’ . . , , 5 ’ >} , 
mav be oy law ‘ ntitled O| bound CKOoado, abe stiadil Keep bp), tn binptaadn, 


? * ’ . 
and ore rate the same as Oret-Ciaiss Works, rth ti rough) repalr, WOPRK- 
i i 
° } } } 1} ’ ’ )} ‘ 
Ing Order, and Condition, and Wit Maintain ahead Keep the rolling 
, , : . , . . 
SLOCK and equipmen aha other thithes hereby demise Lin good order 
; 
’ ° ' —_ ’ > } 
elbiai repair, ana WHEE Pepiace Any Porting ston bh OP CCUTpP MICH or other 
things lost, worn oul Or cestroved, so as to lh bpiuakda Like sate equal 
. , , , . ; , ’ ’ , 
mn quantitv and qQualltv to that orlvinaliv Gdelpised, using the best 
i . i . ‘ 
and most sulitabi Tibi rliiis lor renbeWais Of the sate as renewals 
1} ? ' . * 4 | } *s ' . 
shall become Irom) tim totimMe Necessary, so Ullal Uli treattre 
1A P 2 17 s+ ¢ 1) a ’ 7 ] ; , " ; ’ | ’ | } 
—) adhd DUS Ness OF Tile salad raliroaded sii be cheoudraged and ade- 
i ¢£ £8 } 
veloped mba Tubl puoi ACCOMMNOUALION GiIVeh on reasonable 


terips. 


LO. The lessees shall not alter the situation of thi CXIStIng PTrall- 
roads or of thie proposed Pil roads, respective iv. Or of anv de pots or 
stations belonging thereto without the consent in writing of the 
lessors, or without such consent of the lessors provide other stations 
and depot grouuds, side tracks, or cut-offs not situated on the right 


i 

of way or depot grouids hereby demiised 

11. The lessees shall at all times during the term keep Proper 
and business-like accounts of the lands, buildings, rolling stock, 
machinery, works, and property which form the surbjects of this 
lease, and the books containing such accounts shall, at all reason- 
able hours and times, be open to the inspection and examination of 
the lessors, acting thro : 
or of such other Person OF persolis as the said ldessors shall from 
time to time by writhhg under their common seal appoint to ex- 
amine the same. 


12. Phe lessees siiall cllh 


a? 
Se. § 


PTher secretarv OY AaGelts or anv director 


l will at all times during the term give 
to the direetors, agents, otlicers, and servants of the lessors full and 
free access, egress, and regress to and from and will permit them 
to enter Into and remain upon the demise: premises or any part 


. , ‘ + 
ascertaining that the 


= 


thereof for the purpose of examining an 


them by this lease. 
13. If the lessors shall fail to pay the interest on any of their 


lessees are observing and performing the obligations imposed on 
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bonds for the time being charged on the demised premises and the 
lessees shal] be compelled to pay the same, the lessees shall be at 
liberty to deduct the amount so paid, together with interest thereon, 
at therateof 7 per cent. per annum, from the time of payment, from 
anv subsequent rent becoming pavable under these presents. 

l4. A sinking fand shall be established for the redemption of 
the Iss0 bonds specitied in the second schedule hereto, and for the 
purpose of such sinking fund the lessees shall, on the 15th day of 
Mav, ISS4, and on the same day In each succeeding year up to and 
Inciuding the loth day otf Mav, 1S, pay to the trustees of said sink- 
Ing fund, as hereinafter specified, the sum of £5,500, and all moneys 
SO praia to the sald trustees and the income thereof shall be from 
tine to time ¢ mplove d in the purch ise of said bonds at the lowest 
price at which said trustees may |» able to purchase the same, but 
not exceeding 110 per cent. of thre par value thereof, and until so 
emploved shall be ivested and accumulated; and in case there 
shall be any part remaining when the 1SSO bonds become due 
thereupon such part of said sinking fund and the investments and 
accumulations thereof for the time being shall be converted into 
money, and the proceeds thereof shall be apphed in paying off the 
ISSO bonds, and the surplus, if any, after deducting therefrom all 
money (if any) then due trom the lessees to the lessors upon any 
account whatever shall be paid to the lessees, but should there be 
any deficiency the lessees shall pay the same to the said trustees or 
to the said lessors. | 

15. A sinking fund shall be established forthe redemption of the 
ISs1 bonds specified in the third schedule hereto, and for the pur- 
poses of such sinking fund the lessees shall, omthe 15th day of May, 
ISS4d. and on the same day in each succecding vear up to and in- 
cluding the loth dav of Mav, LSM], pav to the trustees of said sink- 
ing fund, as hereinafter specified, the sum of £4,500, and all moneys 
sO) mata to the trustees hid the hcomme ther ot shall be from time to 
time emploved it) the purchase of stalel bonds al the lowest price at 
which said trustees may be able to purchase the same, but not ex- 
ceeding 110 pereent. of the par value thereof, and until so emploved 
shall be invest d ane accumulate ane Ili Case there shall he any 
part remaining when the ISS1l bonds become due thereupon such 

part of said sinking fund and the investments and aeccumnu- 
lt lations thereot for the Lityie bere shall be converted into 

tnonev, and the proceeds thereof shall be applied in paving 
off the ISS] bonds, and the surplus, if any, after deducting therefrom 
all mionevs C1 his } this 1) due Prom thie lessees to the lessors upon 
Ly ake eount whatever shall be paid to the lessees, but should there 
be any deficicney the lessees shall pay the same to the said trustees 
or to the said lessors. : 

16. The trustees of said sinking fund shall be three in number— 
one irom time to tline Lp prOTEaee | LD thie lessors, One from time to 
time appointed by the lessees, and one from time to tine appointed 
by the British Linen Company, at the call either of the said lessors 
or the said lessees, or failing said company appointing one, then the 
lessors shall appoint one in their place. The concurrence of the 
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three trustees shall be necessary for any act, unless one of them shall 
be absent from Great Britain or incapable of acting, in which case 
the other two may act without the concurrence of the third 

17. The said lessees hiay make the pruayrnre nts to sald sinking funds 
respectively Or anv part thereof in the bonds to be respectively 
redeemed by said sinking funds instead of in money, said bonds 
being in such case deemed equivalent to their par value In money. 

18. When any of the lessors’ bonds are paid off, or provision made 
for paying off same at not less than 110 per cent. as aforesaid, by 
means of the sinking funds established purstiant to these presents, 
the lessors shail, if thereunto required by the lessees, Issue to the 
lessees new bonds, under the common seal of the lessors, for securing 
the payvinent { principal Moneys ¢ qual In amount to the principal 
moneys secured by the bonds so paid off or provided tor such pur- 
pose as aforesaid. The new bonds to be issued to the lessees pon 
the ISSO bonds and the ISS1 bonds respectively being pact oll or 
provided for shall ail bear even date and be pavable twenty vears 
after date, and shall each be for securing che sum of £50 principal 
moneys or any multiple thereof, and shall provide for the payment 
of interest, at the rate of six per centum per annum, and shall all 
rank pare PUSssee ATONE themselves in point of charge, and shall rank 
In point of charge after any of the ISSO or ISSL bonds which may 
remain outstanding, and such new bonds shall not be charged on 
the unealled capital for the time being of the lessors or be pavable 
out of such capital, but shall contain an express exemption and 
release of the members of the lessors’ company from any labiiity 
whatever in respect of sald bonds. and, subject iis aforesaid, shall 
be framed ana secured by mortyage as nearly as tnay be In the same 
terms and manner as the ISSO and ISSL bonds respectively, with 
the declaration and covenant, however, like as it is hereby also 
specially covenanted and declared, that in no event nor under any 
circumstances shall the holders of or creditors in such bonds, or any 
coupons or interest Warrants issued along with or applicable thereto, 
or of or in the amounts contained in sueh bonds, coupons, or inter- 
est warrants, be they principal or interest, have any claim, action, 
Interest, or demand against the COMpPAany, excep as hereimmatter 
mentioned, or against any member of the Company, or avinst the 
unealled capital af the COMPANY OF ANY paar thereof, Or against any 
estate or asset, real or personal, of the COMPANY, except or other than 
the said railroad, rolling stock, and other subjects hereby demised 
and the rent pavable out of and for the Salhne, and that, Low, only 
after all the other bonds, ISSO and ISS] as aforesaid, then remain- 
ing unpaid. 

1). Any nonevs which ought to be emploved pursuant to clauses 
14 and 15 hereof, until so emploved, may be invested in or upon 
anv stocks, funds, or securities of the British government, or the 
government ot lucia, or any Dritish eolony., or 11) the stock oft the 
Bank of England, or in the stock, bonds, or debentures of anv city, 
borough, or other municipal corporation in Great Britain, or in the 

debentures or debenture stock of any dividend-paving rall- 
17 way company in Great Britain, and any such investments 


ie 
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may from time to time, at the discretion of the trustees, be 
varied for others of a like nature, and no trustee shall be liable for 
any other than his own intromissions, and no lability shall attach 
to any trustee in the event of any investment turning out to be 
unsound or insufficient. 

20. An account shall be taken of the moneys which have been 
CX} nded by the lessors, or for which thev ure lable, in relation to 
the Portland Braneh railroad (the construction whereof has been 
abandoned by the lessors), and a fair valuation of the property 
acquired by the lessors for the purposes of that branch (excluding, 
however, the so-called levee blocks in the city of Portland and all 
other property granted by the Legislature of Oregon conditionally 
Upon the extension of the railroad of the lessors to Portland) shall 
be made, and the lessees shall pay to the lessors (a) the amount of 
such fair value and (/) half the CXACESS of the amonnt of the Monevs 
ex pende d iis aforesaid over the amount of such fair value, but hot 
exceeding In any case fifty thousand dollars, and upon the payment 
of said sums to the agents of the lessors in Oregon the lessors shall 
convey such property to the less es absolutely. In the aforesaid ae- 
count the cost, freight, and Insurance of and duty on the stee] rails 
and fastenings, including bolts, nuts, spikes, and fish-plates, already 
ordered for the said Portland Branch shall hat be Included, but such 
expehse, as the same may be certified by the secretary of the lessors, 
shall be paid In sterling mioney bv the lessees tothe lessors in re- 
turn for delivery of the said rails and fastenings: Provided, further, 
that in case the lessees shall at anv time within ten vears from the 
late of these presents construct a railroad over the route of the 
abandoned extension to Portland of the lessors: railroad, its herein- 
before mentioned, the lessees shall ther Upon pray to the lessors the 
other half of the eXpelise of such abandoned extension. 

20a. ‘The lessees shall pay to the lessors the sum of £7,000 in ster- 
ling money at the British Linen Company’s Bank, in London, for 
the two steamers belonging to the lessors presently plying between 
Portland and Rav's berry ; such puavirent shall be nade on lst 
August, ISS], but down to that date the lessees shall have the option 
of receding from this article. 

21. The lessees shall indemnity William Reid, Ellis G. Hughes, 
and James B. Montgomery against all actions, suits, proceedings, 
Costs, damages, claims, and demands in respect of freight rece] pts, 
and In aecordance with a certain bond dated the second day of 
April, ISSO, under the seals of the said William Reid, Ellis G., 
Hughes, and James b. Moutgomery, for seeuring to one Joseph 
Gaston, but so far only as said bond relates to the freight receipts 
issued by the Davton, Sheridan and (rrande Ronde Railroad (ots- 
pany, and so that sitll lessees shall be liable only to the extent of 
the sum of S30.000. 

22. The lessees shall pay to the lessors yearly and every vear 
during the term, at the same time and place as the rental herein 
specified, the sum of £600 sterling honey forthe Purpose ot enabling 
the lessors to keep uy their Corporate organization and to pay their 
officers and office expenses. 
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23. The lessees shall not assign or sub-let the detmised premises 


or any part thereof without the consent in writing under the com- 


Pion Ser of the lessors first had aha obtained : but such consent 
shall not be withheld irom the consolidation or amalgamation of 
the lessce COMpany \\ it j any othe railroad COMPANY. Provided that 
such otha I’ Cot pany Ls il COMM any regularly pred \ ine dividends cotit 
, :, , : 


. . ' . . ’ : . 
of it- Carhines alla shials ehopol hid asstime all the obligations, stipu- 


lations, and provisions Imposed on the lessees by these preselits 
24. In case the lessees shall at any time during the term omit to 
pay the rent or auyv molety or instalment thereof, or fall to priv, 
keep, or merigoriy the obligations orstipu fillolis ate provisions 

IS het Hnbefore mentioned and provided for or any (si them. and 
shall continue in default in the premises for the pertod of 
ninety davs, 't shall be lawfui for the satd lessors, and they are 
hereby authorized and empowered, notwithstanding the appotit- 
ment of any receiver and Hhichhaiger, pursthanl to clause 27 hereot, or 
otherwise, to enter dnto nied L}pratl thie he rise premdiises, OF stl lh oas 


may be then subsisting in their piace and forming the subjects of this 


‘from.ana from thenceforth to have, 


louse, and remove all persons thy 
hold, possess, nied enjoy the salhe as of then first ana hortner estate 
therein, and thereupon all the estate and interest of the lessees in 
and to the same shall absolutely cease and determine as though 
these presents had never been made: Provided always, however, 
and it is ex 
such event 
ment of ani lnstalment thereof to the time of such ChHiryV: And pre- 


vided, further, that sueh re-entry shall mot lm thanner ailect anv 


} ] , ‘ i) 
WeSsiV Ubaderstood aha agreed, that the salad ren shall in 


eo apportioned Irom the tine of the last precedina pav- 


Chain for damage Ss agvaltist the lessees resuiting trom anv breach ot 
anv of the CovVvebluahts herembetore contained, 

2. At the end of the said term, or at the sooner determination of 
this lease, thie sided lessees shall real live roahad sure heder tlgo toe tiie 


lessors the sald SV e ral subye [= «of this r ine. OF such of them iis 


shall then he subs! iki tha thew J} Ce, it) as rood order abd cond. 
tion as the san how are, bDUl Hot Thiciud@imge anv roiiine stock or 


equipment by vond thie quantity specttied rt) thee scHedtule hereto 


~di* 1°] ] ‘ ,* % ? | - i '* 
EU. ibe leseces paving the rent hereby reserved, abd pertoriuiming 
. ? 2 oat ; ‘ } ; “* 3 ' " } ’ , , ; 1] 
thie severa stipuiatiows aha Provislotis Meredhoeore Comrarhead, siiail 
: 7 . } + ~ - } ] ’ rr ’ : T 
peacearoi hold and enjoy the detmised Pretiiises duritng the teria 


{ 
without anv interruption by the lessors or anv persons lawfully 
claiming through them 


7 i. lf the le <sees stint! make deiTauit iy the peavrine lit of anv rent 


hereby secured, or in the performance or observance of anv of the 
obligations or stipulations Imposed on them by these presents, the 
lessors shall beat liberty toobtain from any court of competent juris 
diction an ordet appotiting BG Fecceven ana hahaver of the di Phils d 
premilss =, with all such poWers ana author lies as ay SCC to the 
court best calculated to secure the performance and observance of 
the obligations here by LI post d on the li SS¢ccs according lo the true 
Intent and meaning of these presents, and che consent of the lessees 
to the appointinent of any such receiver and manager shall not be 
hecessaLry, and the remuneration of any such receiver and Ihahager 
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shall be in the diseretion of the court, and the lessors (without the 
cousent of the lessees) navy at any time apply for and obtain an 
order discharging any such receiver and manager; and the appoint- 
ment and discharge of a receiver and manager shall be without 
prejudice to any subsequent appointment as and whenever the ocea- 
sion shall arise. 

28. The lessors shall and will from time to time, and at all times 
here iiter, at the request and cost of the lessees, make, execute, and 
deliver all sueh otherand further instruments and assurances in the 
law for the further, better, or ynore perfectly assuring the premises 
hereby demised to use and in the manner aforesaid, according 
to the true intent and meaning of these presents, as by the lessees 
or their counsel learned in the law shall be reasonably devised, ad- 
vised, or required. 

29. In case anv difference arises between the lessors and the 
lessees touching the preparation of the plat or map of the demised 
premises, or the extent of right of way and depot grounds hereby 
demise dl, or touching the eXact leneth of the rallroad hereby demitsed, 
or the compicetion of the extensions thereof, or the amounts to be 
paid by the lessees to the lessors for the property acquired for the 
abandoned extension to Portland, or as to the lessees’ share of the 
and determined by the arbitration of two arbitrators, one to be ap- 
pointed by each of the parties under and subject to the following 

provisions and conditions : ; 
1!) Ist. If either party do not, within thirty days after being 
thereunto requested in writing by or by the agent of the 
other party, apport inh arbitrator, then both arbitrators shall be 
appointed by the party by whom or by whose agent the request was 


CAPCHSEes ot such extension, eve ry such chith renee shall be referred to 


Pricsele, 

~d. The two arbitrators, before entering on the business of the 
reference, shall by writing under their hands appoint an impartial 
and qualified person to be their umpire. 

a 1} the two arbitrators do not within thirty davs after their 
aprpronbi driven “upport iit Md plre, then, ot) the application of the 
parties It) difference or either Ol] them, ith UlpiPe May be appointed 
by a judge of any court of competent jurisdiction, 

Ith. Ifthe two arbitrators do not within ninety davs next after the 
matter in difference is referred to them agree on their award thereon, 
then it shall be reterred to the umpire. 

oth. The award of the two arbitrators or of the umpire, if made 
In writing under their or his hands or hand and ready to be de- 
livered to the parties in difference, or such of them as desire it, within 
hinety dave next after the matter in difference is referred to the two 
arbitrators or to the umpire, shall be binding and conclusive on all 
parties bhate rested, thie IF SUCCCSSOrs and Assis, and all such things 
shall be forthwith thereafter done, omitted, or sutfered as the award 
requires. 

Gth. The two arbitrators and the umpire respectively may, if they 
and he respectively think fit, make several consecutive awards In- 
stead of one award, and every such award shall be binding and con- 
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clusive as to all matters to which it extends and as if the matter 
awarded on were the whole matter referred. 

7th. The two arbitrators and the umpire respectively shall have 
full power ce eX the books accounts, and peipers ot the lessor 
COMM any relating to the hatter in) differ Ce, anid Lo examine the 
pares in difference and their respective acents and witnesses on 
oath or atlirmiation. 

Sth. The two arbitrators and the umpire respectively shall have 
full power to procecd in the absence of either or I) thy of the parties 
in every case In which, after giving notice in that behalf to both 
parties, he or they shall so think fit to proceed, 

oth. The arbitrators and thie Uinpire respectively may proceed in 
the business of the reference in such manner as he and they sc: 
spectively shall think fit, but so that they act in the reference at 
Portland, 1 Oregon, or pot the demised premises or some part 
thereof, and so that where any matters referred to him or them In- 
volves an examibation, valuation, or measurement ot any part of 
the demised premises he or they shall make such examiaation, valu- 
ation, or measurement, either personally or by some duly qualified 
civil engineer appointed by them. 

loth. Theumpireshall have full power, from time to time, by writing 
under his breataed, LO eXten the Litne within which lis award Is to be 
ninde, and if it be hiade and ready to be delivered within the eae 
tended time it shall be valid and etfectual as if made and ready to 
be delivered within the nine L\ days 

Lith. The costs of and incident to the reference and the arbitra- 
tion ana the award respectively shall he a the discretion Ol the 
arbitrators and the umpire respective. 

wth. Tfand so far as the award does not otherwise determine, the 
costs of the arbitration and of the award shall be borne and paid by 
the two parties In difference im equal shares, and in other respects 
they shall bear their own respective costs. 

loth. Phe submission to reference hereby nade may at any time 

be made a rule of any court of law or equity on the applica- 
20) Hohn ob any party OF Person Interested, and the court m iv re- 

mit the matter to the arbitrators or to the Unipire, with any 
direetions the court thinks fit. 

D0. A notice addressed to the lessors at their office at Dundee, in 
Scotland, and posted as a registered letter, shall be deemed to have 
been duly given to the lessors for all purposes of these presents at 
the time wien the slbiie would be cle livered 1: ordinary COUTrse of 
post; and a notice addressed to the lessees at their office in Portland, 
In the State of Oregon, and post d, shall be deemed to have been 
duly given to them forall purposes of these presents at the time 
When the same would be delivered in the ordinary course of post, 
ana for Purposes of such notice thre ordinary COUTSE ot post between 
Oregon and the United Kingdom shall be deemed not to exceed 
forty days. 

ol. Whereas by reason of distance, lapse of time, or other accident 
the dates of the actual execution of this indenture by the various 
parties thereto may be subsequent to the day on which it bears date, 


Re al 
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now it is hereby expressly agreed and declared that this indenture 
shall be dated the first day of August, 1851, and shall be valid and 
effectual as if executed on the day of the date thereof. In witness 
whereof the parties hereto, pursuant to resolutions of their respective 
boards of directors duly authorizing the same, have caused these 
presents, executed in duplicate, to be sealed with their respective 
corporate seals, and the said Oregonian Railway Company, Limited, 
has likewise caused these presents to be signed by two of its ordinary 
directors and by its secretary, and the said Oregon Railway and 
Navigation Company has likewise caused these presents to be signed 
by its president and by its assistant secretary the day and year above 
written. 
THE OREGONIAN RAILWAY 
COMPANY, Limirep, 


, . — ! . 
f Seal of the Oregonian Railway ) 


] Con peers Limited, j 
(Signed) By THOMAS IL. COX, Director. 
eo aa JOLIN LENG, Director. 
Attest: (Signed) DAVID FERGUSON, Secretary. 


In the presence of— 
(Signed) A. WILSON, Jr, 
Cashier to Messrs. Thomas Thornton,Son & Coy, 
solicitors, Dundee, witness. 
( * ) JUHBR Simro, JK., 
Apprentice to Thomas Thornton, solicitor, Dundee, 
WiILHneSS. 
THE OREGON RAILWAY AND 
NAVIGATION COMPANY, 
(Seal of the Orevon Railway ) 
i and Navigation C Tm pany. j 
(Signed) By TH. VILLARD, President. 
Attest: (Signed) TROLLUS H. TYNDALE, 
Assistant Secretary. 
i the presence ol— 
(Signed) JAMES BOYCE MONTGOMERY. 
( * ) GEA. SAATER, 
20 Nassau ssL., New York. 


2] STATE OF NEW YORK, | 
City and (County of N\. ‘i York. j 


be it remembered that on this 20th day of August, A. D. 1881, 
before me, Hector H. Tyndale,a commissioner of the State of Oregon 
in and for the State of New York, residing in said city of New York, 
personally appeared Henry Villard, the president of the Oregon 
Railway and Navigation Company; and Trolius H. Tyndale, the as- 
sistant secretary of the same company, to me respectively personally 
known to be such, who, being by me severally duly sworn, did de- 
pose and say that he, said Henry Villard, resides in the citv and State 
of New York; that he, said Troilus If. Tyndale, also resides in said 
city and State of New York; that he, said Henry Villard, is the 


> pe ry? 
v= 250 
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president, and he, said ‘Troilus If Tyndale, Is the assistant secretary, 
of said company; that they know the corporate seal of suid com- 
pany: that the seal affixed to the foregoing Instrument Is such cor- 
porate seal: that it was so atlixed thereto by order of the board of 
directors of said company, and that they, said Henry Villard and 
Troilus Hl. Tyndale, signed their names thereto by the like order as 
president and assistant secretary of said COMpPany respectively, and 
they further acknowledged the execution of the within instrament 
to be their free and voluntary act and deed, and as the free and 
voluntary act and deed of satd COMMpPAany for the uses and purposes 
theremn mentioned. 

ln witness whereof I have hereunto set my hand and affixed my 
oflicial seal this 2Uth day of August, ISS1. 
PSEAL. | (Signed) HECTOR IH. TYNDALE, 

(‘ommissioner tor Mreyou in N uM York. 
4 

| hereby certify that the within lease and schedules are in all man- 
ner and form executed and acknowledged by the Oregon Railway 
and Navigation Company in accordance with the laws of the United 
States and of ( yregou regulating the execution and acknowledgment 
of instruments under seal by private corporations, 

[SAL | (Signed) HMRCTOR TH. TYNDALE, 


f OntuiiSsSioier tor (Jredon ‘ii Ne ii ) ork. 


9” CONSULATE OF THE UNITED STATES, 
DUNDEE, SCOTLAND, 
Tlie Thirteenth Day of Sepleinber, | D. ISS]. 


I. John FF. Winter, consul of the United States of Ameriea for 
Dundee, Scotland, and the dependencies thereof, do hereby certuiyv 
that on the day of the date hereot before me personally cL pope ired 
Thomas Hlunter Cox and John Leng, directors, and David Fergu- 
son, secretary, personally Known to me to be two of the ordinary di- 
rectors and the secretary of the COPpPoOratlon, the ¢ Prevonlan [i Hi W iv 
Company, Limited, and to be the identical persons who as sach di- 
rectors and secretary executed the within lease and schedules thereto 
therein referred to tor, on behalf of, and as the act and deed of the 
said corporation, the Oregonian Railway Company, Limited, and 
did to me declare and acknowledge that, being thereto duly author- 
ized and empowered, they did execute said lease and schedules as 
the act and 1 ed of said corporation and Ol Its behalf for the Uses 
and purposes therein set out and expressed. 

[ further certify that the within lease and schedules are in all man 
ner and form. executed and acknowledged by the COPpPoration, the 
Oregonian Ratiway Company, Limited, in accordance with the laws 
of Scotland regulating the execution and acknowledgment of instru- 
ments under seal by private corporations, 

In witness whereof I have hereunto set my hand and atlixed the 
seal of the consulate, at Dundee aforesaid, the day, month, and year 
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above written, and of the Independence of the United States the one 
hundred and sixth year. 
[Seal of U.S. Consul. ] 
(Signed) JNO. F. WINTER, 
Consul and C4 Oflieio Notary Public of the United 
States of America at Dunder , Neotland. 


23 The First Sched ul Ahove Rh fe rred fn, 


A—Rolling stock and equipment of the completed railroad. 
july 


> locomotives. 

> first-class coaches. 

] second-class coach. 

| caboose. 

wot) box Cilrs, 

Sl flat cars. 

li hand Curls and tools. 


[—Rolling stock and equipment of the proposed extensions. 


> locomotives. 

l first-class coach. 

’ second-class coaches 

2 baggage, mail, and express cars 
102 box ears. 

10 flat cars. 


('—}irst-class stations. 


last side—Ray’s Landing. 


Woodburn. 
Silverton. | 
Sco, | 


Brownsville. 10 first-class stations. 
( oburg. 
West sic — Dayton. 

Sheridan 

Dallas. | 

Airlie. | 


The Necond Schedul Above I fe rred fe. 


A —Specitication and description of the 1S80 bonds. 
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total issue of 1880 bonds.................. 495.000 
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3.— Form of the 1880 Bonds. 


Oregonian Railway Company, Limited. 


No. —— 
of 1880 bonds. 

We, the Oregonian Railway Company, Limited, incorporated 
under the companies acts, 1862, 1867, and 1877, grant us to have 
borrowed and received from the sum of ——, which sum 
we bind and oblige ourselves to repay to the sand —— —— or 
heirs or assignees, within our registered office at Dundee for the time 
being, at the term of Whitsunday, eighteen hundred and ninety-five, 
Or Upon such subsequent day as may hereafter be mutually agreed 
on, With a tifth part more of the said principal sum of liquidate pen- 
alty in case of failure and the interest of the said principal sum at 
the rate of six pounds per centum per annum from the date hereof 
to the term of payment before specified, and in the event of the said 
loan being continued as aforesaid at such rate thereafter for the 
period of such continuance as may be agreed on, and that at two 
terms in the year, Whitsunday and Martininas, by equal portions, 
beginning the first term’s payment of the said interest at the term 
of Whitsunday next, for the proportion thereof which shall be due 
at that date, and the next payment of the same at the term of Mar- 
tinmas following for the half year immediately preceding, and so 
forth by equal payments at the said two terms, yearly, termly, and 
continually thereafter, so long as the said principal sum shall re- 
Inain unpaid, with a fifth part more of cach of the said termly pay- 
ments of liquidate penalty in case of failure in the punctual pay- 
ment thereof; declaring that as we have herewith delivered interest 
Warrants or coupons for the interest to become due at the several 
terms prior to and at the term of payment before specified, pavable 
to bearer, we shall not be bound to make payment of interest dur- 
ing the currency of this loan except on delivery to us of the said 
interest Warrants or COUPOTs , and in security and for more sure pay- 
ment of the sums of money above written, principal, interest, and 
penalties, and of these presents and of the interest coupons or war- 
rants aforesaid, and in addition to the seeurity for such payment 
granted or to be granted by a certain mortgage or- deed of trust 
made or to be made by us, the siti COM pPANV, Over and Ol OUP Prop- 
ertv and assets therein mentioned in the State of Oregon, in the 
United States of America, to John Cuthrie Smith, Esquire, advo- 
cate, Edinburgh, sheriffof the counties of Aberdeen and Kincardine, 
and others. as trustees for the securing of such payment, and of thie 
payment of all other similar bonds or obligations and Interest 
coupons or warrants, designated or to be designated therein, to be 
secured thereby, we, the said Company, do her by assign, convey, 
dispone, and make over to the said ——, being the creditor in 
these presents, and aforesaid, along with the whole other holders 
of bonds or deeds of security or interest Warrants or COUPOTS for the 
time being of us, the said company, granted or to be granted in terms 
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similar to these presents, the property and assets of us, the said com- 
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Oregonian Railway Company, Limited, 


We, the Oregonian Railway Company, Limited, incorporated 
under the companies acts, 1562, 1567, and 1877, grant us to have 


4—2S6 
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borrowed and received from —— —— the sum 
No. of bonds of which sum we bind and oblige our- 
called and = to selves to repay to the said or 
be called 1881] heirs or assignees, within our registered office 
bonds. at Dundee for the time being, at the term of 
Whitsunday, nineteen hundred and one, or 

upon such subsequent day as may hereafter be mutually agreed on, 
with a fifth part more of the said principal sum of liquidate penalty 
in case of failure and the interest of the said principal sum at the 
rate of six pounds per centum per annum from the date hereof to 
the term of payment before specified, and in the event of the said 
loan being continued sas aforesaid at such rate thereafter for the 
period of such continuance as may be agreed on, and that at two 
terms in the year, Whitsunday and Martinmas, by equal portions, 
beginning the first term’s payment of the said interest at the term 
of Martinmas next, for the proportion thereof which shall be due at 
that date, and the next payment of the same at the term of Whit- 
sunday following for the half vear immediately preceding, and so 
forth by equal payments at the said two terms, yearly, termly, and 
continually thereafter, so long as the said principal sum shall re- 
main unpaid, with a fifth part more of each of the said termly pay- 
ments of liquidate penalty in case of failure in the punctual pay- 
ment thereof; declaring that as we have herewith delivered interest 
Warrants or coupons for the interest to become due at the several 
terms prior to and at the term of payment before specified, we shall 
not be bound to make payment of interest during the currency of 
this loan except on delivery to us of the said Interest warrants or 
COUPOT Ss | and i security and for more sure paVvenent of the sums of 
money above written, principal, interest, and penalties, and of these 
presents and of the interest warrants or coupons aforesaid, and In 
addition to the security for such payment granted or to be granted 
by acertiin mortgage or deed of trust made or to be made by us, 
the said company, over and on our property and assets therein men- 
tioned inthe State of Oregon, in the United States of America, to 
Alexander Henderson, Esquire, merehant and manufacturer in 
Dundee, and others, as trustees for the securing of such payment, 
and of the pavinent of all other similar bonds or obligations and in- 
terest warrants or coupons, designated or to be designated therein, 
to be =t cured thereby, Wwe, the said COMPAnY, do hereby assign, COl- 
vey, dispone, and Make over to the said . being the cred- 
itor In these presents, and aforesaid, along with the whole other 
holders of bonds or deeds of security or interest Warrants or Coupons 
for the time being of us, the said company, granted or to be granted 
in terms similar to these presents, the property and assets of us, the 
said company, other than those conveyed to the creditors in and 
holders of our bonds called 1880) bonds, together with any unpaid 
capital of us, the said company, from time to time existing, in so 
fur as the same shall not have been paid up for the time being, but 
exclusive of our original capital of one hundred and sixty thousand 
pounds, divided into sixteen thousand shares of ten pounds each, 
which original capital, sofar as unpaid from time to time, has already 
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been conveyed to the creditors in or holders of said 1880 bonds; 
and declaring in terms of our articles of association that the re- 
spective holders of or other persons entitled to all deeds of security, 
in terms similar to these presents, granted or to be granted by us 
shall, proportionably, according to the amount of money secured 
thereby or contained therein, be entitled to be paid out of our said 
property and assets other than as aforesaid, and out of any unpaid 
capital aforesaid for the time, exclusive as aforesaid, the respective 
sums in such deeds of security mentioned, and the interest 
thereof, without any preference or priority one above another 
20 by reason of priority of date of any such deed of security or 

otherwise howsoever; and we consent to the registration 
hereof for preservation and execution. 

In witness whereof these presents are subseribed on behalf of us, 
the suid Company, by —_—_— . _ two of the ordins ary di- 
rectors of us, the said company, and by — , the secretary of 
us, the said company, and are also sealed with the common seal of 
us, the said company, all at Dundee, on the — day , In the 
year eighteen hundred and ——, before the following witnesses, 
Viz: 


a ee ff ness. ae 


| POR SEAL. | 


—_—_—_——, Witie SS, 


’ Directors. 


: Necre fary. 


[Seal of the Oregonian Railway Company, Limited. ] 


(Signed) THOMAS H. COX, Director. 
‘2 de JOHN LENG.,. Director. 
Co DAVID FERGUSON, Sreretary. 


(Signed) A. WILSON, Jr, 
Cashier to Messrs. Thomas Thornton, Son & Coy, 
svlicitors, Dundee, witness. 
) JOHN SIMPSON, Jr., 
Apprentice to Thomas Thornton, solicitor, Dun- 
dee, witness. 


STATE OF OREGON, | 
Marion County, | 


a. 2 


|, Mart. Chamberlin, clerk of Marion county, State of Oregon, do 
hereby certify that the foregoing instrument of writing was received 
and duly recorded by me in said county records, vol. 28 of Deeds, 


on pages 15, 16,17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30. 
31. Sa, die hs Ge Os Sie GO, OHS December 17th, ISS1. 


Witness my hand and official seal affixed. 
seat.) (Signed) MART. CHAMBERLIN, 
('n. Cl rk. 
St) STATE OF OREGON. | 
County of Linn, j — 


| certify that the within was received and duly recorded by me 
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in Linn county records, Book of Deeds, vol. Y, page 122, on the 9th 
day of January, 1852. 
(Signed) N. BAUM, 

; County ('l rh. 


STATE OF OREGON, } 
Vamhall (ounty, j 


SS. 


I, Jno. J Spencer, COounLY elerk in and for said county, do hereby 
certify that the foregoing Instruments of writing were received for 
record at eight oclock, the eighth dav of February, ISSZ, and re- 
corded on priigre OL ef se ] of Book “U” of Record of Deeds of sald 
county. 

W itn Su.;y hand and Si al of office affixed. 

[SEAL. | (Signed) JNO. J. SPENCER, Clerk. 
by INO. TELOMPs¢ N, De pty. 


STATE OF OREGON, | 
County Polk. j 


. ge . 


I, M. M. Ellis, county clerk in and for said county, do hereby cer- 
tify that the foregoing Instruments of writing were received for record 
at nine o'clock a. m., the 20th dav of February, 1852, and recorded 
Oh Page OO ef x 7) of Book 15 of Record of Deeds of said county. 

Witness ny hand and seal of office affixed. 

[SEAL | (Signed) M. M. ELLIS, Clerk: 
Dy G. N. TOWNSEND, Deputy. 


STATE OF OREGON, ) 

County of Lane, | _ 

] certify that the within was reeeived and duly recorded by me 
in Lane county records, Book of Deeds, vol. “TP,” pages 28 to 55, 
inclusive, on the 4th dav of Mareh, 1SS82. 

[SEAL. | (Signed) JOEL WARE, 


( olnty f vf rk. 


>| The defendant thereupon entered into possession of the 
railroad and the property in said indenture of lease men- 
tioned and demised and duly patel the rent reserved therein ul the 
half-yearly terms therein specified up toand including the 11th 
November, ISS5, but has refused to pay the rent thereafter becoming 
due. 
On the llth day of November, 1SS4,an instalment of rent, amount- 
ing to fourteen thousand pounds sterling, became due and payable 
by defendant to plaintil under the terms and provisions of said 
Indenture of lease : but the di fendant, though requested by the 
plaintiff to pay, has refused and still refuses to pay the sume, and 
the same still remains due and unpaid. 
The equivalent of the said fourteen thousand pounds sterling in 
money of the United States of America is SOS LS1. 
The plaintul claims 868,151.00, with lawful interest from the said 
Lith day of November, ISS4, and. the costs and disbursements of 
this action. 
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Wherefore plaintiff prays judgment against defendant for said 
sum of $68,131.00, with lawful interest thereon as aforesaid, and the 
costs and disbursements of this action. 

WHALLEY, NORTILUP & DEADY, 
Attorneys for Plaintiff. 


Univer Srares or AMerica, | | 
District of Oregon, (8 
I, Edmund Robertson, being first duly sworn, say on oath that | 
ain the attorney-in-fact of the plaintiff named in the foregoing com- 
plaint; that none of the officers of the plaintiff is within this State, 
which is the reason why | make this aflidavitof verification. I fur- 
ther say that the foregoing complaint is true, as I verily believe. 


EDMUND ROBERTSON, 


Subscribed and sworn to before me this %th day] of February 
A. D. 1885. 
[ SEAL. | U.S. GRANT MARQUAM, 
3 Notary Pullic for the State of Oregon. 


Endorsed: Filed Mareh 18, 1SS85. R. Hf. Lamson, clerk. 


32 And afterwards, to wit,on the 1S day of Mareh, 1885, there 
was issued out of said court a summons in words and figures 
as follows, to wit: 


33 In the Cireuit Court oi the United States for the Ninth Judi- 
cial Cireuit, District of Oregon. 


THe OrecoxntAN Rattway Coupany. Limited, ) . 
eis RI TA . No. 1190. 
Us, * 


aii . : ' Summons. 
fur Oregon Ramway axnp Navication Company. } 


The President of the United States to The Oregon Railway and 

Navigation Company, the above-named defendant, Greeting : 

You are hereby commanded to be and appear in the above-entitled 
court, holden at Portland, in said district, and answer the complaint 
filed against you in the above-entitled action within ten days from 
the date of the service of this summons Upon vou if served within 
the county of Multnomah, in said district; or if served within any 
other county of said district, then within thirty days from the date 
of such service upon Vou and if vou fail so to appear and answer, 
for want thereof the plaintiff will take judgment against you for 
$68,131.00, with lawful interest thereon from November 11, ISS4, 
and for the costs and disbursements of this action. 

And this is to command you, the marshal of said district, or your 
deputy to make due service and return of this summons.  Hereof 
fail not. 

Witness the Honorable Morrison R. Waite, 
Seal of U.S. Cireuit Chief Justice of the Supreme Court of the 
Court, Oregon. United States, and the seal of said circuit 
court, affixed at Portland, in said district, 

this 1Sth day of March, 1855 


Rh. WH. LAMSON, Clerk. 


30 THE OREGON RAILWAY AND NAVIGATION CO. YS. 


[Endorsed:] No. 1120. In the circuit court of the United States 
for the district of Oregon. The Oregonian Railway Co., Limited, 
vs. O. R. & N. Co. Summons. Original endorsed: Returned and 
filed March 19,1885. R. H. Lamson, clerk, by G. G. Gamimnans, 
deputy. 


District OF OREGON, 8s: 

I certify that on the ISth dav of Mareh, 1855, at Portland, Malt- 
nomah county, in said distriet, I duly served the within summons 
upon the therein-named defendant, Phe Oregon Railway and Nav- 
ligation Company, by exhibiting said writ to C. TL. Prescott, vice- 
pres t and hiadhager, aad by delivering to lim personally a true COPY 
of said writ duly certified to by me as U.S. marshal, together with 
a copy of the complaint in the within-entitled action duly certified 
to by the pl it’s att vs, 

PENUMBRA KELLY, 
United Stale s Marshal. 
Ly r -&. MARQUAM, JR., Deputy. 


Od And afterwards, to wit, on the 27 day of March, 1885, 
there was duly filed in said court a motion to strike out parts 
of complaint in words and figures as follows, to wit: 


- 
~~ 
- 


30 In the Cireuit Court of the United States for the District of 
Oregon. 


THe Oreconxtan Ratrtway Company, Limited, Plaintiff, ) 
is, . 


Tue Orrcon Rarway axnpb Navigation Company, Defendant. J 


Comes now the defendant herein and moves the court to strike 
out of the conmiplaint in this action all that portion of the same be- 
ginning with the printed page numbered “15” and ending with the 
printed page numbered * 20," the said matter consisting of schedules 
referred to in the pretended indenture of lease set forth in said com- 
plaint, and defendant so moves upon the ground that said portion 
of the complaint is Irrelevant and redundant. 

And defendant “also moves to strike out of said complaint sO) 
much of the same as sets forth the indenture of lease alleged to have 
been entered into between plaintiff and defendant, on the ground 
that the same is redundant. 

And defendant also moves to strike out of said complaint that 
portion of the first paragraph thereof which reads as follows: “ and 
Is recognized as a Corporation so owning such railroad by the laws of 
this State,’ on the ground that the same is irrelevant and redundant. 

And defendant also moves to strike out all and each of the fol- 
lowing portions of said complaint: 

1. All that portion which sets forth and alleges What purports to 
be the first subdivision of article 3 of defendant's articles of Ineor- 
poration, 

2. All that portion which sets forth and alleges what purports to 


>: A or 20 Ee 


a 
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be the third subdivision of article 3 of defendant’s articles of ineor- 
poration, 

3b 3. All that portion which sets forth and alleges what pur- 
ports to be the fourth subdivision of article 3 of defendant's 

articles of incorporation. 

4. All that portion which sets forth and alleges what purports to 
be the fifth subdivision of article 5 of defendant’s articles of incor- 
poration. 

And defendant so moves as to each of the said several parts of 
said complaint on the ground that the same are and each of the 
same Is irrelevant. 

And defendant moves to strike out said complaint on the ground 
that the same is not verified as required by law. 

DOLPIT, BELLINGER, MALLORY & SIMON, 
Attorneys for Lh fe ndant. 


We hereby admit due services of the within motion by service 
upon me, at the city of Portland, Multnomah county, Oregon, this, 
— day of March, 1885, of a duly certified copy of the same. 

WHALLEY, NORTPHUP & DEADY, 
Attorneys for Plaintiff. 


indorsed: Filed Mar. 27, 1585. R. W. Lamson, clerk, by G. G. 
Gammans, deputy. 


OF And afterwards, to wit, on the 51 dav of March, 1885, 
there was duly filed in said court a stipulation in words and 
figures as follows, to wit: 


35 In the Cireuit Court of the United States for the District of 
Oregon. 


THe OREGONIAN Rathway Company, Plaintiff, ) 
| No. —. Action 
THe Oregon Raitway anp Navigation Come | at Law. 
PANY, Defendant. } 


is 


It is hereby stipulated that on Friday, the 2nd day of April, A. 
D. ISS5, at the coming in of the court or as soon thereafter as 
counsel can be heard, the motion of the defendant above named to 
strike out portions of the complaint of the plaintiff may be set for 
hearing before the court on the motion of said defendant and the 
sald complaint. 

WHALLEY, NORTHUP & DEADY, 
Attorneys for thee Plaintifi, The yr. Railway (’o. 
DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for the Det ndant, The 0. R. Xv N. Co. 


Endorsed: Filed Mar. 31,1585. R. H. Lamson, clerk, by G. G. 
Gammans, deputy. 


32 THE OREGON RAILWAY AND NAVIGATION CO. VS. 


ov And afterwards, to wit, on l'riday, the 1 day of May, 1885, 

the same being the 10 judicial day of the regular April term of 
said court —present, the Honorable Matthew ? Deady, United States 
district judge, presiding—the following proceedings were had in 


said case. to wit: 


Li) [In the Cireuit Court of the United States for the District of 
Oregon. 


Tue Orecoxtan Ratrway Company, Limited, ) | , 
} - No. 1120. 


Toe Ornrcos Rarway AND Navigation Company. } 


May 1, 1885. 

Now, at this dav, comes the plaintiff in the above-entitled cause, 
by Mr. John W. Whalley, of counsel, and the defendant, by Mr. ©. 
A. Dolph, of counsel, and s Hd Cause Comes on to be heard Upon the 
motion tO strike oul portions of the complaint herein, and is argued 
by COUnSEI On conside ration whereof it Is ordered that the sald 
motion be, and the seme is hereby, allowed, and that the plaintiff 
have ten days herefrom in which to file an amended complaint. 


4] And afterwards, to wit, on the 6 day of May, 1885, there 
was duly filed in said court an amended complaint in words 
and figures as follows, to wit: 


4? In the Cireuit Court of the United States for the District of 
(regon. 


Tue Orecoxtan Ratrpway Company, Limited, ) 
Plaintiff, 


is 


| Action at Law. 
No. 1120. 


THe Orecon Rathnway AND NAVIGATION Com- 
PANY. Defendant. 


The plaintit! for this its amended complaint, filed by leave of 
court, complains of the defendant above named, and for cause of 
action alleges _— 

That at all the times stated herein the said plaintiff was and now 
Isa corporation duly organized and incorporated under the laws of 
Great Britain and is a citizen of Great Britain, and is the owner of 
a certain railroad and other property hereinafter deseribed and 
mentioned, and that it always had and has power and authority 
under the law creating it and under the laws of this State to own 
and operate said railroad so owned by it, and to sell, lease, and dis- 
pose of the satne. 

That defendant at and prior to the date of the lease hereinafter 
mentioned was and now Is a corporation duly organized and incor- 
porated under the general laws of the State of Oregon, and is a citi- 
zen thereof, and that under and by its articles of ineorporation it 
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had and has and took power, among other things, therein and 
thereby to construct and operate certain railroads, and “ to purchase 
and consolidate with or lease or operate and maintain, on such 


terms as may be agree’ upon, any railroad or railroads in Oregon, 


with its or their rolling stock, equipments or appurtenances, and to 
complete the same to its authorized terminus.” 

That on the Ist day of August, A. D. 188i, the plaintiff and the 

defendant, pursuant to resolutions of their respective boards 
43 of directors and by and through the proper ofticers of each, 

duly made and executed in writing a certain indenture of 
lease under their respective corporate seals, in which and whereby 
the plaintiff demised to the defendant, for the term of ninety-six 
vears from the Ist day of August, A. D. 1581, “the existing rail- 
road,” then owned by plaintiff, and commonly known as the narrow- 
gauge railroad, in the State of Oregon, together with certain equip- 
ments and es and which in and by said lease is sub- 
stantially as follows: 

Consisting of two br anches, namely, the east branch, beginning 
at or near Ray’ s Ferry and running south to Brownsville and ex- 
tending, including sidings, to seventy-four miles or thereabouts, 
with a branch to Waldo, extending, including sidings, to five miles 
or thereabouts, and the west branch: beginning at Ray’s Ferry and 
running south to Monmouth, with branch]to Sheridan, and extend- 
ing in all, including sidings, to fifty-five miles or thereabouts, to- 
gether with certain proposed extensious thereof, with all stations, 
depots, sidings, pumps, tanks, yards, warehouses, machine shops, 
and other works and conveniences, and the right of way thirty feet 
in width on each side from the center of the traek of said railroad 
and the extension thereof,and the rolling stock of said railroad, with 
the — and all tools, Wace ‘hine ag IM pLe ments, supplie Ss, and equlp- 
ments of every dle scription, and all fr anchise sg. rights, powe rs, and 
privileges to which the said lessor was then entitled or to which it 
should at any time thercafter become entitled in connection with 
said railroad and said proposed extensions as aforesaid. 

And in and by said indenture of lease the said plaintiff did re- 
serve and the defendant did therein and thereby promise, covenant, 
and agree to pay to plaintiff an annual rental therefor of twenty- 

eight thousand pounds sterling money of Great Britain in 
44 half-vearly payments of fourteen thousand pounds sterling 

each on the loth day of May and the 11th dav of November 
in each vear, in advance, for and during said term aforesaid. 

That defendana there upon entered into possession of said demised 
property, and on the 11th day of November, 1854, an installment of 
rent amounting to fourteen ‘thor lsand pounds sterling became due 
and payable to plaintiff by defendant under the terms of said lease 
and the covenants therein contained, which defendant failed and 
refused to pay, and which is now past due and owing from defend- 
ant to plaintiff, together with lawful interest thereon from and after 
the said 11th day of November, A. D. 1554; that the equivalent of 
said sum of fourteen thousand poundssterling in lawful money of 
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the United States is the suin of sixty-eight thousand one hundred 
and thirty-one dollars. 

Wherefore plaintiff prays for judgment against the defendant for 
said sum of sixty-eight thousand one hundred and thirty-one dollars, 
with lawful interest thereon from the said Ilth day of November, 
A. D. 1554, and for the costs and disbursements of this action, 
WHALLEY, NORTHUP & DEADY, 

Attorneys for the Plaintiff. 


UNITED STATES OF AMERICA, | | 
ay heave ot Oregon, } “se 


[, Hugh Roger, being first duly sworn, sav that Iam the agent 
and attorne V In-fact of the prladmtill named in the foregoing’ amended 
COM pladitil Liial none of the officers of the plaintiff are within the 
district of Oregon, which is the reason why I make this verification, 
and that the foregoing amended complaint is true, as I verily be- 
lieve. 

HUGH ROGER. 

Subseribed and sworn to before me this oth day of May, A. D. 


1885 


[SEAL] H. H. NORTHUP. 
Notary Public for Oregon. 


DIsTRICT OF OREGON, 88: 


Service of a certified copy of the foregoing amnended answer ad- 
mitted upon us, In said district, this 6th day of May, A. D. 1885, and 
all turther service is hereby waived, 

DOLPH, BELLINGER, MALLORY & SIMON, 


Attorneys for the 1) ir. nila yt. 
Isndorsed : riled May 1), LSS5. I. IT. Lamson, clerk. 


AO And afterwards, to wit, on Monday, the 11 day of May, 1885, 

the same being the 14 Judicial day of the regular April term of 
said court—present, the Honorable Matthew P. Deady, United States 
district. judge, presiding—the following proceedings were had in 
sald case, to wit: 


4) In the Cireuit Court of the United States for the District of 
Oregon, 


Tue Orecontan Raitway Company, Limited, ) 
DS. -No. 1120. 
The Onecox Rattway anp Navigation Company. } 


May 11, 1885. 
Now, at this day, Comes the defendant in the above-entitled Cause, 
by Mr. ©. A. Dolph, of counsel, and upon motion thereof-it is or- 
dered that the said defendant have until June 1, 1885, to answer the 
amended complaint herein. 


yi 


THK OREGONIAN RAILWAY CO. (LIMITED). 30 


47 And afterwards, to wit, on the 30 day of May, 1885, there 
was duly filed in said court an answer to complaint in words 
and figures as follows, to wit: 


48 In the Cireuit Court of the United States for the District of 
Oregon. 


THe OreGontran Rattway Company, Limited, ) 


US. 
THe Oregon RAILWAY AND NAVIGATION COMPANY. ' 


The defendant answers to the complaint herein— 

That it is not true and it denies that the plaintiff, pretending to 
be the Oregonian Railway Company, Limited, at any time was or 1s 
a corporation, or that it at any tine was or is organized or ineor- 
porated under the laws of Great Britain or is a citizen of Great 
Dritain,or is or at any time was the owner of that certain railroad 
or other property in the complaint mentioned and deseribed, or that 
it al any time had or has power or authority,under the laws of this 
State or otherwise, to own or operate such railroad or to sell, lease, 
or dispose of the same. 

Defendant admits that it is and at the times mentioned was a cor- 
poration duly fneorporated under the laws of the State of Oregon, 
but defendant alleges that it is not true and it denies that it. has or 
had or took, under or by its articles of incorporation or otherwise, 
power to construct or Operate any railroad over the routes or route 
or lines or line in the complaint mentioned and described, or that 
it had or took or has power Lo purchase or consolidate with or lease, 
operate, complete, or maintain any railroad in Oregon, with.or with- 
eut its rolling stock, equipments, or appurtenances; and defendant 
alleges that the only railroad or roads which it was or is organized 
to construct or operate and the termini of which are specified in its 
articles of incorporation run east from the city of Portland, in the 

State of Oregon, and between points and. places in the east- 
if) ern part of said State, and do not embrace the roads or road 

mentioned in and alleged to be demised by plaintiff to de- 
fendant, nor any railroad running south from said city of Portland 
or between points or places south of said city; that the said road or 
roads alleged by plaintiff to have been demised by it to defendant 
are located wholly in the western part of said State and are confined 
to and extend between points south of the city of Portland aforesaid, 
and are entirely different roads, forming no part of and having no 
near connection with or relation to the road or system of roads which 
defendant is authorized to construct and maintain and the termini 
of which are mentioned in any of.ts articles of Incorporation ; that 
prior to the alleged execution of the said pretended lease the whole 
of defendant’s capital stock had been contributed and applied in the 
construction and equipment of a railroad or railroads the termini 
of which were specified in its articles of incorporation and which were 
entirely different from and independant of the road or either of the 
roads mentioned in the complaint and alleged therein to have been 
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demised to defendant and had no near connection with or relation 
to any such road; that the stockholders of defendant never author- 
ized or consented or assented to the said alleged indenture of lease 
or to the diversion of any of the defendant’s capital, contributed as 
aforesaid,to new objects or enterprises not contemplated when said 
capital stock was contributed. 

Defendant alleges that it is not true and it denies that — any time 
the plaintiff and defendant made or executed any indenture of lease, 
under their corporate seals or otherwise, or that plaintiff demised to 
the defendant the railroad or railroads, franchises, extensions, or 

other property described in the complaint Or any “existing 
50 railroad” or railroad, known as the narrow-gauge railroad, in 
the State of Or ron, Or any equipments or appurtenances, 

Defendant admits that about the vear ISS] it entered into 
the possession of the satd railroad alleged in the complaint to have 
been Se to defendant, but defendant alleges that long prior 
to the T1th day of November, ISS4, and about the 15th day of May, 
ISS4, ch fend; uit tendered and offered to restore to plaintiff the satd 
property, ar d defendant was at all times, Up to the — day of April, 
ISSo, when poor the ; apy? ication of the }) Naintiff the said property 
was placed in the hands of a receiver, ready and willing and offered 
to restore such possession to it, byuat bul plaintitf atall times refused 
to aceept the same; that such property has remained in said re- 
ceiver’s Lands since his appolntment aus aforesaid, 

Defendant alleges that it is not true and it denies that any rental 
or sum of money whatever is due or owing from defendant to plain- 
tif] under the terms of the said poare tended lease or otherwise. 

Wherefore defendant prays judgment for its costs and disburse- 
ments herein 

DOLPH, BELLINGER, MALLORY & SIMON, 
Attorie ys for Dr fe ndant. 
District or Onregon, | 


I, Theodore Wryeant, being first duly SWOFrKD, Say that | am secre- 
tary of the defendant, The Oregon Railway and Navigation Com- 
pany; that the foregoing answer is true as I verily believe. 

THEODORE WYGANT. 

Subseribed and sworn to before me this 26th day of May, 1885. 

C. A. FREEMAN, [seat] 
Notary Public in and for Oregon. 


We hereby admit due service of the within answer upon us, at 
Portland, Oregon, this 30th day Of May, LSS., by service of a duly 


certified COP the Be of, 


WHALLEY, BRONAUGH, NORTHUP & DEADY, 
Atforneys for Plarmtiff. 
endorsed: Filed May 30, 1885. R. I. Lamson, elerk. 


ol And afterwards, to wit. on the 10 day of June, 1885, there 


was duly filed in said court motion to strike out parts of an- 
swer in words and figures as follows, to wit: 


e- 
l- 


it 


°“— 
. 
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In the Cireuit Court of the United States for the District of 
Oregon. 


o2 


THE OREGONIAN Rattway Company, Limited, Plaintiff, 
i's 


Tue Orktcon Rattway AND Navigation Company, Defendant. 


Plaintiff moves the court to strike out the following several por- 
tions of defendant's answer in this action upon the ground and for 
the reason that said portions of said answer are each and all friv- 
olous, immaterial, and redundant, to wit; 

Ist. All that portion of said answer beginning with the words 
“and defendant.” on line 15 of page 2, and extending to and in- 
cluding the word “incorporation,” on line 9 of page 3 of said an- 
swer. | 

2d. Beginning with the words “that prior,” on line 10 of page 38, 
and extending to and including the words “such road,” on line 22 
of the same page of said answer. 

Sd. Beginning with the word “that,” on line 22 of page 3,and ex- 
tending to and including — word “ contributed,’ on line 29 of the 
same page of said answer. 

4th. beginning with the word “but,” on line 17 of page land 
extending to and including the word “aforesaid,” on line 2 of page 
5 of said answer. 

Sth. Beginning with the word “or,” on line 19 of page 1, and ex- 
tending to and including the word “ Britain,’ on line 20, same page. 
WHALLEY, BRONAUGIL NOWPHUP & DEADY, 

Attorneys for Plaintiff. 


Due service of a copy of the within motion is this: day acknow!l- 
edged. 
June 10, 1SS5. 
DOLPH, BELLINGER, MALLORY & SIMON, 
Def'ts Alt’ys. 


I:ndorsed: Filed June 10, 1885. R. Hl. Lamson, clerk. 


5D And afterwards, to wit, on the 10 day of June, 1885, there 
was duly filed in said court a demurrer to answer in words 
and figures as follows, to wit: 


ot In the Cireuit Court of the United States for the District of 
Oregon. 


THe Oreconxtan Rattway Company, Limited, } 
- Llarntall, 
is, , 
Tue Orecon Rattway ann NAVIGATION Com- | 
pany, Defendant. | 
And now comes the plaintiff, by attorney, and demurs to so much 
of the answer of defendant herein as pleads to or denies the corporate 
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existence — due organization of plaintiff as a corporation or facts 
relating to the organization of plaintiff as a corporation or which 
pleads to questions or denies compliance by plaintiffwith foreign or 
domestic law or which attempts to deny the demise alleged in the 
complaint b, plaintiff to defendant, and also to so much of said 
answer as pleads to or denies or attempts to plead to or deny or 
questions the powers, authority, rights, privileges, franchises, or 
ownership of plaintiff alleged in the complaint herein, for the reason 
that defendant ought not to be allowed or heard to suv or allege 
that platintill Is not a corporation or has no power lo make the con- 
tract herein sued on or to make any denial contrary to defendant’s 
own acknowledgement and deed of about August 1, 1551, as appears 
by said complaint and adinitted by said answer. 

Yd. And plaintiff also demurs to so much of said answer as by 
plea attenipts fosrel up want of power and authority in defendant 
corporation and its officers to enter into the contract alleged In the 
complaint herein, and for cause of demurrer thereto SuVs that pon 
the face of the matter alleged in said plea it appears that the same 
does not constitute a defense or counter-claim to said action, 
WHALLEY, BRONAUGH, NORTHUP & DEADY, 

Attorneys jor Planta. 


OO Due service of copy of the within demurrer is this day 
acknowledged. 
June 10, 1SS5. 
DOLPH, BELLINGER, MALLORY & SIMON, 
Def'ts Attys. 


Eudorsed: Filed June 10, 1885. R. HL. Lamson, clerk. 


Db And afterwards, to wit, on the 5, day of July, 1S85, there 
was duly filed in said court a notice in words and figures as 
follows, to wit: 


_—— 


ay fa the Cireuit Court of the United States for the District of 
Oregon. 


The Orecoxran Ratrway Coupany, Limited. Plaintiff. ] 
is. , 


THe Orecon Raitway Anp Navigation Company, Defendant. J 


To the above-named defendant and to Messrs. Dolph, Bellinger, Mal- 
lory and Simon, its attorneys : 


Take notice that on the Sth day of July, A. D. 1885, at the hour 
of 10 oclock a. m. of said day, or as soon thereafter as counsel ean 
be heard, the above-named plaintiff will, by its counsel, move the 
above-entitled eourt, at the U. S. court-room. in Portland, Multiuo- 
mah county, Oregon, to set down for hearing at a time certain the 
demurrer and the motion to strike out Interposed to the auswer of 
the defendant herein. 


ay 


of 


THE OREGONIAN RAILWAY CO. (LIMITED). 


Dated this 3d July, 1885. 
WHALLEY, BRONAUGH, NORTHUP & DEADY, 
Attys for I'laintiff. 


Due service of the within notice admitted on us, at Portland, Mult- 
nomah county, Oregon, on this July 3, 1885. 


DOLPH, BELLINGER, MALLORY & SIMON. 


Endorsed: Filed July 3, 1885. R. H. Lamson, clerk. 


58 And afterwards, to wit, on Wednesday, the 8th day of July, 
ISS5, the same being the 39 judicial day of the regular April 

term of said court—present, the Honorable Matthew P. Deady, 

United States district Judge, presiding—the following proceedings 

were had in said case, to wit: 

59 In the Cireuit Court of the United States for the District of 

Oregon. 


THe OrEGONIAN Rattway Company, Limited, ) 
is, - No. 1120. 
Tne OreGON RAILWAY AND NAVIGATION COMPANY. 
JuLY 8, 1885. 
Now, at this day, on motion of Mr. J. W. Whalley, of counsel for 
plaintiff, it is ordered that the demurrer filed to the answer herein 
be, and the same is hereby, set for hearing on Friday, July 10, 1885. 


HU And afterwards, to wit, on W ednesday, the 15th day of 

July, 1SS85, the same being the 42 judicial day of the regular 
April term of said court—present, the Honorable Matthew P. Deady, 
United States district Judge, presiding—the following proceedings 
were had in said case, to wit: 


i] In the Cireuit Court of the United States for the District of 
Oregon. 


Tue OrneGontan Raitway Company, Limited, ) 
i's, > a No. | 120. 
Tue Oregon RAILWAY AND NAVIGATION COMPANY. ) 


JuLty 15, 1885. 
This cause was heard on the motion to strike out parts of defend- 
ant’s answer herein and upon the demurrer to said answer, and was 
argued by Mr. KE. C. Bronaugh, of counsel for plaintiff, and by Mr. ©. 
Lb. Bellinger, of counsel for defendant; on consideration whereot it is 
ordered that said motion be, and the same is hereby, allowed, and 
that said demurrer be, and the same is hereby, overruled, with leave 
to plaintiff to amend its complaint within ten days. 
H2 And afterwards, to wit, on the 16 day of July, 18585, there 
was duly filed in said court a motion in words and figures as 
follows, to wit: 
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63 In the Circuit Court of the United States for the District of 


(ore gon. 


The OreEGONIAN Rarttway Company, Limited, 
Plaintiff, 
vs. » At Law. No. 1120. 
THe OreGon RAILWAY AND NAVIGATION wat 
PANY, Defendant. 


Tht Orecontan Rarway Company, Limited, ) 
Plaintiff, , 

vs. » At Law. No. 1145. 

THE OREGON RAILWAY AND NAVIGATION Come | 
PANY, Defendant. J 


THE OREGONIAN Rateway Comrany, Limited, ) 
Plaintiff, 
Us. » At Law. No. 1147. 

THe OreEGoN RAILWAY AND NAVIGATION Com- | 
PANY, Defendant. ] 


Now comes the defendant and moves the court that all these 
actions be consolidated into One, and for such further or other order 
as may be just. 

DOLVPIT, BELLINGER, MALLORY & SIMON, 
Attorneys for Deft. 


Due service of a copy of the foregoing motion is hereby acknowl- 
edged this the 15th day of July, 1SS5. { . 
| WHALLEY, BRONAUGH, NORTIUP & DEADY, 
Attys for Plaintiff. 
Endorsed: Filed July 16, 1886. KR. Hl. Lamson, clerk, by R. B. 
Lamson, deputy. 


64 And afterwards, to wit, on Monday, the 20 dav of July, 

ISS5, the same being the 44 jedicial day of the regular April 
term of said court—present, the Honorable Matthew P. Deady, 
United States district judge, presiding—the following proceedings 
were had in said case, to wit: 


Go In the Cireuit Court of the United States for the District of 
Oregon. 


The Oreconran Rareway Company, Limited. ) 
Us, > No. 1120. 


THe Onecon Ratuway AND NAVIGATION CoMPANY. 


Jury 20, 1885. 
This eause was heard on the motion to consolidate this cause with 
cause No. 1143, The Oregonian Railway Company, Limited, vs. The 
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Oregon Railway and Navigation Company, and cause No. 1147, 
The Oregonian Railway Company, Limited, vs. The Oregon Railway 
and Navigation Company, and was argued by Mr. E. C. Bronaugh, 
of counsel for the plaintiff, and by Mr. C. B. Bellinger, of counsel 
for the defendant: on consideration whereof it is ordered that the 
motion be, and the same is hereby, dented. 


66 And afterwards, to wit, on the 22 day of July, 1885, there 
was duly filed in said court a second amended complaint in 
words and figures as follows, to wit: 


G7 In the Cireuit Court of the United States for the District of 
Oregon. 


THe Orecoxntan Ratrway Company, Limited, ) 
Plaintiff, 
i 


is. 


Action at Law. 


li | , No. 1120 
Tne Orrcon RatrLway AND NAVIGATION ComMPANY, 1120. 


Defendant. 


Plaintiff, for second amended complaint against the defendant in 
the above-entitled action, filed by leave of court, alleges— 

That at all the times hereinatter stated the plaintifl was and now is 
il corporation duly created, estublishe d, Incorporated, and organized 
under the laws of Great Beitain and Ireland and under that law of 
Great Britain commonly known as “the companies aet, 1862,” and 
isa citizen of Great Britain, and is the owner of that certain rail- 
road and other property In the State of Oregon hereinafter men- 
tioned and deseribed, and has its principal office at Dundee, in 
Scotland. 

That in and by its articles of incorporation and memorandum of 
association the plaintiff took and had and has power to own, oper- 
ate, and lease said railroad and other property, and that in and by 
its memorandum of association one of the objects for which the 
plaintiff! was and is incorporated and established is expressed and 
declared to be “the building, constructing, reconstructing, divert- 
ing, equipping r, oWning, operating, leasing, or selling, transferring, or 
disposing of. purchasing or otherwise acquiring, holding, and oper- 
ating or otherwise using, working, or dealing in all or any such rail- 
way or railways, eS gt or railroads. 1 the Sti ite of Oregon and 
the Territory of Washington, in the United States of America, or 
in either of them, or between such points in said State or Territory, 

or elsewhere in North America, as may from time to time be 
68 resolved or determined upon bv said company, and the carry- 

ing of passengers, goods, and mineral and all other traffic and 
freight on and the doing and performing of all other acts, dee ds, and 
iatues operations con ected with railw: ivs and ry,ilroads in the 
sald State and Territory or either of the i, or elsewhere in North 
America.” 

That defendant at all the times hereinafter mentioned was and 
now Is a corporation duly incorporated and organized under the 
G—236 
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general incorporation laws of the State of Oregon and is a citizen 
of said State and has its principal office at Portland, in Multnomah 
county, in said State, and that in and by its articles of Incorporation 
che defendant took and had and has power to lease and operate the 
sald railroad and other property hereinafter mentioned, and that 
one of the objects for which defendant was and is so incorporated 
Is specified in its articles of incorporation aforesaid to be— 

“To purchase or consolidate with, lease, or operate and maintain, 
on such terms as may be agreed upon, any railroad or railroads tn 
Oregon, Washington, Idaho, or Utah, with its or their rolling stock, 
equipments, or appurtenances, and to complete the same to its 
authorized terminus.” 

That prior to the making and execution of the indenture of lease 
hereinafter mentioned the board of directors of the platted COr- 
poration did adopt and pass a resolution, in and by which the said 
plaintitl corporation was authorized and directed by its) proper 
officers and agents to sign and affix its corporate seal unto, ae- 
knowledge and deliver such indenture of lease, and that the board 
of directors of the defendant corporation in like manner, prior to 
the lnaking anid execution ol ssid Indenture of lease, did PISS il 
resolution in and by which the defendant corporation was author- 

ived and directed by its proper officers and agents to sign 
GY) and aflix its corporate seal unto such indenture of lease and 

to acknowledge and deliver the same; and that thereupon 
and thereafter and as of the Ist day of August, A. D. 1S*1, the said 
plamtifh ana defendant corpcrations did each enter into, in writing, 
and, by its proper officers and agents, sign and aflix its corporate 
seal unto, acknowledge, and deliver a certain indenture of lease, 
hearing date the said Ist day of August, ISS], in whieh it was and 
Is expressed and stated that “the parties hereto, pursuant to resolu- 
tions of their respective boards of directors, duly authorizing the 
Sime, have caused these presents, executed in duplicate, to be sented 
with their respective corporate seals, ana the said Oregonian Rail- 
Way Company, Limited, has likewise caused these presents to be 
signed by two of tts ordinary directors and by Its secretary, and the 
sald Oregon Railway and Navigation Company has likewise caused 
these presents to be signed by its president and by its) assistant 
secretary the day and Vear above written.” 

And plamntil alleges that said indenture of lease was so signed 
and sealed, ana that therein and thereby, for the consideration 
therein) mentioned, the plaintill did demise to the defendant for 
the term of ninety-six years from said Ist day of August, A. D. 
ISS], the “existing ratiroad” then owned by plaintiff and = com- 
monly known as the narrow-gauge railroad, in the State of Oregon, 
together with certain, equipments and appurtenances, and which, 
In and by said lease, is substantially as follows : 

“Consisting of two branches, namely, the east braneh, beginning 
at or near Ray's Ferry and running south to Brownsville and ex- 
tending, including sidings, to seventy-four miles or thereabouts, 
with a branch to Waldo, extending, including sidings, to five miles 
or thereabouts, and the west branch, beginning at Ray’s Ferry and 
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running south to Monmouth, with branch to Sheridan, and 
70 extending in all, including sidings, to fifty-five miles or 

thereabouts,” together with certain proposed extentions 
thereof, with all stations, depots, sidings, pumps, tanks, yards, ware- 
houses, machine shops, and other works and conveniences, and the 
right of way thirty feet in width on each side from the center of the 
track of said railroad and the extensions thereof, and the rolling 
stock of said railroad, with all tools, machinery, implements, sup- 
plies, and equipments of every deseription, and all franchises, rights, 
powers, ana privileges to which the said lessor Wis then entitled, or 
to which it should at any time thereafter become entitled in connee- 
tion with said railroad and said proposed extensions as aforesaid. 

That in and by said lease the said plaintiff did reserve and the 
defendant did therein and thereby promise, covenant, and agree to 
pay to plaintiff an annual rental for the said railroad and other 
property in said lease mentioned of twenty-eight thousand pounds 
sterling money of Great Britain in balf yearly payments of four- 
teen thousand pounds sterling each on the loth day of May and 
the llth day of November, in each year, in advance, for and during 
said term. 

That detendant thereupon entered into possession of said demised 
property, and on the I1th day of November, 1854, an installment of 
rent amounting to fourteen thousand pounds sterling became due 
and pavable from defendant to plaintiff under the terms of said 
lease and the covenants therein contained, which defendant failed 
and refused to pay and which is now past due, and which is: still 
owing and unpaid by defendant to plaintiff, together with lawful 
Interest thereon from and after said l1th day of November, 1854. 

That the equivalent of said sum of fourteen thousand pounds 

sterling in lawful money of the United States is the sum of 
v1 sixty-eight thousand one hundred and thirty-one dollars. 

Wherefore plaintiff prays judgment against said defendant 

for the sum of 868,151 with interest thereon from the llth day of 
November, ISS4, at legal rate of interest, and for the costs and dis- 
bursements of this section. 

WHALLEY, BRONAUGH, NORTHUP & DEADY, 

Atlorneys jor the Plaintiff. 


-~ 


Unirep STATES OF AMERICA, |. 
District of Oregon, , se: 

I, Hugh Roger, being duly sworn, say on oath that I am the at- 
torney-in-fact of the above-named plaintiff and its agent; that the 
foregoing second amended complaint is true as I verily believe: 
that the reason I make this verification Is that none of the otticers 
of the plaimtill corporation are now In the district of ¢ yregon. 


: HUGIT ROGER. 


Subscribed and sworn to before me this July 22, 1885. 
PAI L, ht. DEADY, 
Lnited States Circuit Court Commissioner 


for the District of Oregon. 
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Due acceptance of service of a certified copy of the foregoing 2d 
amended complaint is acknowledged this 22d dav of July, 1SS5. 
C. B. BELLINGER, 


Atty for Deft 


. , i 29 12Q> a @ ie 
Endorsed: Filed July 22,1885. R. H. Lamson, clerk. 
+) , ‘s ’ wt ’ ; :| ] } . , \y ‘% r ISS. +} »y*s> 
4a An i ij . | \ : Pe . *' sé tit bia \ thi * Be Pe oP, ULat = 
. . 

Wil- ‘4 4 s ‘ ss v= . . ‘ r.aa i a’ iad Irrel Lt) Words and bveure 2 
as Toliows ( \ 
ie [In the Cire Cou ed States for the District of 

(or r dij 


Dre OREGON [tA ‘ee \ Na LTION COMPANY 
|) 

Defendant demurs to thes ndamended complaint herein upon 
the ground that said eomplaint does not state facts suthcent to con- 
stitute o cause | acl I 

DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Defendant 

[ herebv certify that IT am one of defendant's attorneys in the 

above action, and that In ny opinion the foregoing demurrer Is 


Nn ¢ ee 
, : - . ‘ 
Weill Pounded it) iii W 


C. B. BELLINGER 
Uxitep States or Awertca, District of Oregon. 


Due service of a copy of the within demurrer is hereby acknowl- 
edged at Portland, Oregon, this Ist dav of August, ISS5. 
‘i fe «¢ FPR a @ 


(ir Attys for PT ff. 
Endorse Filed Aug a ISS. RR I] Lamson, clerk 


V4 And afterwards, to wit.on the 1 dav of August, 1885. there 


: 
was duly ed in satd court a motion in words and figures 


— . Se eee Rie P at Pa. ‘ . = 5 . . . 
) In the Cireuit Court of the [ hited States fo} the District oO} 


THe OrneGgonran Ratrway Company, Limited. 
| Action at Law, 
ry* 3 ° ¢ Xo “4 
Pie OREGON RAILway AND NAVIGATION CoMPANY | No. Te 
Defendant. 


Defendant moves the court to strike out the following portions of 


ee an one RR 
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plaintiff’s second amended complaint in this action upon the 
ground that the same are irrelevant and redundant: 

All that portion beginning with the words “and that” in the 3rd 
line of the last paragraph on page 1 and extending to and inelud- 
ing the last line of said paragraph, said last line being line 6 on 
page 2 of said complaint. 

All that portion beginning with the first line of said last para- 
graph on said page one and extending to and including the last 
line thereof, said last line being line 6 on page 2 of said complaint, 

DOLPH, BELLINGER, MALLORY & SIMON, 
- Attorneys for Det ndant. 


Unitep States or AMERICA, | 
District of Oregon. | 


Due service of a copy of the within motion is hereby acknowl- 
edged, at Portland, district of Oregon, this Ist dav of August, 1SS5. 
J. W. WHALLEY, 
OF PUP's Attys. 


Endorsed: Filed August 1, 1885. R. I. Lamson, clerk. 


76 And afterwards, to wit, on Wednesday, the 4 day of Nov., 

ISS5, the same being the 19 judicial day of the regular Oeto- 
ber term of said court—present, the Honorable Matthew P. Deady, 
United States district judge, presiding—the following proceedings 


were had In said ease, to wit: 


dé In the Cireuit Court of the United States for the District of 
Oregon, 


THE OREGONIAN Ratrway Company, Limited, ) 
vs. -No 1120. 
THe Orecon Ratrway anp NAVIGATION COMPANY. 


NOVEMBER 4, 1SS5. 


This cause was heard on the demurrer to the complaint herein, 
and was argued by Mr. J. W. Whatlev,of counsel for plaintiff, and by 
Mr. C. B. Bellinger, of counsel tor defendant. On consideration 
whereof it is ordered that said demurrer be, and and the same is 
hereby, sustained, and that plaintiff have five days in which to 

amend its complaint. 
75 And afterwards, to wit, on the 7 day of Nov., 1SS5, there 
was duly filed in said court an amended complaint in’ words 
and figures as follows, to wit: 
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79 In the Circuit (Court of the United States for the District of 
( dre Tot) 


THE OREGONIAN Rareway Company, Limited, ) 
|? saeatael 
spc tpebinadat xs. | Action at Law 
~ 3 No. 1120 
Poe OREGON RAILWAY AND NAVIGATION COMPANY, 
1) fendant 


) - ‘ ’ ? — ' } . } , ’ j , ' 
Plaintiff for amended complaint against the defendant in the above- 


} ? 
entitled action, bY leave Ol tiie Coul alevCcs— 


oe eee ee Seek Siege BB . 22. te joa ce 
[hat atall the times heretuatter stated pelaadnal lr was and now Is a 


lore:on corporation qGuiyv created corporated, abd orvunized t r 
- in > - : ' . . ’ — | , } j ; i , 
the iiWws 0? (sreut britain whi [re hadi Wtieie) The ait t i Part iil 
} ! . ** . ' Pep 7? ; ] ? ‘ 7 } ’ , 
eCOMMonlV KNOWN as the ecompantes act. Tso, midi Is a (citizen of 


a britain, and is the owner of that certain railroad and other 
property in the State of Oregon hereinafter mentioned and deseribed, 
cili¢ 1 hi is its principal othice at Dundee, 1h) Seotiand 

That by section 6 of said * Companies act’ it was and Is pero 
vided t | al ~ any sevelh or more poe rsolis associated for any lawful 
0 tt nay, by subscribing thi Ir bames toa themoratl rd mol asso- 
clation and nee Vise COMLPIN Ing with the requisitions of this actin 
respect of registration, form an Incorporated company with or with- 
out limited ability.” 

That on or about the 30th day of April, A. D. ISSO, more than 
SeVenl Persotis did subseribe their names to a memorandum of asso- 
clation, and did otherwise comply with the requisitions Ol satd 
COMM panies act, S62,” 1 respect of registration, and did thereby 
form plaintiff an incorporated company with limited lability. 

That under and by the sat dl law of its creation and the said m: ai" 
orandum of association the a carnitill t ook anid acquired iil id ee cilie 


has power, among other thin fo construct, OWil, Operate, and lease 


railroads in Oregon, including the said railroad and other 
SO) property leremnatter mentioned, and that in and bv. said 


memorandum of association one of the objects and Purposes 
for which plaintiff was and is incorporated and organized is ex- 
Press d and declared to be “ the building, constructing, reconstruct- 
Ing, diverting, equipping, ownlng, operating, leasing or selling, 
transferring or disposing of, or purchasing or otherwise acquiring, 
holding, and operating, or otherwise using, working, or dealing in 
all or any such railway or railways, ratlroad or railroads, in the 
State of Oregon and the Territory of Washington in the United 
States of America, or in either of aes or between such poluts ith 
said State or Territory, or elsewhere in North America, as may from 
titre to time be resolved or determined upon by said company, and 
the Carryvilliyy of Pusscnee gS eoods, and mineral, fit) { all othe r trathe 
and freight on, and the doing and performing of all other acts, deeds, 
and other operations connected with railways and railroads in the 
said State and Territory, or either of them, or elsewhere in North 
America, and that after such Incorporation of plaintilf the State of 
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Oregon recognized by law this plaintiff as a duly incorporated and 
existing foreign corporation having said powers, and did consent to 
the exercise of such powers by plaintiff within the limits of this 
State. 

That the defendant at all the times hereinafter mentioned was and 
how 18 a corporation duly Incorporated and organized under the 
general incorporation laws of the State of Oregon, and Is a citizen of 
said State, and has its principal office at the city of Portland, in 
Multnomah county, in said State. 

That in and by its articles of incorporation the defendant took and 
had and:has power to operate and lease the said railroad and other 

property hereinafter mentioned, and that one of the objects 
Sl and purposes for which defendant was and is so Incorporated 1s 

Spy citied in its said articles of Incorporation to be “to pur- 
chase or consolidate with, or lease or operate and maintain, on such 
fertns as diay be agreed Upon, any railroad or railroads in Oregon, 
Washington, Idaho, or Utah, with its or their rolling-stock equip- 
ments or appurtenances, and to complete the same to its authorized 
terminus, 

That prior to the making and execution of the indenture of lease 
hereinatter mentioned the board of directors of the.plaintt? corpora- 
tion did adopt and pass a resolution in and by which the plaintiff 
corporation Was authorized and directed to sign, by its proper offi- 
cers and agents, and to aflix the corporate seal unto and acknowl- 
edge and deliver such indenture of lease, and that the board of 
directors of the defendant corporation did in like manner, prior to 
the making and execution of said lease, pass a resolution in and-by 
Which said defendant corporation was authorized and directed to 
sign, by its proper officers and agents, and to affix its corporate seal 
unto and acknowledge and deliver such Indenture of lease, and that 
thereupon and thereafter and as of the Ist day of August, A.D. 
ISS1, the said corporations, plaintiff and defendant, did agree upon 
and cause to be prepared in writing a certain indenture of lease 
bearing date the said Ist day of August, A. D. 1551, and the proper 
otlicers and agents of the platntifl corporation did duly sign the 
same on plaintil’s behalf and did affix thereunto the plamtiff’s cor- 
porate seal and did duly acknowledge such execution by them of 
such indenture of lease as the act and deed of the plaintiff, and the 
Proper officers and ugents of the defendant corporation did also duly 
signi the said indenture of lease on defendant's behalf and did attix 
thereunto the defendant's corporate seal and did duly acknowl- 

edge such execution by them of suid indenture of lease 
S2 as the act and deed of the defendant, and the said indenture 

of lease was thereupon duly delivered by each of said cor- 
perations to the other, as directed by said resolutions. 

Phat in and by said indenture of lease the polenta, for certain 
good and valuable considerations therein mentioned, did demise 
and let to the defendant for the term of ninety-six years from said 
Ist day of August, A. D. ISS], the “ existing railroad” then owned 
by plaintiff and commonly known as the narrow-gauge railroad, in 
the State of Oregon, together with certain equipments and appurte- 
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nances, and which in and by said lease is substantially as follows: 
“Consisting of two branches, namely, the East Branch, beginning 
at or near Ray’s Ferry and running south to Brownsville and ex- 
tending, including sidings, to seventy-four miles or thereabouts, 
with a branch to Waldo, extending, including sidings, to five miles 
or thereabouts; and the West Braneh, beginning at Ray’s Ferry 
and running south to Monmouth, with branch to Sheridan, and ex- 
tending in all, including sidings, to fifty miles or thereabouts,” to- 
gether with certain proposed extensions thereof, with all stations, 
depots, sidings, pumps, tanks, vards, warehouses, machine shops, 
and other works and conveniences, and the right of way thirty feet rp! 
in width on each side from the center of the track of said railroad 
and the extensions thereof, and the rolling stock of said railroad, 
with all tools, machinery, Implements, supplies, and equipments of 
every description, and all franchises, rights, powers, and privileges 
to which tne said lessor was then entitled or to which it should at 
any time thereafter become entitled in connection with said railroad 
and said Propose d extension as aforesaid. 
That in and by said indenture of lease the said plaintiff 

Se did reserve and the defendant did therein and thereby prom- 

Ise, Covenant, and agree to pay to plaintith cil annual rental 
for the said railroad and other property in said lease mentioned of 
twenty-eight thousand pounds sterling money of Great Britain in 
half-vearly payments of fourteen thousand pounds sterling each on , 
the loth daay (yf Maas and the bith day of November in each vear, 
in advance, for and during said term. 

That defendant thereupon entered into the possession of said 
property, and that on the Tith dav of November, A. D. ISS4, an ie 
stallment of rent amounting to fourteen thousand pounds sterling, 
became due and payable to plaintiff from defendant under the terms 
of said lease and the covenants therein coutatned, which installment 
of rent last mentioned the defendant fatled and refused to pay and 
the same stil remains and now is due and owing and unpaid by 
defendant to plaintiff, together with lawful interest thereon from 
and after the satd Lith dav of November, A. oF, ISS. 

That the equivalent of said sum of fourteen thousand pounds 
sterling is in lawful money of the United States the sum of sixty- 
eisht thousand one hundred and thirty-one dollars. 

Wherefore plarnstitl prays judgment against said defendant for the 
sum of SOS,151.00 and interest thereon from the llth day of Novem- 
ber, ISS4d. and for the costs and disbursements of this action. ? 

WHALLEY, BRONAUGHIL, NORTIHUP & DEADY, 
Aftorncys jor Plaintiff. 


STATE OF OREGON, gee > 
Multnomah (onmnty, } sacri 


I, Hugh Roger, being duly sworn, say on oath that I am _ the 
managing agent of the above-named corporation, The Oregonian 
Railway Company, Limited, and that the foregoing complaint is 
true, as | verily believe. > 


HUGIL ROGER. 
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Subscribed and sworn to before me this 7 day of November, A. 
D. 1885. 
[SEAL. | U.S. GRANT MARQUAM, 
Notary Public for Oregon. 


Due service by certified copy of the within amended complaint is 
hereby acknowledged this Nov. rs 1SS5. 
DOLVPH, BELLINGER, MALLORY & SIMON, 
Attys for Defendant. 


Endorsed: Filed Novy. 7, 1885. R. H. Lamson, clerk, by R. B. 
Lamson, deputy. 


S4 And afterwards, to wit,on the 16day of Nov., 1885, there 
was duly filed in said court an answer to amended complaint 
in words and figures as follows, to wit: 


SS In the Cireuit Court of the United States for the District of 
Oregon, 


Tne Orrcoxtan Raitway Company, Limited, Plaintiff, 
in, > 


Tue Orecox Raitway ANnp Navigation Company, Defendant. | 


Defendant answers to plaintiff's amended complaint herein— 

That it is not true and defendant deniesthat plaintiff at any time 
Was or is a foreign corporation or isat all il corporation or 1s 
created, incorporated, or organized under the laws of Great Britain 
and Ireland known as the companies act of 1862 or under any 
laws or Jaw, whether of Great Britain and Ireland or otherwise, or 
isa citizen of Great Britain or is the owner of that certain railroad 
or other property mentioned in the complaint or has its principal 
or any office at Dundee, in Seotland. 

That itis not true and defendant denies that about the 30th of 
April, ISSO, or at any time any number of persons subseribed their 
names toa memorandum of association ordid otherwise comply with 
the requisitions of said companies act of 1862 or did thereby or by 
anv act form plaintiff an incorporated company. 

That it is not true and defendant denies that under or by virtue 
of any law or memorandum of association plaintiff took or acquired 
or had or has power to construct, own, operate, or lease the railroad 
mentioned in the complaint or any railroad or other property in 
Oregon, or that it has anv memorandum of association ; and defend- 
ant alleges that the plaintiff bas never specified in any articles or 
memorandum of association or otherwise the termini of the 
railroad or roads so mentioned; that as to whether any pretended 
memorandum of association of plaintiff sets forth as an object or 

purpose for which plaintiff pretends to be incorporated the 
S6 matter and things in the complaint set forth defendant has 
not knowledge or information sufficient to form a belief; and 
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defendant denies that the State of Oregon at any time recognized by 
law or otherwise the plaintiff as a duly existing or incorporated 
foreign or other corporation or as having any of “the powers in the 
compl: ‘int mentioned, or that it cons sented to the exercise of any 
such powers within the State, and as tothe pretended powers of 
plaintif defendant alleges thet the laws of Great Britain, under 
Which plaintiff pretends to be incorporated, provide with reference 
Lo corporations formed thereunder that the memorandum of asso- 
clation and the articles of association, where such urticles are re- 
quired, shall set forth, among other things, “the objects for which 
the Propose d Company is to be established,” and that pon compli- 
ance With certain provisions of said laws the subseribers to said 
memorandum and articles shall thereupon be a body corporate 
capable of  xercising all the functions of an Incorporated company 
hav bhige perpetual succession and a common seal, with power to hold 
land: and defendant alleges that there is no other or further pro- 
Vision of the said jaws relating to the powers of or conferring power 
Upon corporations created or existing thereunder. 

That it is not true and defendant denies that, in or by its articles 
of incorporation or at all, defendant took or had or has power to 
Operate or lease the railroad or other property in the complaint 
mentioned ; and defendant alleges that the only road or roads which 
it was organized to own or operate or which tt ever lad or has power 
to own or operate, and which are mentioned in its articles of incor- 
poration, extend east from the city of Portland, Oregon, and between 
points In the eastern pra of said State and Washington Territory 
and do not include or form any near connection with the 
sald road or roads referred to tn the complaint and therein 
alleged to have been demised to defendant; that said road or 
roads so alleged to have been demised extend south from said city 
and between points wholly south thereof, and are distant from the 
nearest point about thirty miles from said city; and defendant fur- 
ther alieges that the whole of its capital stock was contributed for 
andapplied in the construction and equipment of said roads so men- 
tioned as aforesaid in its articles of incorporation, and running east 
from the said city of Portland and between polnts In the eastern 
part of said State and Washington Territory. 

That as to whether the pretended board of directors of plaintiff 
did adopt or pass a resolution authorizing the signing or sealing or 
acknowledging by plaintiffef the pretended indenture of lease in 
the complaint mentioned defendant has not knowledge or informa- 
tion sufficient to form a briet: that it is not true and defendant de- 
nies that defendant’s board of directors did at any time pass a reso- 
lution in or by which defendant was authorized or dires ted to sigh 
or to aflix its corporate seal unto or acknowledge or deliver such 
or any Indenture of lease; and defendant denies that at anv time 
the plamtifl and defendant or cither of them did agree upon or 
cause to be prepared the alleged indenture of lease, or that such 
alleged or any indenture of lease was signed by plaintiff or de- 
fendant or by the proper officers of either, cr that the corporate seul 

plaintul or defendant was by any authority of the board of 
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directors of plaintiff or defendant affixed to said pretended lease, 
or that the same was duly acknowledged by either plaintiff or 
defendant, and as to said matters defendant alleges that at the 
time of the pretended passage of the said resolutions defendant’s 

board of directors was composed of eleven persons or 
SS members and so had been at all times prior thereto; that 

four of said members assumed to hold a special meeting of 
said board ; that at said pretended meeting said four members as- 
sumed to pass a resolution authorizing and directing the execution 
on behalf of defendant of the said pretended lease; that said reso- 
lution is the same mentioned in the complaint herein as having 
been passed by defendant’s board of directors authorizing and di- 
recting said alleged contract of lease, and the action of said four 
directors In assuming to pass said resolution is the action relied 
upon by plaintiff? is constituting the puissage of the said pretended 
resolution in the complaint mentioned; that no other resolution was 
passed or pretended so to be authorizing or directing anv of the 
otlicers of defe ndant to sign, execute, se al, or acknowledge or de- 
liver or to in any manner execute said pretended lease; that said 
pretended meeting was not a regular or stated meeting of said board, 
but was a special meeting, so far as it could at all be a meeting. 

That there were only four of the members of defendant's said 
board pre sent or voting or represented thereat, and defendant alleges 
that no notice of the object for which said pretended meeting was to 
be held was given to the members of said board. 

That it is not true and defendant denies that in and by any in- 
denture of lease plaintiff demised or ict to defendant for any term 
the property in the complaint mentioned; and defendant alleges 
that at the time of the pretended execution of the said alleged lease 
the principal office of defendant was in Portland, Oregon ; that one 
Henry Villard was president of defendant, and one Trolius Tyndale 
Was its assistant secretary; that said Villard, acting solely upon the 
authority of the said pretended resolution and without any au- 
thority or direction whatever from defendant, being at that time 

in the citv of New York, signed defendant’s name to the said 
So) pretended indenture of lease, and the said Tyndale, at the 

same place and acting upon the same authority, attached 
thereto defendant’s corporate seal, which acts constitute the pre- 
tended execution by defendant of the alleged lease in the complaint 
mentioned and relied Upon, that the stockholders of defendant did 
not at any time ratify, approve, or confirm the said acts of said Vil- 
lard and Tvudale or the said pretended demise. 

That it is not true and defendant denies that by said alleged in- 
denture of lease or otherwise plaintitl reserved or detendant prom- 
ised, covenanted, or agreed Lo pay plaintiff the annual rental of 
twenty-eight thousand pounds sterling or any sum whatever, or 
that any installment of rent or any sum of money at any time be- 
came due er payable to plaintiff! from defendant under the terms of 
the said pretended lease or the covenants thereof or otherwise. 

Defendant admits that it entered into the possession of the prop- 
erty in the complaint mentioned about the time therein stated, and 
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that it continued in such possession until the 15th day of May, 
1884; that on the said 15th day of May it offered to restore all the 
said before-mentioned property to plaintiff and requested plaintiff 
to receive the same; that defendant had theretofore fully paid to 
plaintiff for the use and occupation of said property up to said date 
and in full of all claims and demands arising upon or claimed to 
be dne under the said pretended lease to said date; that thereupon 
plaintiff requested defendant to continue in the possession of said 
property and operation of said road for the further period of six 
months to prevent losses and embarrassments that might result 
to plaintiff from discontinuing such operation ; whereupon it was 
mutually agreed between plaintiffiand defendanutthat to prevent such 

losses and embarrassments defendant would continue in the 
90 possession of said property and in the operation of said road 

for the further period of six months from that date, so far as 
the same could be done without serious loss to defendant; that it 
Was a stipulation of said agreement that defendant by so complying 
with plaintifl’s request should incur no legal obligation nor be in 
any way prejudiced in respect to any claim that might be made 
against defendant in respect to said pretended lease; that thereupon 
and in compliance with said request and agreement and not otherwise 
defendant continued in the possession of said property and in the 
operation of said road until the 5th of November, 1584, when the 
plaintiff brought its suit in equity in the circuit court of the United 
States for the district of Oregon against defendant to compel a 
specific performance of certain of the-covenants in said pretended 
lease; that upon the bringing of said suit and upon the motion of 
plaintiffan order was made therein enjoining defendant from ceas- 
Ing to operate said road until the further order of said court; that 
thereafter and while said order was in force, on plaintiff's motion 
therein, one Scott was appointed a receiver of the said road and 
property In said suit: that said Seott thereupon duly quatlitied and 
entered Upol and took possession of said road and property, which 
POssesslon he has since had and now has; that the said sum of 
fourteen thousand pounds sterling for which judgment is prayed 
for in this action is upon a demand for rental under the said pre- 
tended lease for the six months beginning November I1th, 1SS4, 
during which said receiver was in possession of and operating said 
road under the satd order so made in said suit. 

For a further and separate defense herein defendant alleges that 
on the 29th day of July, 1885, in an action then pending in the 
circuit court of the United States for the district of ( yregon between 

the plaintiff, The Oregonian Railway Company, Limited, and 
91 the defendant, The Oregon Railway and Navigation Com- 

pany, and for the same cause of action as that set forth in the 
complaint herein, jadgment was duly rendered and given in favor 
of plaintiff and against the defendant in the sum of four thousand 
and twenty-eight and 3°, dollars, with interest at the rate of eight 
per cent. per annum, together with costs and disbursements, taxed 
at $27.52. 
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That thereafter and on the —day of August, 1885, defendant fully 
paid and satisfied the said judgment. 
Wherefore defendant prays judgment for its costs and disburse- 
ments herein. : 
DOLPH, BELLINGER, MALLORY & SIMON, 
Attys for Defendant. 


DistTRICT OF OREGON, ! 
County of Multnomah. | 
I, Theodore Wygant, being first duly sworn, say I am the seere- 
tary of the defendant, and that I believe the foregoing answer to be 
true. 


THEODORE WYGANT. 


Subscribed and sworn to before me this 16th day of November, 


1855. 
[SEAL.] N. D. SIMON, 


Notary Public in & for Oregon. 
District OF OREGON, ce .. 
County of Multnomah, ; ne 
Due service of the within answer is hereby accepted, at Portland, 
Oregon, this 16th day of November, 18585, by receiving a copy 
thereof, duly certified to as such by C. B. Bellinger, of counsel for 


def’t. 
WHALLEY, B., N. & DEADY, 
Attorneys for PUf. 


F. W. Baltes & Co., law printers. Briefs a specialty. 


Endorsed: Filed November 16, 1885.) R. H. Lamson, clerk, by 
Kh. 6. Lamson, deputy. 


92 And afterwards, to wit, on the 20 day of Nov., 1885, there 
was duly filed in said court a motion to strike out in words 
and figures as follows, to wit: 


95 In the Cireuit Court of the United States for the District of 
(oregon. 


The OreGcontan Rattway Company, Limited, Plaintiff, ) 
I's | os 
ry 7 ’ No. 1120. 
Tne Oregon Raitpway axp NAvication Company, | 
Defendant. 


Now, on this day, comes the plaintiff above named, by its attor- 
neys, and moves the court to strike out the following portions of 
the answer of the defendant in this cause upon the ground and 
for the reason that such portions of said answer are and each of 
said portions is sham, frivolous, irrelevant, immaterial, and redun- 
dant, to wit: 
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Ist. The words “or is a citizen of great Britain,” on lines 24 and 
25 of page 1 of said answer. 

2nd. Beginning with the words “and defendant,” on line 21 of 
page 2, and extending to and including the word “ mentioned,” on 
line 26 of said page 2 of said answer. 

ord. Commencing with the word “that,” on line 26 of page 2, 
and extending to and including the word “ belief,” on line 6 of page 
3 of said answer. 

Ith. Commencing with the word “and,” on line 16 of page 3, 
extending to and including the word “ thereunder,’ on line 14 of 
page 4 of said answer. 

oth. Commencing with the word “that,” on line 15 of page 4, and 
extending to and teluding the word “mentioned,” on line 20. of 
sald page 4 of said answer. 

(th. Commencing with the word “that,” on line 7 of pipe oO, and 
extending to and including the word “ city,” on line 14 of said page 


and 


oof said answer. 
ith. Commencing with the word “and,” on line 14 0f page 
{4 o, and extending to and including: the word “ territory,” on 
line 24 of page 5 of said answer. 

Sth. Commie nelng with the word “ that,” on line 25, page o, and 
extending lo and Including the word # belie Seg Ol) line Oot pace t) of 
sald answer, 

eth Commencing with the word “the,” on line 27 of page 8, and 
extending Lo anil Including the word oi that,” Ot) line l of price of 
sald answer. 

10th. Commencing with the word “ being,” on line 8 of page 9, and 
extending to and including the word “ York,” on line 9 of said page 
9 of said answer. 

Lith. The words “at the same place and,’ on lines 12 & 15 of page 
of said answer. : 

12th. Commencing with the word “ that,’ on line 19 of page 9, and 
extending to and including the word “demise,” on line 24 of said 
page {of said answer, 

sth. Commencing with the word “that,” on line 18 of page 10, 
and extending to and including the word “same,” on line 22 of said 
praigre LO of said answer. 

l4th. Commeneing with the word “that,” on line 2 of page 11, and 
extending to and including the word “ suit,” on line 9 of page 13 of 
sald answer. 

WHALLEY, BRONAUGH. NORTHIHUP & DEADY, 
Attorneys for Plaintiff. 


STATE OF OREGON, 
(ounty oft Multnamah. j 


SS 3 


Due service of a certified copy of the within motion is hereby ac- 
cepted, at Portland, Oregon, this 20 dav of Nov., 1S85, by receiving 
a copy thereot, duly ot rtified to as such by Paul I. Deady, of coun- 
sel for plaintiff. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys jor Defendant. 
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Endorsed: Filed Nov. 20,1885. R. H. Lamson, clerk, by R. B. 
Lamson, deputy. 


95 And afterwards, to wit, on the 24 day of Nov., 1885, there 
was duly filed in said court a demurrer to answer in words 
and figures as follows, to wit: 


OY) In the Cireuit Court of the United States for the District of 
Oregon. 


THe OREGONIAN Rattway Company, Limited, Plaintiff, \ 
is, 


THe OreGon RAILWAY AND NAVIGATION COMPANY, Defendant. | 


Now comes the plaintiff above named, by attorneys, and demurs 
to the following portions of the answer of the defendant to plaintiff's 
second amended complaint herein, namely: Ist, to all that portion 
of said answer wherein the defendant pleads to or denies the cor- 
porate existence or due incorporation and organization of plaintiff 
us a corporation or facts relating thereto, or which pleads to or ques- 
tions or denies compliance by plaintiff with foreign or domestic 
laws in the matter of plaintiff’s Incorporation and organization, or 
pleads to or denies or attempts to plead to or deny or question the 
powers, rights, privileges, or franchises or ownership of plaintil? al- 
leged in said complaint, for the reason that the said defendant 
ought not to be allowed or heard to SaVv or illege that the plaintill 
Is nota corporation or has not the power to make the contract herein 
sued on, orto make any denials contrary to defendant's own acknow!l- 
edgment and deed of about August Ist, ISSI, as appears by the said 
amended complaint herein and admitted by the said answer thereto, 

WILALLEY, BRONAUGHIL, NORTHUP & DEADY, 
Attorneys for Plaintiff. 
STATE OF OREGON, .. 
County of Multnomah, ) nese 

[. K. U. Dronaugh, do hereby certify that Iam one of the attor- 
neys for the plaintiff above named, and that the foregoing demurrer 
is good in point of law, as I verily believe. 

Kk. C. BRONAUGHIL, 
Atty for Plaintiff. 


va STATE OF OREGON, i 
County of Multnomah, } _ 

Due service of the within demurrer is hereby acknowledged, at 
Portland, Ore gon, this Jith day of Nov., 1SS5, by receiving a Copy 
thereof, duly certified to as such by kb. C. Bronaugh, counsel for 
plaintiff. 
DOLPH, BELLINGER, MALLORY & SIMON, 

Atlorneys for lh fe ndant. 


Endorsed: Filed Noy. 24, 1885. R. H. Lamson, clerk. 
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9§ And afterwards, to wit, on the 27 day of Nov., 1885, there 
was duly filed in said court a reply in words and figures as 


follows, to wit: 


gy In the Cireuit Court of the United States for the District of 


Oregon. 


THe OreGontan Rattway Company, Limited, Plaintiff, 
ws, 


THe Orrecon RAILway AND Navigation Company, Defendant. 


Plaintiff, for reply to the answer of defendant to plaintiff's second 
amended complaint herein, alleges that plaintiff has not knowledge 
or information sufficient to form a belief as to whether or not at the 
time of the passage of said resolutions by the directors of the de- 
fendant corporation the board of directors was composed of eleven 
persons or members or had at any time prior thereto been composed 
of eleven members, or as to what number of persons or members 
composed detendant’s board of directors at any of said times, or as 
to whether or not four and no more of said directors held any 
Spec lal meeting of said board, or as to whether or not at sueh alleged 
meeting or at any meeting four members of said board did pass any 
resolution authorizing or directing the execution of said lease, and 
denies that said lease is or ever was a “ pretended ” lease, and denies 
that the directors of defendant in passing the resolutlon mentioned 
In said amended complaint authorizing and directing the execution 
of said lease “assumed ” to hold said meeting or “ assumed ” or“ pre- 
tended” to pass said resolutions, and alleges that plaintiff has not 
knowledge or information sufficient to form a belief as to whether the 
resolution which itis alleged in said answerthat four of the members 
of defendant’s board of directors assumed to pRISS isoris not the same 
resolution mentioned in the complaint as having been passed by 

defendant's board of directors, or as to whether any action of 
100) four of detendant’s directors In passing any resolution in the 

action relied upon by plamntiff as constituting the passage of 
sald resolution of detendant’s board of direetors in the complaint 
mentioned, and denies that said resolution was a “ pretended ” reso- 
lution; plaintiff alleges that it has not knowledge or information 
sutliclent to form a belief as to whether no other resolution was 
passed by defendant’s board of directors authorizing or directing 
any of detendant’s officers. to s1en, execute, seal, or acknowledge or 
deliver said lease, and denies that the same Is or ever was a pre- 
tended lease. 

Plaintiff denies that said meeting was a pretended meeting, and 
alleges that plaintitf has not knowledge or information sufficient to 
form a belief as to whether or not the same was a regular or stated 
meeting or Was a special meeting of said board, or as to how many 
of the members of defendants board of direetors were present or 
voted or were represented thereat, or as to whether notice of the 
object of said meeting Was or Was not given to all of the members of 


ne 
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defendant’s said board of directors, but plaintiff alleges that said 
meeting of detendant’s board of directors at which said resolution 
mentioned in said complaint was passed and adopted was a meeting 
duly and properly called and held, and was in all respects a lawful 
and authorized meeting of the directors who were present thereat, 
and that the said resolution passed by them at said meeting was 
duly and lawfully passed and adopted by them. 

Plainti? denies that said Henry Villard acted upon the authority 
of anv “pretended” resolution, or without authority or direction 
from defendant, in signing defendant's name to said indenture of 
lease, and denies that said Tyndale, upon any “* pretended ” authority, 

| or without authority, attached thereto defendant’s corporate 
101 seal, and denies that any pretended or unauthorized action 

by either of them constituted the execution vv the defendant 
of said lease in said complaint, mentioned and relied Upon, 

And for further reply to said answer plaintiff alleges that the exe- 
cution, acknowledgement, and delivery of said indenture of lease by 
defendant's said president, Henry Villard, and assistant seeretary, 
‘Trolius Tyndale, was after the making and delivery thereot duly and 
fully ratified by the defendant, and that defendant, acting under and 
in pursuance of the demise in said lease contained and not other- 
wise, on or about the said Ist dav of August, A. D. 1SS1, entered 
into and took possession of the said railroad and other property in 
suid indenture of lease mentioned and described and continued to 
hold possession thereof from that time until about the said loth day 
of May, A. D. 1884, under said leasc, and during that time regu- 
larly attorned to plaintiff for said semi-annual installment of rental 
and paid the same to plaintiff when and as the same became due 
and payable according to the terms, tenor, and provisions of said 
lease, the said defendant having during all of said time full knowl- 
edge by its records of the character of said meeting at which and of 
the number of its members of its board of direetors by whom said 
resolution authorizing the execution and delivery of satd indenture 
of lease was adopted and passed, anid having full knowledge during 
all of said time of the time, place, and manner of the execution of 
said lease by defendant's said president and assistant seeretary, and 
of the contents, terms, and covenants of said indenture of lease. 
Wherefore plaintiff alleges that defendant ought not now to be al- 

lowed or heard to deny the execution by defendant of said 
102. indenture of lease or the validity or obligation of the contract 
thereby evidenced and made. 

And for turther reply to the matters alleged and set forth 
In said answer plaintill alleges that defendant ought not to be per- 
mitted or heard to deny the due execution by it of the said lease 
nor be allowed or heard to say or allege that defendant did not 
enter into said contract of leasing nor sign, seal, acknowledge, or 
deliver the said indenture of lease, or to make any denials contrary 
to the detendant’s OWl) acknowledgment and deed of about August 
Ist, ISS1, as appears by the second amended complaint herein, be- 
cause that heretofore, to wit, on or about the 28th day of June, 1884, 
plaintiff commenced an action at law against defendant upon said 
S—Lob 
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lease In plaintiff's said second ameuded complaint In this action 
mentioned and described, by filing plaintiff's complaint in this hon- 
orable court against the defendant for the recovery of that certain 
semi-annual installment of rent which accrued and fell and became 
due and owing from defendant to plaintiffon the loth day of May, 
A. D. ISS, under and by virtne of and according to the terms of 
said Indenture of lease and under-and according to the said stipu- 
lation and covenant of defendant therein contained, wherein and 
whereby the defendant did covenant, promise, and agree to pay to 
the plaintifan annual rental for the said railroad and other pProp- 
erty in said lease mentioned of twenty-eight thousand pounds ster- 
ling money of Great Britain in’ half-yearly payments of fourteen 
thousand pounds sterling each on the loth day of May and the 11th 
day of November in each year, In advance, for and during the said 
term; that summons was duly issued and = served upon de- 
fendant in said action, and defendant duly appeared therein and 
made defense thereto by answering to the complaint of plaintiff 

In saidaction,in and by which answer the defendant denied the 
105) due incorporation and organization of plaintu® and the 

tnaking and registration of its memorandum of association 
and the location of plaintiff’s principal office at Dundee, in Seot- 
land, and the author IL\ of plalmtiee LoOown, purchase, construct, Oper 
ate, lease, or sell any railway in Oregon, and that either plaintiff 
or defendant ever had the power or authority to: execute sald 
writing or indenture of lease of said railway and other property in 


said lease mentioned and desertbed. and-that the stockholders of 


defendant ever authorized the same or assented thereto: and that 
also in and by said answel the defendant alleged and pleaded tiiat 
suld lease was and is unauthorized and void, and that defendant had 
fully paid the rental provided for in said lease for the period during 
Which it held possession of said railway thereunder, to wit, for the 
term ending May L4th, ISs4, together with other attempted denials 
and allegations which were in said answer contained ; that on mo- 
tion of plammtilf certain portions of said answer were stricxen out 
and plaintiff demurred to the remaining portions thereof, whereby 
ahi issue ol Lia Vo Wis tendered us to the sutlicrency thereof iis a defense 
to the cause of action set forth in sald complaint In sald action fer 
the recovery of said installment of rent which became due and 
oWwlhg by defendant to plamtiff on sald) loth day of Mav, 1554, 
amounting to the sum of 868,131.00, under and according to said 
terms of said lease set forth im said complaint in said action. 

Phat defendant Jotued in said issue and such proceedings were 
thereafter had in said action that the issue so joined therein was 
found and determined by this honorable court in favor of plaintih 
and against defendant, and thereupon the judgment of this court 
Was, on the Tsth day of Mareh, 1585, duly rendered and given in 
favor of plaimmtlh against defendant for the reeovery of the sum 

of S72,71o45 of rental and interest then due and owing by 
104 9 defendant to plainutPupon said indenture of lease and for 

the costs of said action, which judgment remains and now is 
in tull foreeand eiteect and in nowise reversed or annulled. 
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And for further reply to said answer plaintiff alleges that defend- 
ant ought not to be allowed or heard to plead to or deny the corpo- 
rate existence or due organization of plaintiff as a corporation or 
facts relating to the organization of plaintiff as a corporation or to 
question or deny the demise alleged in said amended complaint by 
plaintiff to defendant or to plead to, question, or deny the powers, 
rights, privileges, franchises, or ownership of plaintiff alleged in the 
complaint, or to deny the due execution by defendant and plaintiff 
of the said indenture of lease of about August Ist, ISSl,or the mak- 
Ing of the contract of leasing therein mentioned, contrary to the de 
fendant’s OWT acknow ledgement, because that on or about the oth 
day of June, 1885, plaintiff commenced a certain other action at 
law against defendant in this honorable court by filing a complaint 
against defendant, wherein and whereby the due incorporation and 
organization of both the plaintif! and defendant corporations and 
the right, Power, and authority of each and both of sata corporations 
to make and enter Into the said contract of leasing and to execute 
the said indenture of lease and the due and proper execution, ae- 
knowledgement, and delivery thereof by beth plaimtit! and defend- 
ant were set forth and duly and properly alleged and pleaded, and 
wherein and whereby it was also duly alleged and declared that 
In and by said indenture of lease plaintifl did let and demise to 
defendant for said term of ninety-six vears the railroad and other 
property in said amended complaint in this action mentioned 
and deseribed, and that defendant, as part consideration of and 

for sid ht niise, did covenant, pProthiise, ana agree to 
1050 and with plaintiff that defendant would pay yearly to plain- 

Uff and eve ry year during said term of said lease and at the 
same time and place as the rental aforesaid the sum of six hundred 
pounds sterling money for the purpose of enabling the plaintiff to 
keep up its corporate organization and to pay its officers and office 
CX Pelses, and that under said eovenant and agrecie nt there Wis 
due to plamtifl from defendant on the loth day of May, ISS4, the 
sum of three hundred pounds sterling money, which Is equivalent 
to the sum of 8$1.459.95 in lawful Honey of the United States, and 
that on the llth dav of November, 1SS4, under said covenant and 
agreement there was due to plaintiff from defendant the further sum 
of three hundred pounds sterling money, equivalent to the hkesum 
of 81,450.95 in lawful money of the United States, and that on the 
loth dav of May. LSS5, tin re Was due to plaintiff from defendant 
under said covenant and agreement the further sum of three hun- 
dred pounds sterling money, equivalent to the like sum of $1,409.95 
in lawful monev of the United States, for which several sums of 
money, with | val interest, together with the costs and disbursements 
of said action, judgmi nt was 1n and by said complaint cle manded. 

That defendant was duly served with summons in said action and 
duly appeared therein and made defense thereto by answer to said 
complaint; to which answer the plaintiff demurred and said de- 
miurrer was sustained by the court; and thereupon, on the 29th day 
of July, 1885, the judgment of this honorable court was duly ren- 
dered and given in said cause in favor of plaintifl and against de- 
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fendant for the sum of $4,628.52, being the aggregate of principal 
and interest then due from defendant to plaintiff upon defendant's 

said agreement and covenant in said lease contained for the 
106 payment to plaintiff of said sum of six hundred pounds ster- 

ling money per annum in said equal semi-annual install- 
ments for the purpose ol enabling the plaintiff Lo keep up its COPPoO- 
rate organization ‘ind to pay its officers and office eX penhses, and for 
the costs and disbursements of said action, which said judgment 
remains and now is in full foree and eflect and in nowise reversed 
or annulled. 

And for reply to the further and separate answer of defendant 
herein plaintiff denies that on the 29th day of July, 1885, or at any 
time whatcver in any action then pending in the circuit court of the 
United States for the district of Oregon or In any action whatever 
between plaintiff and defendant for the same cause of action as that 
set forth in the complaint herein any judgment was duly or other- 
Wise civen or rendered in favor of plammtithor against the defendant 
in the sum of four thousand and tw hty-¢ lolit and .382 dollars or in 
any sum of money whatever or otherwise, or for any costs or dis- 
bursements whatever either the sum of 827.02 or otherwise, and de- 
nies that plaintiff ever at any time commenced any other than this 
present action agaltst defendant Upon or for the same cause of action 
as that set forth in the complaint herein. 

Wherefore plaintiff prays judgment against defendant as demanded 
In plaintiff's said second amended complaint herein, 

WHALLEY, BRONAUGH, NORTHUP & DEADY, 
Attorneys for Plaintiff. 


STATE OF OREGON, } 
7 * SS ; 
Multnomah County, {°° 


I, Hugh Roger, being first duly sworn, do depose and say that I 

have read the foregoing reply, and that the same is true as I 

107 verily believe ; that Lam the agent and attorney-ln-fact of the 

plaintiff, and that the reason that | make this verification is 

that there is no officer of said mlaintill now In said district of Oregon 
who can verify said reply. 


HUGH ROGER. 


Subseribed and sworn to before me this 27 day of November, A. 
DD. ISS). 
[SEAL. ] U.S. GRANT MARQUAM, 
Notary Public for Oregon. 


STATE OF OREGON, ae 
County of Multnomah. j _ 


Due service of the within reply is hereby aceepted,at Portland, 
Oregon, this 27 day of Nov., ISS5, by receiving a copy thereof, duly 
certified to as such by FE. C. Bronaugh, counsel for plaintilf. 

DOLPH, BELLINGER, M.&8., 
Attorneys for Defendant. 
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Endorsed: Filed Nov. 27, 1885. R. H. Lamson, clerk. 
108 And afterwards, to wit, on the 28 day of Nov., 1885, there 


was duly filed in said court a motion to strike out parts of 
reply in words and figures as follows, to wit: 


109 In the Cireuit Court of the United States for the District of 
Oregon. 


THE OREGONIAN Rattway Company, Limited, Plaintiff, ) 


vs. = 
ne : : -No. 1120. 
Toe Orecon Rattway And Navigation Company, De- | 
fendant. 


Now comes the defendant above named and moves the court to 
strike out the following portions of the reply of the plaintiff in this 
cause upon the ground that such portions of said reply are and each 
of them is irrelevant and immaterial, to wit: 

1. All that portion of said reply beginning with line 10 of page 3 
and extending to and including line 10 of page 4 of the same. 

2. Beginning with line 11 of said page 4 and extending to and in- 
cluding line 3 of page 7 of said reply. 

3. Beginning with line 4 of page 7 and extending to and includ- 
ing line 15 of pripe 9 of said reply. 

Defendant also moves to strike out all that part of said reply be- 
ginning with the word “ but,” in line 22 of page 2 of said reply, and 
extending to and including the last line of said page 2, on the ground 
tha’ the same is sham, irrelevant, and immaterial. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Defendant. 


District OF OREGON : 
Service of the within motion upon us is hereby acknowledged at 
Portland on this 28th day of November, 155». 
WHALLEY, BRONAUGH, NORTHUP & DEADY, 
Attys for PT ij. 
Endorsed: Filed Nov. 28,1885. R. H. Lamson, clerk, by RK. B. 
Lamson, deputy. 
110 And afterwards, to wit, on the S8dav of Dee., 1885, there was 
duly filed in said court a notice in words and figures as fol- 
lows, to wit: 
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111 In the Circuit Court of the United States for the District of 
Oregon. 


THe OreGontan Raipway Company, Limited, Plaintiff, ) 
US. | 

Tue Oregon Rareway aNp NaAviGation Company, De- | 
fendant. | 


No. 1120. 


~~. 


To The Oregon Railway and Navigation Company, the above-named 
defendant, and to Dolph, Bellinger, Mallory & Simon, its attor- 
neys : 

You are hereby notified that at the hour of 10 o'clock a.m. on 
Monday; the lidth day of December, 1585, the plaintiffabove named, 
by its attorneys, will apply to and move the above-entitled honor- 
able court to set down for argument and heating the motion to strike 
out parts of the answer and the demurrer to other parts of the an- 
swer of defendant to the amended complaint, and also the motion 
of defendant to strike out parts of the reply to other portions of said 
answer in the above-entitled action, 

WHALLEY, BRONAUGHI, NORTPITUP & DEADY, 
Aflorneys for Plaintiff. 


oo al on 


STATE OF OREGON, | ) 
’ ° oi SS . . 
( aunty Ol Multnomah. } s 


Due service of the within notice Is hereby accepted, at Portland, 
Oregon, this Sth day of December, 1885, by receiving a copy thereof, 
duly certified to as such by [. C. Bronaugh, counsel for plaintiff. 
DOLPH, BELLINGER, MALLORY «& SIMON, ' 
Attorneys for Defendant. 


Mndorsed: Filed Dee. 8, 1885. KR. TH. Lamson, clerk, by R. B- 
Lamson, deputy. 


A — A EN A EIN 


112 And afterwards, to wit, on Kriday, the 11 day of December. 

ISSo, the same being the 42 judicial day of the regular Octo- 
ber term of said court—present, the TLonorable Matthew DP. Deady, 
United States district judge, presiding—the following proceedings 
were had in sald case, to wit: 


113 In the Cireuit Court of the United States for the Distriet of rd 
Oregon. ) 


THe OREGONIAN Rattway Company, Limited, ) 
Us. >» No. 1120 
Tue Oregon Rattway anp Navication Company. J 


DirceMBER T1, 1885. 
Now, at this day,comes the plaintiff, by Mr. FE. C. Bronaugh,of coun- 
sel, and the defendant, by Mr. Joseph Simon,of counsel, and on motion 5 
of plaintiff it is ordered that this cause be, and the same is hereby 


ie 
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set for hearing on the motion to strike out parts of the answer, the 
demurrer to the answer, and the motion to strike out parts of the 
reply on Monday, December 28, 1885. 


114 And afterwards, to wit, on Wednesday, the 30 day of De- 

cember, 1885, the same being the 49 judicial day of the regu- 
lar October term of said court—present, the Honorable Matthew P. 
Deady, United States district judge, presiding—the following pro- 
ceedings were had in said case, to wit: 


115 =In the Cireuit Court of the United States for the District of 
Oregon. 


THe Orecontan Ratrway Company, Limited, ) 
vs. » No. 1120. 


THe Oregon Rattway anp NAvicgation Company.) | 


DrceEMBER 30, 1885. 
Now, at this day, this cause comes on to be heard on the motion 
to strike out parts of the re ply, and was argued by Mr. John W. 
Whalley and Mr. E. C. Bronaugh, of counsel for plaintiff, and by 
Mr. C. B. Bellinger, of counsel for defendant; on consideration 
whereof it is ordered that said motion be, and the same ts hereby, 
dented. 


116 And afterwards. tov it, On the 2 day of January, ISS6, there 
was duly filed in said court a demurrer to reply in words and 
figures as follows, to wit: 


117 In the Cireuit Court of the United States for the District of 
Oregon, 


THe OreGontan Rattway Company, Limited, Plaintiff, ) 


| | 
is } . 
La i bd ‘ No. 1120. 
huk Oregon Raitway AND NAVIGATION Company, De- [ 
fendant. ] 


Now comes the defendant and demurs to the further reply of the 
plaintiff, beginning on line 11 of page 4 of plaintiff's reply herein 
and ending with line 5 on page 7 of the same. 

And defendant also demurs to the further reply in said reply con- 
tained, beginning with line 4 of page 7 thereof and ending with line 
lo of page Y. : 

And defendant so demurs as to each of the said further replies 
upon the ground that the same does not state facts sufficient te eon- 
stitute a defense or reply to the matters and things in the answer 
herein set forth and alleged. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Altorneys for Defendant. 
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District oF OREGON, ’ 
88. 
County 0} Multnomah, j 


Due service of the within demurrer is hereby accepted, at Port- \ 
land, Oregon, this 2d day of Jan’y, 1856, by receiving a copy 
thereof, duly certified to as such by C. B. Bellinger, of counsel for 
def’t. 
bk. C. BRONAUGH, 
Attorney for PUG. 


Endorsed: Filed Jan. 2, 1886. R. IL. Lamson, clerk, by R. B. ‘ 
Lamson, deputy. 


11S An! afterwards, to wit, on Friday, the 16 day of April, 

ISS6, the same being the 4 judicial day of the regular April 
term ofsaid court—present, the Honorable Matthew P. Deady, United 
States district judge, presiding—the following proceedings were had 
In said Ciuse, to wit: 


110 In the Cireuit Court of the United States for the District of 


Oregon, 


The Ornecontan Rareway Company, Limited, 
re . No. 1120. 
Tue Ornrcon RAILWAY AND NAVIGATION COMPANY. 


Arrit 16, 1SS6. 


This cause was heard upon the motion to strike out parts of, the 
answer herein upon the demurrer to the answer and upon the de- 
murrer to the reply, and was argued by Mr. Earl C. Bronaugh, of 


counsel for the plaintiff, and by Mr. C. B. Bellinger, of counsel for | 
the defendant. On consideration whereof it is ordered that said . 


motion to strike out parts of the answer be, and the same is hereby, 
allowed, except as to the third and elolith clauses thereof, as to 
which clauses it is denied; and itis considered that said demurrer 


to the answer be, and the same Is hereby, sustained, and that the 
demurrer to the reply be, and the same is hereby, overruled. 


120 And afterwards, to wit, on the 16 day of April, 1886, there 
was duly filed in said court an opinion in words and figures 
as follows, to wit: 
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121 U.S. Cireuit Court, Distriet of Oregon. 


Kripay, April 16, 1886. 


THe OreGonxtan Raitway Company, ) 


Limited, | No. 1120. Action on Lease 
v » to Recover Instalment of 


Tne Orecon Rattway anp NaAvica-| Rent. 
TION COMPANY, 


SAME 


. . ’ No. ] | 13. 
Same. J 
SAME } 
v. >No. 1178. 

Same. J 
SAME ) No. 117% Action to Re- 
vu >» cover Instalment of Ex- 

| Same.) pense Money. 
(1.) Sham, redundant, and immaterial allegations in answer—An 
allegation In an answer denving knowledge of a matter alleged 
In the complamt will not be stricken out as sham unless it ap- 
pears that the sume must be false. An allegation in a com- 
plaint that the plaintil, a British corporation, “is a citizen of 
Gireat Britain ” is meaningless and immaterial and so is a de- 
. nial of the same in the answer. [tis not necessary that a cor- 
poration formed under the law of Great Britain to construct, 
own, operate, and lease railways in Oregon should speeify in 
its memorandum of association the termini thereof, and there- 
. fore an allegation inan answer to a complaint in an action by 
such a corporacion ona lease of its road that it had not made 
such a specification is immaterial. An allegation of fact in an 
answer Which Is not per se a defense to the action and Is not at- 
tempted to he made 0) by any proper avermenst Is immaterial, 
A mere dental of the lessee corporation's power to execute a 
lease of a railway nan action thereon by the lessor corporation 
to recover rent ts a conclusion of law and immaterial. An alle- 
gation by the lessee Corporation in) such action that the lessor’s 
road had no near connection with its read, that the capital 
stock of the latter was not contributed to operate leased roads, 
that the lease was not ratified by its stockholders, or that it 
. was signed by its president and seeretary without the state of 
4 its origin is Immaterial. Tnan action by the lessor to recover 
the rent reserved in a iease an allegation in the answer to the 
complaint that the lessee did not Occupy the pre inises during 
the period for which the rent is demanded Is immaterial, unless 
it is further alleged that such non-oecupation was the direct 
1 result of the fault or misconduct of the lessor. 


(2.) Estoppel by contract.—In an action by an apparent corporation 
V—2560 


/ 
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on a lease of its railway to recover an instalment of the rent 
reserved therein the lessee is estopped to deny the lessor’s cor- 
porate eXistence or power to make such contract. 

(+.) Contradictory all vations.—W hen a denial of knowledge COll- 
cerning a matter alleged in the complaint is followed by a 
direct averment hecessarily lnoplying such knowledge, either 
the denial may be stricken out as sham or the averment as re- 
dundant. 

(4.) Judgment on demurrer an estoppel.—Judgment on a demurrer 
loa complaint Is as conclusive and binding on the partie s to 
the action as to all matters well pleaded therein as though it 
Wis oriye noon a verdict on an issue arising on a denial of the 
allegations of the complaint; and if final judgement is given 
for the plaintif ona demurrer to an answer, such judgment 
is a conclusive determination between the parties of the ques- 
tions involved in the defense made by such answer and of the 
material matters stated in the complaint, 

(5.) Judgment, estoppel of —A judgment is an estoppel in an action 
between the parties thereto as to any fact or matter deter- 
nine d thereby. 

(6.) Kstoppel by Judgment in an action on lease for rent.—A cove- 
hantina lease of a railway lor a bitin be r of years to pay the 
rent reserved therein’ tn semi-annual instalments is in the 
nature of a series of undertakings or obligations assumed or in- 
curred at the same time and under the same circumstances, 
ane a judgment lah action to recover any one of these in- 
stalments of rent is conelusive of the Validity ot the lease 
and the liability of the lessee thereunder in any subsequent 
action thereon as to any matter or defense that nitelit have been 
made to the tirst action. 

(7.) Writ of error. Mifect of on judgment.—A writ of error from 
the SU pre ne to the cireult court Is not a proceeding under the 
State code, burt ab combhion law, ils modified by the Revised 
Stututes, and it does not have the etlect, yo ndimg the proceed- 
Inv, to suspend the operation of the Judgment of the cireuit 
court as a bar or an estoppel. 


Dreapy, J: 


These actions are brought by the polarntrtY, il corporation alleged 
to have been formed in (rrent britain THE eo the COUTPAN TE Ss act ol 
1862," against the defendant, a corporation formed under the Oregon 
corporation act of the same Veoar, 

Thev are brought on the covenants in a lease alleged to have 
been executed on August 1, ISS1, by which the former demised to 
the latter its railway in Oregon for the term of minety-six vears 
upon a rental to be paid in advance, Ino semi-annual installments, 
of SOS.1L51. on May loth and November ith, Covers ther with the fur- 
ther sum at the same times of ba Ws for the DMPpose of pray Ing 
the CN Petise of keeping tl} the lessor’s organization, 

The first three actions are brought to recover three several install- 
ments of rent failing due on November 11,1854, May 15 and No- 
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vember 11, 1885, and the fourth one to recover the installment of 
the expense money falling due on November 11, 1885. 

The first two of the actions were commenced on March 1S, LSS5, 
and on November 7th there were amended complaints filed in each 
ofthem. The last two were commenced on November ZSth, and 
they were all heard on December 50th and January 2d) thereafter 
on (1) motions to strike out parts of the answers as “ sham, frivo- 
lous, irrelevant, immaterial, and redundant; ” (2) demurrers to so 
much of the answers as denies the corporate existence of the plaintl 
and its right to have and exercise the powers and privileges claimed 
by it; and (3) demurrers to the second and third replies of former 
adjudications of certain matters between the same parties In reply 
to certain defences set tl} In the answers, 

The answers in these cases are alike, except in the last two there 1s 
defence of a former adjudication set up in bar. They are all speci- 
mens of whit may be called the conglomerate style of pleading, in 
which denials and other matters having no legal or logical connee- 
tion with one another are run together so as to form a continuous 
statement instead of being pleaded separately as distinet defences in 
the manner re quired by s é2 of the eode. 

but the plaintiff, instead of moving to strike out the answers on 
this account, as it might (Code, § S51), has undertaken to purge them 
of sundry. clauses and statements, and has demurred and replied to 
the remaining portions thereof, distinguishing them by their ehar- 
acter. 

The motions to strike out include fourteen portions or clauses of 
the answers, 

The first one is a denial of the allegation in the complaint that 
the plaintil “is a eitizen of Great Britain.” The complaint alleges 
tliat the platmtitl Is a foreign corporation formed utvder the laws of 
(ireat Britain, and adds, “1s a citizen of Great Britain” 

As there are no “ citizens ” of Great Britain, and as the allegation 
tlact the plaintitl Is it foreign corporation formed it} and under the 
laws of Great Britain is sutficient to show that it is in contempla- 
tion of law an alien, and therefore « ntitled to sue in this court, this 
allegation as to its eitizenship is a meaningless and Immaterial one 
and so is the dental. The OHV Proper response to it was a motion 
to strike ont Besides, matter in abatement, as that the plarmtitl 
Is net a corporation or citizen, as alleged in the complaint, must be 
setup ina separate plea, and if pleaded with any other defence ts 
deemed waived i rule ht) Shi ppard r Grraves, 14 llow., 509, 

The second clause is an allegation that the pelarntiel has not 
specified in its memorandum or articles of association the termini 
of the road it was Incorporated to construct, lease, or operate in 
Oregon. 

This allegation is based on the’ assumption that subdivision 6 of 
. Loft three ( regon corporation aet (Or. Laws. 20), which provides 
that the articles of a corporation formed thereunder to construct a 
road shall Specs the termint thereof, applies to a for ral COPpora- 
tion formed to coustruct a railway in Oregon. But the validity of 
the organization of a corporation Is to be determined by the law of 


68 THE OREGON RAILWAY AND NAVIGATION CO. VS. 


the place of its formation. In the exercise or assertion of its cor- 
porate power In) Oregon a foreign corporation may be required to 
conform to the law of the State concerning the conduct of COPPOra- 
tions, but the suflicieney of its incorporation must be tested by the 
law of the place of its origin ; and this is not all. 

By the act of October 20, 1SS0 (Sess. L., 56), “the plaintiff was 
directly recognized as an existing corporation lawfally engaged in 
the construction and operation of a railway in Oregon from * Port- 
land to the head of the Wallamet Valley.” 

The eflect of this act is to establish the legal right of the plaintiff 


a 


to construct and own the road in question, and in my judgment to 
dispose of the same. Oregonian Rey Co. v. Oregon Rh. & N.Co., 10 
saw., 4S]. 

The third clause is a denial of any knowledge whether the plain- 
tiffs memorendum of association specifies the purpose of its Incor- 
poration iis nlleged bby tha complaint, This is moved agaist pur 
ticularly as sham. But it does not appear to be false. On the con- 
trary, there Is no rensoh to doubt Its truths, ‘The di fondant does het 
appear to have ever had any connection with this memorandum 
from Which if could be bate rre d thist the contents thereof are known 
tort. Oregonian Ry Co. ¢. Oregon Ro & N. Co., 10 Saw., 467, 

The elolith one Is aiso a denial of knowledge whether the plain- 
tifl’s directors ever adopt da resolution autho izing the execution of 
said lease. It is also moved wvattst as shai, Dut it does not thy? 
pear Lo he false, and rhitist be taken to bye true for the Siithice reason, 

The fourth one is an allegation us to what the memorandum of 
association ander the companies act of Great Britain is required to 

contain withont any averment that the plaimtiff has not 
122) complied therewith In its formation orany other application 
of the matter, and is therefore lmmatertal, 

The fifth one is a denial of the defendants power to lease or op- 
erate the plaimtitls road This is a me re conclusion of law, ana 
should have been lleue d. if rei d (oth, by i demurr r to the COtll- 
plaint. Oregonian Koy Co. v. Oregon Ro & N. Co., 10 Saw., 472. 

The sixth, ™ venth, and Twe ltth Ones ure allegations to the ellect 
that the plaintiff's road leas ho near Combye ction \W ith the def nilants: 
that the capital stock of the latter was not contributed to operate 
leased roads, and that the lease in question was not ratified by its 
stockholders. ‘These fatiers are Inimaterial “nad utterly frivolous 
Oregonian Ry Co. v. Oregon Ro & N. Co., 10 Saw., 488. — 

The ninth, tenth,and eleventh ones are clauses and plireses found 
In an allegation that the lease in question was executed by the presi- 
dent ana “ussistant Secrelary ft the defendant it} pursuance of ul 
Invalid resolution, passed by a minority of the directors without 
authority of law, to the effect that, while the defendant's principal 
office Is at Portland, its president and assistant secretary signed and 
sealed said lease at New York. 

These clauses are omitted from the answers in the last two cases. 
umiaterial, [tis weil settled that while a corpora- 

’ 


ry . . } a 2 
Phey are Cieariyv |] 
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as a natural person, unless prohibited by law. Bank v. Earle, 138 
Pet. 588; Runyan v. Costar’s Lessee, 14 Pet., 129; Galveston R’y Co. 
v. Cowdrev, 11 Wall, 476; MeCall +. Byran, 6 Conn., 436; Bellows 

Todd, 20 Towa, 217: O. & M. Ry Co. vr. MePherson, 35 Mo., 2d: 
1 leld on Corporations, $$ Zo, 204 

The ere ig nth and fourteenth ones are statements to the effect that 
on May 15, ISS4, the defendant offered to return the road to the 
plait, but that the defendant retatned Possession of the site 
under a stipulation with the plaintitl that such possession should 
not have the effect to prejudice either party until November 5, 1SS4, 
When, in a suit brought in this court by the plant? the defe er ant 
Wiis © HONE “band re quire d to Operate the road until the further order 
of the court, which it did until the appointment of a receiver in said 
suit on the motien of the plaintiff, who thereupon took possession of 
the property and heid it during the period for which the rent is 
sought to be recovered In this action 

‘This Is not an action to recover money for the lise and occupation 
of the premises, It Is brought (>t) the covenant ol the defendant 
contained in the lease to pay the specific amount therein reserved 
as rent. Therefore these allegations concerning the possession of 
the property are lnmaterial They do not atlect the obligation of 
the defendant to pray the rent according to its contract, unless it Is 
further alleged that such non-oceupation was the direct result of the 
fraud ~ misconduet of the lessor. Oregonian Railway Co. ». Oregon 
Rn. & N. Co., 10 Saw., 476 

And so far as the possession of the receiver Is concerned, it ts for 
the benefit of whom it may concern: and, so far as appears, that ts 
defendant. 

All the clauses in the answer moved against, except the third and 
eighth ones, are immaterial. The matter contained in these comes 
within the purview of the demurrers to the answers 

The demurrers are taken to all those portions of the answers that 
controvert or deny the corporate existence and due organization ot 
the plaintiff or the powers, franchises, or ownership of the plamtiff 
alleged in the complaints, for the reason “the defendant ought not 
to he allowed or heard to say that the platiatifl Is hota corporation 
or lias ho power to Hake thie contract hie rei sted On or to make 
any denials contrary to defendant's own acknowledgment and deed 
of August 1, ISS1,as appears by the complaint herein and admitted 
bv the answer thereto. 

These demurrers are well taken. Oregonian R’y Co. ¢. Oregon R. 
& N. Co., 10 Saw., 477. This question was well considered in that 
Cause, and | have nothing to ele to the conelusion reached therein 
As was then said, “ Where the law authorizes the formation and 
existence of the alleged COPPOr, ition, with power to make the COLL. 
tract in question, then a party thereto ought not and cannot | 
heard, in an action thereon by such corporation, to deny its due 
formation or legal existence with the power to make said contract. 

On November 27, 1SS5, the plaintiff rephed to so much of said 
answers asare hot included ry thas lemurrers thereto and the motion 
to sirike out. 
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» of the Invalidity of the meeting of 
ich the exeeution of the lease was 
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authorized, the replies, brieily ~f ited, aiege: (i ratthication of 
the lease by the defendant with knowle jure of all the faets by enter- 
Ing upon and taking possession of the road thereunder about August 
@ ISS], and (’ mitinuine In the sam bred pavilly rent therefor until 
Mav 15, ISSt: wherefore the defendant ought not to be allowed on 
heard to deny the execution of satd lease or the binding obligation 
thereof: (2) that the defendant ought not to be allowed or heard 
to deny the execution by it of said lease, becaus i June 28S, 1SS4, 
the peladetill COTMIEDOTLG | an oaction a@atnst the ae fondant thereon 
In this court for the installment of rent falling due thereon on May 
15, ISS4, wherein, among other things, the due incorporation of the 
plaintiff and its power and authority to construet and lease said 
road, as wellas the due execution and validity of said lease and the 
power and the authority of the plainti® and defendant to execute 


the same and perhorin the covenants theren contain d, were pruat lhi 
Issue ane contested hyve d murrer. to th adliisWwer of the defendant 
therein, and by the judgment of this court thereon were determined 
In favor of the plammtil: whereupon, on Mareh 28, 1885, the defend- 
ant hot Making or olfering to mn ike anv further answet ot defense 
to the complaint, final padgment Wis viven thereon for the plarntifl 
and against the defendant for the sum demanded thereon; (5) that 
the defendant ought not to be allowed or heard to deny the corpo- 
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on January 2, 1886, the defendant demurred to the two replies of 
former adjudication, and the questions arising thereon were then 
argued by counsel and submitted. 

rom these replies it appears that certain) matters set up in the 
answers herein asa defence to these actions have been heretofore 
considered and determined in this court in an action between these 
parties on this lease in faver of the plamtll. 

(hi a demurrer toa complaint every material matter well pleaded 
therein Is colt essed, and if yudamnye iif Is elven thereon the sumie Is 
aus conclusive and binding on the parties to the action as though it 


complaint; and af a final judgment is given for the plaintif on a 


Was civen on an issue arising on a denial of the allegations of the 
demurrer to the answer such judgment is a econelusive determina- 
tion between the parties of the q lestions involved in) the defense 
made by such answer and of the truth of the material allegations 
In the complarat, and may be pleaded as an estoppel in any other 
action between them. Gould v. Evansville, ete, Ry Co. 91 ULS., 
093; Aurora v. West, 7 Wall. 99; Goodrich v. Citv, 5 Wall., 573; 
Wells’ Res Adjudicata, § 446. 

In the Hirst action. tne ntioned ae the reply if appears that the de- 
fondant answered the complaint aud alleged the invalidity of the 
leas for the reason, amohe others, that it had no power to execute 
the sume, and on oa demurrer to this answer final judgment was 
oivenlftor thie pr prnititl. [the second one all the material taets rela- 


tive to the Incorporation of the peat niitl and the exeeution of the 


lease thy thie poicateatiel and the defendant were admitted by a de- 
murrer to the complaint, on which there was a final jadgment in 
favor of the former 

\ yuddoun ntin an action on a partie tlar denmrand is an estoppel 
Ian action between the same parties as to anv faet or matter aet- 
ually putin issue and determined or admitted in the prior aetion, 

Davis’ Brown, 4 Ul. 428: Cromwell 7. County of Sae, id., 
12500 Russell vr. Place, ad, GOS; Beloit +. Morgan, 7 Wall, 
G1: Sharon ve Phill, West Coast Rep. 9 

Delort 3 Morgan supra is a ga vl illustration of the rule and a ease 
on all tours with this. .\ judgment was given In an action ona 
bara agulinst the maker thereot in favor of the prlaannn tae. The bond 
was one of a series Issued at the same time, and ina subsequent uc- 
Lion by [Weel the Sblne prea son) rrothy r of these boned it was held 
that the judgment in the first action was conclusive as to the validity 
of all of them. The eourt said ins tLstance that all the objections 
made to the enforcement of the bonds in the second action might 
have been made in the first, and that‘ a party can no more split up 
defences than indivisible demands and present them by precemeal 
Ih successive sults growing out of the same transaction. 

In: this lease there are, so to speak, a successive series of obliga- 
tions or undertakings by the defendant to pay rent to the plamntiff 
every half vear for a number of years incurred or assumed at the 
same time and under thesame circumstances. In the action brought 
to recover an eariier tstallment of this rent the defendant might 
have made any defense thereto involving the validity of the lease or 
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its liability thereunder; and, the question of the validity of the lease 
and the liabilty of the defendant to pay the rent therein reserved 
having been determined in favorof the plaintiff in that action, the 
controversy Is sa) far closed, and the dete relearn Is estopped to set up 
ay defence loa subs (jul nt action for the re covery of any other of 
such installments of rent that existed and might have been made 
to the former action. On the argument it was suggested that the 
judgment in the first of the former actions had been taken to the 
supreme courton a writ of error, and therefore its operation as a bar 
or an estoppel is suspended. It is admitted that the writ of error 
has been taken as suggested, but even then it is not clear that the 
court can take notice of the fact on the demurrer to the replication. 
On the trial of the question made by the reply, the record of the 
former sult being Introduced in support of the allegation therein, 
the faet thas the judemen! had been taken to the supreme court on 
error may be shown by Wily of confession and avoidance of the 
reply, if the effect of such a proceeding Is to suspend the force and 
operation of the judgment as claimed, 

But considering for the time being that the admission of the 
plaintiff’s counsel as to the writ of error is a part of the reply, the 
esloppe lof the former Judgment Is not atfected thereby. A writ of 
error does not suspend the operation of a judgment as a bar oran 
estoppel. Itis not an appeal which is so fara continuation of the 
original suit, but il proceeding 1h the rhiature of a new aetion Lo 
annul and set aside the judgment of the court below, which is not 
thereby vacated or affected pending the proceeding. Railway v. 
Twombly, lOOUL SSL: Sharon ve. dhl, oO W.C. Rep. 9; Freeman 
on Judg.. $ 328. A writ of error from the supreme court to this is 
not a proceeding under the Code, but the common law, as moditied 
ly the Revised Statutes. The declaration in the latter clause of 
$ 505 of the Code, thatanaction “is deemed pending from the com- 
mencement thereof until its final determination upon appeal,” has 
ho application to an action in this court—at least after it has termi- 
nated ina judgment for either party. ~The proceeding for the re- 
view of such a judgment is had in the supreme court and is not 
within the operation of $Uld of the Revised Statutes, conforming 
the practice In the circuit and district courts to that of the State 
courts. 

But it is also admitted that no writ of error has been taken to the 
judgment in the second action mentioned in the reply, and there is 
therefore no question that itis ane stoppel as to all the material mat- 
ters admitted by the demurrer to the complaint therein. 

The motions to strike out portions of the answers are allowed ex- 
cept as tothe clauses numbered three and eight, and as to these they 
are disallowed. The demurrers to the answers, including the matter 
In sald clauses three aad eight, are allowed, and the demurrers to 
the replies are overruled. : 

This leaves the cases for trial on the questions of fact arising on 
the replies of ratification and prior adjudication to the answers of 
the defendant, the former beng by . 2 of the (‘ode Ki deemed COll- 
trovertec, by the adverse party as upon a direct denial of avoidance 
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as the case may require,” without any actual rejoinder thereto, and 
the issues made between the replies in numbers 1120 and 11438 to 
the defences of former judgments in actions on the same cause of 
action. 

Mr. Earl C. Bronaugh, for the plaintiff. 

Mr. Charles 1. Bellinger, for the defendant. 

(Signed) MATTHEW P. DEADY, 
U.S. District Judge, Oregon. 


Endorsed: Filed April 16,1886. Rt. If. Lamson, clerk. 


124 And afterwards, to wit,on the 7 day of May, 1886, there 
was duly filed in said court a stipulation in words and figures 
as follows, to wit: 


125 In the Cireuit Court of the United States for the District of 
Oregon. 


THe Ornecontan Raipway Company, Limited, Plaintiff, ) 
is, 
THe Oregon RAILWAY AND NAVIGATION Company, De- 
fendant. 


- No. 1120. 


Whereas there are now pending in the above-entitled court four 
actions at law, numbered 1120, 1145, 1178, and 1179, in whieh The 
Oregonian Railway Company, Limited, is plaintiff, and The Oregon 
Railway and Navigation Company is aclendant, which cases by the 
pleadings In them respectively are at issue upon matters of fact 
which in the main are alike and are to be proved by record evi- 
dence, and for the determination of which the intervention of a jury 
Is not considered important, the parties being willing to have and 
desirous of having a speedy trial thereot: 

It is therefore hereby stipulated between said parties, by their at- 
torneys respectively, that said issues may and shall be submitted 
unto and tried DV the court without the intervention of a jury, upon 
such record evidence and such testimony of witnesses, if any, as 
either party may desire and be permitted by the court under the 
rules of evidence to introduce, and that any evidence admitted by 
the court in either of said cases may be used on the trial of any or 
either of the other of said Cases, together with such additional 
proper evidence, if any, as either party may desire to introduce, and 
that the trial of said cases be set by leave of the court for any con- 
venlent day after the loth day of May, LSS. 

WHALLEY, BRONAUGH, NORTHUP & DEADY, 
Attorneys for Plaintiff. 
DOLPH, BELLINGER, MALLORY & SIMON, 
Atlorneys for Defendant. 


Endorsed: Filed May 7, 1856. R. H. Lamson, clerk. 
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126 And afterwards, to wit,on Monday, the 10 day of May, 1586, 


the same being the 14 judicial day of the regular April term 
of said court—present, the Honorable Matihew P. Deady, United 
States district judge, presiding—the following proceedings were had 
In said case, to wit: 


127 In the Cireuit Court of the United States for the District of 
( yregon., 


THe OrneGontaAn Raitway Company, Limited, ) 
is, > No. 1130) 
Ture Oneoon Ramway AND Navigation Company. J 


May J0, ISS6. 


Now, at this day, on motion of Mr. Earl C Bronaugh, of counsel 
for the plaimtif, and in accordance with the stipulation of the parties 
filed herein, it is ordered that this cause be, and the same ts hereby, 
set for trial by the court without the intervention of a jury on Mon- 
day, May 17, 1856. 


12s And afterwards, te wit, on Monday, the 17 day of May, 

ISS6, the same being the 17 judicial day of the regular April 
term of said court—present, the Tlonorable Matthew DP. Deady, 
Lonited Siates district judge, presiding—the following proceedings 
were liad in said case, to wit: 


} Pt) In the Cireuit Court of the United States for the Distriet of 
Oregon, 


Tite O8RGONIAN Rartway Company, Limited, ) 
Us, - No. 1120. 


Tie Ornecon Raitbway AND Navigation Compayy. J 


May 17, 1SS6. 


Now, at this day, comes the plaintiff, by Mr. John W. Whalley 
and Mr. Earl C. Bronaugh, of counsel, and the defendant. by Mr. 
Charles B. Bellinger, of counsel: and, in accordance with the stipu- 
lation of the parties filed here, this cause Comes On to be tried by 
the court without the intervention of a jury, and the court. having 
heard the arguments of counsel and the evidence addueed, will ad- 
vise thereof. 


L350 And afterwards, to wit, on the 20 dav of Ssept., ISSG6, there 
was duly filed in said court the findings of the court in this 
cause 1n Words and figures as follows, to wit: 


~I 
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131 In the Cireuit Court of the United States for the District of 
(Oregon. 


THe Orecontan Rattway Company, Limited, ) 
rs. -No. 1120. 
The Onecon Rattway AND NavicaTtion Company. } 


SEPTEMBER 13, 1S—. 

In accordance with the stipulation of the parties filed herein this 
cause was tried by the court without the intervention of a jury, Mr. 
Marl ©. Bronaugh and Mr. Jolin W. Whalley appearing for the 
prlaatntiti and Mr. Charles B. Di linger appeariny for the defendant, 
and taken under advisement; and now at this day, the court being 
fully advised in the premises, finds and states the following conelu- 
sions of fact: 

I. That the plaintiff is, and las been sinee May fourth, eighteen 
hundred and eighty, a corperation duly incorporated and organized 
under the law of the Kingdom of Grreat Britain known is “the COoll- 
panies act, 1862," and that its principal office and place of business 
is at Dundee, in Scotland. 

I]. That plaimtiffis and was at all the times mentioned in the 
complaint the owner of the railway and other property mentioned 
in the complaint, and took and lad Power, under and by virtue 
of its memorandum of association, to construct, own, operate, or 
otherwise dispose of said railway and other property, and was 
authorized and had power to enter into, make, and execute the 
agreement and indenture of lease descr. bed in the complaint. 

LT]. That defendant Is and Was al all the times Tih ntioned in the 
complaint a corporation duly incorporated and organized under the 
ceneral Incorporation law of the State of Oregon, and that Its prih- 


cipal office and place of business is at the CItYV of Portland, In said 
state. 

132 [V. That defendant took and had power under and by vir- 
tue of its articles of incorporation to enter into, make, and exe- 

cute theagreement and indenture of lease mentioned in the complaint 

and to possess and operate the railway there by demised. 

V. That on or about August first, eighteen hundred and eighty- 
Ole, the plarmtifl and the defendant did each enter into, make, and 
execute, and the defendant did thereafter duly ratify and confirm, 
the said nvreement and indenture of lease of that date, in the ecom- 
plaint mentione d and deseribed, wherein and whereby plaimtifl, for 
the considerations therein specified, did demise to detendant, for the 
term of ninety-six vears from said date, the railway therein and in 
thr complaint deseribe d and designated as “ the existing railroad,” 
then owned by plaintiff and commenty known as the “ narrow- 
paupe ts railway, In the State of Or yon, W ith certain equipm Hts, ap- 
purtenances, and other property described in the complaint. 

VI. That in and by sald indenture of lease the plaintiff did re- 
serve and the defendant did PrOM st covenant, and ayerec to puey to 
plaintiff, in consideration of said demise, an annual rental for. said 
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railway and other property of twenty-eight thousand pounds ster- 
ling money of Great Britain, in half-vearly payments of fourteen 
thousand pounds sterling each, on Mav the fifteenth and November 
eleventh in each year in advance, for and during said term of 
ninety-six years. 

VII. That said indenture of lease has ever since the date thereof 
been and now is in full force and effect, and that on November 
eleventh, eighteen hundred and eighty-four, an installment of rent, 
amounting to fourteen thousand pounds sterling, became due and 
payable to plaintiff from defendant underand according to the terms 

of said lease and the covenants therein contained, which sum 
1383 = defendant lias failed and refused to pay, and the whole thereof, 

with interest thereon from said November eleventh, elyliteen 
hundred and eighty-four, is now due and owing from defendant to 
plaintiff. 

VIII. That the equivalent of saidsum of fourteen thousand pounds 
sterling is in lawful money of the United States the sum of sixty- 
eight thousand one hundred and thirty-one dollars. 

And as a conclusion of law from the above the court. finds 
that the plaintiff is entitled to have and recover of and from the 
defendant the said sum of sixty-eight thousand one hundred and 
thirty-one dollars, in lawful money of the United States, with legal 
Interest thereon from said November eleventh, elghteen hundred 
and eighty-four, together with the costs and disbursements of this 
action, to be taxed. 


(Signed) DEADY, J. 
Endorsed: Filed Sept. 20, 1886. Rt. H. Lamson, clerk. 


13 And afterwards, to wit,on the 20 day of Sept., 1886, there 
was duly filed in said courtan opinion in words and figures 
as follows, to wit 


loo Us. Circuit Court, District of Oregon. 
MoNpDA Ze Nepte mher 13, LSS6. 


OREGONIAN Rartpway Courpany, Limited, ) No. 1120. Action to 
Y. ) Recover [nstall- 
OreGon Ratpway & Navigation Compaxy. } = ment of Rent. 
SAME 
vy. >No, 11343. 
Same. } 
SAME 
7. > No. 1178. 
Sane. | 
Sawe | No. 117%. Action to 
| Reeover Install- 
| ment of expense 
SAME. | Money. 


uP 


(1.) Burden of proof—The complaint stated that a lease was exe- 


THE OREGONIAN RAILWAY CO. (LIMITED). 77 


cuted by the officers of the defendant corporation in pursuance 
of a resolution duly passed by its board of directors. The an- 
swer rg the execution of the lease under the corporate 
seal, but alleged that the meeting at which the resolution was 
passed authorizing such execution was held without a quorum, 
The reply denied knowledge or information concerning the 
want of a quorum sufficient to form a belief: Held, that the 
burden of proof is on the defendant. 

(2.) Ratification of lease-—A corporation, like a natural person, 
may ratify any act which it can perform, and the entry into the 
possession of a leased road in pursuance of a lease executed by 
its officers without due authority, and operating the same and 
paying the rent therefor, as rese tved in said le: ase, Is ample evi- 
dence of the ratification thereof. | 

(3.) Estoppel. Judgment by default—A judgment for want of 
an answer to a complaint is a conclusive determination between 
the parties to the action of every matter well pleaded therein 
and necessary to such judgment. 

(4.) Distinet demands.—A claim for a semi-annual installment of 
rent arising on a covenant in a lease of a railway for 96 vears is 
a separate and distinct demand from a claim for a semi- 
annual installment of money due under another covenant in 
said lease and appropriated thereby to the payment of the ex- 
pense of maintaining the corporate organization of the lessor. 


Derapy, J.: 

These cases were before this court on April 16 on (1) motions to 
strike out portions of the answers; (2) demurrers to so much of the 
answers as controverted or denied the corporate existence of the 
plaintiff and its right to have aud exercise the powers and privileges 
claimed by it and the power ol the defendant to take and bave a 
lease of the plaintiff’s road; and (5) demurrers to the second and 
third replies to the special defense in the answers of the illegality of 
the meeting of the directors at which the resolution authorizing the 
execution of the lease was passed, when the demurrers to the replies 
were overruled and the motions and demurrers to the answers were 
so far allowed (27 ed. Rep.. 244) as left the cases for trial on the 
issues of fact arising on the several replies to the special defense (1) 
denving any knowledge or information thereof sufficient to form a 
belief, (2) a ratification of the lease by the defendant, and (3) two 
prior adjudications of the question of the validity and binding force 
and effect of the lease and the issues made by the rephes in num- 
bers 1120 and 1143 to the special defense of a recovery in a former 
action on the same cause of action denving the same. 

On May 17 the cases were heard by the court without a jury and 
submitted for decision. Briefly stated, the first special defense is as 
follows: The alleged lease was not executed by the authority of 
the defendant's board of directors, for that at and before the 
date thereof, August 1, 1SS1, said board consisted of eleven persons, 
four of whom “assumed to hold a special meeting of said board,” 
whereat the resolution authorizing the execution of said lease was 
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passed : that thereafter the president of the defendant's board of 


' 1 ’ 
. 2 " , : : ; tj ‘ . . 
qrectors sivned its name to sud ease, and the assistant =-ecrertaryv 
' i ‘ | ; ’ 
‘ z= ? ‘ 
thereof aflixed its cornorat ) ereto, and that none of the mem- 
j ' } | ’ ’ i ? , ‘ ' 
; ; ’ 
[pe ls ii =i ‘ Pedra ‘ ‘j ' ~ ‘ ii iyit*e ‘y Vii ; \ io | oft il feu- 
. + . ’ . 
ular or stated one 
+} +} ; 
; ‘ + ‘ ‘ ; ’ ‘ 
- Pievred Critis bis «eletiypst Phil fils Thee ner Was 
1} ‘ j . | , , sy? ‘ + ’ | 
}if an On i i] ' } ' i \ » \ rig 5 ,? Vel Lt) Daiss thie 
‘ , 
, , a ’ ‘ ;7 ? 
it’s i i(*s rij a ii i Vas assUllbed tiiat 
> , 1 4 1 , 
r Ff ’ ‘ " : .? > ,* + * 7 ‘ P 
Stich) Wii- \f ‘tis ' (tj jlit’s prhede] PCOPLOPALIONL H¢ Ol ic 
) | - io _ ’ I 
7 ‘ ‘ ’ ’ , , 
= iif i ~ ; j 4 : } ~ tole PAs i i | iil prowe- 
’ 
i : ‘ ; ) ' ; +} 
ers Ol i ‘ ‘ sige 52 tp. itia bial l it? 
, 
; > 
Peewee = io ; | x j - Piidii i? ‘ \ ¢ Oise (i ry\ | rab eoricy ‘)i 
| 
' 4 1 ; ; “ '% ’ = | Be j ’ Me oA evn? 
i j i ; ; i i _ i ii ' 1} pi i i i <f ' gc ?i ll ai tad if iicil 
: 
. ; ; . » ; ; 
(7 - j i - j ‘ ’ i Vs tj iit { / Prd! itle 1) 
5 : o 
, . ; ae 
! f = - : t ‘ i i ; i I Pil Is _ tii ich Vt i] ed] 
‘ ‘ ; : j ‘ ' + 
\ ~ i ’ 7 i ' : ‘ , ‘ ¢*] " i a l¢ is } (*iiie an it's- 
‘ 7 ‘ ; 
de = ‘ ‘- ; i ™ i i > Bas il i piled j '} 
“tet o] 
i i i i li ' ij ‘?} i \ Led \ Liift (je ii i | 
. . . + 
; , ¥ ; . { , * . : ’ 
Vi? i i 4 i i ; i j tricittlel i? t*} fit] Poel 7 
| ii ‘ ig i . |  s j if 7 berepoel 7~ (pt) ive (it | | rri\ 
; ' ’ ‘ " »? , ‘ ' 
pect inae | itty (oi fF I Ss Pesto i= COL) LEI C1eie bith) It 
| . ‘ ' : oi ; ; } ‘ . 
itil! ‘ pec ' : i ™ if , if ™ \ sit a8 i t! a ‘py, rs Taye Lide per sil 
’ PrP . tj - gir ‘ t | i 
ee Ae Wilbisston OF thie execu i oF the writing by 
4 ) ‘ , *) 
‘ ’ ‘ ; ; ; ;* : 
iis fd » | 1] i | se . ii \ i i i s COT) mal ‘eh ii Che Pepi F iS 
; " ; , i : ‘ 
pet id jt] iif }) i i} | 
"| ’ 4 , as f *.. ° ° ’ 7 
; 4’ ‘sy ‘ ; 7% ; ‘4 j ’ ’ ; ' ‘aT PT son? Vey ' ’ ‘ 
a lie ViICiIence los bpp | thy pri Of ratihention Is fuli and CoOll- 
Vineing ahd ieaves ho root for doubt 
\ryy yer tt) » esa ’ y if ’,? ,? '? ’ ( duet } m2 ~~ +] , 
eaele ‘) mor Utall las i Ppp Ss tila tril TREE LT oD bit? Thikil- 
' 
] , " ’ : 
, » ‘ i i , j ; ; " | ; ° ‘ a , ¢ i ’ " " . " 
ate t?i | i' taf ie bibdii Isstied] abiata Ciiectiia ct] ii' hOo,iOOWile printed 
— 
b eereen | " . he ,* ' } } ‘; bas 4 j ( )y . 1» | : - 
C TEC UE hoiit PetiiPoaed aie P. sec tea Tie geetaal? ctia ik tri wai { Olij}- 
any Poin 4 } | + “Y ; fs ) a * . ‘is. (dy ‘ , , are - . 
pra 7. cake i Cea. TAY yh i, bb LHP Ped Ove] Pp Lage ate Tree actliiWwil\ NX 
4 : ’ 


! | | , : ‘ " ‘ 


' ' : i ; ‘ 4 ’ . ] , ] 
Gdisbursements of f -delendant in the appencdiees thy CATHINGS abled 


elses Ol this Pod are Stated adi Thie rent mile hor the same 
‘ i i bt yi i i 


Lit’ i Ls S8Vsten). 


; ae wi — é , isa : 
Its branches and allied ilies, On Which thie piarntil road ls repre- 


THE OREGONIAN RAILWAY CO, (LIMITED). 79 


sented in blue as a part of the “Oregon Railway and Navigation 
Company's lines.” 

On May 1, 1882, at a regular meeting of the defendant’s board of 
directors, the purchase of the warehouses on the line of the plaintiff's 
road from the Oregonian Wareliouse Company was authorized and 
the leasing of the same to James Steele & Co. provided for. 

A corporation, like a natural person, may ratify any act of its 
agent or any one professing to act by its authority which it has the 
power to berform., eureka Co. tv. Bailey .A.. | | Wali... if) ] : Crold 
Mining Co. vy. National Bank, 6 Otto, G44; Witt » Mayor, 5 Rob. 
(N. , yd: The I. . Society i The Episcopal Church, ] Pick., 
079; P.R.M. Co. v. DLS. & G. R. R’y Co., 7 Saw., 67. 

Ratification takes place when one person adopts a contract made 
for him or in his name, which is not binding on him beeause the 
one who made it was not duly authorized to do so. Ratification is 
a question of fact,and inthe great majority of Instances turns on the 
conduct of thre principal in) relation to the alleged contract or the 
subject of it, from which his purpose and intention thereabout may 
be reasonably inferred—Story on Ageney, $$ 255-760; and gen- 
erally deliberate and repeated acts of the principal, with a knowl- 
edge of the facts, that are consistent with an intention to adopt the 
contract or Inconsistent with a contrary Intention are sufficient evi- 
dence of ratification. 

ln this case any one of the several acts of the defendant is suffi- 
clent evidence of ratification In the two Vvears next succeeding the 
lease there were two annual meetings of the stockholders, at each of 
which a board of dj rectors was elected, to whom the fact and results 
of operating this road asa leased one were fully reported without, 
SO lar as appears, a question or objeetion from any one. Indeed, no 
one seems to have thought that th, re Was anything that needed 
ratifving ; and, on the whole case, it does not even now appear that 
there was. The entry into possession of the road and the payinent 
of rent in pursuance of the terms of the lease by the directors, who 
are the corporation, is of itself plenary evidence of ratification of 
the lease by the defendant. This issue must be found for the 
plaintiel. e 

The facts contained in the other two replies to this defense are 
stated fully in 27 Fed. Rep., supra, 181-2. 

The records of the prior actions have been introduced in evidence 
by the plaintiff, and | think thev sustain the conclusion of the re- 
poly sthiat thie de fendant Is, on ueccountofl judgments there in, estopped 


to allege this defence in this action. 

The Judgment set up in the first of these replies was given in this 
eourt in an action between thi =« parties, COLL Tan need ot} June 25, 
ISS4, for an installment of rent alleged to be due under the lease on 
May 15, 1884.) In the amended complaint therein it is alleged that 
the defendant was duly authorized by its “ articles of incorporation 
nid by the resolution of its board of directors” to exeeute sald lease. 
In the third amended answer the defendant denies “ that it ever had 
or has the power or right or franchise to purchase or lease any rail- 
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road in the State of Oregon,” and denies the demise of the 
156 road to it by the plaintiff, but admits that its president and 

assistant secretary signed the writing in question and affixed 
thereto its corporate seal, and alleges that neither of said officers had 
authority to execute such writing on behalf of the defendant, and 
that the State of ¢ yregon did not consent to such or any lease of said 
road. 

To this defense the plaintiff! demurred, and on consideration 
thereof the court gave judgment for the plaintiff. 

If the plammtill had gone to trial on this defense evidence might 
have been even on the trial on the question of whether the officers 
of the defendant were authorized by a resolution of the directors to 
execute the lease, and if it appeared that the question was submitted 
to the jury the finding and judgment would be conelusive on the 
point In any subsequent action between the parties. 

But the order or judgment sustaining the demurrer to this de- 
fense detertnines nothing but what is hecessary thereto (Or, Code, 
C.D. $726), namely, that under the statute and its articles of in- 
corporation the defendant had power to take the lease. Add to this 
the admission in the defense that the lease was executed by the 
president anil secretary of the Corporation under its corporate seal, 
and, nothing appearing or being alleged to the contrary, presum- 
ably it was lawfully done by the authority of the directors. Bank 
v. Dandridge, 12 Whea., 70; Melkeon v. Citizens’ R’y Co., 42 Mo., 79. 

And,as a matter of fact, that was the only question considered by 
the court. This defense, that the resolution was not passed at a 
legal meeting, had not then been mooted, but the final judgment 
In the case was given on the complaint for want of an answer as 
by default. By this judgment every fact well pleaded in the com- 
plaint and necessary to sustain it was determined according to the 
statement thereof in the complaint. The rule is laid down in 
Bigelow on Estoppel (p. 27) as follows: “ Judgment by default, like 
judgment on contest, is conclusive of all what it actually professes 
to decide as detertmined from the pleadings.” 

In the case in question it was alleged in the complaint that the 
officers of the defendant Who executed this lease were duly author- 
ized to do so by a resolution of its board of directors. This was a 
material atlegation and an element of the plaintiff's right to recover, 
and T think it is not open to further controversy between these 
parties, and that the defendant cannot now be heard to gainsay It. 

I do not question but that the defendant in this or any action 
subsequent to the first one on this lease may controvert this ‘allega- 
tion by matter In confession and avoidance thereof, but in my 

judgment it is estopped to do so by a direct denial or anv averment 
Inconsistent with the fact that such a resolution was formally passed 
by the defendant's board of directors. 

The judgment set up in the third reply was given in this court 
In an action commenced on June 25, 1SS5, for three several install- 
ments of expense money which the defendant in and by said lease 
covenanted to pay the plaintill, in addition to the rental, on May 
15 and November 11, 1554, and May 15, 18585, for the purpose of 
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enabling it “to keep up its corporate organization and to pay its 
officers and office expenses.” On July 21 the defendant answered 
the complaint, alleging that on March 18 the plaintiff had com- 
menced two actions and on June 11, 1885, a third one for the three 
semi-annual installments of rent falling due under said lease at 
corresponding periods with the installments of expense money sued 
for in the action, and that said actions were still pending. To this 
answer there wasa demurrer; which being overruied, judgment was 
given for the plaintiff for the sum sued for as by default. 

The only question determined on the demurrer is that the pend- 
ency of the prior actions for rent was not a bar to the one for the 
eXpehse money, but the final judgment for waht of an answer de- 
termined whatever was necessary to sustain the same, Ineluding, in 
mv judgment, the allegation that the lease was executed by the de- 
fendant’s president and secretary in pursuance of a resolution duly 
passed by its board of directors. 

The case of Cromweil v. County of Sae (4 LU S., 351) 1s eited by 
counsel for defendant in support of the proposition that a judgment 
by default is only an admission for the purposes of the case, and 1s 
not conclusive of any matter in another action on a different claim 
or demand between the same parti S. 

The port decided in that ease had no relation to a judgment by 
default. Briefly it was this: 

A party is not estopped in an action on interest coupons attached 
to bonds issued by the defendant county to prove, if hecessary, that 
he acquired the same for value before Inaturity, because in a former 
netion agaist said county on other coupons attached to bonds of 
the same series he failed to make such proof, and therefore had 
judgment against him. 

The opinion of the Court, by Mr. Justice Field, is learned and in- 
structive, and considers the doctrine of estoppel by adjudication in 
Various phases and at some length; but the reason of this particular 
ruling must be that, in the nature of things and of the case, there 
was noground for presuming or inferring that the plaintiff acquired 
the coupons sued on in each action at the same time and under the 
same circumstances. 

ut a judgment in the first action that the bonds were absolutely 
valid or invalid would have been conclusive in any subsequent ae- 
tion between the same parties on any bond or its coupons of the 
same series or transaction. Beloit v. Morgan, () Wall., O19. In 
my judgment, the issues arising on these two replies must be found 
for the plainulf. 

[ admit the questions involved are not free from difficulty, and 
what | have heretofore characterized as the“ conglomerate” stvle of 
the answer has not made them any less so; and if the binding force 
of the lease was not so clearly established by the evidence on the 
issue of ratification, and rested on the force and effect of these adju- 
dications alone, | confess | would give judgment for the plaintiff 
with some hesitation. 

For it may be that an admission or determination on judgment 
by default that the lease was executed in pursuance of a resolution 
11—236 
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services toa loan company as its regular attorney during a period 


venrs constitnted but one cause of action, ana Chiat mA TeCOVery it} 
f the claim was a bar to an action tor the re- 


In the course of the opinion of the court (26 Fed. Rep., Soo) it 


The defense is not an estoppel, but a bar founded on a rule of 
pul ¢ poliev as just ana expedt ntas the statute of limitations. 
This rule di cl ires that no one ought to be twice vexed for the Sume 


— 


lehet his verary pro eadem COUSA, It assumes that it is 


CAUSE mio él 


better that oa plaintiff who wantonly or ‘gligently splits a claim 


THE OREGONIAN RAILWAY CO. (LIMITED). 83 


into parts for the purpose of suit should lose one of them than that 
the adverse party should be needlessly harassed by litigating in de- 
tail matters that could and should have been determined in one 
action.” 

But it is not always easy to decide whether two or more items or 
claims constitute one or more demands or Causes of action, and the 
decisions of the courts,as might be expected, are not harmonious on 
the subject. In some cases the courts have undertaken to preseribe a 
test of indivisibility, as that two or more items constitute but one 
demand if the same evidence is applicable in whole or — part to 
both, or if they all arise out of one contract or transaction. Taylor 
v. Castle, 42 Cal., 572: Secor v. Sturgis, 16 N. ¥., 538. 


Oe But these tests have not been found satisfactory, and each 
Cause must be decided largely on its own circumstances. Du- 


eoevey 


lanevy . Payne, LOL Il » Ve 

On this point counsel for the defendant cites Reformed P. D. 
Chureh ¢. Brown, 54 Barb., 191. This is an extreme case and the 
ruling in it that where several claims, pavable at different times, 
arise out of the same contract or transaction all that are due must 
be included in the same action and a recovery In an action on any 
one Will bar a recovery in a subsequent action on the others or any 
of them has been practically reversed in the court ef appeals in 
Perry v. Dickinson, 80 N. Y., 345, in which it was held that after a 
recovery in an action for a wrongful dismissal of the plaintiff from 
the defendant’s « mploy thie plaietitl might still maintain an action 
to recover the wares earned by him and due and pavable before 
such wrongful dismissal. 

In Dulaney ¢. Pavne, 101 TIL, 525, it was held that a recovery in 
an action ona stipulation lth at promissory note for the puivinent of 
Interest on the principal sum therein one year after the note became 
due was not a bar to a subsequent action tor said sum. The Interest 
and the principal were considered disttnct demands, arising on dis- 
tinct contracts and constituting distinet causes of action, which the 
plaintiut might unite in one action or not, at liis pleasure. 

i Sparhawk t Wills, t) Garay, 165, it was held, on a bill to redeem 
certain premises mortgaged to secure the payment of a promissory 
note payable “in one vear, with Interest annually,” that the prinet- 
pal debt was not merged in a Judgment obtained for one year of such 
Interest after the note beeame due; and in Andover Savings Bank 
v. Adams, 1 Allen, 28, it was held that a judgment for instalments 
of interest on a note after the same became due did not bar a subse- 
quent action for the principal. 

lh) Merchants lis. (Co. v. Algeo, ol Pa. st.. bts, if was held that 
au recovery in anactionon a breach ofa covenantina written Instru- 
ment is no barto recovery in another action on the same instrument 
for another breach, and although it is not stated in the report in so 
many words that the breach sued on in the subsequent action had 
occurred before judgment was obtained in the first One, it Is plainly 
so implied from the circumstances. 

ln MeIntosh v. Lown, 49 Barb., 550, it was held that where a lease 
contained several distinct covenants, and during the term there was 
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a breach of two of them, namely, to keep the buildings in repair and 
to build 125 reds of fence, that such breaches constituted distinet 
causes of action, and a recovery in an action on one of them after the 
expiration of the lease was no bar to a subsequent action on the 
other. In the course of the opinion it is sald that these two cove- 
nants “are as entirely distinct as if they were contained In separate 
written contracts.’ | 

The lease in this case isa voluminous document, with many dis- 
tinct stipulations and provisions. The first clause contains the 
grant of the road to the defendant for the term of HO vears, eg vield- 
ing and paying therefor during the said term the vearly rent of 
£28,000," to be paid in equal halfyearly installments, on May 15 
and November 11 im each vear, in advance. By clause five the de- 
fendant’s covenant to pay “the vearly rent hereinbefore reserved ” 
in the manner specified, and by clause twenty-two the defendant’s 
covenant to pay the plaintiff “every vear during the term, at the 
same time and place as the rental herein speeitied, the sum of £600 
sterling money, for the purpose of enabling the lessors to keep up 
their corporate organization and to pay their officers and office ex- 
penses.” 

[niny judgment, on both principle and authority, the rent and 
expense money provided for in this lease are distinet demands, aris- 
Ing on distinet contracts, and the mere fact that they are Included 
In the same Instrument and are a part of the same transaction and 
made payable at the same time and place does not make them 
otherwise. 

And primarily they are distinct demands, because it appears to 
have been the will and pleasure of the parties to the transaction that 
they should be so. It was easv enough to have added the £600 to 
the £28,000 and make it all rent and payable as such, but the 
parties who arranged the lease, for reasons best known to themselves, 
Saw proper to prov le otherwise. The defendant is or was at the 
date of the lease Cj ially interested with the plarnatill in keeping uy 
the latter's corporate organization and thereby maintaining the ex, 
istence of its lessor. Otherwise the plaintiff’sorganization might lapse 
and the road be taken possession of by the mortgagees or the State : 
and it is not difficult to imagine, in view of what might happen in 
this connection during a period of ninety-six vears, that 1t was 
thought best to provide in the lease for the payment of a specific 
sum for this very purpose, so that the defendant might compel its 
application thereto for its own protection. 

The parties to this transaction have, ex industria, distinguished 
these payments in name and purpose, and the law is not so arbitrary 
or unjust as to make them one indivisible demand and compel the 
plaintitl to sue for them in one action. For the convenience of the 
plaintiff the law will allow it to unite a claim for rent and expense 
money In one action (Code C. P., § 91), but the parties for their own 
purposes and convenience made them distinct demands, and there- 
fore the law will not compel it to so unite them. 

This issue must also be found for the plaintif. 

And tie conclusion of law from the premises is that the plaintiff 
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is entitled to recover of and from the defendant the sum demanded 
in each action, namely, in No. 1120, $68,131, with legal interest from 
November 11, 1884; in No. 1143, 868,131, with interest from May 15, 
1885; in No. 1178, 868.131. with interest from November 11, 1885, 
and in No. 1179, $1,459.95, with interest from November 11, 1885, 
together with costs and disbursements. 

Kvidence was also introduced on the trial by the plaintiff to prove 
the organization and corporate existence and power of the plaintif,. 
The evidence consists of the depositions of Thomas Thornton and 
David Ferguson, of Dundee, Scotland, the former being a solicitor 
In that country of thirty-three years’ standing and the latter an 
accountant and secretary of the plaintiff since May 17, 1880, and 
John Reid, of Edinburg, a Scottish advocate and the registrar of joint- 
stock companies in Scotland under the British statute,“ the com- 
panies act of 1862,” and the amendments of 1867 and 1877, and the 
exhibits thereto annexed. ‘The depositions were taken under a com- 
mission of this court, dated October 8, ISS4, in the action numbered 
1035 and then pending in this court between the same parties. 
Code of C. ra SSID. 

From this evidence it satisfactorily appears that the plaintiff was 
duly organized under said companies act on April 30, 1880, with 
power to construct, own, operate, lease, or otherwise dispose of the 
road in question, and that a certificate to that effect was duly made 
and issued to it by the registrar of joint-stock companies under said 
act on May 4, 1880. Dundee M. T. I. Co. v. Cooper, 26 Fed. Rep., 
665. 

But | am not advised that there is any issue in the pleadings on 
this point since the allowance of the demurrers to the answers. 

However, if the plaintiffs counsel think they are entitled to a 
finding in this matter they can have it. 

Mr. Earl C. Bronaugh and Mr. Join W. Whalley, for the plaintiff. 

Mr. Charles B. Bellinger, for the defendant. 

(Signed) MATTHEW P. DEADY, 
U.S. District Judge, Oregon. 


Endorsed: Filed Sept. 20, 1886. R. HL. Lamson, clerk. 


158 And afterwards, to wit, on the 20 day of Sept., 1886, there 
was duly filed in said court a motion in words end figures as 
follows, to wit: 


136 In the Cireuit Court of the United States for the District of 
Oregon. 


THe Orecoxtan Rattway Company, Limited, Plaintiff, 


ix ” ‘ ‘ 
T . ' -No. 1120. 
THe Orecon Rattrway & Navication Company, De- 1120 
fendant. 


Now, on this day, comes the plaintiff, by Whalley, Bronaugh, 
Northup & Deady, its attorneys, and moves the court for judgment 
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in plaintiff’s behalf against the defendant for the sum of $65,131, 
with interest thereon since Noy. 11, ISS4, aggregating the sum of 
seventy-cight thousand two hundred and fifty-nine and 5 (78,209.80) 
dollars, in accordance with the findings of fact and conclusion of law 
made and found by the court and filed in this cause. 
WHALLEY, BRONAUGIL, NORTILUP & DEADY, 
Atlorneys for Plaintiff. 


endorsed : liled September 20), ISSh ie I. Lamson, clerk, 


140 And afterwards, to wit,on Monday, the 20 day of Sept., 

ISSE, the same being the 74 judicial day of the regular April 
ferm of srid eourt — press nt, the Hlonorable NMiatthew r’. Deady, United 
States district adge, presiding—the following proceedings were had 
in said case, to wit: 


141 In the Cireuit Court of the United States for the District of 
(oregon. 


‘ 


THe Orneconran Rat~way Company, Limited, ) 
i's >No. 1120. 


The Orrcon Rarpway aAxp NAviGation Company. J 


SEPTEMBER ZO, 1SS6. 


Now, at this dav,comes the plaintiff, by Mr. Earl C. Bronaugh, of 
counsel, and moves the court for judgment upon the findings of the 
court heretofore entered in this cause; which motion is allowed. 
Whereupon it is considered that said plaintiff do have and recover 
of and from said defendant the sum of sev ntv-cigat thousand two 
hundred and fiftv-nine dollars and eighty cents, together with its 
costs and disbursements herein, taxed at eighty-nine dollars and 
twenty-six cents. 

142 And afterwards, to wit, on the 21 day of Sept., ISS6, there 
Wiis duly filed in) sid court a cost bill In words ana fieures 
as follows, to wit: 


Lh In the Cireuit Court of the United States for the District of 
Oregon. 


Tne OrneGcontan Rateway Company, Limited, Plaintiff, 


is m 
% > ° - , ' Ni i) 
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fendant. 


Statement of disbursements claimed in the above-entitled cause, 


VIZ: 
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“trict of Oregon. —— —, plaintiff, os. 
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R. H. LAMSON, Clerk. 


[Endorsed :] In the —— court of the United States for the dis- 
—., defendant. 
Cost bill. (Original endorsed.) Filed Sept. 21, 1886. R. HL. Lam- 
SO, clerk, by a deputy clerk. 


Districr OF OREGON, 8s: 


[, Earl C. Bronaugh, being duly sworn, say that [am one of the 
attorneys of record of The Oregonian Railway Company, Limited, 
plaintiff in the above-entitled cause; that the costs and disburse- 
ments set forth above have been necessarily incurred in the prose. 
cution of this suit, and that plaintiff is entitled to recover the same 
from the defendant. 


KARL C. BRONAUGHL, 


Subscribed and sworn to before me this Sept. yi ep LSS. 
R. He LAMSON, Clerk, 
——, Deputy Clerk. 


By 


144 And afterwards, to wit, on the.21 day of Sept., 1886, there 
was duly filed in said court a bond on appeal in words and 
figures as follows, to wit: 


145 ‘In the Cireuit Court of the United States for the District of 
(regon. 


is 
ah x ' No A 
bue Orrcon RAILWAY AND NAVIGATION Company, De- - 1120. 


Tue Orecontan Raitway Company, Limited, Plaintiff, ) 
{ 
: 

fendant. j 


Know all men by these presents that we, the above-named de- 
fendant, The Oregon Railway and Navigation Company, and W. 

Ladd, C. H. Lewis, Henry Failing, and H. W. Corbett, are held 
and firmly bound unto the plaintifl, The Oregonian Railway Com- 
pany, Limited, and unto all concerned in the sum of one hundred 
thousand dollars, to be patito the said Oregonian Railway Com- 
pany, Limited, and unto all concerned, executors or administrators : 
io which payment, well and truly to be made, we bind ourselves 
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and each of us, jointly and severally, and our and each of our heirs, 
executors, and administrators, firmly by these presents. 

Sealed with our seals and dated September 21, 1886. 

Whereas the above-named defendant, The Oregon Railway and 
Navigation Company, has taken a writ of error — the Supreme 
Court of the United States to reverse the Judgment In the above- 
entitled cause by the circuit court of the United States for the 
district of Oregon: 

Now, therefore, the condition of this obligation is such that if the 
above-named Oregon Railway and Navigation Company shall prose- 
cute said writ of error to effect and answer all costs and damages if 
hie shall fratl to make courl his plea, then this obligation shall be 
void; otherwise to retmain in full foree and virtue. 

OREGON RAILWAY & NAVIGA- [seat] 
TION CO.., 


by W. S. LADD, Vice-Pr. iL. Ss. 
Wo. LADD on 
HENRY FAILING. 1. 8 
CoH. LEWIS hs) 
H.W. CORBETT. hs] 


Signed, sealed, and delivered in presence of— 
C. Bb. BELLINGET. 
kK. E. MALLORY. 


Uxirep SrTates OF AMERICA, ! 
District of Oregon, } 


8S. 


I, W. 8S. Ladd, and 1, C. Il. Lewis, each for Aimself, being duly 
sworh, depose and say that I am one of the sureties in the fore- 
going bond; that Tam a resident and freeholder within said district, 
and that Tam worth in property situated therein the sum of one 
hundred thousand dollars over and above all my just debts and 
liabilities, exclusive of property exempt from execution. 

W. Ss. LADD. 
C. H. LEWIS. 


Subseribed and sworn to before me this Sept. 21, 1SS6. 
kk. kb. MALLORY, 
[SEAL | Notary Public. 


146 & 147 Usirep Srates or AMERICA, } 
; as: 
District ail Oregon, ) 


I, Henry Failing, and I, Hl. W. Corbett, each for myself, being 
duly sworn, depose and say that T am = one of the sureties in the 
foregoing bond; that I am a resident and freeholder within said 
district, and that Tam worth in property situated therein the sum of 
one hundred thousand dollars over and above all my just debts and 
liabilities, exclusive of property exempt from execution. 

HENRY FAILING. 
IL. W. CORBETT, 


A Me te, 
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Subscribed and sworn to before me this Sept. 21, 1886. 
KE. E. MALLORY, 


[SEAL. ] Notary Public for Oregon. 
Approved. 
DEA DY, J. 


[Endorsed:] No. 1120. U.S. circuit court, district of Oregon. Or. 
R’y Co. L’d, vs. OLR. & N. Co. Bond. Filed Sept. 21,1886. R. HL. 
Lamson, clerk, by ——, deputy clerk. 


148 In the Cireuit Court of the United States for the District of 
Oregon. 


THe OreGontan Rattway Company, Limited, Pi'ff, 
Us. No. 1120. 
THe Oregon Raitway & NAVIGATION Company, Def’t. 


Copy. 
Bill of Exceptions. Filed Oct. 13, 1886. R. Hf. Lamson, Clerk. 


149 In the Cireuit Court of the United States for the District of 
Oregon. 


Tit Orngecontan Rareway Company, Limited, Plaintiff, 
Vs 1143. 


Tue Orrecon Rattway & Navigation Company, Defendant. 
Bill of Kvceptions. 


Be it remembered that on May 17, ISS86, this cause came on to be 
heard before the court on stipulation of the parties without the in- 
tervention of a jury, and the plaintiff, to sustain the issues on its 
part, offered in evidence the depositions of Thomas Thornton, David 
Ferguson, and Jolin J. Reid, which depositions were taken in the 
case of the above plammtith aciulnst the above defendant, numbered 
1055. The defendant, by its attorney, duly objected to the evidence 
so offered on the ground that the same is incompetent and imma- 
terial, but the court overruled such objection ; to which order of the 
court defendant, by its attorneys, duly excepted at the time, which 
exception was ¢llowed by the court. ‘The said depositions were read 
in evidence and were to the effect as follows: 

The said Thomas Thornton deposed that he is a solicitor, in- 
structed in the laws of Scotland, and is acquainted with the plaintiff 
corporation; that his late firm, Pattullo & Thornton, were and his 

present firm, Thos. Thornton, Son and Company, are solicit- 
150 ors for said company in Scotland; that he has seen the orig- 
inal memorandum of association and articles of association of 
the said company; that such memorandum and articles were pre- 
pared and executed under the supervision of said late firm of Pat- 
tullo & Thornton and are now in the hands of the registrar of joint- 
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stock companies in Scotland, in Edinburgh; that such registrar 1s 
the legal custodian thereof, Said witness further deposed that he 
produced a cepy of such memorandum of association and of such 
articles of association ; that he had compared such copies with the 
originals, and that the copies so produced are true copies of such 
originals ; that he has examined the signatures of said memoran- 
dum of association and the namesof the persons by whom the same 
purport to have been executed; that he 1s acquainted with the sig- 
natures and writing of such persons, and that said signatures are 
the genuine signatures of such persons; that said memorandum of 
association and articles of association were duly and regularly made 
and executed according to the laws of Scotland and in accordance 
with the provisions of the companies act of 1862; that he, said wit- 
hess, Was engaged in lis professional capacity in) ana about the pro- 
curing of the registration of the said memorandum and articles of as- 
sociation ; that the r vistrar of joint-stock COMpan sat that time in 
Scotland was Stair Agnew ; that witness is acquainted with the hand- 
writing of said registrar and has seen a certificate of the Incorpo- 
ration of the plaintiff corporation, The Oregonian Railway Com- 
pany, Limited, purporting to be signed by the said Stair Agnew, 
and that the signature thereto is in the handwriting of said Stair 
Agnew. 

Said witness further deposed that he produced a copy of the said 

certificate of Incorporation ; that he Is acquainted with the hand- 
writing of Jolin J. Reid, registrar of joint-stock companies 
lol) sin Seotland, who is now the legal custodian of the memoran- 
dum of association and articles of association of the said Ore- 
gonian Railway Company, Limited. 

Said witness further deposed that he produced coples of said mem- 
orandum and articles, which are certitied by the said Reid to be true 
copies of the originals thereof; that the said certificates are in the 
handwriting of said Reid, and were made by him in the presence of 
Withess. 

Said witness further deposed in his said deposition that, as a qual- 
tied and practicing lawyer, the organization of the said Oregonian 
Railway Company, Limited, as an incorporated company under the 
laws of Great Britain and Treland is in all respects regular and com- 
plete; that the memorandum of association and the articles of asso- 
clation of the said company are in all respeets valid and lawful; 
that the said company was duly and lawfully incorporated on May 
4th, 1580, and has ever since been and now ts a lawful and subsist- 
Ing corporation under and by virtue of the laws aforesaid; that 
since sald May 4th, 1SS0, said company has continuously exercised its 
corporate powers, hus held regular meetings of shareholders, as re- 
quired by its articl 8, has duly elected directors, and has carried on 
Its corporate business in all manner according to law. 

Said witness further deposed that he produced a certificate of the 
Incorporation of said company, given by said John J. Reid, regis- 
trar of joint-stock companies in Seotland and the officer referred to 
In the companies act of 1862; that the signature to the said. certifi- 
cate Is the genuine signature of the said Reid and is in his lhand- 
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writing,and that the said certificate is such a certificate of thein- 
152s corporation of the company as is referred toin $18 of the said 

companies act of 1862 in the words following: “A certificate 
of the incorporation of any company given by the registrar shall be 
conclusive evidence that all the requisitions of this act in respect to 
registration have been complied with,” and said witness further de- 
posed that the certificate so produced Is by the law of Scotland con- 
clusive evidence that, with respect to the said Oregonian Railway 
Company, Limited, all the requisitions of the said companies act 
have been complied with. 

The said witness further deposed that he had examined the laws 
of ¢ regon, Civil Code, chapter S, title 5, seetion 733, paragraph S, 
and that according tothe practice of that country, Scotland, it 1s 
impossible to obtain any certificate under the great or principal seal 
thereof or the sovereign thereof to the effect as in such statute pro- 
vided with reference to the copies of the memorandum or articles of 
association of a company under the companies act of 1562. certified 

by the legal] ke per thereof. 
loo The deposition of the said David Ferguson tended to show 
that he had seen the eriginal memorandum of association and 
articles of association of the said Oregonian Railway Company, Lim- 
ied, and that he produced copies thereof which are true copies of 
such originals; that he is acquainted with the signatures to such 
articles and memorandum,and that the same are genuine; that the 
certificate of incorporation and the memorandum of association and 
articles of association referred to in the deposition of said Thomas 
‘Thornton are in all respects prope rly executed, and that the coples 
referred to in such depositions are genuine copies of the originals, 
which are now in the hands of the registrar of joint-stock companies 
In Seotland, who is the legal custodian thereof; that he, witness, is 
and has been since May 17th, 1Ss0, the secretary of plaintiff corpora- 
tion; that said memorandum and articles of association are signed 
by persons named by the witness Thornton in his deposition, and 
that sata signatures ure known to withess to be the genuine signa- 
tures of said persons respectively; that Stair Agnew was at the time 
of the mnaking ol the sald memorandum and articles of association 
registrar of joint-stock companies in Scotland; that witness, as see- 
retary of plarmtitl, holds a certificate of the registration of plaintiff 
corporation signed by said Stair Agnew as such registrar, of which 
certificate witness testified that he produced a true COPY, that John 
J. Reid is at present registrar of joint-stock companies for Scotland, 
and is the legal custodian of said memorandum and articles of asso- 
ciation of which said witness testitied that he produced coples duly 
certified by said Reid as registrar in the presence of witnesses. 
14 The deposition of said Jolin J. Reid tended to show that he 
is the registrar of joint-stock companies in Scotland, and 
is the custodian of the original memorandum of association and ar- 
ticles of association of all companies Incorporated under the com- 
panies act of IS62,and that the copies produced by said witness 
Thornton are true copies of the original articles and memorandum 


et Aa i ar i iy te! lil alla 3 an: Sie a 


92 THE OREGON RAILWAY AND NAVIGATION CO. VS. 


of association of said plaintiff corporation, and are duly certified by 
witness as registrar to be such copies. 

ldo The following printed pages, numbered in printed figures 
from 12 to 33, inclusive, comprise copies of the memorandum 

of association and of the articles of association of the Oregonian 

Railway Company, Limited, as produced by said witnesses Thorn- 

ton and Ferguson and referred to by the witness Reid in their said 

depositions. 


156 “The Companies Acts—1862, 1867, and 1877.” 
Company limited by shares. 


Mi morandum of Association of thre Oregonian Railway Company, 


Limited. 


1. The name of the company is the “ Oregonian Railway Com- 
pany, Limited.” 

2. The registered office of the company will be situate in Seotland. 
od. Lhe objects for which the COM pany is established are— 

First. The building, constructing, reconstructing, diverting, equip- 
ping, owning, operating, leasing or selling, transterring or disposing 
of, or purchasing or otherwise acquiring, holding, and operating, 
or otherwise using, working, or dealing in all or any such railway 
or railways, railroad or railroads, in the State of Oregon and the 
Territory of Washington, in the United States of America, or in 
either of them, or between such points in said State or Territory or 
elsewhere in North America as may from time to time be resolved 
or determined Upon by sald Company, and the carrying of passenger, 
goods, and mineral and all other traffic and treight on and the doing 
and performing of all other acts, deeds, and other operations con- 


~ 


nected with railways and railroads in the said State and Territory 
or either of them or elsewhere in North America. 

Second. The building, constructing, equipping, owning, and oper- 
ating, or the leasing, selling, transferring, holding, or acquiring by 
purchase or otherwise, and the working and using of one or more 
lines or portions of lines of railroad or railway or parts thereof from 
(first) the city of Portland or the city of Astoria, in the State of Ore- 
gon, United States of America, or from either or both of said cities, 
or from some other point or place on the Willamette or Columbia 
rivers, In said State of Oregon, through any part or portion of the 
sald State of Oregon lying west or south of the Cascade range of 
mountains, In said State, to some point at or near, in or upon, said 
Cascade range of mountains; (second) fron thence or from any part 
or portion of the western or southwestern part of said State of Oregon 
to and across and to the east side of said Caseade range of mountains, 
through a pass in said mountains at or near that fork or branch of 
the Willamette river, in said State of Oregon, known as the Middle 
fork or branch of said river, or through some other pass in said 
mountains within one hundred miles north or south of said 
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Middle fork or branch of said river where shall -— found to be, 
on actual survey, the easiest and most practicable route across 
the Caseade range of mountains; (third) thence through 
157 ~—s that portion of said State of Oregon lving east of said Cascade 
range of mountains, and on through the Territories of Wash- 
ington or Idaho or the States of Nevada and California, in the United 
States of America, or through all or any one or more of said States 
or Territories to a connection with, or without making any connee- 
tion with, any other railway or railways in either of said States of 
Oregon, California, or Nevada or Territories of Washington or Idaho, 
and with or without one or more branch lines (a) running north, 
south, east, or west from said main line on the east side of said Cas- 
cade range of mountains, or (4) running from said main line on the 
west side of said Cascade range, in said State of Oregon, forming a 
junction or one or more junctions with said main line at one or 
more points toa terminus in said portion of the State of Oregon 
west of said Cascade range of mountains, or toa junetion with said 
main line, or to a terminus or termini at one or more seaports on the 
shores of the Pacific Ocean, all as may from time to time be deter- 
mined by actual surveys; as also to purchase, build, construet, own, 
equip, and operate, or to enter into agreements to run over, or to lease 
(1) any line or lines, breneh or branches, of railway or railways, rail- 
road or railroads, that may connect with or become attached to or meet 
or become part of the said main line or tts main branch or any of 
its branches hereinbefore designated, or (2) such other main or 
braneh line or lines or extensions of any railway or railways, rail- 
road or railroads, made in connection with this company’s main line 
or of any of its branches, or separate and distinct therefrom, all in 
such manner of way or form and on such terms as this said com- 
pany shall from time to time deem advisable and for its interests, 
and the doing and performing of all other operations connected with 
said designated railway or railways, railroad or railroads, or branches 
thereof, or in connection with other railways of a similar or different 
nature the doing and performing of which this said company shall 
at any time deem advisable and for its interest in the carrving on 
of its business. 
Third. The building, constructing, purchasing, or otherwise ac- 
quiring, holding, equipping, owning, and operating, or the leasing 


and operating, or the leasing, equipping, and operating, or the sell- 
ing, transferring, or otherwise disposing of and the working and 
using of any other railway or railroad, or of any wharves, jettles, steam- 
boat or steamship, stage, or of any canals, locks, bridges, clay road, 
plank road, turnpike, hack, truck, or express lines, or any other 
line, lines, or means for the transportation of freight or passengers, 
or either or both, now constructed or operated in whole or in) part 
or which may be hereafter constructed or operated in whole or iu 
part, in either of the said States of Oregon, California, or Nevada, or 
said Territories of Washington or Idaho, and that whether in con- 
nection with or separate and distinet from and as a line or means 
independent of said railway or railways, railroad or railroads, so to 
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be built, constructed, purchased, owned, equipped, or operated as 
aforesaid by this company. 

— The entering Into dyreements for and the taking, hold- 
Ing, or the guaranteeing of bonds, shares, debentures, dividends, or 
cn ives and other Inde btedness of alti other railway Or ratlroad 
company or companies, or of any canals, locks, bridges, clay road, 
plank road, turnpike, steamboat, steamship, slave, CXpress, OF tele- 
graph companies in the United States of America or Dominion of 
Canada 

hifth. The entering Into agreements with any person, persons, 
firm, copartnership, company, or corporation that may be the owners 
ina Operators or the Operators of any railway, railroad, steamboat, 
steamship, CX press, hack, truck, or st ie line or lines, canals, locks, 
bridges, clay road, plauk road, turnpike, Or ahy other meunsot trans- 
porting freight or passengers, or either or both, and who may be In 

anv tahner or form engaged In the business or occupation of 
158) common carriers or the transportation of freight and passen- 

vers, or elther or both, for the prorating ln fares and freights 
or ether or both, or tor the jont se, occupation, and enjoyment of 
their several lines or the branches thereof, or of any or all other 
property, both real, ose ee or both, owned or used by them = or 
either of them respective ly, or for the operating their respective lines 
On} Jount purse, OF Thany ()! her mnanner and form forthe mutual or 
joint or the mutual and joint transportation of freight and piissell- 
gers, or either or both, over their respective lines of transportation, 

Sixth. The building, constructing, equipping, owning, operating 
leasing, selling, transferring, or otherwise disposing of, purchasin: 
or otherwise vequiring , , holding, and Oper tuing, or otherwise usIng, 
working, or dealing in any telegraph or telephone line or lines, or 
any Wareliouse or warehouses, or building or buildings, for receiving 
or storing grain or other produce, In any manner connected with or 
unconnected with or requisite, nee SSary, OF convenient fer the 


‘ 


operation of the main or any braneh line of railway, railroad, or of 


ir 
— * 
‘SZ 
— 


any other means. manner. or line of tr: tusportation constructed, 
built, leased, or in any manner operated by or in connection with 


this COTHPAany, ie anv thahher or form whatsoever. 

Seventh. The acquiring, by purchase or otherwise, or by dona- 
tions or gifts of such real and personal property as this company 
mav find requisite, necessary, or conventent for carrying Into effect 
fully and completely the objects of tne company and. the transae- 
tion of its business, and to hold and dispose of the same at the 
pleasure of this company, and the acquiring, holding, leasing, (riaitis- 
ferring, and otherwise using and disposing of any real or personal 
property of Whatever nature, or of any rights and privileges acquired 
or Which from time to time — be acquired by the company, or which 
may be given, granted, or conveyed to it for the purpose of aiding 
it in the construction and operation of its aforesaid line or lines of 
railway or branches thereof or extensions therefrom, or for any or 
different purpose whatsoever: as also the acquiring under the laws 
of the States of Oregon, Nevada, or California or the Territories of 
Washington and Idaho or any other States or Territories in the 


> 
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United States, under the laws of the United States or under the 
laws of the Dominion or of any Province of Canada, or under the 
laws of any one or more or ali of them, of.such real or personal 
property, or the right tothe use or occupation of the same, by appro- 
priation or otherwise, in such manner as is now or may hereafter 
and from time to time be provided by the laws of either of the said 
States or ‘Territories in the United States, or by the laws of the 
United States or by the laws of the Dominion or of any Province of 
Canada, or either one or more or of all of them. 

Mighth. The borrowing of money in the United States of Americ 
or in the United Kingdom of Great Britain and Ireland or in Europe 
or elsewhere on or on the security (first) of bonds or promissory 
notes or debentures or other deeds or obligations of the COMMpany ; 
or (second) of bonds or promissory notes or other deeds or obliga- 
tions of the company, containing also or separately secured by 
mortgage or trust deed of all or any portion of the company’s prop- 
erty and assets, real or personal, or on all or any portion of its prop- 
erty and assets, real or personal, and of or on all or any of its fran- 
chises, powers, and privileges; or (third) of bonds or mortgage 
debentures, as also the raising of and procuring money by the crea- 
tion and issue of preference shares or by the creation and issue of 
guaranteed shares, or by any other means or in any other Manner 
or form which the company at any time deem advisable. 

Ninth. Phe amalgamating or otherwise uniting the company with 

any other railway, railroad, steamboat, steamship, canal, lock, 
150 = bridge, stage, hack, truck, express, or telegraph or telephone 

company, or any other company or institution engaged in the 
business of the transportation of freight or passengers, or both, whose 
objects shall be wholly or partially sitnilar to those of this company, 
or absorbing any such other company or institution or purchasing 
or acquiring Its business on any terms aud In any manner. 

Tenth. The carrying on of the business of common carriers and 
the fixing and exaction of tolls and freights and the transacting and 
doing of all such other matters and things as the company: shall 
from time to time consider conducive or incidental to the above 
objects or any of them; but the company shall not do anything 
whereby the limitation of the liability of its members shall be preju- 
diced ; and, 

Lastly, the doing whatever else may be from time to time sane- 
tioned by a special resolution of the company. 

!. The liability of the members is limited. 

5. The eapital of the company is one hundred and sixty thousand 
pounds, divided into sixteen thousand shares of ten pounds each. 

We, the several persons whose names and addresses are subscribed, 
are des;rous of beg formed Into a company in puPrsiahnce of this 
memorandum of association, and we respectfully agree to take the 
number of shares in the capital of the company set opposite our re- 
Spective names. 

Dated this thirteenth day of April, eighteen hundred and eighty 
years, 
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each 


by 


subscriber. 


Names, addresses, and description of subscribers. 


Number of shares 
tuken 


Airlie, of Cortachy Castle, Kirriemuir, in the county of Forfar ni alia 1) 
William Lawson, of Dund: rh Lhe « intv of Forfar, merchant............ 14) 
Thomas H. Cox, of Dundee, in the eounty of Forfar, merehant 2. ee. ALD 

John Leng, of Kimbrae, Newport, in the county of Fife, newspaper pro- 
prietor : a Wee : Re : 100 
P.M. Cochrane, of Dundee, in the county of Forfar, merchant....-.-.-- Loo 
Alex. Henderson, of Dund inthe county of Forfar, merchant ase Wee te 1) 
Alex’r Nieoll. of Dundes tii suintyv of Forfar: merchant . i ‘acl ial 1m 
Jumes Stevenson, of Dunde 1, the « unity of Fo far, dver iia sae section ‘nile 1M 
John M. Watson. of Dundee ima ut x of Forfar, stoek broker 1M) 
Willinta Mackenzie, of Dundes in the oc " ty ol Forfar, stockbroker _.—- HO 
OO) 


T trl shares take! — 


Witness to the above signatures : 


WM. ARTHUR BELL, 
Apprenti eto M. SSTS., attulo A Thornton, 
Solicitors, l Bank Street, Dundee. 


That on the said 50th day of April, 1SS0,in pursuance of the pro- 
Visions of law in the said * the companies act of 1862,” hereinbe- 
fore mentioned, and of the other provisions of the acts supplementary 
thereto and amendatory thereof, and contem poraneously with the 
execution of the memorandum of association aforesaid, the said 
Airlie, of Cortachy Castle, Kerriemuir, in the county of Forfar; Wil- 
liam Lowson, of Dundee, in the county of Forfar, merchant ; Thomas 
Hf. Cox, of Dundee, in the county of Forfar, merchant; John Leng, 
of Kimbrae, Newport, in the county of Fife, newspaper proprietor ; 
¥ MM. ( ‘ochrane, ot Dundee, in the county of lorfar, merchant . Alex. 

Henderson, of Dundee, in the county of Forfar, merchant ; 
160) Alex. R. Nicoll, of Dundee, in the county of Forfar, merchant ; 

James Stevenson, of Dundee, in the county of Forfar, dyer ; 
John M. Watson, of Dundee, in the county of Forfar, stockbroker ; 
William Mehenzie, of Dundee, in the county of Forfar, stockbroker, 
did enter into and make and duly execute articles of association, as 
required by said aets, and thereupon did, on the said 30th day of 
April, ISs0, duly deliver them to the registrar of joint-stock com- 
panies, as required by section seventeen of said “ the companies 
act of 1S62,° who thereupon did duly retain and register the said 
memorandum and articles of association, and did duly thereupon 
certify under is hand the said “ The Oregonian Railway Company, 
Limited,” to be incorporated and said company to be limited, which 
articles of association are in the words and figures and to the effect 
following—that is to say : 


> 
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161 = Articles of Association of the Oregonian Railway Company, 
Limited. 


1. The regulations of table A in the first schedule to “the com- 
panies act, 1862,” shall not apply to this company, except so far as 
the same are repeated or contained in these articles. 


Capital. 


2. The original eapital shall be £160,000, divided into 16,000 
shares of £10 each, which, so far as not subseribed for in the memo- 
randum and articles of association, may be allotted and issued to 
such persols as the direetors may consider proper. 

3. The registered nolders of shares in the company for the time 
being, Whatever the number issued or subseribed, shall be and con- 
tinue associated, and the business of the company may be at once 
commenced, and the regulations for the management of the com- 
pany shall be in foree. Every person to whom any share or shares 
shall have been allotted in COnsSegGuehncee of any application from 
him shall be deemed to be a member of the company, along with 
all subscribing members, and shall be entered as a member upon 
the register of members. 

4. The company may, by the resolution of a general meeting, In- 
crease its capital beyond the amount mentioned in the memoran- 
dum of association by the creation of new shares, of such amounts 
per share and in the aggregate and on such terms as such resolu- 
tion shal! direct; and any new capitai so created may earrv such 
preferential right to dividend or such priority in the distribution 
of assets or be subject to such postponement of dividends or in the 
distribution of assets as any resolution of a general meeting passed 
previously to its issue shall direct; but, save as aforesaid, all new 
capital shall be subject to the same provisions in all respects as if it 
had been part of the ordinary capital mentioned in the memoran- 
dum of association. 

5. The shares or any class of shares may from time to time be 
consolidated into a smaller number of shares or divided into a 
larger number of shares, or the capital may be reduced by such res- 
olutions and proceedings as the law requires. 


Share s. 


t. If several persons are registered as joint holders of any share, 
any one of such persons may give effectual receipts for any dividend 
pavable in respect of such share or for any Interest on prepaid calls. 

7. Every member shall be entitled to a certificate under the com- 
mon seal of the Company, specifving the share or shares held by 

him and the amount paid up or deemed to be paid up thereon ; 
162 and if such certificate be worn out or lost it may be re- 

newed on payment of five shillings or such less sum as the 
directors may prescribe, 

S. The company shall not be bound by or recognize, even though 
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having notice thereof, any other right in respect of a share than an 
absolute right thereto in the registered holder thereof for the time 
being, ill such right in case of transmission as hereinafter men- 
tioned. 

Transfer of shares. 

. The instrument of transfer of any share in the company skall 
be executed both by the transferrer and the transferee, and the trans- 
ferrer shall be deemed to remain the holder of such share until the 
name of the transferee is entered in the register book in respect 
thereof. 

10, All transfers of shares of the company shall be valid and 
effectual if executed according to the usual mode of executing such 
lustruments by the law of Scotland or by the law of England, or 
partiv according to the one and partly according to the other. 

11. The directors may deeline to register any transfer of shares 
made bi a member who is indebted to the COMPANY OF to any per- 
son not approved by them 

12. Every deed of transfer must be left at the office of the com- 
pany to be re cistered, accompanied with such evidence as the direct- 
ors tay reasonably require to prove the title of the transferrer and 
with the pavinent of such fee as the directors shall from time to time 
determine, and thereupon the company, subject to the powers vested 
In the directors by the immediately preceding article, shall register 
the transferee as a shareholder and retain the deed of transfer. 

13. In no ease shall the directors be bound to enquire Into the 
validity, authority, legal effect, or genuineness of any deed of trans- 
fer produced by a person claiming as a transferee of any share in 
accordance with these article sand, whether they abstain from so en- 
quiring or do so enquire and are misled, the transferrer shall have 
ho claim whatsoever Upon the Comm pany In respect of the share, ex- 
cept for the dividends previously declared in respect thereof, but 
only, if at all, upon the transferee. 

14. The transter books may beclosed during the fourteen days im- 
mediately preceding any general meeting orany issue of new shares. 


Transmission of shares. 


The executors or administrators of a deceased member shall 
be ne only persons recognized by the company as having any title 
to his shares. 

1h. Any person becoming entitled to ashare in Colseq lence of 
the death or bankruptey of any member or in consequence of the 
marriage of any female member may, upon such evidence being 
produced us _ from time to time be required by the directors, 
either be registered himself as a member or execute a transter of the 
share to his nominee, subject to the approval of said nominee by the 
directors. 

Calls on shares. 


17. The directors may from time to time make such calls upon the 
members in respect of all moneys unpaid on their shares as they may 
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think fit, provided that four weeks’ notice at least is given of each 
‘all. 
18. Each member shall be liable to pay the amount of ealls so 
made to the persons and at the times and places appointed by the 
directors, and in ease of default to pay interest for the same 
165 at the rate of £10 per cent. per annum from the day appointed 
for payment thereof to the time of the actual payment, and 
joint holders of shares shall be so liable severally as well as jointly 
in respect of all calls thereon, 

1%. The directors may, if they think fit, receive from any mem- 
ber willing to advance the same all or any part of the moneys pay- 
able upon the shares held by him beyond the sums actually ealled 
Up), and the moneys so pail in advance or so much thereof as shall 
from time to time exceed the amount of the ealls then made upon 
the shares in respect of which such advance shall have been made 
nay, as the directors and the members paying the same may 
agree, be treated cither as payments in advance in respect of such 
shares, entitling the holders thereof for the time being to divi- 
dends, at the same rates as if such moneys had been paid up in 
pursuance of calls,or as loans at such interest and on such terms as 
the members paying such sums in advance and the directors shall 
agree Upon. 

Lien ou shares. 


20. The company shall have a first charge or paramount lien on 
all shares for all Moneys due to it from the holder or any of the 
joint holders thereof, either alone or jointly with any other person, 
including all calls the resolution for which shall have been passed 
by the directors, although the times appointed for their payment 
may not have arrived. 

ale Such lien hiay be miacde avallable by a sale ot all Or any of 
the shares subject to it, provided that no such sale shall be made 
exc pot under a resolution of the directors and until notice In writ- 
ing shall have been given to the indebted member or his executors 
or administrators requiring him or them to pay the amount for the 
time being due to the company, and default shall have been made 
for twenty-eight days from such notice in paying the sums thereby 
required to be paid. 

22. In case of such sale the directors shall apply the clear pro- 
ceeds, after the payment of any expenses, In or towards satisfaction 
of such debt, and the residue, if any, shall be paid to the late mem- 
ber, his executors, administrators, er assigns. 


lorfeiture of shares. 

25. If any member fails to pay any call on the day appointed for 
payment thereof, the directors nav, at any time thereafter during 
such time as the call shall remain unpaid, serve a notice on him re- 
quiring him to pay such call, together with the interest and any 
expetises that may have accrued by reason of such hon-payment. 

24. The notice shall name a further dav, not less than*fourteen 
days after the day first appointed, on or before which such eall and 


emma ke ge 
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all interest and expenses accrued by reason of such non- -payment 
are to be paid. It shall also name the place where payment is to be 
made, the place SO) Dhtae bea either { he registered otlice ot the 
COMpPany OF sotlle other place at which the calls of the com yy my are 
usually made payable. The notice also shall state that Inthe event 
of hon-payment ator before the time and ut the place appointed the 
shares In respect of which such eall Wiis made will he liable Lo be 
forfeited 
25. If the requisitions of any such notice as aforesaid be not com- 
plied with, any share in respect of whieh such notice shall have been 
elven Mave at lth time thereatter, before pavinent of any ealls, In- 
terest, and expenses due in respect thereof shall have been made, 
be forfeited by a resolution of the directors to that effeet 
26. Ifany such person as mentioned in article 16 shall not, during 
three months after be lng thereto required by netice from the 
Li directors, be registered or cause a nominee to be registered 
under that article. or if, for six months atter the death or 
bankruptey of a member or marriage of a female member, no per- 
son shall be registered in respect of his or her shares under article 


Lt), the shares site be bore ited by a resolution of the seat to 
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°S. Anv member whose shares have been forfeited shall notwith- 
Ing be lable to pay to the company all calls owing upon such 
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shares. Subject to the provisions of these articles and of the com- 
panies act, 1867, the bearer of a share warrant shall be deemed to 
be a member of the company to the full extent. 

oo. The stamp duty on every share warrant and all other ex- 
penses of or incident to its issue shall be borne by the person apply- 
Ing for it. 

o4. In the case of the loss of any share warrant a new one may 
be issued to the person claiming in respeet of it or such person 
may be entered in the register of members, but only on his produe- 
ng such evidence of his title and of the loss of his warrant as the 
directors shall consider satisfactory and on his giving to the com- 
pany such indemnity, with or without security, as the directors shall 
require. 

General meetings. 


oo. The first ordinary general meeting shall be held at such time 
within four months after the incorporation of the company as the 
directors may determine, and thereatter an ordinary general meet- 
lng shall be held annually at such time and place as the directors 
may annually determine. 

o6. The directors may, whenever they think fit, and they shall, upon 
a requisition made in writing by four or more members of the 
company holding in the aggregate shares to the nominal amount of 
one-tenth of the issued capital for time being of the company, 

convene an extraordinary er ral me Ling. 
ibo o7. Any requisition made by the members shall express 
the object of the meeting proj osed to be called, and shall be 
left at the registered oflice of thre COT Pay, but no member shall be 
qualified to sign a requisition who shall be under the disabilities 
mentioned in article Ol and article o2 or any of them. 

oS. Upon the receipt of such requisition the directors shall forth- 
with proceed to convene an extraordinary general meeting. If they 
do not proceed to convene the same within fourteen days from the 
date of the requisition, the requisitionists or any other four or more 
members holding the required amount of shares may themselves 
convene an extraordinary general meeting. 

39. The directors or members convening any meeting shall give 
seven days’ notice at least, specifving the place, the day, and the 
hour of meeting, and, in ease of special business, the general nature 
of such business, to the members in manner hereinafter mentioned 
or in such other manner, if any, as may be prescribed by the ecom- 
pany in general meeting ; but the non-receipt of such notice shall 
not invalidate the proceedings at any general meeting 

10. All business shall be deemed special that is transacted at- an 
extraordinary meeting as well as all business that Is transacted at 
un ordinary meeting, with the exception of choosing a chairman (if 
necessary), sanctioning a dividend, electing directors and _ officers, 
considering the accounts and the report of the directors, and pass- 
ing any resolution relating to or arising out of the subject-matter of 
such report. 
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Proceedings at general meetings. 


11. No business shall be transacted at any general meeting, ex- 
cept the choice of a chairman (if necessary) and the declaration of a 
dividend, unless four members shal! be present In) person or by 
Proxy at the time when the meeting proceeds to such business. 

42. If within halfan hour from the time appointed for the meet- 
Ing a quorum (as defined by the clause Immediately preceding) be 
not pore =ent, the mecting, 1 conve hea pon the requisition ot Hieni- 
bers, shall be dissolved. Ih any other Cisse if shall stand adjourned 
to the same dav in the next week, at the same time and place, ana . 
if at such adjourned meeting a quorum be not present it shall be 


adjourned sine dee, 

Io. Phe chairman (if any) of the board of directors shall preside 
as chairman at CVCF\ veneral rie eting of the COMPANY, 

Lf. If there is no such ch urman, or if at any meeting he ls lial 
present within fifteen minutes after the time appointed for holding 
the meeting, the directors present shall choose one of their own 
riupena bye rto act as chairman, and, threat failing, the mem bers present 
and entitled to vote shiall appoint some one of their own number to 
be chairman. 

Le). The chairman bay, with the consent of the meeting, adjourn 
any meeting trom time to Lime and from place to place, but no 
business shall be transacted. at any adjourned meeting other than 
the business left untinished at the meeting from which the adjourn- 
ment took place, 

6. At any general meeting, unless a poll is demanded by at least 
three of the members present 1a person or by proxy and entitled to 
vote, a declaration by the chairman that a resolution has been car- > 
ried, and it entry to that efleet im the book of proceedings of the 
COMPANY, shall he suflicient evidence of the fact without proof of 


the number or proportion of votes recorded in favor — or against 
such resolution. | 
L166 47. tt a poll is demanded by three or more members 


present it person or by Proxy and entitled to vote it shall 
be taken in such manner as the chairman directs, and the result of 
such poll aus declared by the chairman shall be deemed to be the 
resolution of the COMPANY nN general meeting. 

IS. Minutes shall be made in books provided for the Purpose of 
all resolutions and proceedings of general meetings, and any such 
minutes, if signed by any person purporting to be chairman of the 
meeting to which they relate or by any other person present thereat 
and appolnted by the board of directors to sign the sume in his 
place, shall be receivable as evidence of the facts therein stated with- 
out further proof; but if such minutes be signed otherwise than by , 
the chairman of the meeting to which they relate they shall be read 
to the next succeeding meeting, and on being found or made correct 
shall be signed by the chairman thereof. 


Votes of mem bers. 


49. Every member shall have one vote for every share held by 
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him, atid in ease of an equality of votes at any general meeting or 
poll the chairman shall, in addition to the votes to which he other- 
wise may be entitled, have another or casting vote. 

50. If two or more persons are jointly entitled to a share or shares 
the member whose name stands first on the register of members as 
one of the holders of such share or shares and no other shall be en- 
titled to vote in respect of the same. 

51. If any member is an infant, pupil, minor, married woman, 
lunatic, or person of unsound mind he or she may vote by his or 
her guardian, tutor, husband, committee, or legal curator or by any 
one of them, if more than one, such person having previously 
furnished to the directors such evidence as they shall require of his 
title to represent such member. 

o2. No member shall be entitled to vote at any general meeting 
unless all calls due from him have been paid, and no member shall 
be entitled to vote in respect of any share that he has acquired by 
transfer at any meeting held after the expiration of four months 
from the registration of the COM Ppany unless he has been possessed 
of the share in respect of which he clatms to vote for at least three 
months previously to the time of holding the meeting at which he 
proposes lo vote. 

53. Votes may be given either personally or by proxy. No 
person shall be appointed a proxy who is not a member of the 
company, 

D4. The instrument appointing a proxy shall be deposited at the 
registered office of the company not less than three clear days before 
the time for holding any meeting at which the person named. in 
such instrument proposes to vote. Proxies may either be for one 
meeting or generally for all meetings. 

9). The instrument appointing a proxy shall be signed by the 
party making such appointment and be in the following form, with 
such variation as circumstances may require : 


“The Oregonian Railway Company, Limited. 


“|,—— ——, of -——, in the county of ——, being a member of 

the Oregonian Railway Company, Limited, hereby appoint 

—— as my proxy to vote for me and on my behalf at (the or all 

ordinary or extraordinary, as the case may be) general necting (or 

meetings, as the case may be) of the company to be held on 

ly the — day of —— and at any adjournment thereof (or to be 
held at any time hereafter, as the case may be). 

“As witness my hand this — day of ——, 15—. 


Directors and adoption of agreements. 

DH. very member holding hot less than two hundred shares of 

the company upon whieh all calls for the time being shall have 
been paid shall be eligible as a director. 

57. The number of directors shall not be less than three or more 

than six, but this clause shall be construed as being only directory, 
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and the continuing directors may aet, notwithstanding any number 
of vacancies. 

5S. The first directors shall be the Right Ilon’blethe Karloff Airlie, 
kK. _ = ( ortachy ( astie. nen ly riemulr William Low Son, sq . of 
Balthayock, merchant, Dundee lhomas [lunter Cox. los .of Dun- 
carse and Maulesden, merchant, Dundee; John Leng, esq... of Kim- 
brae, Newport, Fife, and Peter Moir Cochrane, merchant, Dundee, 
who shall act until the mua ordinary meeting in the year of 
1881. 


HG. The remuneration f the directors shall ror each of the or-t 


1 
four vears after t reaistration of the e tmnpany be equal to three- 
fourths per cent. on the capital of the company, and thereafter shall 
be such sum Der ant ln as the metnbers nav vote at the first an- 
huai meet ne lifer the expiration ol thi said four Vears. The sald 
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think {it 

, “Se ‘ ‘ ’ : ’ ws . 

Ol. An agreement has been entered into bv or on behalf of the 

j ‘ ‘ j ‘ " ’ oe ‘ y 

director ce) ne aeguisition i bit? Davt mn. Sheridan and (aranad 

} , 4 ‘ ’ 4 | rw » 

Ronde rsaiiw Ay ACh BH COUMCLTI Pais tDbeelr tide ah or On behalt of 


fhe airectors for the construct no of boll tities of new railway. lhe 


(lates ahve pes Of Lhe parties tO sald Contracts ol] ugreements ure 
aw me | \ ory ’ rif » oe wynpiedtty +) «a f . ral \ } , 
cS TOTEM SF é4aReCe usa jt] iit MO tisilloh aloresalad) etween 


} 


William [ow son, lise. of l} UthaVvoer, merchant in Dundee, in) the 
connty of Forfar, in Scotland, and Peter Moir Cochrane, merchant 
In Dundee, in said county, for themselves and for all other parties 
who they hay have admitted o may wdmit into the premises, ot 
the first part, and the Oreg allway Company, Limited (of Ore- 
gon), of the second part, dated dth Mareb and Ist April, 1880; and 
(2) contract (for the construction aforesaid) constituted as follows: 
(a) letter or offer by James B. Montgomery for J. B. Montgomery & 
Co. Contractors, Portland. (Orecon, dated Mareh (>, ISSO. and ad- 
dressed to the Right Tlon’ble the Earl of Airlie. kK. T.. and Messrs. 
William Low Son), Thomas [| (Ox, John Li ie, and -. MM. Cochrane, 
and (4) minute of mee tingot the provisional committee of the “ Ore- 
gon Railroad Company, Limited,” meaning by that the proposed 
Company, al Which mice flyer Were present the said Thomas H. (Ox, 
Jolin Leng, P.M. Cochrane, and William Lowson, and also the said 

James Bb. Montgomery, who signed the said minute, dated Sth 
LGS March, ISSO.) It is di reby provided that the said contracts 

or agreemeits are adopted and shall be adopted and carried 
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out by the company. Further, and as the said agreement for the 
acquisition aforesaid was negotiated by the said William Lowson, 
‘Thomas Hunter Cox, John Leng, and Peter Moir Cochrane at their 
own risk, and they have also incurred considerable personal trouble 
and responsibility, and as the bargain is considered highly advan- 
tageous, itis hereby provided that if within four years from the date 
of registration of the company it shall be found that the said pur- 
chased railway does not cost the company for original purchase 
price and improvement and equipment more than two-thirds the 
rate per mile of the portion of railway contracted to be constructed, 
and if on the average over the said period there shall have been 
earned by the company net profits equal to not less than 10 per 
cent. per annum, the said above-named parties shall receive twenty- 
five per cent. of the gain to the company from the said purchase. 


Powers of directors. 


The business of the company shall be managed by the 
directors. 

63. Subject to the restrictions herein contained,and in addition 
to all other powers herein contained, the directors shall have power 
to do the following things in the name and on behalf of the com- 
pany : 


fa] To carry out and to carry into effect, with all the powers of the 
COTY ny Itse lf, all or any of the obje cts and poWers of the com- 
pany as expressed in the memorandum of association, as also 
and without prejudice to said generality. 

[ 2] To raise or defend uny action, petition, or other legal proceed- 
Ings, and to abandon, compromise, and settle the same, when 
anid Upon such terms as they may deem expedient. 

G To purchase, or acqulre, or feu, or lease, any property and 
effects, whether heritable or movable, real or personal, which 
they may deem requisite for the purposes of the company, and 
that either absolutely or perpetually or for any term of years 
and upon such terms and subject to such ground rents, feu 
duties, rents, or other charges as they may deem expedient, and 
also to acquire the right of use of any such property and effeets, 
heritable or movable, real or personal, as aforesaid. 

[7] ‘To erect any houses or buildings, or alter, renew, repair, or im- 
prove any houses or buildings, whether erected by the com- 
pany or not, as they may think desirable or proper for the 
advantage of the company. 

(e] ‘To purchase or acquire the good will and personal property of 
any kind whatsoever and-the credits and effects of any other 
person Or persons oF Company carrying on a like business, or 
to amalgamate with this company any such person or company 
upon such terms and conditions as the ‘vy may think fit. 

is; 7 sell, feu, exchange, sub-let, or otherwise dispose of the com- 
pany's property, whether heritable or mov: able, real or per- 
sonal, Or any part thereof, Upou any terms they may think fit. 
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To insure against risk by fire or other risk any building or 
property of thejcompany. 

‘To execute and) sign and issue in the name of the company all 
deeds of security and other deeds, and all receipts and other 
documents and writings they may think necessary, and for 

that purpose to use the company’s seal. 
(‘| To engage all superintendents, secretaries, treasurers, 
accountants, solicitors, an Ayvers, agents, correspond- 

ents, clerks, and servants of the company, and also to discharge 
the same. 
‘To refer disputes to arbitration, and to compromise any debt 
or claim due to or by the COMMpPany. 
To give time to any debtor for the payment of lis debt. 
To tuke the heritable or movable, real or personal, property 
of any debtor or his equitable interest In auy property as a 
security for the payment or in satisfaction or part satisfaction 
of any debt due by him to the company. 
To draw, accept, make, renew, and endorse any bill of ex- 
change Or promissory note that nay be deemed hecessary lor 
the purposes or the business of the company. 
‘To enter into any contracts with such persons as they shall 
think fit, whether such persons shall be members or directors 
or the partners or partner of a member or director of the com- 
pany or not; and every member or director with whom any 
such contract may be entered into shall be entitled to the 
profit and benetit thereof to the same extent as though he 
were not a member or director of the company. 
To accept any conveyance or lease of any property or build. 
Ings from any person or persons, Whether such person or per- 
sons shall be a member or members, or director or directors, or 
other officers of the company or his or their partner or part- 
ners, aud such person shall be entitled to the profitand benefit 
thereof to the same extent as though he were not a member, 
director, or officer of the company. 
To Open a banking account in the name of the COMMpPAany | 
and every sum paid on behalf of the company which shall 
amountto the sum of £20 and upwards shall be paid by cheque 
on the bankers of the company, such cheque to be signed by 
any two directors. 
To provide a common seal, to be kept by such person and in 
such manner as the direetors may think fit. 


64. ‘The directors may also establish offices, agencies, or local 
boards in any of the States or countries in which by the memoran- 


of association they are entitled to do or hold anything, and 


may make such regulations for the management of such oftices, 
agencies, or local boards as they may from time to time think proper, 
and for that purpose they may appoint loeal boards, consisting of 
such persons and possessing such powers and holding such qualifi- 
cations as the directors shall from time to time determine: and 
farther, the directors may appoint in the United Kingdom, as well 


’ 


ee 


| 
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as in any of the said States and countries, managers, agents, secre- 
taries, treasurers, olticers, clerks, and servants, with such remunera- 
tion and at such salaries as thev may consider advisable, and may 
pay the expenses occasioned thereby out of the funds of the com- 
pany, and may from time to time discontinue all or any branch 
othices, agencies, or local boards, and nay retnove or suspend at any 
moment all orany of the members of any local board and all or 
any of the managers, agents, secretaries, treasurers, officers, clerks, 
or servants of the company for such reasons as they may think 
proper and advisable and without assigning any eause. 

Ho. The directors may from time to time appoint a president of 
the COtmpany and also a vice-president, who, in the absence of the 

president, may act In the president’s name and place as presi- 
170) = dent of the company. All deeds, powers of attorney, instru- 

ments, and other documents requiring, according to the law 
of any State, country, province, or dominion, to be subseribed or 
executed on behalf of the company by the president of the company 
alone or in conjunction with the secretary of the company may be 
so subscribed and executed on behalf of and so as to Lind the com- 
pany by the president or vice-president appointed as aforesaid, and 
by the secretary of the company where Its subscription is also 
necessary. 

66. The directors shall have the power to make temporary invest- 
ment of the company’s funds in the United Kingdom or in any 
colony of her majesty or in any foreign State or country, and that 
In such way or upon such stocks, shires, bonds, debentures, or se- 
curities as thev may from time to time approve, and they may trom 
time to time realize such temporary Invéstmenfs and Invest of new 
in whole or in part. 

67. The directors may from time to time borrow, for the purposes 
of the company, such sum or sums of money as they may from time 
to time think proper, and they — make an issue for any money bor- 
rowed such bonds, deeds of security, and other deeds, vouchers, doc- 
uments, shares, acts, matters, and things as are authorized by the 
memorandum of association of the company and as they from time 
to time consider proper. 

6S. Money may be borrowed for the purposes of the conpany 
with a stipulation, if approved by a general meeting, that the se- 
curity may be converted into preference or other shares or stock of 
the company. 

69. In the event of anv moneys being borrowed for the purpose of 
the Combpany on the terms of the securities for such moneys being 
couvertible into shares, the directors may create and issue such new 
shares, either preferential, ordinary, or deferred, as may be necessary 
for carrving such conversion into effect. 

70. The directors shall have power, by the signature of the man- 
aging director or secretary, With the counter-signature of one of their 
number, to draw, accept, make, or endorse bills of exchange, drafts, 
promissory notes, and cheques, and to grant receipts for money bor- 
rowed on behalf and for the purposes of the company; but for the 
purpose of granting interim receipts for money received to be lent 
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on mortgage or bond of the company, and of authenticating notices 
or reports, allotment letters, coupons, or interest or dividend war- 
rants the slonature of the mat iving direetor or secretary alone shall 
be sufficient on his being from time to time authorized by the di- 
rectors accordingly. 

71. The directors shall have power to appoint such person as they 
may think fit, whether a member of their own body or not, to be 
managing director, and from time to time revoke such appoiniment, 
They may delegate to such managing director all or any of the 
powers hereby made exercisable by the directors, except those relat- 
ing to shares and borrowing, and any others as to which special pro- 
Visions inconsistent with such delegation herein contained, and they 
shall hav power TO fix the remuneration of such managing director. 


=) | 1} 


’ oY 
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be lawful for the directors, subject always to the sane- 
tion of the company, to arrange terms for the amalgamation of the 
COMMpPany W ith any other COMMpAanV, OF the amalgamation of any other 
Company with the COMMpPany, or ior the disposal of the business, Cs- 
tate, and effects of the company or any part thereof respectively Lo 
any other COmMpany, OF forthe sale or transference of the business, 
estate, and eflects of any other company or any part thereot respect- 
ively to the company, and in any such ease upon such terms and in 
such manner as the directors shall think fit; and the directors shall 
have power to do all such things as may be necessary for earrving 

such amalgamation, sale, purchase, or other disposition into 
171 ~—s effect so far as a resolution or special resolution of the eom- 

pany Is not by law hecessary for such PUPpPose ; and in) cise 
any terms so arranged by the directors include or make necessary 
the dissolution of the company, the Company shalt thereupon be dis- 
solved. 

79. The directors may on behalf of the company enter into ar- 
rangements with the liquidators of any company authorized to make 
such arrangements as are contemplated by the 61st section of 
“the companies act, 1862,” and they may apply any shares in the 
capital of the company for the time being unissued for the purpose 
of carrving out such arrangements. 

74. The company shall have power to use official common seals 
under “ the companies Seais act, IS64.° In sueh foreign or other 
countries as the directors shall determine, and the directors shall 
have power to appomnt anv agent or agents, committees or com- 
mittee, abroad to be duly authorized agents of the company for the 
purpose of aflixing or using such foreign common seals, and they 
may impose such restrictions on the use thereof as thev shall 
think fit. 

79. The company’s funds shall not be used in purchasing its own 
shares. 

76. In no case nor under any circumstances shall personal liability 
attach to any director for anything done or omitted to be done by 
him in good faith, although loss arise: further, no transaction actu- 
ally made or entered into on behalf of the company by the direet- 
ors shall be invalidated or in any way prejudiced by reason of any 
breach of the revulations ln posed by the preceding articles. : 


ll 
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Borrowing power. 


77. It shall be the duty of the directors to regulate the borrowing 
of money by the company in such manner that the total amount 
borrowed shall never exceed a sum equal to one thousand pounds 
per mile of railway belonging to or in course of construction by the 
company for the time being, provided that every person taking 
from the company or by assignment any bond, or debenture, or 
mortgage, or other obligation or security of the company shall be 
entitled to assume without inquiry that no such excess has taken 
place; and provided, further, that no bona fide holder of any obliga- 
tion or security shall be prejudiced by any such excess which may 
have taken place. 

75. Every deed of security issued by the company for securing 
money borrowed shall be under the common seal of the company, 
duly stamped. The respective holders of or other persons entitled 
to such deeds shall proportionably, according to the amount of 
money secured thereby or contained therein, be entitled to be paid 
outof the property and assets of the company, including any unpaid 
capital for the time, the respective sums in such deeds of security 
mentioned and the interest thereof without any preference or 
priority one above another by reason of priority of date of any such 
deeds of security or otherwise howsoever, providing and declaring 
also that the capital of the company shall not be called, except for 
the payment of money borrowed, to a greater extent than £64 share. 

79. A register of deeds of security and transfers thereof shall be 
made and kept by the company at its registered office, in which 
shall be entered the number and date of every such deed, and the 
date of every transfer, and the sums secured, and all other necessary 
particulars for giving full information with respect to such deeds of 
security and transfers. Such register may be perused free of charge 
ut all reasonable times by any of the holders of the bonds or de- 

bentures or securities whatsoever of the company. 
1i2 80. No transfer of a deed of security shall be valid against 
the company unless and until it be registered in the said 
register of deeds of security and transfers thereof. 

81. Without prejudice to what is otherwise contained in these 
articles or in the memorandum of association, it 1s hereby provided 
that the respective lenders to the company or any of them may also, 
either in the principal deeds of security or separately or otherwise, 
receive mortgages or other securitics, or bonds, certificates, or obliga- 
tions creating interests in mortgages OF other securities, of or Upon 
all or any railway or railroad and its plant, rolling stock, rates, and 
revenues, or any of them. belonging to or vested in the COMpPAanyY, 
and that in such form and transferable in such a way as may, ac- 
cording to the law of the State in which the premises so to be mort- 
gaged or charged are situated, be competent; and, further, and with- 
out prejudice as aforesaid, the directors shall have power to grant, 
execute, and deliver, in name and on behalf of and for the company 
all proper or necessary deeds of trust or mortgage or other deeds or 
certificates whatsoever of or in the premises, and todo and act in all 
other respects with all the powers of the company. 
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Disqualification of directors. 


The office of diree tor shall be vacated— 

(| } If he censes to hold the due qualification. 

(2) If he holds any office or place of profit under the company 
other than that of Inanaging director. 

(3) If he becomes of unsound mind or bankrupt, or compounds 
with lis creditors, or is convicted of any erime. 

SS. All acts dome by any meeting of directors, or of il committee 
of directors, or by any persons acting as a director, or as chairman 


or deputy chairman of directors, or as chairman of any meeting of 


directors, or of any committee of direetors shall, notwithstanding 
that it be afterwards discovered that there was some defect in the 
anpolntment Ot any such direetor or person Or persons acting as 
aforesaid, or that they crany of them were disqualified, be as valid 
as if every such person had been ris appointed and was qualified 
to be a director. 


Rotation of directors. 


Sf. At the ordinary meeting to be held in the year ISS] and at 
the ordinary meeting In every subsequent vear one-third of the di- 
rectors for the time being, or the nearest number to one-third, shall 
retire from office. 

SS. The directors to retire inany vear shall be those who have 
been long st in otlice, and In Case of equality it) that respect sl) ull, 
unless the directors agree amongst themselves, be deterinined by lot. 

S6. A retiring director shall be re-cligible. 

. Phe company at the general meeting at whieh any directors 
retire in manner aforesaid shall fill up) the vacated offices by eleeting 
alike number of persons, unless it be necessary to e'ect more or 
fewer in order to give effect to a resolution for altering the number 
of directors 

SS. If at anv meeting at which an election of directors ought to 
take place the places of the vaeating directors are not filled up the 
meeting shall stand adjourned till the same day in the next week 
at the same time and place; and ifat any such adjourned meeting 
the places of the Vacating directors are not filled Uy) the Vacating 

directors,or such of them as have net had their places tilled 
175) 0 oup, shall continue in office until the ordinary meeting in the 

next ve ar, and so on from time to tine until their places are 
filled up. | 

The company may from time to time, in general meeting, in- 
crease or reduce the number of directors and alter the qualification 
of directors. 

‘HM Any casual Vaeaney occurring nn the bo; rd of directors nav 
be tilled Uy LN the directors, bout any person so chosen shall retain 
his oflice so long only as the Vacating director would have retained 
the same if no vaeaney had occurred. 


Proceedings of dire ctors, 


The directors may meet together for the dispatch of business, 


j 
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adjourn, and otherwise regulate their meetings as they think fit, and 
determine the quorum necessary for the transaction of business by 
the board of committees. Until otherwise fixed, the quorum for a 
board meeting shall be two directors. 

#2. All meetings of directors shall be held in the United Kingdom 
of Great Britain and Treland. 

Uo. Questions arising at any meeting of directors shall be decided 
by al majority of votes. In case of an equality of votes, the chair- 
man shall have a second or casting vote. 

“4. A director may at any time summon a meeting of the di- 
rectors. 

%). The directors may elect one of the directors as chairman of 
the directors and determine the period for which heis to hold otlice, 
and mav also, if they think fit, choose another director to act as 
deputy chairman for the same period. If no such chairman or 
deputy chairman be elected, or if at anv meeting the chairman or 
deputy chairman be not present at the time appointed for holding 
the same, the directors present sliall choose one of their number to 
be chairman of such meeting. Any chairman or deputy chairman 
elected as aforesaid shall cease to hold oftice on becoming disquali- 
fied as a director. 

“6. ‘The directors may delegate any of their powers to committees 
consisting of such members of their body as they think fit. Any 
committee so formed shall, in the exercise of the powers so delegated, 
conform to any regulations that may be imposed on them by the 
directors. 

v7. A committee may elect a chainman of their meetings. If no 
such chairman be elected, or if he is not present at the time ap- 
pointed for holding the same, the members present shall choose one 
of their number present to be chairman of such meeting. 

¥S. A committee may adjourn is they think proper, (Juestions 
at any inecting shall be determined by él majority of votes of the 
members present, and in case of an equal division of votes the chatr- 
man shall have a casting vote. 

9%. The directors shall cause minutes to be made in books pro- 
vided for the pPurposc— 

Ist. Of all appointments of officers made by the directors ; and 

2d. Of all orders made by the directors or by committees of di- 
rectors; and 

sd. Of all resolutions and proceedings of the directors and com- 
mittees of directors. 

And any such minute as aforesaid, if signed by any per- 

174 son purporting to be the chairman of the meeting to which 

it relates, or of the next meeting of the directors, or of the 

same committee, shall be receivable in evidence without any further 
proof. 


Dividends or bonuses and reserve fund, and general provisions. 


100. The directors may, with the sanction of the company in gen- 
eral meeting, from time to time declare a dividend or bonus to the 
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» to their shares. but no dividend or bonus 
as shown upon the balanee- 
| xatoined and 


i. 3s ea > either l} cash or shares, or 


itany time in any vear pay such sum or 
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winding up of a company under the same on the occurrence of an 
event on which it is provided that a company under the same may 
be wound up voluntarily. 

109. Farther, if four or more members qualified in terms of the 
thirty-sixth article hereof shali request the directors in writing to 
convene an extraordinary general meeting of the members to con- 
sider the propriety and expediency of winding up the company, they 
shall be bound to do so; and if at such meeting it is resolved that 
the company shail be dissolved and wound up and a second gen- 
eral meeting shall confirm that resolution, then the course provided 
in the immediately preceding article shall be followed and carried 
out. 

110. The majority necessary to carry any resolution as set forth 
in the two immediately preceding articles shall not be less than two- 
thirds in value of the members present, personally or by proxy, at 
the aforesaid meetings. 


Accounts. 


111. ‘The directors shall cause true accounts to be kept of the com- 
pany s business and transactions and oft all Suis of money received 
and expended by the COMPANY and the matters in) respect of which 


such receipt and CN PM nditure take place and of the credits and lha- 


bilities of the company. 

112. A statement of the company’s true financial position, made 
uy! vearly to such time in each vear as the directors may annually 
determine, shall be laid before the immediately following ordinary 
general meeting, and which meeting shall receive and consider the 
same. 


Audit. 


115. Once at least in every year, namely, preparatory to the an- 
nual ordinary general meeting, the accounts of the company shall 
be examined and the correctness of the annual financial statement 
ascertained by one or more auditor or auditors to be appointed by 
the company. 

114. The auditor or auditors shall be appointed by the company 
at the first ordinary meeting of the company, and thereafter at the 
ordinary general meeting in each year. 

l1l.. The auditors need not but mi: iV be member 1s of the company, 
but no person is eligible as an au ditor who is interested other- 
Wise than as a member in any transaction of the company, and no 
director or other officer of the COTM pany Is eligible during his contin- 
uance In office. 

116. The remuneration of the auditors and their term of office 
shall from time to time be fixed by the company in general meet- 
ing, and until otherwise ordered by general meeting there shall be 
only one auditor, buta firm apyiointed as auditors shall be reckoned 
as one auditor. 

117. Any auditor shall be re-eligible on quitting his office. 

118. If any casual vacancy occurs in the office of auditor, the 
directors shall supply it. 
lo—236 
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119. Every auditor shall be supplied with a copy of the annual 
financial statement, and it shall be his duty to examine the same, 
with the accounts and vouchers relating thereto. 
120. livery auditor shall have access to all the booksand accounts 
kept by the company. Ife may, at the expense of the com- 
176 pany, employ accountants or other persons to assist him in 
Investigating such accounts, and he may, in relation to such P 
accounts, examine the directors or any officer of the company. 
121. The anditors shall certify to the members the correctness of 


the annual financial statement, and they may give such informa- | 
tion to the members on the state of the company’s affairs as they = 


may think fit 


Notices. 


122. A notice — served by the company upon any member either 
personally or by sending it through the post in oa prepaid letter 
addressed ty) such member at his registered place of abode. 

1235. All notices directed to be given to the members shall, with 
respect to any share to which persons are Jointly entitled, be given | 
to whichever of such persons is named first In the register of mem- | 

} ' 


bers, and notice so vivell shall be sufficient notice to all the holders 
of sueh share. 
12 | Any notice if served DV post shal] he deemed Lo have been 
served on the day following that on which the letter containing the » 
same Was posted, and in proving such service it shall be sufficient 
Lo prove that the letter containing the notice was properly addressed 
and pul into thie past otlice. 


125. Any member residing out of the United Kingdom may ( 
name an address within the United Kingdom at which all notices | 


shall be served upon him, and all notices served at such address 
shall be deemed to be well served If he shall hot have pamed 
such an address he shall not be entitled to any notice of any £Cn- | 
eral or other ries ting whatsoever, and a notice of anv hiecting ad- 
vertised in-any Dundee newspaper shall be held sufficient notice to 
all shareholders, wherever residing, of all such meetings. 

IZ. All notices shall be deemed to have been served Upon the 
holders of stock or stoek warrants and upon members residing out 
of the United Kingdom who have not named an address for serv- 
lee Within the United Kingdom if they shall be advertised in one 
daily HheWspaper published In Dundee, and all notices required hy j 
law to be viveli by advertisement shall be advertised in the lke 
Hewspaper, The COMPANY shall not be bound to serve notice on 
the holders of stock or share Warrants or on such members in any 
other manner. 


Interpretation clause. 


op” 


27. In the construction of these articles, unless repugnant tothe 
context, the singular shall include the plural, the masculine, the 
feminine, and vee versa, and the words interpreted by this clause 
shall bear the meanings next hereinafter assigned to them, viz: ° 


ss 
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177 Words interpreted. | Meanings assigned thereto. 

| 

The company —_ | The company established under the memorandum of asso- 

| ciation to which these articles are annexed. 

Capital -_ ew The capital, for the time being, raised or subscribed or 
authorized to be raised for the purposes of the com- 
pany. 

Shares . | The shares or stock into which the capital is divided and 


interests in the property of the company corresponding 
with such shares and stock. 


Menibers Shareholders, for the time being, of the company, whether 
individuals, firms, or companies, 
General meetings | General meetings, whether ordinary or extraordinary, of 


the members law fully convened and he'd in accordance 
with the regulations, for the time being, of the com- 


mnyv. 
Persons | sae a companies, and firms,as well as individuals. 
Directors —. Rene er ee _.| The directors, for the time being, of the company, 
Secretary ....... The secretary, for the time being, of the company. 
Othice of the COMPANY The revistered office, for the time being, of the COMPANY. 
Month ; s e¢ ees A calendar month. 
The register of members__| The register of inembers to be kept pursuant to the statute. 


-~ 


Meanings assigned thereto, 


W ords interpre TK d. 


Deed of security or deeds | Any bond debenture, mortgage debenture, mortgage, trust 
of security. deed, Promissory note secured by trust deed or morte 
rave or other deed for borrowed money or any security 


of the { COPED POTD whatsoever. 


Company's regulations The regulations, for the time being, for the management 


of the company. 


Names, addresses, and deseription of subscribers. 


Airlie, of Cortachy Castle, Kirriemuir, in the county of Forfar. 
William Lowson, of Dundee, in the connty of Forfar, merchant. 
‘Thomas H. Cox, of Dundee, in the county of Forfar, merchant. 
John Leng, of Kimbrae, Newport, in the county of Fife, news- 
paper proprietor. 
P.M. Cochrane, of Dundee, in the county of Forfar, merchant. 
Alex. Henderson, of Dundee, in the county of Forfar, merchant. 
Alex’r Nicoll, of Dundee, in the county of Forfar, merchant. 
James Stevenson, of Dundee, in the county of Forfar, dver. 
Join M. Watson, of Dundee, in the county of Forfar, stockbroker. 
William Mackenzie, of Dundee, in the county of Forfar, stock- 
broker. 
Dated the 30th day of April, 1850 years. 
Witness to the above signatures : 
WM. ARTHUR BELL, 
Apprentice fo Messrs. Patinlo & T horaton, 
Solicitors, 1 Bank Street, Dundee. 


17s The following is the copy of the certificate of incorporation 
produced by the said witnesses, Thornton and Ferguson, as 
testified to by them in their said depositions: 
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(Copy.) 
Companies Acts—1862, 1867, and 1877. 
No. 965. 
Company limited by shares. 


Certificat of [neorporation of thie Oregonian Railway Company, Limited, 
mide r thie Compani s Acts—1S62. 1S67. and svi. 


¥ Stair Agnew, re vistrar of joint-stock compantes, do hereby Cel - 
tify that the Oregonian Railway Company, Limited, is this day in- 
corporated under the COTMpPahles ACLS, IS62, LS67, anid LSii, and that 
it isa company limited by shares. 
Given under my hand this fourth day of May, eighteen hundrec 
and eight 
(Signed) STAIR AGNEW, 


I qistrar of Joint-Stock Compant s for Scotland. 


179 The following isa copy of the certificate which the witness 
Thornton produced and testified was the original certificate 
of incorporation of plaintiff: 


Certificate of the Incorporation of a Company. 


[ hereby certify that the Oregonian Railway Company, Limited, 
was Incorporated under the companies acts, 1562, LS67,and 1877,on 
the fourth day of May, one thousand eight hundred and eighty. 

Given under my hand, at Edinburgh, this tifth day of February, 
one thousand eight hundred and eighty-five. 

[ Registrar s Official Seal, 
(Signed) JOUN J. REID, 


Registrar of Joint-Stock Companies for Scotland. 


[Companies registration stamp, five shillings. ] 


180 be it further remembered that it was stipulated by and be- 
tween the parties to this action, by their respective attorneys, 
that Mr. C. Hf. Prescott, a witness subpaenaed by plaintiff on its be- 
half in this cause, if present would testify under oath— & 


That he is and was at the dates hereinafter mentioned the man- 
ager of the defendant corporation, The Oregon Railway & Naviga- 
tion Company, and that a certain paper marked “ Exhibit A to stipu- 
lation ” and filed herewith, entitled “ Oregon Railway & Navigation 
Company ; managers oflice, Portland, Oregon, October 3rd, SSI; 
circular,” purporting to be signed by C. Hl. Prescott, manager, 
was signed and issued by him as of that date and was by him, as 
manager of the defendant, The Oregon Railway & Navigation Com- 
pany, distributed and circulated amongst the officers and employees 
of said company for their guidance and direction. 


THE OREGONIAN RAILWAY CO. (LIMITED). 117 


That a pamphlet herewith filed, marked “ Exhibit B to stipula- 
tion,” entitled “ Oregon Railway & Navigation Company; third an- 
nual report of the president to the stockholders, for the year ending 
June 30th, 1882,” was signed and issued as of that date by Henry 
Villard, the president of the defendant corporation, and that the 
printed appendix thereto was signed by J. N. Dolph, vice-president 
and chairman, and by Theodore Wygant, secretary of defendant, 
and that said pamphlet, with said appendix thereto, was generally 
circulated about that time amongst the stockholders of the defend- 
ant corporation; and that a pamphlet marked “ Exhibit 6 to stipu- 
lation” and filed herewith, entitled “Oregon Railway & Navigation 
Company; fourth annual report of the president to the stockholders, 
for the year ending June 50th, 18835,” was signed and issued as of 

that date by Henry Villard, president of the defendant corpo- 
181 ration, and that the printed appendix thereto was signed by 

J. N. Dolph, viee-president and chairman, and by Theodore 
Wygant, secretary, and that said pamphlet and appendix as issued 
contained the map found in said Exhibit *C” to stipulation, and 
that said pamphlet, with said appendix thereto and map therein 
contained, was generally circulated about that time amongst the 
stockholders of the defendant corporation. 


Exuisir A to Stiputation. Filed May, 1886. 
Circular. 
Oregon Railway & Navigation Company; manager’s office. 


PORTLAND, OREGON, October 3, 1881. 


The railroad and fixtures of the Oregonian Railway Company, 
Limited, having been turned over to the Oregon Railway & Naviga- 
tion Company under the lease, J. M. Filmore, superintendent, and 
officers and employees subordinate to him will retain their present 
positions until further notice and report to the undersigned. 

C. H. PRESCOTT, Manager. 


18? Exutpir B ro StripuLatTion. 


Oregon Railway and Navigation Company. 


Third Annual Report of th Pr gident ty, the Stockholders. for the is 
Kuding June SOth. LSS?. 


' New York: 
Evening Post job printing office, cor. Broadway and Fulton street. 
(Law telephone No. 541.) 
1882. 
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182a Oregon Railway and Navigation Company. 
Third Annual Report of thie Presidh nf hey thi, Noch holds rs, for the )var 
Kading June Oth. ISS. 
New York: 
Evening Post job printing office, cor. Broadway and Fulton street 


ree ° 
(law telephone No. 541.) 
ISS. 
| Ss?) Board of Directors. 
Benry Villa .o<e<ecneu sscnmes aswue eee ae pf 


Wy. Ti; BRBTOES. . once conennscccne ese ¢ 
A. IL. Holmes sth. ci cen pgs keane teiaashtes aad 

. : ° > 
Sei, PR NNN, Bi cect rticetners ampere 


(Greo. M. Pullman wasteur eee ioe nines scien 
CSE. LAWCID. oo code cccuin inns en omen eee 
RONTY PRTINE occa ceuccnsesakssteene eee 
B, Th. CGR. d.timincdcckinneenes saan bk 
1 By BME cc nncccnes dncndcscommead agods ee 
Be ED, TOG saints ws mencccsenits senses ciepste se'eneians dopnebeaaee ada 
Bs Bn NE, issn nieienste: sei ones a oe 
tlic x. 4 
Ln an I 
z. i Sea: in bute noes 26 One Cena se cen eee seas Vice-president. 
Ree, © RIES, 0. dccmenics ein co eens cane 
0, Bes ROCIO ic itiununnd teeddiceen ieee 
Ilorace White... slosah it eae casi iopicadacaista a" akl oc), : 
re A FC : 
Theodore Wygant-- secniincsitinaia ce alin saak dedi a haan ans i nal i te ee secretary ana usstst- ; 
ant treasurer. 
Ba Ree 6 Pick nn cells bln dade ceed ee \ssistant secretary, 
le aero ae scissile viet sted ti in in-game 
John Muir..... pecheni adciee- dna: nienin + paren neon oe 
trathe. 
Transfer agent...--...----Farmers’ Loan & Trust Co., New York. 
Sze To the stockholders of the Oregon Railway and Navigation 
Company : | 
: & 


There is good occasion for congratulating vou upon the general 
results of the third vear of the company's existence. You have 
every reason to be satisfied with the returns upon your capital 
already received. You have every assurance that the income from 
vour Interest in the company's properties will steadily increase here- 
after as in the past. There has been marked progress in every field 
of the company’s operations during the last fiscal vear. The whole 
of the richly favored country tributary to our transportation system 
has felt the extraordinary stimulus of an unprecedented immigra- 
tion anda large influx of new capital, both attracted by the ap- , 
proaching completion of the new northern transcontinental rail- 


ER IR... eticmamagtte CE aay Ai ae. “ 


= 


e 
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road. There is evidence, indeed, in every direction that, wonderful 
as our company’s development has been during its comparatively 
short life, our present prosperity is but the opening of an unbroken 
career of great success. 


Financial heecord. 


lor the details of the financial operations of the company refer- 
ence is here made to the general balance, income account, and 
general statement of receipts and disbursements appended to this 
report. 

lnomyv Jast annual report it was set forth that the capital stock of 
the company had been increased from $6,000,000 to $2,000,000, and 
that the proceeds of this Issue of 60,000 additional shares to stoek- 
holders of record at par were being used in carrving out the general 
programme adopted in ISSO and S81 for the construction of rail- 
road main lines and branches. In the fall of last vear the board of 
directors decided that 1t would be for the best interest of the com- 
pany to push to completion the Columbia River line between Port- 
land and The Dalles and the line between Umatilla and Baker City 
at the earliest possible moment, and for this purpose to make a fur- 
ther issue of stock In the same manner as the preceding one. 

Accordingly you were informed by circular, dated November 21, 
ISS], as follows: 

“That for the purpose of providing the sum of 86,000,000 for the 
completion of the company's system of roads and for additional 
equipment therefor the board of directors had deeided to eall a 
special meeting of the stockholders for December 20, ISS1, and to 
submit to such meeting a proposition to further increase the capital 
stock of the company by issuing 60,000 additional shares of stock of 
the par value of S100” 

A full explanation of the reasons for this decision of your board 
accompanied this circular. The special meeting was held -on the 
day mentioned, and by the unanimous vote of all the stock repre- 
sented, to wit, nearly SO.000 shares, the resolutions were adopted, the 
full text of which is printed in the appendix. 

By cireular of December 25, ISS], vou were notified of the adop- 
tion of these resolutions and invited tu exercise your rights there- 
under. The subscription books were opened at the time and in the 
manner specified in the resolutions, and the entire amount was at 
once subseribed by those entitled to the privilege. The several in- 
stallments have been promptly pald at their respective dates. 

As shown in the statements of the treasurer, the total receipts and 
disbursements for the fiscal veur have been— 


Receipts --.-. diate dtm ondiinn al aii: dase 
I iii ateniiaininn: er armpit: deaceieiaieian iin as Ll boS.920 65 
Is2d This included $4,200,000 from the new stock subseription 


for a corresponding issue of 42,000 additional shares, increas- 
ing the outstanding stock to $16,200,000. Since then the remain- 
ing three instalments of ten per cent. each bave been paid in, aggre- 
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gating $1,800,000, and an additional issue of 18,000 shares was made 


on September Ist. 


From the organization of the company to the end 
of the fiscal vear ISS0-'S1, the total expenditures 
for new constre ‘tion and equipment Upon the 
ocean, river, and railroad divisions amounted to- 


The total expenditures on new construction and 
equipment account from July 1, 1851, to June 30, 
1SS2, were— 


wo 
Railroad division — pease see 6 cabo $5,927 546 Sh 
Deen GiTisiCl. «ocheone ape nae SO O64 of 
River and Puget Sound divisions ~~ 411,741 19 
6,569,652 59 
Since the close of the last fiseal vear there has been 
a further expenditete 6f...0.00. .cncceschatucnned See OO | 
Making a grand total of expenditures on construe- 
tion and equipment account since July 1, 1879, 
1 ., an:sts einenste secu: a aherhiam ude ee nim canasanesenaniin ie Ge tiie $15,764,604 50 
fost of Ruilroad Lines. 


The separate eost of the several railroad lines built and buildiag 


was us follows on July |, 1882: 


Main Line. 
Completed section. 


The Dalles to Walla Walla, lo? miles... -- 


_=—— — = ee 


Average cost per mile Be ane Seer 
The Dalles to the (C‘aseades, Oe 
A Verage cost } l title cieidinaie ditt dbname imate S40 164 bi 


[ nfinished seetion. 
The (‘ascades Lo Portland. ht) miles. expended 
prior to Juiy 1, 1Ss2 SSOOLLOT 26 
expended since 250.000 OO 


_—_—_——-——_—_——— -— — — — <= 


_— = — 


$3,857,001 96 


+) +) bd — *e) » 
2,261,563 Si 


LII9197 26 


Average cost per mile__ pee ere _— 


ee rk 
Total cost of completed main line, 245 miles 


A verage cost per OE SSO eee SPO TSO (5 
‘Total cost of Portland-Dalles line, SG miles... JJ 
Average cost per mile.................$39,311 17 


$7,257,763 O09 


3.050761 13 


IIS, 


+ 
| iad 
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Branches. 

Finished lines. 

Walla Walla to Texas Ferry, on Snake river, 56 
EC eee Set Ae aE re eT 1,592,454 69 

A verage cost per a aioe inate ot 
Bolles Junction to Dayton, 14 miles ...--.-.---.-- 448,866 72 
Average cost per mile..--. -.-- es 

Un finish d Line. 

Baker City Branch. 


Finished portion—Umatilla, on main line, to Pen- 


ee i on. cen estianns Geen ae 704.956 12 
Average cost per mile... ........ ....... JIGUZ1 7s 
Unfinished portion—Pendleton to Baker City, 150 

miles, already expended for grading and ties .—-- 352,261 00 
182. The additional new construction in progress is described 


under the head of “construction and equipment.” — It is esti- 
mated that in order to complete the lines under construction it will 
yet require $5,000,000 over and above any and all expenditures up 
to September 15. The available resources of the company will fall 
short of this requirement, but to what extent cannot be stated at 
this time, as the amount of the shortage will, in a great measure, 
depend upon current earnings during the remainder of the year. 
As soon as the additional requirements shall be more definitely as- 
certained, vour board of directors will advise vou of what financial 
measures will be prope sed to meet It. 

T lis further nee “d for construc tion purpose sexcee “ls the antic Ipa- 

tions of the man: igement, It is due mainly to the excess of the 
cost of The Dalles and Portland section of the main or Columbia 
River line and of the Baker City Branch over previous estimates. 
‘The former includes the line through the Caseade Mountains, the 
latter the crossing of the range of the Blue Mountains. I have re- 
ferred to the exceedingly heavy and diflicult character of both these 
lines in another place in this report. Their value to the company 
will be so great that the increased cost will im the end be of but lit- 
tle moment. This is especially true of The Dalles and Portland line. 
There is no part of the companys lines that it was wiser and more 
necessary to construct at the earliest possible moment, and that will 
vield better and quicker returns. The gg position of this 
line j is unl que, There is no other line like it im the United Sts ates, 
represe nting, as it does, the western end of eh great new transeon- 
tinental line and the only practicable outlet to the Pacific Ocean of 
all the vast regions between California and Nevada on the south, 
British Columbia on the seca nnd Idaho on the east. 

In considering the total expenditures so far for constructing new 
railroad it should be borne in mind that the proceeds of the last 
issue of $6,000,000 of stock, representing nearly the entire construe- 
tion outlay during the past fiscal year, have not yet become produc- 

]6—256 
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tive—that is tosay, the lines which they have served to create are not 
yet completed. It is only during the new fiseal vear that the fruits 
of this additional investment of capital will commence to be reaped. 
The earnings for the past year, as shown in another place, are there- 
fore in reality only che results of the $12,000,000 of eapital previ- 
ously invested. 


Construction and Equipment. 
Railroad. 


In considering the work of construction actually finished during 
the year, Lam compelled to say that less has been accomplished 
than was expected. In admitting this I do not intend, however, to 
express any unfavorable eriticism apon the construction department. 
Qn the contrary, [ know that the officers in charge of it have 
striven with untiring energy to hasten the accomplishment of their 
respective tasks within the expected time; but they found that in 
computing the latter they had reckoned without the fall knowledge— 
a knowledge which they could not really be expected to have and 
which only actual construction could give them—of the great diii- 
culties that they were to eneounter on certain portions of the work, 
and which really rendered it impossible for them to come up to their 
own expectations and corresponding promises as to time of com- 
pletion. 

| refer especially to the Columbia River line between The Dalles 
and the city of Portland. It was confidently believed by the engi- 
necring department that the portion between The Dalles and the 
Cascades—a little more than half and the most difficult part of the 
line—would be finished before the commencement of last winter: 
but trains only commenced running over it in the month of May. 
The section between the Cascades and Portland is only jast com- 
pleted. 

Mere justice, however, to the construction department requires me 

to state that this delay was largely due to the transfer last fall 
1S2f) of the greater portion of our well-organized construction force 


from the Columbia river to the Pend d’Oreille Division of 


the Northern Pacific. I thought it my duty to authorize this trans- 
fer in view of the vast importance of an early completion of the 
Northern Pacific main line from Lake Superior to the Pacific Ocean, 
when | found, during my visit to the ground in October last, that 
the labor foree atthe command of that company was entirely inade- 
quate and could not then be inereased from other sources owing to 
the temporary searcity of Chinese labor. Without this transfer the 
completion of the Northern Pacitie would have been delaved with- 
out doubt an entire year. In order to give that company the full 
benefit of this reinforcement [ also consented to let Mr. J. L. Hallett, 
our superintendent of construction, the great value of whose services 
[ had oceasion to mention in my former report, go with our work- 
Ing column. [ believed no sacrifice too large if the consummation 
in question could thereby be hastened. 


—+¢- 
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Grading. 


At the end of June, 1881, there had been graded, as stated in my 
last annual report, 171 miles of the various lines. During the fiscal 
vear the following additiona! mileage was actually graded : 


Main line. 


Miles. 

Between Portland and Lower Cascades... ~..-- ii ae 
. Lower Casrades-and ‘TRO DOiOB.ccccncoccccceucccun 
Wenn Warn and Grama CG cccicas cvcccwcons acne 4 

2 Umatilla and Baker City ..--- idianecneininmae 47 

. Palouse Junction and Colfax... -. daniinieniiiiniaea lial BYi 
net ce ee a 


At the date of this report the remaining grade on the Portland- 
Dalles line is completed. 

While there is a decrease in the mileage graded in the vear 
ISS1-"S2 as compared with the preceding year, the relative quantity 
of the actual work performed in the former Is greater, mainly from 
the extraordinary difficulties of the grading of the entire 86 miles of 
the Portland-Dalles line, with the exception of the first 12 miles 
out from Portland, as the engineer-in-chief says in his report: 

“The work on these 74 miles is heavier, I believe, than on any 
other continuous mileage of the same length in the United States. 
The rock-work alone exceeded four millions cubie vards, while the 
embankments, principally composed of rock, exceeded five millions 
eubie yards. 

“Tt will no doubt be surprising, even to engineers, that such im- 
mense masses could be moved in so short a time. The solution hes 
in the peculiar composition and nature of the rock. The rocky 
cliffs projecting into the river rise vertically from one to five hun- 
dred feet out of the water, where the strong current, striking their 
bases, nearly always deepens the river very much. The rock ts 
almost entirely basaltic and splits vertically. with considerable ease 
under the aetion of high explosives. bv drifting In at stated dis- 
tances a little below grade we have thus been able, emploving from 
five to twenty-five tons of powder simultaneously exploded, to de- 
tach at times from fifty thousand to one hundred and forty thousand 
cubie vards by single blasts, the detached rock, generally speaking, 
without much seattering, but well ground up, sinking close to the 
standing rock into the adjoining deep river, and thus forming the 
desired roadway without impeding navigation. 

“ The bridging (trestle-work) on 56 niles amounts in lineal length 
to S} miles and has consumed nearly 260,000 lineal feet of piling 
and 9,000,000 feet, B. M., of timber. 

“ The riprapping of the banks has also been very laborious and 
costly.” 

Considering the vast quantities of rock and earth to be moved 
on the Portland-Dalles line, as above stated, and the. usual cost of 
such work, the line in question, notwithstanding its high absolute 
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cost, is a relatively cheap one. At the prices generally paid to con- 
tractors by leading railroads its cost would have been three times 
as great, 
182q Track-laying. 

The following track mileage was laid during the past fiscal year: 


-Main track. 


Between Portiand and Lower Cascades « none n+ ceunesccescee 9 
” Lawer Casenaed andl Tne Pace cc cinanion centaur of 
bs Walla Walle and Totes FO ccnnresccneiansns a 
“6 Bolles Junetion and Dayton. iat ci i ia lao 15 
” Umatilla and Baker City citanin anadhniipabeaibcamee uae weie ae 


Pata aa Oe 13 


I 

§ it UU Bh nck occidentale 14 
Bridging. 

That the construction work done in 1881-82, as compared with 

that of the previous vear, is much greater is further evidenced by 

the relative length of bridging completed in those two years, as 


shown below: 
Lineal feet, 


In 1881-82: length. 


tees Pasties eG TAO ENBIIOS oo ici nen nes eon | ee 


wee —~ end Grams CNG 6.0k -cncenccomdonens 4,700 

“ Gases SUNCHION ANd DAV... si cnee econ nemnnea 1015 
. a, A 53.038 
BES ah nt neta ene Pa merE t Bk 54.468 

a ll CO, ee arm 
ee 11.736 


Buildings and other structures. 


The following ts a list of the structures erected during the past 
fiscal vear: 
11 freight and passenger houses. 
1 covered treight platform, with numerous small uncovered ones. 
1 hotel. 
15 water-tanks. 
S windmills. 
OS section and mess houses. 
00 small houses for various purposes. 
5 ear-repairing houses. 
2 car sheds. 
1 telegraph office. 
6 turn-tables. 
oO engines-houses, 
2 blacksmith shops. 
4+ stock vards. 
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Railroad material and equipment. 


The following construction material, not yet in track, is on hand 
and paid for: 


; Cost. 

i I I ITT... ssssnuspsipumsabuieesleis UibIieisibceiuenis acauimetl ) 
i. uses I >» $1,458,200 
|) IN 6 emnnmen enue bike wd 
Iron work, wheels, and axles for 300 ears are also on 

hand and paid for..-. --- vin: deienieitaieiinaiette daa ia ciiaiaiiail 103,400 


The following equipment was provided during the past year: 
25 locomotives. 

) passenger cars. 

6 baggage and express cars. 

12 caboose cars. 

1 wrecking car. 

1 pile-driver car. 


O18 freight cars. . 
1S2h Making a total equipment on hand of— 


O90 locomotives. 
22 passenger cars. 
4 Pullman sleeping cars. 
= 8S baggage and express cars. 
12 caboose cars. 
1 wrecking car. 
1 pile-driver ear. 
1,272 freight cars. 


Summary of railroad construction work. 


At the formation of the company, in 1879, it acquired the follow- 
ing mileage : 


Miles. 

Portage railroad at the Cascades (standard gauge) --.. ---.---- 6 
Portage railroad from Celilo to The Dalles (standard gauge)... 15 
From Wallula to Walla Walla (narrow gauge) -.-.-. ---.---- 33 
“ Whitman to Weston (narrow gauge) .................- 15 
EE ccsiceninidaien eee eee ne 


There were finished in 1879-’SO of new standard-gauge road 5 
miles, and $4 miles were graded : 


Miles. 

In 18S80-’81 there were completed of standard-gauge road_._-- By 
Changed from narrow to standard gauge from Wallula to 

BD Pecks onnnnegansinnde namin cnewcmenaimnonie ae 


Making a total completed mileage at the end of the 
Geekt year IG00$Gi Of ......0cccnnsse intrest 172 


| J 
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In addition 87 miles were graded during that year. 

At the close of the fiscal year 1881-"82 there were 557 miles of 
road completed and in operation, with 65 miles additional far ad- 
vanced toward completion. With the opening of the Portland-Bon- 
neville section cf the main line between Portland and Walla Walla, 
Which has just taken place, the company’s railway property will 
represent a total of 577 miles of completed track. 

The following additional mileage is under construction : 


Pendleton to Baker City site tse ce iecsoluainsls wendndnas aie a 
a a a i ee “ 


The following lines are projected : 


a i iim eee 6 ee 


emia 30 
Other construction. 


The river and ocean steamers of the company have been kept in 
thorough repair and their equipment maintained at a high stand- 
ard. Wharves and wharf-boats have been provided where needed 
at various points on the rivers. The construction of a dry dock at 
Portland for repairs of the company’s vessels and general commer- 
cial purposes is nearly completed, and a dry dock and ways have 
been constructed at Texas Ferry, on the Snake river, for repairs tu 
river boats. 

Terminal Construction. 


In my last report [ referred to the project then existing of erect- 
ing the terminal station of our main line, together with the neces- 
sary storing and shipping facilities, upon the realestate acquired for 
the PUPpose by the COMPANY in the southern part of Portland. The 
identity of controlling ownership of this COM pany and the Northern 

Pacific Railroad Company, which was established through my 
1S2: agency just before the close of the previous fiscal Vear, rendered 

it desirable and hecessary that the two companies should have 
joint terminal arrangements. Upon careful examination of the 
ground by the company’s engineers it was found that it was phys: 
ically impossible to make close connection between our main line 
and the Puget Sound line of the Northern Pacitic, entering the city 
from the north, in South Portland. Your management was there- 
fore compelled to seck a location for a connection elsewhere. The 
Value of real estate in Portland has risen so rapidly during the 
past two years that the purchase of the South Portland tract will vet 
prove a very profitable transaction, notwithstanding the abandon- 
ment of the project In pursuance of which it was bought. 

The new problem thus forced upon the management was a most 
complicated one, owing to the peculiar characteristics of the site of 
the citv. After mature study of the ground on both banks of the 
Willamette a practicable plan, fully meeting all present and future 
terminal requirements, Was formed by the engineering department 
and approved by the management; but its execution proved no less 
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difficult than its conception, owing to the necessity of acquiring 
property from a large number of individual owners and of oecupy- 
ing public streets. and to other causes. I take pleasure in announe- 
ing, however, that all the obstacles encountered have been removed, 
and that the project is being carried out. The plan is to build a 
large union passenger depot in the north part of Portland, close to 
the heart of the city, with an adjoining freight depot, both for the 
joint use of all the railway lines centering there. The passenger 
depot will occupy a little over 18 acres and the freight depot will 
cover about 30 acres, with an available length for tracks of over 
2,200 feet, and with the same length of river front, owned partly by 
the Oregon Railway and Navigation Company and partly by the 
Oregon and California Railroad Company. 

To reach these grounds the Oregon Railway and Navigation Com- 
pany’s lines, entering East Portland from the east, will connect with 
the Oregon and California Company’s East Side road, entering from 
the south, upon the latter's present depot grounds, on the east bank 
of the Willamette; thence both roads will cross the river on a double- 
tracked bridge and enter the union depot from the north. The 
Northern Pacific railroad from Puget Sound, coming into Portland 
from the north, will enter the depot from the same direction as the 
two former lines. The Oregon and California Company’s West Side 
road enters the city from the south and will run direetly to the 
union depot. 

Another part of the project is to erect workshops for all the com- 
panies upon a tract of 246 acres, which has been secured on the east 
bank of the Willamette. These grounds will also be used as a place 
for making up trains, and upon che river front is located the dry 
dock, now in process of construction. Coal bunkers, a wheat ele- 
vator, and a warehouse for direct ocean business will also be built 
here. A wharf is now being erected between the dry dock and the 
site of the bridge, and the necessary filling in of the low ground ad- 
joining is progressing rapidly. 


Progre SS of Allie d Roads. 


During the past year the Northern Pacifie railroad has been 
pushed forward towards completion with all practicable expedition. 
The ends of track were advaneed from the east 183 miles and from 
the west 102 miles, making a total of 285 miles built from June 50th, 
ISSI, to June 30th, ISS2. At the latter date 572 miles remained to 
be built. This will probably be lessened 300 miles by the close of 
ISS2, leaving only 272 miles of track to be laid after January Ist, 
ISS3. The grading and other heavy work is so far advanced in the 
gap vet to be closed that the final connection of tracks will no doubt 
be made during the working season of 1855. 

The Oregon and California Railroad Company, another allied 

corporation, is actively engaged in extending its main line 
182; from Roseburg, 200 miles south of Portland, to the boundary 
between Oregon and California, just south of the Siskyou 
Mountains, a distance of about 175 miles, where it will form a june- 
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tion with the Oregon Branch of the Central Pacific railroad, now 
building northward from its present terminus at Redding, thus 
opening unbroken rail communication between Portland and San 
Francisco. About 40 miles of track have already been laid south of 
Roseburg. The serivus obstacles to construction in the form of high 
and steep mountain spurs and ranges are being overcome by skill- 
ful engineering in grades and tunnels. 


71 raflic. 


ae mileage operated at the close of the last fiscal year, June 
, 1582, was as follows: 


’ 


Ocean line. 


Miles 
Between San Francisco and Portiand.................. ™ O70 
Puget Sound lines. 
Between Tacoma, Olympia, Seattle, Vietoria, and other 
Peet COG. ic ce cnn sonienc nnn atumignmammbintiiinniilsh 238 
River lines. 
On the Willamette river, between Portland and 
I atin siceiilcl. mbdsiaasiesskuk sienna emai italiana, saialailiiasl hil 172 
On the Willamette and ¢ wlambia rivers, between Port- 
i a i QS 
Onthe Willamette and Columbia rivers, be eweon P ort: 
ee LLL ENT TO O3 
On the Columbia river, between the Upper Cascades 
sa Hl 
On the Columbia river, between Celilo and Priest’s 
GS crus innnann (hnde wens anemia dann POD 
On the Snake river, between Texas Ferry and Lewis- 
epee mea agen ness hy MN, aes ead ae RE SE egg gr RSE cite ene 7S 
| ARM aN LNT eRe IM, WRT ae ON xe Mer pK me rME EST O67 


Railroad lines. 
Main line. 


Bonneville (Lower Cascades) to Walla Walla... ---- 203 


Branch lines. 


a en I I anos ennai ties D6 
ne ee a 14 
Te eae: Ck Te I iia i ccsinrns ahitiiiemniaclimeala tecnica 14 
Oa, i i 44 
Portage Head, Lower COscabel scan ne cdnwen cncwes ne 6 


~#*-e- A, Fame ge 
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Leased lines. 


Oregonian Railway Company (Limited),in Wil- 
lamette Valley: 


Bast Beeeroad. 90: West Side, 60... ..ceccccocccece 150 
FEE cee intimates heii ae 
DOGGGS SRURID. nd. opennnssenenandgeauiu ee 


Changes in ocean and river traffic. 


On account of the heavy increase in the passenger and freight 
traffic between San Francisco and Portland, the company’s steam- 
ships have been leaving each terminus at intervals of four days in- 
stead of five, as during the previous vear. 

The employment of our Columbia and Snake river steam- 

boats has materially changed, owing to the additional 
1S2/ railway mileage constructed along those rivers. The busi- 

ness on the Middle Columbia is now eltefly performed by 
rail instead of by boats. The steamboats R. ht. Thompson and Mount- 
ain Queen, formerly employed on that portion of the river, together 
with the barge Atlas and a large wharf-boat, were successfully 
brought down over the Cascades and are now In service on the 
lower river. I deem it my duty to make special mention of this re- 
markable feat of the officers in charge of these craft. A single steam- 
boat is kept in service between the Upper Cascades and The Dalles 
for mail, passenger, and freight business on the Washington ‘Terri- 
tory side and for tourists’ travel, with a second boat in reserve for 
an emergency, ) 

The railroad Was completed to ‘Texas Ferry, on Snake river, De- 
cember 4, 1SS1], and the steamboats previously running between 
Celilo and Lewiston now make their lower terminus at Texas Ferry. 

A steamboat has been put Into service between Celiloand Priest’s 
Rapids on the upper Columbia. With the settlement of the agri- 
cultural and grazing regions in the Great Bend of the Columbia the 
traffic on this route will become of considerable importance. 

Increased traflic and earnings. 

[ refer you with particular satisfaction to the subjoined figures, 
embracing the annual results of traflic operations. It is safe to say 
that no other transportation company in the country can show such 
a favorable exhibit: 


ISS1-"S2, ISS8O—'S1. Increase. 
Total number passengers transported 

on ocean, railroad, and river di- 

EE eee es 
Total tonnage of freight......-----. 1,159,248 623,025 516,223 
Percentage of increase in passenger 

EE 63.9 
Percentage of increase in freight 

ES EET §2.8 


1{7—236 
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The earnings of all the company’s divisions show a very m: arked 
and gratifving increase. It will be seen by the following condensed 
statement that the increase of the net earnings over those of the 
previous year was 40.8 per cent.,and this in face of the fact that 
our railway lines have been extended far into new territory, which 
has only just begun to feel the stimulus of rail communication. 


Comparati é Larnings of A i] Dir ISLONS. 


) Yearending Year ending 
Giross earnings. aagineged™ fe is 7 Increase. 
fsa June 30,1882. June 30,1851. 

Passenger .....- oo 91.084.56/ 85 | $fdo.ése O S398 SYS Sf 
Freight ie | ne ae 2 (51049 SO SOB SPH OV 
Mail and eX press _—- 965.952 oo LV G0S SI] 17.023 74 

Decrease. 
Miscellaneous ~~ a 91.504 S4 143.247 98 51.405 14 
Total_...-..-. $4.947.980 06 .83,.730,245 60 $1,217,734 46 

Increase per cent. In gross earnings, 32.6. 

Total gross earnings, 1881-3 2.0... ccna cecececene SEI Oe 
OOO CRRORINE sine co dcidnccieaes 2 OAS 45 
eG CIIIII. is cetidee eissiein ninndin-wniidne e eee 
” 6 i eo cee ua ee ee 


SOG O84 SO 


RE: Ge HN a Meas SOMME Cae MIS SER RE 


[nerease per cent. in net earnings, 40.8, 


Ratio of expenses to earnings, ISSO-"1 22.2. pica nies. ee 
oe ” UN o1.4 
Decrease. - ome wie gielin i wien aie, i 2.0 


lor further details of traflic operations reference is made to the 
statements in the appendix. 


1S82/ Navigation of the Columbia River. 


From its important bearing upon our navigation interests I deem 
it proper to refer in this place to the recent signal suecess which has 
attended the efforts of the oflicers of the company to cut a deep 
channel through the bar in the Columbia river at St. Helens. By 
the skillful use of the screw propeller of the steamship Walla Walla, 
without any dredging apparatus, the sand on the bar was displaced 


> 


Se ee 
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and carried away by the current to such an extent that in four days’ 
time a channel was opened 1,000 feet long, 100 feet wide, and 22 feet 
deep. The same method will beapplied to other bars in the Colum- 
bia and the Willamette, and, it is believed, with equal success. The 
importance of this achievement may be estimated from the fact that, 
as a rule, all sea-going vessels starting from Portland, including our 
steamships, have to lighter a part of their cargo down the Columbia 
during the season of low water, which occurs in the fall, the busiest 
part of the vear. This involves considerable expense and _ loss of 
time, and is a most serious impediment to the growth of the com- 
merce of the Columbia. 


Development of Tributary Territory. 


The regions tributary to the company’s transportation lines ex- 
hibit a steady and substantial growth in population and industrial 
enterprise. ‘The increase in the population of the State of Oregon 
and the Territory of Washington is remarkable, in view of the much 
greater cost in money, time, and hardship the emigrant must incur 
to reach those distant regions than is involved in going tothe States 
and Territories of the nearer West, east of the Rocky Mountains. 

The number of passengers carried from San Francisco to Port- 
land, Oregon, and Puget Sound ports on the steamers of the Oregon 
Railway and Navigation and Pacific Coast Steamship Companies 
from July Ist, ISS], to July Ist, 1582, was 56,899; the number for 
the corresponding period of the preceeding year was 20,255. 

The number of passengers carried from the same ports to San 
Francisco during the same years were, respectively, in 1SS0-’S1, 
13.596, and in ISS81-’S2, 18,5090, showing an increase of inward over 
outward travel of 24,948 in the two vears named. 

Adding to this difference the estimated number of immigrants 
entering Oregon and Washington Territory overland, to wit, 7,000, 
we have an absolute inerease in population of 51,948. These figures 
speak strongly of the attractions for settlement of the Paetfie North- 
west, and foreshadow a greatly increased immigration to follow upon 
the completion of the dtreet transcontinental line of the Northern 
Pacitie railroad next vear. 

The city of Portland, the centre of our whole system of ocean, 
river, and rail transportation, has increased its population since the 
census of ISSO by nearly sixty per cent, The export trade of the city 
for the vear ISS], coastwise and foreign, reached an aggregate of 
$15.970 148. o0f which wheat furnished 86,679 418; *Wour, $2,853,792 : 
eanned salmon, 82.484,.761, and wool, 81,488,560. The number of 
departures of ocean steamships increased thirty per ecent.: of sailing 
vessels, 214 cleared, of which 163 were laden with wheat for European 
ports. 

The Puget Sound towns have also made substantial progress under 
the stimulus of an active trade in lumber and of the development 
of the rich and extensive coal-field Iving between the sound and the 
base of the Cascade Range. It is estimated that the population of 
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Seattle has increased fifty per cent. in two years, and that of Tacoma 
shows an almost equal gain. 

East of the Cascades, in Oregon and Washington, the develop- 
ment of the exceedingly fertile country drained by the company’s 
lines has progressed rapidly. A large movement of settlers took 
place this season to the country on both sides of the Snake river and 
the more remote region in the Great Bend of the Columbia. This 
new settlement will show its effeet next vear in producing a further 

increase in the wheat surplus and in our general traffic re- 
182m turns. The high rolling plateau extending south and east 

along the bases of the Caour d’Aléne and Blue Mountains for 
a distance of nearly three hundred miles, with a breadth of 50 to 
100 miles, is admirably adapted to the production of all the small 
grains and to stock-raising. It is destined to support a large pop- 
ulation. All the towns in this favored region, including Walla 
Walla, Umatilla, Dayton, Pataha, Pomeroy, Colfax, \loscow, larm- 
ington, and Lewiston, show in their recent growth the influence of 
the increasing numbers and prosperity of the rural population 
around them. 

South of the Blue Mountains, in Oregon, the company’s Baker 
City Branch will stimulate the settlement of the, Grande Ronde, 
Powder river, and other fertile valleys, and develop new sources of 
traflic. It is believed that the vallevs of Willow ereek and John 
Day river, now steadily filling up with farmers and herdsmen, will 
soon invite the construction of new branch lines. 

The recent growth of the Territory of Idaho and its prospects for 
future development are matters of considerable interest to this com- 
pany. The northern agricultural counties soon to be reached by 
the extension of the Oregon Railway and Navigation Company’s 
lines to Lewiston POSSESS rich soil similar tothat of Eastern Wash- 
ington and are fast fillng up with a stable farming population. 
They are destined to furnish a large traffic to our roads. In South- 
erhi ldahvo, Iving southenst of our line how building to Baker City, 
there has been a notable development of mining industry of late. 
The output of the mines of precious metals amounted last vear to 
over $4,000,000, Owing to remoteness from rail transportation, 
only the high-grade ores are now werked. A large expansion of 
this industry may be looked for as soon as it becomes profitable to 
work the low-grade ores. The present population of the Territory 
is 46,000, having mmereased 14,000 in the past vear. Boise City, the 
capital, is the centre of a fine agricultural section and the principal 
distributing point for the mining districts. 

It affords me pleasure to bear testimony to tie intelligence and 
faithfulness with which the oflicers and employees of the company 
have discharged their respective duties during the current vear. 

Your attention is invited to a report of the annual meeting of 
stockholders, printed herewith. 


Respectfully submitted, H. VILLARD, President. 
New York, October 1, 1SS2. 


APPENDIX. 
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1820 I. 


From gross earnings: 


Ocean division ............... 3998,539 70 
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Income Account, Year Ending June 30, 1882. 


$4,947 


17,169 
34,361 


129,194 


980 06 


16 
44 


1] 


River ee te eer 2.07 2956 73 
F i il 1,673,740 93 
Narrow-Gauge division ..------ 58,144 74 
Puget Sound Yemen 144,597 96 
“ profit on sale of steel rails and locomotives--- 
“miscellaneous interest and premiums.—-.---- 
‘operation of Walla Walla & Co- 
lumbia River railroad _..---- $129,602 52 
50d (ANU < ccc sedsien dimen 408 41 
pO TR Ne He, Sa Ren OE EIS 
a 
CONTRA CREDIT. 
For operating expenses : 
CRO I viieicniithiiaiitaeds tatty wtnion $605,103 83 
River se OE EE SNe 1,154,568 90 
ahaa REO ETS EET 645,061 15 
Narrow-Gauge division —....---- 60244 21 
Puget Sound He ih caitlin LO1,SSS 36 
”: (ROR kn sets canines tema dead 
“interest: 
12 months’ interest, at 6%, on 
$6,000,000 bonds ....-------. =—360,000 00 
: 12 months’ interest, at 8%, on 
$600,000 serip certificates ..—- 18,000 00 
S months’ interest, at 8%, on 
$600,000 scrip certificates ~~ ~~ 32.000 00 
q> 8 eee 4,745 12 
Dividends _...--.. aac iain iain + —acmieiee 
Legal expense .... ....--.- ‘ ce maine te eet 


Rent of Oregonian Railway (Limited) - 


“eo ~~ +--+: = 


67,674 


444,743 


1,296 000 


$5,128,704 7 


$2.544,S66 43 


wi 


13.600 96 


112,760 ; 
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ts Fat TE OE iki ntighirineicna mews 649,059 29 
| en re me Fe 
Total . ciate amie aah Cilia anki abenadiiaieaein manasa 1655,176 Hd 
Scrip represe nting amour nt expe ended In new con- 
a OOOO OO 
BUISEE ccctis cuind dnen cotked densa Gee oe 
II. 
PR ce ipts and Dishurse hii nts. 
Receip.s : 
BO OF SUNOS MORON oeksic ccd ncctiandan saieacnciibaiin $5,128,704 77 
rom subscriptions to capital stock : 
Balance of 2d $3,000,000 of new stock. S1S7.620 00 
Assessments of 70% on 2d 86,000,000 
OE NU CIEE oo edie knicks nhacdsce.. See 
From payments on last 50% of same. = 182,069 S2 
L569,689 82 
Sale of property : 
I 2 OOO OO 
Machinery of steamer ‘ ‘McMinnville’. 5,000 OO 
5.0000 00 
i SO 705 504 50 
Disbursements: 
a IIE IIE inci hnccicnace winch eminesl bode SE470.645 48 
For sinking fund _—__- oy ae TS Sa Ss HO.Q00 00 
i pure ‘hase of property of Puge f Sound Steam 1 Nav- 
igation Co Erpce e stil wie se leas da ie i ea tase a ~OO O00) OO 
“ new construction : 
Operated NN f LOH 5H05 YI 
IN ode ites: weeded ess cone ee 
9.0427 doe 6 


“ new equipment: 


TSE TREE i ae eS GO0.235 O98 
a TAL SAG S86 
| SOLOS2 S4 
a. a ee eM E I Se ee oT d009 37 
“ purehase of bonds of W ill: amette Transport: ition 
Oe FO vcrrmiid cic 200.000 00 
TE aii cutee andes winnie wie: einai $11,358,920 65 
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Sinking Fund tj he ra NV Co 


Des | ] _ ” 1S ! Coy) 
i NAL rCce J 4iitc Tie B i Si - - = . a nn ~ | t).? bi) 
> ’ i , *' 4 ] . ; a 
Amount paid to trustee under terms of original mort- 
| ‘ 
cage during year ending June 30, ISS2 .-.2-- HOO OO 
Amount paid to trustee under terms of Stlp- 
; 
Prieetiie . ii se : ~ try I sep MWioel 1, 1Ss0 
‘ + ii j 
ar [i 5 Si LIN) Domds Tor Six 
; ; 
fiji 4 Roe i) { i er 4 Iss] =) Tae, ti) 
» ee , 
COuyne 1 Si tel UNM) bonds for six 
r) rie : ar e >t) LSS? ne ee i yo) iW) 
cmeueemnminmnnies S40) iit) 
SSO 752 40 
(CONTRA 
) | } 4 7 ‘) 
opt) bonds retired Nov J, 1Ssi— 
PZ és $40) 53 . ; = Lop 2 
i 1 | bth) (*f)™ —— a inns: seas dane i -~ a on en — A058 , ptt 
is 110 AEA Gea ET a huss Mires Lo Soo) OO 
) pay ah ES SAD ee al, Ag a St pace Ms & 413 (i) 
4) DONS retired Ma 2k 1SS?— 
1 } . + wey 
4) il }t)s 7 Cost ce lilies si Pe ne en on tere) CEM LOSG; (yw) 
At) ee 1 Hid OO 
nsec $35.754 50 
fii) bonds retired MuUPriny yvear— 
4 Bewa ' -. - 
VO6. 20 7 gas 112. 624 ee) yt) 
| f 1 - ‘ = . on 
wal M lool, lots, 2850, 5076, 414% 
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1S.) Special Mectina of Stockholders. 


December 207TH, 1SS1. 
A special mMecting of the stoekhold 
Navigation ( Mpany was held in Portland, December Oth, LSS1, 


In pursuance of resolutions passed by the board of directors No- 
vember 2ist. The purpose of the meeting was explained in the fol- 


ers of the Oregon Railway and 


‘ 


lowing notice sent to the stockholders: 


~ 
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Office of the Oregon Railway and Navigation Company. 


PorTLAND, OreGcon, November —, 1881. 


ee ee ee ee —-— =| — 


As a Stockholder of the Oregon Railway 
and Navigation Company. 


Please take notice that on December twentieth, A. D. 1881, at 
noon of that day, at the company’s office, at the city of Portland, in 
the State of Oregon, a special meeting of the stockholders of this com- 
pany, the Oregon Railway and Navigation Company, will be held 
for the purpose and for the consideration of the matters referred to 
or contained in the resolution of the board of directors of the com- 
pany passed November twenty-first. A.D. ISS1, a copy of which 
resolution 1s hereto appended. 

The stock transfer books will be closed for stockholders’ meeting 
December first, and reopened December twenty-first, A. D. 1881. 
They will be closed for subseription rights December twenty-eighth, 
ISS1, and reopened January fifth, A. D. 1882. 

Yours respectfully, 
THEO. WYGANT, 


Seeretary of the Oregon Railway and Navigation Company. 


Resolved, That for the purpose of providing the sum of six mil- 
lion dollars for the completion of the company’s system of roads and 
for additional equipment therefor, that a special meeting of the 
stockholders of this company be, and the same hereby is, called to 
be held at its office in Portland, Oregon, at noon, on December 
twentieth, one thousand eight hundred and eighty-one, for the pur- 
pose and for the consideration of the matters contained in the fol- 
lowing resolution, to be submitted to the stockholders at said special 
meeting, to wit: 

Resolved, That the capital stock of this the Oregon Railway and 
Navigation Company be inereased from one hundred and twenty 
thousand shares, of the par value of one hundred dollars each, to one 
hundred and eighty thousand shares of the par value of one hundred 
dollars each, by issuing sixty thousand additional shares of the cap- 
ital stock to tie subscribers therefor, at par, upon payment to the 
company of the par value thereof. | 

That said sixty thousand additional shares be offered for sub- 
scription, at par, to stock holders of the COMM pany of record December 
“twenty-eighth, one thousand eight hundred and eighty-one, and 
their assignees, in) proportion to their respective holdings of stock on 
said last-named day. 

That subseription books therefor be opened at the othices of the 
company in New York and Portland, Oregon, on December twenty- 
ninth, one thousand eight hundred and eighty-one, and closed on 

January fifth, one thousand eight hundred and eighty-two. 
1S2s That all rights of subseription not availed on said last- 
named day shall be disposed of as the board shall direct. 


140 THE OREGON RAILWAY AND NAVIGATION CO. VS. 


That said subscriptions be pavable at the offices of the company 
where made, at the following dates and in the following amounts: 


January tenth, eigi.teen hundred and cighty-two___twenty per cent. 


lebruary first, , . ewan ten per cent. 
April first, a . mo ee ten per cent. 
Mav first, ‘ . twenty per cent. 
June first, . 2 cacama VOR POF CONE. 
tg ee ee ede ee ten per cent. 
August first, a i ee ten per cent. 
September first, «s ¥ oococe VON POF Celt. 


That stock appertaining to the first two instalments will be de- 
livered February first, and will be entitled to all subsequent 
dividends 

That stock appertaining to the next three instalments will be de- 
livered June first. and will be entitled to all subsequent dividends. 

That stock appertaining to the last three instalments will be de- 
livered September first, and will be entitled to all subsequent 
dividends 

That the stock books of the company be closed for stockholders’ 
meeting December first and opened December twenty-first, and be 
closed December twentyv-eighth for the PUPpPoOse of determining the 
rights of subscription and reopened January fifth, one thousand 
eioht hundred and eigzhty-two 


STATE OF OREGON, |} 
(County of Multnomah. j one 


|. Theodore Wrvyeant, secretary of the ( rregon Railway and Naviga- 
tion Company, certify that the mregoing Is a true COpYV of a resolu- 
tion passed by the board of directors of said company at a meeting 
held November 21, 1SS1. 
THEO. WYGANT, 


[SI \ | | Neer fay" ft thie f pity (foi GT if ry tne Navigation Company. 


In pursuance of the above notice the stockholders of this COmMmpany 
metat the office ofthe company, at Portland, Oregon, on the twentieth 
day of December, A. Do ISS, at noon. 

The president being absent, the vice-president ealled the meeting 
to order, 

The secretary of the company presented a certified list of the stoek- 
holders, and the obieets of the meeting as set forth in the resolutions 
of the board of directors calling the same and in the notice of the 
meeting, having been stated, the tollowing resolutions were offered 
by Mr. IE. W. Corbett, who moved their adoption; which motion was 
seconded Ly \V ‘> Ladd. losq 

The Vice president appointed ae W (‘orbett teller. 

The resolutions were adopted by the unanimous vote of all the 
stock represented at the meetings, as heretofore recorded. 

Kach stockholder, as lis Name Was called, it) person or by duly 
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constituted proxy, voted “aye,” and also deposited a written ballot 
in favor of said motion. 

Whereupon,said resolutions having received the vote of seventy- 
nine thousand and forty-four shares of the capital stock of this com- 
pany, the entire capital stock of the company being one hundred and 
twenty thousand shares, the resolutions were declared by the vice- 
president of this company to have been adopted by the meeting. 

Said resolutions are as follows: 

Resolved, That the capital stock of this company, the Oregon 
Railway and Navigation Company, be increased from one hundred 
and twenty thousand shares,of the par value of one hundred dollars 
each, to one hundred and eighty thousand shares, of the par value 
of one hundred dollars each, by issuing sixty thousand additional 
shares of the capital stock to subscribers therefor, at par, upon pay- 
ment to the company of the par value thereof. 

Resolved, That said 60,000 additional shares be offered for sub- 
scription at par to stockholders of the company of record December 
28, ISS], and to their assignees, in proportion to their respective 
holdings of stock on said last-named day. 

Resolved, That subscription books therefor be opened at the offices 
of the company in New York and Portland, Oregon, on December 
29, 1S81, and closed on January 5, 1SS2. 

Resolved, That all rights of subscription not availed of on said last- 

named day shall be disposed of as the board shall direet. 
1827 Resolved, That said subscriptions be payable at the offices 

of the company where made, at the following dates and in 
the following amounts: 


Seuetey Fe, TRG «ccon wee coum twenty per cent. 
i) Se eee ten per cent. 
April Se ee ten per cent. 
May i: jppeiiameonsienn .-twenty per cent. 
Jure ge ee ten per cent. 
July i pphamenweiee ten per cent. 
August i eatneneecieniemediaal ten per cent. 
POE: . Teton scans ten per cent. 


Resolved, That stock appertaining to the first two instalments 
will be delivered February first, and will be entitled to all subse- 
quent dividends. 

Resolved, That stock appertaining to the next three instalments 
will be delivered June first, and will be entitled to all subsequent 
dividends. 

Resolved, That stock appertaining to the last three instalments 
will be delivered September first, and will be entitled to all subse- 
quent dividends. 

Resolved, That the stock books of the company be closed for 
stockholders’ meeting December 1 and opened December 21, and be 
closed December 28 for the purpose of determining the rights of 
subscription and reopened January 5, 1882. 
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On motion, duly seconded, the meeting of stockholders ad- 
journed. 


J. N. DOLPH., 


Vice-President. 
THEO. WYGANT, Sceretary,. 


I certify the foregoing to be a true copy of the minutes of the 
special meeting of stockholders of the Oregon Railway and Navi- 
gation Company held at Portland, Oregon, December 20, 1882. 

THEO. WYGANT, Seeretary. 


Minute s of ‘he Annual Meeting of the Stockholders of this Oregon Railu ay 
and Navigation Company. 
JuNE 199rn, 1882. 

The annual meeting of the stockholders of the Oregon Railway 
and Navigation Company was held at the office of the company, 
Portland, Oregon, on Monday, June 19th, 1882, at eleven o'clock 
a.im., In accordance with the by-laws of the company. 

The president being absent, the meeting was called to order by 
the vice-president, .. &. Dolpla, lesq. 

The seer tary presented a certified list of the stockholders. 

The roll of stockholders was called. 

The vice-president stated that the first thing in order was the 
election of eleven directors to serve for the ensuing vear, and ap- 
pointed Tlenry Failing, Esq., to act as teller. A ballot was then 
taken for directors with the following result: 


Hlenry Villard received 128,254 votes. 
A. HL. Tlolmes " ime | 
WH. Starbuek 7 iz: * 
C. HT. Lewis » 126.208 * 
J. N. Dolph . igaeoe * 
S. Gr. Reed ” eT 
Win. Endicott, Jr.. 2 128,254 
Greo. M. Pullinan rs 128,204 * 
Henry Failing . ima: ™ 
WS. Ladd e ee Be Ge ag 
C11. Prescott ” 128,254.“ 


1S2u The vice-president declared Henry Villard, A. H. Holmes, 

W. TL. Starbuck, ©. HL. Lewis, J. N. Dolph, 8S. G. Reed, Wim. 
Endicott, Jr, George M. Pallman, Henry Failing, W.S. Ladd, and 
C. HH. Preseott duly elected directors for the ensuing year, and tiled 
a certificate of the eleetion. 

The resolutions adopted by the board of directors at a meeting 
held May 5d, 1SS82, in regard to the filing of supplementary articles 
of Incorporation were read by the secretary; whereupon Mr. Lewis 
offered the following resolution and meved its adoption, which mo- 
tion Wiis seconded by W. S. Ladd, sq. to wit: 

Resolved, That the directors of this company be, and they are 


- 
. 


- 
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hereby, instructed and directed to file, as soon as they can be reason- 
ably prepared and executed, supplementary articles of incorporation, 
amending article 3 of the present articles of this company by insert- 
ing at the end of subdivision VIII of article 3 of the original articles 
the following subdivision VIII: 

To construct and equip the following railroad and telegraph lines, 
namely : 

First. A line from the city of Walla Walla, in Washington Terri- 
tory, in a generally northeasterly direction to Snake river, at or near 
Texas Ferry, and thence, following the valley of the Snake river, to 
Lewiston, in Idaho Territory, with a braneh from a point on said 
Jine about three miles south of Grange City, in a generally easterly 
direction to the said city of Lewiston. 

Second. A line from the said city of Walla Walla to the town of 
Pendieton, in the county of Umatilla, in the State of Oregon. 

Third. A line from a junction with the present railroad of said 
company, between The Dalles and Umatilla, in the State of Oregon, 
at a point at or near the mouth of John Day’s river, up the valley of 
said river a distance of about ninety miles to the big bend of said 
river, with a branch from said line from a point at or near the mouth 
of Rock ereek, up the valley of said Rock creek to a point about 
thirty miles distant from the mouth thereof. 

Fourth. A line from a junction with the road of said company, 
extending from The Dalles to Umatilla, in the State of Oregon, at or 
near the mouth of Willow creek, up the valley of Willow creek to 
the town of Heppner. 

Fifth. A line trom a point of junetion with the a located 
line of said company’s road, from Umatilla to Baker City, at or near 
the mouth of Butter creek, up the valley of Butter creek to a point 

thirty miles distant from the said point of Junction. 

And to maintain and operate such railroad and telegraph lines 
and branches and carry freight and passengers thereon and receive 
tolls tor the same. 

The roll of stockholders being called, the resolution was adopted 
by the unanimous vote of all the stock represented at the meeting, 
and more than three-fourths of all the capital stock of the company 
having been voted for the adoption of the resolution. 

The vice-president declared the resolution duly adopted. 

The vice-president submitted a report of the transactions of the 
company for the preceding year, prepared by the manager of the 
company, Which was read and approved. 

On motion of Mr. Failing, duly seconded, the meeting of stock- 
holders adjourned. 

J. N. DOLPH, 


e 
Vice-President and Chairman. 


THEO. WYGANT, Secretary. 
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E. Wells Sackett & Rankin, printers and stationers, 
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1834 Oregon Railway and Navigation Company. 
Fourth Annual Report cf the President to the Stockholders for the Year 
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185¢« To the stockholders: 


The fourth year of our corporate existence, like its predecessors, 
has been very satisfactory in its general results. It brought some 
disappointments, but, taken as a whole, it is marked by decided 
general progress: As will be shown in the following, in some re- 
spects the foundations for future prosperity were rendered broader 
and sti rer than ever before. 

At the close of the fiseal vear 1881—’S2 there was every indication 
that the wheat crop of Eastern Oregon and Washington would be 
larger by twenty-five percent, than that of the preceding season ; but 
it turned out that a period of protracted drouth and unusual heat 
injured the spring-sown wheat so seriously that, instead of the ex- 
pected 150,000 tons, we carried less than 60,000 tons of wheat and 
flour down the Columbia to market The effeet was that OUP 2Toss 
earnings were fully ten per cent. and our net earnings fifteen per 
cent. less than CX PM eted, 

But this: partial crop failure brought in a measure its own com- 
pensation. It taught wheat-growers the valuable lesson that in the 
dry climate of the Upper Columbia basin fall-sown wheat is a much 
safer crop than spring wheat. Accordingly, the bulk of this year's 
crop is fall-sown, with the result that, notwithstanding the reecur- 
rence of protracted yreat heat at the most critical time, our wheat 
tonnage during the present shipping season will exceed last year’s 
by at least 100,000 tons. 

The disappointment expericneed in connection with the short 
eR of last vear appears as of little moment when considered side 
by side with the marked advances the COTM PAY las made during 
the past vear in every other direction.” To the first place, the stim- 
ulating effect of the approaching completion of the Northern Pacific 
main line upon the general growth of Oregon and Washington Ter- 
ritory, to which reference was made in mv last report, Was felt even 
more deeply and widely than heretofore. Immigration to the North 
Pacific (oust regions by our owl lines of steamers and those of the 
allied companies was larger by nineteen) per cent. and of a much 
better class than ever before. Business of « very kind showed greatly 
Increased activity. There was not a town, village, hamlet, or single 
farm in all Oregon and Washington that did not feel the apprecia- 
tion ol re al estate ana of almost cyt ry oth r property, We reaped 
a direct benefit from all this new development in the marked 
growth of our misecllaneous business. Full exhibits om this point 
are embodied tn this report, It should be considered in this con- 
nection that, while in the vear ISS1—S2 eleven rer ce nt.of our vross 
earnings were derived from the transportation of Construction mate- 
rial forthe Northern Pacitie and for our own account, our earnings 
from the same source during ISS2—'S> were only seven per cent. of our 
total ross, Again, we carrie d In othe first tnentioned vear PHO 497 


tons of flour and wheat against 150.537 tons in the last mentioned 
(including Eastern Oregon and Washington Territory, as well as the 
Willamette Valley). That, notwithstanding the greatly diminished 


income from these two sources, Wwe have more than held our ownh in 


lu—: 
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earnings affords striking and gratifying proof of a great gain in the 
general earning capacity of your property. 
fn the next place, mention must be made,as of even greater im- 
portance than th satisfactory increase of our general business, of the 
consequential developments In connection with the several lines 
tributary to our system that have taken place during the past vear. 
The last difficulties in the way of the completion of the Northern 
Pacific Transcontinental line were removed. The line will, in fact, 
be opel for general trathic by the time this report will be in your 
hands. Another hardly less important consummation daring the 
year Wiis the definite shaping of our rr lations to the other Lrahscoh- 
tinental system, under the control Gf the Union Pacific Railway 
Company, that is also secking connection by rali with Oregon, ‘This 
Wits brought about by means of a formal contract, bearing date of 
February 23, 1883, under the terms of which the point of Junction 
of the two sVstems will be within il short distance of the eastern 
boundary of Oregon, and the entire Oregon and Washington Terri- 
tory traflic from and to the Union Pacitie and its extension, the 
Oregon Short Line, will pass over our Baker City Braneh and matin 
line. Both contracting parties are using the utmost exertions to 
carry the agreement into practical effect by the completion of their 
respective lines to the point of Junction 
ISod The ive neral etlect of this change will be to make our SVs- 
tem the pn rmanent channel for the entire transportation 
business between the North Pacific coast and the two tributary 
transcontinental =Vstemis, W hich re pres nt a total of over seven thou- 
sand miles. | take much satisfaction in congratulating vou upon 
this auspicious consumnuiation, which has been my steady aim eVer 
since the organization of our company, but which T hardly ex- 
pected to see filly accomplished in this carly stage of our existence, 
| have the gratification of b Tie able to reeord il similar SUCCCSS 
of much consequence in another direction. The Oregon and Trans- 
continental Company, owning a majority interest in the stock of this 
company, entered tito arrangements during the vear for the perma- 
nent lease, with the right to terminate it in three vears, of the lines 
of the Oregon and California Railroad Company and tor the com- 
pletion of that company’s main line to the California boundary, 
where It Is to connect uuder existing contraets with the Central Pa- 
eitlie s\ SiLCIn. Tlie lense lies already taken etlect, ana the yunetion 
with the Central Paeitic will be made within twelve uronttes The 
controlling iuterest which the Oregon and Transcontinental Com- 
pany has thus secured, both inthis and in the Oregon and California 
Company, relieves us permanently from. the danger of competition 
for the trathe of Western Oregon, and assures to us a controllin: 


(v jll- 
fluence over the tratlic ot the throne] 


| 


el rail line which will be formed 
by the completion of the Oregon and California from San Francisco 
to Puget Sound, through Northern California, Western Oregon, and 
Western Washington. This line, owing to the nataral character- 
istics of that part of the Pacific coast, will be for all time the only 
railroad connecting those rich and rapidly growing regions. — It is 
destined to supersede Our steamship line between San Francisco and 


——— 
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Portland, at least as far as it has been the channel of the passenger 
travel. This was inevitable, but the relative decrease of our steam- 
ship receipts on this account will be more than compensated by 
large increase of the earnings of our railroad lines. 

With the tributary relations of the Northern Pacifie, the Union 
Pacific, and Oregon and California Companies thus permanently 
established andthe more r pid eeneral growth of Oregon and W asli- 
ington Territory, assured by the completion of the new transeon- 
tinental lines and the all-rail connection with California, it is not 
too much to expect that, great as the success of the company has 
been in the past, it will be far exceeded in the future. 


kinancial Record, 
Issue of additional stock 


lL explained to vou in my last annual report (page 9) that a large 
additional sum of tone VY ovel anid above the the ‘hh FesOUTCes of the 
COPD P RAUL would be requ lired to complet e the projected svstem) of rail- 
road lines. Subsequent estimates showed that about SH000 000 
would he required tor that PUPpOse, cencd thee board of directors de- 
chded that i would be for the best interest of the stockholders Lo 
raise this amount in accordance with our prist practice, VIZ., by al 
further issue of stock 

vecording|\ _ a Syne cial meeting of thie stockholders Wiis called to 
meet at Portland on December Oth, ISSZ, and to authorize the pro- 
posed increase of the capital stock and presertbe the manner in 
wit iF thir “ite should be etleet d 

The me th gy Was held at the time specified, U2 per cent, of all 
the outstanding stock being represented. By a unanimous vote the 
following resolutions were adopted, to wit: 

‘Resolved, That the capital stock of this the Oregon Railway 
and Navigation Company be increased from one hundred and 
elahlity thousand CP SOC) shares of the par value of one hundred dol- 
lars each to two hundred and forty thousand (240,000) shares of the 
par Value of one hundred dollars each by Issulig SIXTY thousand 
‘HO000) additional steer - of the capital stock to subseribers therefor 
al prap Upon parvrnrent to the COTMP ATS of the par value thereof, 

That satd SIXtV thousand (60,000) additional shares be offered for 
subseription nf pear to stockholders oft the COMpPany, of record [e- 
ecember lth, ISS2, ane their AassiZnis, it proportion to their re- 
spective holdings of stock on said last-named day, and that sub- 
scription books therefor be opened at the ofhices of the company, in 
New York and in Portland, Oregon, on December ZOth, ISS2Z. and 

clos don 1). Ue mber ist, ISS2 
INive ‘That all rights of subseripftion heat availed of On said last- 
named day shall he disposed of as the board of directors shall 
direct. 

That said subseriptions shall he pavable at the othees of the Coln- 
pany where the “alhie shall be severally nade Cr) the following days 
and in the following amounts, VIZ: 
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} ‘ : _ ° mPY 
January th. 1SSo ae twenty per cent 
March Ist, 1585 twenty per cent 
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stock to be issued in accordance with vote of stock- 
holders Decor ber eth. Bate i’ toa 2 : — , aoe > SOO PSS 
rom sale of real estate, being the proces ds of the sale of 
our terminal wrounmds amd the Improvements thereon 
to the Northern Paerti berminai Company, as set forth 


Ihe bot 
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SHolGappears in the rece Ipts from 


ili, the amount received 
» construction.) 


({ yf this aroun Ss 


enle of l'é lb estate, V lif Ss.) 


——- =e = 
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for betterny nts. was eredit 


“Add surplus profits for fiscal vear ending June 30th, 


ISS3 226.284 


Total means for construction Purposes for year 
ending July ist. ISS3 SG.478.794 
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Subsequently to the presentation of the last annual report it was 
decided, in order to meet the Oregon extension of the Union Pacifie, 
to extend the Baker City Branch about fifty miles further east than 
Was then contemplated. This extension, together with the necessity 
of reducing the grades and curvatures on the mountain division of 
the line with reference to the heavier tratlc assured by the connee- 
tion with the Union Pacifie svstem, and, further, the great amount 
of rock-work encountered inthe same division, will add to the cost 
of the line about 81,800,000. 


As nearly as can be estimated there will be required for the com- 
. | : . 
pletion of the Baker City and Pendleton and Walla Walla 

LSoy Branches, from June 50, 15835, about .-..----- $4,000,000 

There remains to be paid on account of the Puget 
214.000 


ee 


Requirements for construction for next fiseal year, $4,214,000 


The means in hand available June 50, 1883, for the completion of 
the company’s lines amount to about $3,514,000, leaving a deficiency 
of SHO0,000 to be provided for. As no portion of this will be re- 
quired before midsummer, ISS4. vour board deem it best to await 
the result of the company’s trathe during the ensuing half year be- 
fore presenting any plan for mecting the requirement. 


Trathie 
The mileage operated on the ocean, Puget Sound, and river lines 
! ge oO} : : 
remains the same as the year before. 


To the railroad mileage the following additions have been made 
during the year, viz: 


sl lu SS, rae Pe 49 
oemteees OS Dees we thm ee 78.0 
On Walla Walla and Pendleton branch ..~....-cam«<+cocece< 0) 

I i .  cites estes. nen ee 


Making the total railroad mileage operated June 50th, 1883, as 
follows: 


Standard Waug@e . .. 2.0 00 cone coc eng cone coeeces coces 12 miles, 
Narrow gauge (leased lines) -.-~..--~--- ow quateaiaamad a 
TE cd ckcdibaatiunesco nuns ais G12 miles. 


And making the grand total mileage operated by the company 
2,187 miles. oc a 7 

Your attention is invited to the subjoined statistics of freight and 
passenger tratlic for the year as compared with those oft the previ- 


ous yeur: 
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a1 es ° is iT" i l! i? er Cy] iss Ma rs earried 
much ¢g | r : sidera nerease of earnings 
| . - ~ fe | i i . i J 1 | addy Irie bith ned 
| | 
Sey ee A i flour against ZO0.497 tons 
. ) ' . | transportation of yvrain 
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’ 4 : ’ , ’ 
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Year ending lear. ending 
‘ ¥ si . *? . 
(-ross earth (Fs Ltt oULTa, June Oth, lncrease 
Twwrd ISS35 
Paysse ? re?) » | ON | oot; 85) 81 POD ya 4 8759.46; aT 
lreigh O4.868 BU 3.408.569 3] a) 2hoD Ol 
Mail and expeess Mae eae Lodo SO Dives 2d 
Miscellaneous 14s 84 214,488 24 126.485 40 
. } > _ ‘ _- - -_ " - -., aaa 
otal 54.3449380 O06 8d.100512 oi Slozioe Ol 
1) r i~f 
Phere ise yy recent.oin VPoss Carnings, 3% 
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Paens wrens caritens, 19606 o oon concisenace SOLOOQo12 57 
' operating expenses .u. - ol a See PO24LTO 66 
Net earnings i nhdeiniiainnse > ae eminieediaiem: aa oe 
‘sé ‘ oe é » > *e) 
ISS] od oman a = —e ae om aie aii ee ena 2 405.115 5 
e 
ce EE MMOLE SF Peake las TE Een am $73,228 28 
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The ratio of operating expenses was exactly the same as last 
year, viz., O14. 
S359 The completion of the Northern Pacifie main line and of 
the Oregon Short Line will work great changes in the course 
of our traffic. As far as thé former road is concerned, the changes 
have already commenced. In the ease of the latter they will come 
about later. Their nature and extent will be governed by the pro- 
Visions of the contract of February 25d, 1883, between the Northern 
Pacitic, the Oregon Short Line (Union Pacific), and the Oregon Rail- 
wav and Navigation Companies. 

Qur superintendent of trattic has made a careful study of the 
practical effect under these provisions of the opening of our two 
transcontinental connections and believes that the change in the 
currents of tratlic that will result therefrom will give a very consid- 
erable increase of earnings to this company. 


(onstruction and Equipment. 


As in previous Vears, a great amount of work has been accom- 
plishe din the construction department, After the long delays CX- 
plained in my last report, the main line was finally finished through- 
out its entire length by the completion of the section from the 
Cascades to Portland on Oetober Sd, bs -2 The first regular through 
train left Portland November 20tli, ISs2. The expenditure on this 
portion of the line during the year amounted to $1,112,912. 

During two vears experience in operating the Columbia River 
Line it became apparent that without additional protection of the 
road-bed from injurv by the regular summer floods economical 
Operation Wiis hardly practicable. Upon the recommendation of 
the engineering department the management authorized such 
lheasures as would ensure absolute protection, 

Accordingly, during the past vear the track was strongly rip- 
rapped for a distance of 207,670 lineal feet, between Portland and 
Wallula. The line was also considerably improved by the redue- 
tion of heavy curvatures and the substitution of steel in place of 
Iron ratls tor a distance of thirty-two miles. For these various bet- 
terments So09 504 was expended. 

During the vear the Baker City branch was fully completed to 
a point near the summit of the Biae Mountains, and the work be- 
tween that point and the southern slope of the mountains well 
opened. Owing tothe searcity of railroad labor, caused by the eon- 
struction of other lines, the contractors experienced considerable 
ditticulty in obtaining the requisite working foree. This difli- 
culty las been overcome since the OPCriN ge of the present working 
SCUSOT. 

Every effort is being made to complete this line to a connection 
with the Oregon Short Line at the earliest practicable moment. 
There are now finished ‘seventy-eight miles of the line, including by 
far the heaviest portion of the work. Sixty-five miles are open to 
traffic. 
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The total expense on the Baker City branch during the year was 
$2,018,735, which includes rails for the entire distance. 

On the Grange City branch $196,968 were expended for better- 
ments during the vear. At Prescott the yard facilities were largely 
increased, that town being now the terminus of the middle division. 


_— 


The Walla Walla aud Pendleton branch is completed to Milton 
and detinitely located from Pendleton to Centerville. For this latter 
portion of the line we have obtained the right of way through the 
Umatilla Indian reservation. A party of engineers are now engaged 
in making the final location between Centerville and Blue Mountain 
station, which will complete the line from Walla Walla to Pendleton. 

The following table shows the amount of grading and track-lay- 
Ins accomplished to the end of the fiscal year: 


Tahli Show NY Aine } 4 ft Gara 14) qa id T ach-La hi] During (lil / to the End of the 
Kisceal Year Kind ig dune DK, 1885. 


(srading Prack-laving 

During fiseal vear lotal to end of vear. 
| yy | i 
I it! i ! \ \ ‘ 
‘ Pyea fain Bite Total lain — Potal 
hive tracks Ine (racks 
i] Miles 
|’ mdand Da . “ ’ (4 1 sft , Y 
Ls ania bie ‘Z.4 ib ary , 17.4 
('« 4 i Wa " 1] | | 2.1 1333.1 4 Bed. 
Wa add Walla Wa 1.2 2.9 41 
\' i i Wa aciteet i i i { ‘ ; 4 S34 
| aned den ! bh 2 boo 
W Walla and MM | eS | i 13.4 13.1 ‘} 13.4 
‘ i Vi vith isa banve ad is ii4 y Pe 
tr rand. ey! jis 44.7 r 5.4 oct y 4 au 
Ia Vy i‘ fax is ‘ ! 44 2 | 14 
I iis bir [s.7 ] 4 14) Hf (77.5 
‘Being | Lif tN the Oregon and Transcontinental Co. in eonneection with our “Vst in. 

a) a 33° : ; . i . } r . , ‘ . . 
1S3h Phe filling up of the grounds below Albina and thei 


preparation tor the erection of shops, warehouses, and other 
terminal facilities prior to the transter of those properties to the 
Northern Pacific Terminal Company was prosecuted with very 
little interruption, and excellent progress made in this undertaking. 
The large wharf at Albina was completed, as were also the coal- 
bunkers and wheat warehouse and double-track ineline for the 
transter of freight and other small temporary. structures. All of 
this property was turned over to the Northern Pacific Terminal 
Company on December Lith, ISs2, and that company is now vig- 
orously continuing the work. 

The construction of the dry-dock, although meeting with great 
hindrance to rapid Drogress on account of the character of the ma- 
terial to be excavated and the periodical high stages of the river, 
is proceeding satisfactorily, with a prospect of its speedy comple- 
tion. 


he 
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Our railroad equipment, steamships, and steamboats have all 
been kept in thorough repair and are to-day in a very perfect con- 
dition. 

Early in the spring of this year it became evident that the local 
Puget Sound trade would shortly demand greatly increased facili- 
ties. The board of directors therefore authorized the president to 
provide two new iron and steel side-wheel steamboats, and these were 
contracted for at a cost of 8285,000 each. Both boats are launched, 
and will be completed some time in October. They are 270 feet 
keel, 200 feet over all, and 40 feet beam. They will be furnished 
with every modern appliance for comfort and safety. 

The following is a list of the structures erected during the year: 

Machine shops at Prescott. 

1! freight and passenger depots. 
eating-houses, 
stock vards. 
round-house., 

3 section-houses for white laborers. 

Z st ction-houses for Chinese laborers. 

| tool-houses. 

S Water-tanks, 

4 windmills. 

1 baggage-room and offices. 

l sand and oil house. 

2 turn-tables, 

The following additional equipment was provided during the 
year: 

1-4 locomotives. 


» first-class coaches. 


| 
l 
l 


l baggage ear. 

1 mail and express ear. 

10 caboose ears. 

| pay car, 

126 box cars. 

10 stock ears. 

16 flat cars, narrow-gauge div. 

69 hand push cars. 

1) dump cars. 

3 tool cars. 

0 show-plows. 

Ti rminal Construction. 

Under this head I explained in my last annual report the reasons 
that led to thr abandonment Ol our plan ior providing terminal 
facilities on our property in South Portland. T also deseribed to 
you at some le nath the project ot providing them in) the northern 
part of the city, in conjunction with the Northern Pacific and 
Oregon and California Railroad Companies, at a point most con- 
venient for the common purposes of the three com pant Ss. 

In pursuance of this plan this company proceeded to acquire a 
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Propit and Lass Account, June 30th, ISS3. 


CREDIT. 


Giross earnings: 


(deean division CORE FO ees nw ee Panag Peete Sel SUSOLOSS re. 
River Re ec ene npeerae omeecnue Tee oe 
Railroad “ sles <diiaies eshlic-accnbins “wads se 
Narrow-aee GIVitttll .6 nnncncou conc O1477 S4 
Puget Sound « eo GA aaa . - 245.449 3 
Interest on open accounts and bills receivable... 22. 


Interest on bonds of Willamette Transportation and 
Locks Co., owned by this company, from March 
] 
i 


oth. TSSv. to June oth, ISS3 rr TT TTT. lel 


Received from rent of warehouses, narrow-gauge 

division, and other DFOPCPLY nnene oonacccancen 

DERIT. 
Operating expenses ° 

i eee 
River i ee 
Railroad “ NN REE TR ee RES Ee eee OOO) OB 
Narrow-gauge division a as lk S1.955 97 
Puget Sound Di ce ieee, ee 
axes sii iat i i lt ac i a i i al i aan ia i ll a i ie ee 


lnterest— 
(dn bonds: 


6 months’ interest, July Ist, 1852, to 
January Ist, 1SS0, on $5,521,000, at 
() per ce | eee 

6 months’ interest, January Ist, 1883, 
to July Ist, 1SS5, on 85,788,000, at 

173.640 OO 


) per ia i 
Qiu serip certificates: 

1 vear’s interest, July Ist, 1882, to June 

SOth. ISS5. Ol) SS] POO 000, at be per 


cent. per annum -.-.--- OOOO OO 


eee ee 


eolicelieenamenentinmdl 
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S5.L00512 57 
yf & 1-0) 43 


PO SS4 OO 


S58? S85 


SO.LSDS.679 SS 
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44 


L170 66 
»99O5 3D 


1270 O00 
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ee uitniniebian ee oo 
Sinking Fea eae MMC i oe NN a AT ON HO000 OO 
Supplemental sinking fund .... .. 202. cecccenccace 11,7530 00 
General expenses : 
Services Farmers’ Loan and Trust Company, paying 
dividends and interest on bonds and transferring 
stock, ete., August 21, 1579, to August 21, 1SS2-_- 7,000 OU 
Rental: 
Oregonian Railway Co., Limited, for year ending 
i I ia ci i i 140,429 28 
$4900 595 29 
CS DOG a bn Kteenn Sabie wet ew ne wheel 226,254 Ob 
Add value of bonds retired by sinking fund during 
the vear, at DAE annnne once cmes cone commeeoveunen 65.000) OO 
Net surplus during the year.... .----- onsen  Qaeu,ae4 GC 


183 II. 
Receipts and Disbursements. 


Receipts. 


As per profit and loss statement -...-. .-.......... $5,] 


‘rom sale of capital stock : 
Proportion of 2d 86,000,000 
Increased capital stock 
paid up and issued_~—~_81,800,000 00 
Less advanced payments 
made by subscribers last 
SOO ancien dasa hates thi 182,069 82 
S1.617.950 18 


Assessments on 53d SH 000,000 inercased 
Ee ll 
Payments on Sd 86,000,000 increased 
capital stock made by subscribers prior 
BE hibits tinier cies cos 200,285 39 


ne 
Walla Walla and Columbia River R. R. ('o, ; 


Sale of equipment and material... 


SS.560 


85,679 85 


S9 


$10,928,770 


OS 
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Disbursements. 


As per profit and loss statement -.--..-- 


lor additions to property: 


Construction and equipment... ---- 
(onstruction, railroad (ned Oeae coecae 
Equipment, railroad......-.... ann 


S497,158 41 


SOU AE OT 


OB0.695 55 


For sinking fund: 


Annual payment under mortgage ~~ 
Interest on bonds retired ...- ——— 


860,000 00 
11.730 OO 


For Walla Walla and Columbia River R. R. 


Co. : 


Construction, main line ..---.----... 
Blue Mountain Branch, change of gauge 


S14.508 65 
LO 464 79 


- . “y = 
$4 a , yf 1399 


4.997 276 


— ~ iy 
(1,730 


24,975 - 


— 
ey 


OW 


$10,053,375 
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183n VI. 
Stutement of Sinking Fund to June 30th, 1883. 


RIANSe FUNG GE, HOt eaiensswecccuncsanmeies 
Amount paid to trustee, under terms of original mort- 
gage, during the year ending June 30th, ISS3 ....2- 


Amount paid to trustee under terms of 
supplementary mortgage of September Ist, 
ISSO0; coupons due on $179,000 bonds for 


6 months ending December dist, ISS2 .. $5,570 00 
Coupons due on S8212.000 bonds for 6 
months ending June 30th, 1883 ....-2 2. 6.360 00 


161 


$14,977 90 


60,000 00 


ll, 700 00 


CONTRA. 


30 bonds retired November 50th, 1882: 


BO oh SGC rs Cc ckk nhietnnn ccna 10,886 00 
Oat ive, iii a icaieiides 
pat LOW24, gee ee --. 0,462 00 
Dat 109.00, . ips einen i ieee dgnenaenniinaeeniniica: «ae 
53 bonds retired May 31st, 1883: 
Sat SOG, Cited ereccccecadat 6.509 40 
a a a inninn 5.437 O00 
Hat 108.09, go a 5.449 50 
Sat Se ie eteneenen 5.462 00 
ae ie tenn osan Ge oe 
i a i a when 5492 50 
2a SO” ee ie beeesiocnseend” eee 


63 bonds retired during the vear: 

Nos. 172 | 5, 438 | 40, 542 | 3, 725 | 7, 925, 1495 | 5, 
1562 | 5, Iie, 1716 | 17, 2675, 2804, 3004, 3139 | 40, 
S142 | 3, 8200, 3535, 3679, 4235 | 6, 4272, 4290, 4401, 
4404 | 9, 4651, 4655, 4616, 4675, 1679, “4904, AN35, 
4938 | 42, 5075, 5274, 5278 | 9, 5340, 5426, 5607 


Pneetes FONE Gee, BOO Ok cnc cae dense 


, 


$86,707 90 


32,722 00 


36,009 90 


17,976 00 


$56,707 90 


Minutes of the Special Meeting of the Stockholders. 


DecemMBerR Oru, 1882. 
A special meeting of the stoc ‘kholders of the Oregon Railway-and 
Navigation Company was held in Portland December 9th, 1882. 
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The purpose of the meeting was explained in the following notice 
sent to the stockholders: 


Office of the Oregon Railway and Navigation Company. 


PORTLAND, OREGON, November 1st, 1882. 


~~ —_—— ere ere ewer eel er rr ~—-— = 


As al Stockholde r of the Cary fou Railway 
and Nat igation Company. 


Piease take notice that on Deeember Oth, A. D. TSS2. at noon of 


that dav, at the COTH Pan 's othice, at the cliy at Portland, In) the 
state of Ore COT, al spechul meeting of the stock hold: rs ol this COM>: 
pany, the Oregon Railway and Navigation Company, will be held 
for the PUP Pose and for the consideration of the matters referred to 


or contained 1n) the resolution of the board of directors 


ISoo of the COM pany passed October 50th, A.D. 1SS2, a COPY ot 


Which resolution is hereto appended 
‘The stock transfer books will be closed for stockholders’ meeting 

November 2Sth ana reopened December 12th, A 1). Issv They 
will be closed for subscription rights December 19th, ISS2, and re- 
opened January 2d, A. D. ISS. 

Yours resp ctfully, TTT be . = yi ‘ANI. 

[SI AL. | Seeretaury of the Orcqon Railway and 
Naviygation Company. 


Resolved, That for the purpose of providing the sum of six mil- 
lion dollars (86,000,000) for the general purposes of this company 
il special lnectlogy of the stockhold rs of this COTIPANN be, ana the 
same Is here by, called, to be held at the COUT Panny 's ottice, in Port- 
land, Oregon, at noon on December ninth, one thousand eight hun- 
dred and eighty-two, for the purposes and for the consideration of 
the matters contammed in the following proposed resolution, to be 
submitted to the stockholders at said special meeting, to wit: 

* Resolved, That the capital stock of this the Oregon Railway 
and Navigation Company be increased from one hundred and eighty 
thousand (LSO,000) shares, of the par value of one hundred dollars 
each, to two hundred and forty thousand (240,000) shares, of the par 
value of One hundred dollars f ach, Ly Issuing SIXtV thousand COO) CHO) 
additional shares of the capital stock to subscribers therefor at par 
Upon payinent to the Company of tne pear value thereof, 

“That said sixty thousand (GO,000) additional shares be offered 
for subscription, at par, to stockholders of the colpany, of record 
December nineteenth, one thousand eight hundred and eighty-two. 
and their assigns, in proportion to their respective holdings of stock 
on said last-named day, and that subscription books therefor be 
opened at the oflices of the company in New York and in Portland, 
Oregon, on December twentieth, one thousand eight hundred and 
eighty-two, and closed on December thirty-first, one thousand eight 
hundred and eighty-two. 
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“That all rights of subscription not availed of on said last-named 
day shall be disposed of as the board of directors shall direct. 

“That said subscriptions shall be payable at the offices of the 
company where the same shall be severally made on the following 
days and in the following amounts, viz: 

“January 6th, 1SS3, twenty per cent. 


“March Ist, “. twenty per cent. 
“ May Ist, “ twenty per cent. 
“ July 2d, * twenty per cent. 


- Septem be ri... * twenty per cent. 

“And that stock ‘bpp riaining to said subseriptions be delivered 
on and after September Ist, 1885, upom payment of all the instal- 
ments thereon. 

“That a rebate of interest at the rate of six per cent. per anna 
be allowed upon anticipated payments of the several instalments. 

"That certificates be issued to each subseriber representing the 
number of shares of stock so subseribed for and indicating the num- 
ber and amount of instalments paid thereon. 

“That the stock transfer books of the company be closed for the 
special meeting of the stockhold rs On November 2Sth, ISS2, and 
reopened December 12th, 1882, and be again closed for the purpose 
of determining the rights of subseription for the additional shares 
of stock on December 19th, 1882, and reope ned January 2d, 1883.” 


STATE OF OREGON, , 
County of Multnomah. j ont 
[. Thi olore W ygant, secretary of the ( rregon Railway and Navi- 
vation Company, certify that the foregoing is a true COpy of a reso- 
lution passed by the board of directors of said COM pany ut. a meet- 
Ing held October SOth, 1SS2. 
PSEAL. | THEODORE WYGANT, 


Neeretary of the Oregon Railway and Navigation Company. 


In purstlanee of the above notice the stockholders of this com- 
pany met at the office of the company, at Portland, Oregon, on the 
Sth day of December, A. D. 1882, at noon 
LSop The president being abs nt. the vice-president called the 
mnecting to order ana submitted the proceedings of the meet- 
ing of the board of directors held OctoLer 30th, 1SS2, directing a 
special tneeting of stockholders to be called for Deeember Oth, 1SS2, 
and also the resolutions subimitted by said directors’ meeting, and 
which are embodied in the foregoing notice signed by the secretary. 
[pon motion, duly seconded, the meeting adjourned, to meet 
again on ‘Tuesday, December 12th, ISS2, at 2 o'clock p. m., for the 
purpose of considering the above resolutions submitted by the vice- 
president. 
~ Upon reassembling pursuant to adjournment the meeting was 
called to order by the viee-president, who presented a certified list 
of the stockholders of the company. 
Upon the roll of stoekholders being called 165,914 shares were 
found to be present, either in person or by proxy. The above- 
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mentioned resolutions were offered by Mr. H.W. Corbett, who moved 
their adoption, which motion was seconded by Mr. ©. TH. Lewis, and, 
having received the Whiahinous vote of all the stock represented ut 
the meeting. as heretofore recorded, being more than two-thirds of 
the capital stock of the COMpAany (the entire capital stock of this 
COTM pany bemg PSO 0) =f) res), the resolutions were declared by the 
vice-president of this company to have been adopted by the meeting 
in words and hhoures as set forth in the secretary's notice. 

(Oty motion, Cui seconded, the Spy chal meeting of the stockholders 
adjourn: d 

Jj. N. DOLPH, 


Vive . Pre ail yl and f haurman. 


THEO. WYGANT, Secretary 


Minute. ob the Annual Micting of thee Sloe Lholders. 


JUNE 18TH, 1883. 


i] 


The annual meeting of the stockholders of the Oregon Railway 
and Navigation Company Vis rede al the othice (I the COTMPAnY, 
Portland. Oregon, on Moudav, June Isth, ISS5, at eleven o'clock a 
m., Ih accordance With the b hws oft thr COMA 

The president being absent, the meeting was called to order by 
the vice-president, J. N. Dp pha, lose 

The secretary presented a certified list of the stockholders. 

‘| he roll Oy] the sto kK hiolele rs Wiis called ani 168 276 shares were 


found to be present, ¢ Ither in Person oF by PPrONY., Phe minutes vt 


the annual neehihg held Jone 1l9th, ISS2, and special meeting of 
stockholders held Deeember Oth and l2th. TSS2Z, were read. and. 


) 

upon motion of Mr. Lewis, duly seconded, were approved. 

Mr. Failing offered the following amendment tothe by-laws of 
this company, Which motion was seconded by Mr. Lewis, to wit: 

That article | of the by-laws of this companyv—the Oregon Ratl- 
way and Navigation ¢ OTEbpRaTay —be, and the saliie Ix hereby, amended 
so as to read as jollows 

a 1. The othieers of the corporation shall he a president, vice- 
president, miathaver, secretary and assistant se retary, treasurer and 
assistant treasurer, comptroller, and a board of thirteen directors.” 

The said amendment was adopted by a unanimous vote of all the 


stoek Peper settle | 


LSoy The Vice-president stated that the next thing in order 
was the election of thirteen directors to serve for the ensuing 


year. A ballot was then taken for directors with the following 
result: 


Henry Vill irs] re ceived LOS 276 votes, 
A. Il. Holmes o LOS 276 “ty 
W. HL. Starbuck ¥ 1.276. * 
C. H. Lewis se LOS.276 ‘ 
J. N. Dolph a 1GS.276 =“ 
S. ds. Reed - LOS.276 - 


Wim. Endicott, Jr., a. IGS275 


Ret em AN ea a a wa 


— 


. & a 
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Henry Failing received 168,276 votes. 
W.S. Ladd oe 168.276 * 
C. H. Prescott ~ 168.276 * 
George M. Pullman . 168,276 “ 
N. P. Hallowell " 168,276. “ 
H. W. Corbett 1GS.276 = 


Whereupon the vice-president declared Hlenry Villard, A. H. 
Holmes, W. H. Starbuck, C. H. Lewis, J. N. Dolph, S. G. Reed, Wim. 
Knadicott, Jr. Ilenry hailing, Ww. S. Ladd, C. Hi. Prescott, (eo. M. 
Pullman, N. P. Hallowell, and HL. W. Corbett duly eleeted directors 
for the ensuing vear, and filed a certificate of the election. 

On motion of Mr. Lewis, duly seconded, the annual meeting of 
the stockholders adjourned. 

J. N. DOLPH, 


lice- President and Chairman. 


THEO. WYGANT, Scerctary. 
(Tere follows Map) marked }?. 1S5r.) 


1S4 The said plaintiff, to further sustain the issues on its part, 
called Theodore Wvygant as a witness in its behalf in said 
trial, who, being sworn as a witness, testified that he was the seere- 
tarv of the Oregon Railway and Novigation Company and thie 
custodian of the record of the proceedings of said company’s hoard 
of directors. Said witness thereupon produced such record and 
read in evidence therefrom the proceedings of a meeting of said 
defendant's board of directors held (>t) May Ist, 15S2. 
A transcript of the record of such proceedings sO read, duly cer- 
tified by said witness, as secretary of defendant, was thereafter, by 
consent of the parties, filed in said cause, and is as follows: 


185 Oregon Railway and Navigation Company. 
Certitied Copy ot PR. solutions. 


Ata regular meeting of the board of directors of the Oregon Rail- 
way & Navigation Company, held at Portland, Oregon, on Monday, 
May Ist, A. D. 1882, the following resolutions were adopted, to wit: 

On motion of Mr. Lewis, seconded by Mr. Prescott, it was 

Resolved, That the president and assistant secretary or the vice- 
president and secretary of this company, as shall be most conven- 
lent, be, and they are hereby, authorized to exeeute, in the name of 
and on behalf of this company, under their official signatures and 
the corporate seal, an agreement tor the purchase by t'iis company 
from the “ Oregon Warehouse Company ” of the warehouses of that 
company along the line of the railroad of the “ Oregonian Railway 
Co., L’d,” of which the following is a copy, to wit: 
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Memorandum of agreement made the sixth day of April, in the 
year of our Lord one thousand eight hundred and eighty-two, be- 
tween the “ Oregon Warehouse Company ” (hereinafter called the 
warelouse COTIPANY, of the first part, and the Oregon Railway 
and Navigation Company (here Inhafter eatled the railway CO: 

pany), of the second part © 
First. The warehouse company hereby sells and the railway 
company hereby purchases all the property of the warehouse 
company, real and personal, of every nature and ‘deseription and 
Wheresoever situated, For further certainty, said) property, or a 

’ 


portion thereot as Pay appear, is described as follows, viz: 
All those certain warehouses of said warelouse COMIpPAany, with 
all their several appurtenances and belongings, situated in 
ISG the State of Oregon, at French Prairie, Woodburn, Forses, 
‘Townsend, Llowell’s Prairie, Icast Side Junetion, Macleays, 
Waldo Tillis, West Stayton, Scio, West: Scio, South Santiam, Lengs, 
Lawson, Bellville, Brownsville, Armstrong's, Western Oregon Cross: 
Ing, Dallas, and Airlie. 

Second, The consideration of such sale is forty thousand twenty- 
one 3% dollars, which shall be paid by the railway company to 
the warehouse Company as follows: One-third thereof on the first 
dav of November, one thousand erohit hundred ania f lo hity “TWO: one. 
third thi reat on the first day of May, Ole throtssnie ( ler tif hundred ’ 
ana { lor hity thine ¢. ania thie balanee this roeohon thre first day of Nove til- 
ber, lie thousand eroht brernicd ye 7 ana elolity-thire (’ Such consider 
ation money shall be evidenced by three promissory notes, executed 
and delivered by the rarway COM pPany to the warehouse companyvat 
thetimeottheexccutionand delivery of thisinstrument, each of which 
shall be for one-third of such consideration tnoney, shall be of even 
date with this instrument, shall by their terms be pavable re spect- 
ively on said first days of November, one thousand eight hundred 
and eighty-two, and of May and November, one thousand eight 
hundred and elehty-three, and shall bear interest from their dates, 
at the rate of six per cent. per annum, until ther payment, respect- 
ively. 

Third It Is the understanding of the parties hereto, uf thie time 
of the execution and delivery of this tnstrument, that all the said ware- 
houses hereinbefore specified ane any and all warehouses of the ware- 
house company hereby sold are situated on land or property owned 
by a certain corporation known as the Oregonian Railway Com- 

pany, Limited: butitis expressiv provided and agreed that, 
ISy) in the event of any of such warehouses being situated on other 

property or land than that of the said Oregonian Railway 
Company, Limited, as aforesaid, the warehouse COTM pan, Upon 
being notified of the fact, shall forthwith, at its own expense, procure 
il wood and perfec! title in fee siinple In and to the railwav com- 
pany of the property or land upon which such warehouse or ware- 
houses may be situated. 

Fourth. The purchase shall be completed upon the execution and 
delivery of this instrument, and thereupon and thereafter the ware- 


eit iy, wh i Aas grt 
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house company shall execute and do all such assurances and things 
as shall be requisite for carrying the sale into effect and transferring 
the property to the railway company. 

In witness whereof the said party of the first part, the Oregon 
Wareliouse Company, hath hereunto caused its corporate seal to be 
affixed and these presents to be subscribed by its president and at- 
tested by its secretary, and the party of the second part, the Oregon 
Railway and Navigation Company, hath hereunto caused its cor- 
porate seal to be affixed and these presents to be subseribed by its 
president and attested by its secretary, executed in duplicate. 

And to execute in the name of and on behalf of this company, 
under their official signatures and the corporate seal of this com- 
pany, the promissory notes of this company to said warehouse com- 
pany mentioned in said agreement. 

Qn motion of Mr. Prescott, seconded by Mr. Lewis, it was 

Resolved, That the president and assistant secretary or viee-pres- 
ident and secretary of this company, as mav be most convenient, 

be, ana thev are hereby, authorized and directed to execute, 
ISS) in the name of and on behalf of this company, under their 

official signatures and the corporate seal of this company, 
and deliver to James Steel & Co. a lease from. this company to the 
sald Steel & Co. of the warehouses of thits COMPANY purchased from 
the Oregonian Warehouse Company whenever the said Steel & Co. 
shall have caused a bond in the Pebiaicy ot forty thousand dollars 
to be executed by James B. Montgomery and delivered to this com- 
pany on condition for the faithful performance by the said Steel & 
Co. of all the terms and conditions of said lease. 


STATE OF OREGON, as 
founty oft Multnomah, } goes 


|, Theodore Wvgant, do hereby certify that Tam the duly clected 
ania qualified secretary of the Oregon Railway W Navigation (ome 
pany, a corporation duly ineorporated and organized under the laws 
of the State of Oregon, and that Iam the lawful custodian and have 
In ny custody the records of the minutes of the proceedings of the 
meetings of the stockholders and board of directors of said company ; 
that IT have compared the foregoing copy of the proceedings dnd 
resolutions therein set fort: with the original reeords In my posses- 
sion, and the same is a just, fall, and correct copy of said original as 
the same remains In my eustody. 

in witness whereof I have hereunto set my hand and aflixed the 
seal of said company this seventeenth day of May, 1886. 
[Seal OL R. & N.Co.] 


| THEODORE WYGANT. 


Secretary Oregon Railway & Navigation Company. 


Said witness, Theodore Wrygant, also identified as an original 
writings, executed by the parties thereto, a lease of satd warehouses, 
referred to in said foregoing resolutions, to James Steel, named in 
said resolutions, of which the following is a copy; 
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189 Memorandum of agreement made the — day of April, in 
the year of our Lord one thousand eight hundred and 
eighty-two, between the Oregon Railway & Navigation Company, 
of ( Jregon (hereinafter called the lessor). of the one part, and James 
Steel & Co., of Portland, Oregon (hereinafter called the lessees), of 
the other part. 


In consideration of the rent hereinafter reserved and of mutual 
promises and agreements herein it is agreed as follows: 

First. The lessor hereby lias let and does hereby grant, demise, 
and let unto the lessees all the certain wareliouses, with their appur- 
tenances, belonging to the lessor and situated as follows : 

At French Prairie, Woodburn, Foises, Townsend, Howell’s Prairie, 
ast Side Junction, MacLeays, Waldo Hills, West Stayton, Scio, West 
Scio, South Santiam, Lengs, Lawson, Bellville, Brownsvilfe, Arm- 
strong’s, Western Oregon Crossing, Dallas,and Airlie, allin the State 
of Oregon. 

The term of this lease shall be five vears, commencing on the first 
day of July, one thousand eight hundred and eighty-two. 

The lessees are to pay the lessor four thousand dollars per annum, 
pavable in advance, at the city of Portland, Oregon, semi-annually, 
on the first days of July and January in each year of said term, and 
the lessees do covenant to pay to the lessor the said vearly rent as 
herein specified 

Second. The lessees shall within reasonable time, in sufficient and 
substantial manner, build other warehouses, if the same shall be 
necessary, to accommodate the business of the lessor, and upon being 
thereto required by the lessor, ul dleman’s, Arnsprigger’s, Coburg, 
La Favette, Silverton, and elsewhere on the line or lines of the 

lessor 
190 Third. Provided the capacity and character of the said 

warehouses now built and situated as aforesaid, or to be here- 
after built as provided herein, are sutlicient for storage requirements 
and to accommodate the business of the lessor, then the lessor shall 
not itself build or erect any warehouses or elevators for the storage 
or handling of wheat or other cereals upon the lands owned by or 
held under lease bv the lessor, and the lessor shall not, hor shall its 
assigns, extend its switches or side tracks for sueh purpose, 

Fourth. The lessees shall at their own expense make such addi- 
tions and alterations to said warehouses as the business shall de- 
mand and as shall be necessary to accommodate the business of the 
lessor: but at the end or other termination of the said lease a fair 
valuation shall be made and allowed to the lessees for such addi- 
tions and alterations, and expenses of the lessees in such respect shall 
be paid them, allowing for reasonable wear and tear. 

Fifth. The lessees shall not charge for the storage and cleaning of 
wheat or other cereals nN said warehouses ore than a reasonable 
sum, Which is ascertained to be the average price that may from 
time to time be charged for storage and cleaning of like character on 
the lines of the Oregon & California Railroad Company and the 
Western Oregon Railway Company. 
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Sixth. Freights from any of said warehouses to Portland by the 
lines of the lessor are not to be charged ata higher rate than are 
from time to time charged by the Oregon & California Railroad 
Company from points on said company’s lines equally distant from 
Portland, Oregon. 

Seventh. The lessor shall furnish to the lessees rolling stock for 

transportation of freight to the extent of the ability of the 
191 ~~ lessor with its present equipment. 

Kighth. The lessor shall furnish to the lessees and to one 
agent of the lessees for each wareliouse during the continuance of 
this lease free transportation over the lines, and also over boats run- 
ning In connection with the lines of the Oregonian Railway Com- 
pany, Limited, and shali furnish without charge the use, for business 
purposes, of telegraphie facilities over the telegraph lines of said 
Oregonian Railway Company, Limited. ‘The lessor shall make no 
charge against the lessees for MMoVItiy machinery for cleaning grain 
from any one warehouse to another on the lines of said lessor : Pro- 
vided, however, that such machinery shall be loaded and unloaded 
by orat the expense of the lessees. 

Ninth. ‘The lessees shall pay all taxes, assessments, or other public 
charges upon said warehouses, and shall at their own expense keep 
the same fully insured in proper insurance companies, and shall 
ke }) the same In good repair and return them to the lessor at the 
expiration of this said lease in as good order as they now are, ordi- 
hary Wear and tear and damage of the clements excepted. 

Tenth. At the expiration of the term hereby granted, and pro- 
vided the lessees have performed and kept all the agreements and 
covenants herein contained, the lessees, at their option, shall be en- 
titled to a renewed or further lease of said premises upon the same 
terms and for the same period as in this lease, but such renewed or 
further lease shall not contain necessarily uh agreement of further 
renewal. 

Kleventh. The lessees shall ship all grain to or from the said 
warehouses over the lines of the Oregonian Railway Company, 
Limited. 

Twelfth. The lessees, to facilitate their operations, shall be per- 

mitted to make reasonable use of the employees of the lessor, 
192. known as station agents, at stations of the lessor’s lines where 

said warehouses may be situated, and so far only as shall not 
interfere with the duties of such employees as such station agents, 
and in such cases the lessees shall bear and pay one-tird of the cost 
of such employees while making use of the same. 

Thirteenth. Should the lines of the Oregonian Railway Com- 
pany, Limited, be changed at any time during the continuance 
of this lease so as to leave any of the said warehouses off from 
the lines of the said Oregonian Railway Company, Limited, then 
this lease herein and the agreements herein, so far as they shall 
apply to such warehouses, may be surrendered at the option of 
the lessees. 

Fourteenth. Shipments of grain as herein provided, made by the 
lessees, are to be delivered at such warehouses or docks in Portland, 

22—2356 
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East Portland, or Albina as the lessees may from time to time de- 
termine upon, whcther the same are carried to said places by boat 
or rail, subject, however, to the usual charges for wharfage if on the 
docks of the lessor. 

lifteenth. The lessees may sub-let any of said warehouses, sub- 
ject to the provisions of this instrument, provided such sub-lessees 
are acceptable to the cCOulpany. 

Sixteenth. The lessor doth covenant that the lessees, on paying 
the suid yearly rent as provided herein and on performing each and 
all of the agreements herein contained, which are made and to be 
considered as covenants on the part of the lessor and lessees respect- 
ively, shall and may peaceably and quietly have, hold, and enjoy 
the said aemised premises for the term aforesaid. 

Seventeenth. The covenants and agreements contained in this 
instrument are binding on the parties hereto, their successors and 

legal representatives. 
193 ln witness whereof the said lessor, the Oregon Railway & 
Navigation Company, hath hereunto caused its corporate seal 
to be atlixed and these presents to be subseribed by its president 
and attested by its secretary, and the said lessees, James Steel & Co., 
have hereunto set their hand and seal the year and day above 
written. 
Executed in duplicate. 
[Corporate Seal O. RN. Co.] 


THE OREGON RAILWAY & NAVIGATION 
COMPANY, 
By J. N. DOLPH, Vice-President. 


Attest: THEO. WYGANT, Secretary. 


JAMES STEEL. 
Doing Business under the Firm Name of James Steel & Co. 


STATE OF OREGON, . 
County of Multnomah, j erg 

be it remembered that on this thirteenth day of June, A. D. 1882, 
before me, the undersigned, a notary public in and for the said 
county of Multnomah and State of Oregon, duly commissioned and 
qualified, personally eame J. N. Dolph, vice-president of the Oregon 
Railway & Navigation Company, aud Theodore Wygant, secretary 
of the Oregon Rathway & Navigation Company, whose names are 
subseribed to the foregoing instrument as parties thereto and as 
Vice-president and = seeretary of said Oregon Railway & Naviga- 
tion Company, both personally known to me to be the individuals 
named and deseribed in and who executed the said instrument, and 
they severally acknowledged to me that he, said J. N. Dolph, as vice- 
president, and he, the said Theodore Wygant, as secretary of 

4 the Oregon Railway & Navigation Company, executed the 
foregoing Instrument as and for the act and deed of said Ore- 

gon Railway & Navigation Company freely and voluntarily and for 


. 
<P, 
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the uses and purposes therein mentioned ; and he, the said Theodore 
W vgant, being by me duly sworn, did depose and say that he is the 
secretary of the Oregon Railway & Navigation Company and re- 
sides at Portland, Multnomah county, Oregon; that he is the legal 
custodian of and is acquainted with and has in his possession the 
corporate seal of the Oregon Railway & Navigation Company ; that 
the seal aftixed to the foregoing instrument is such corporate seal ; 
that the same was so aftixed by him as secretary of said company 
on the thirtieth day of June, A. D. 1882, by order of the board of 
directors of said company, and that he signed his name thereto by 
the like order of the board of directors of said company. 

In witness whereof I have hereunto set my hand and 
[seAL.] aftixed my official seal, at the city of Portland, Oregon, 

the date first above written. 
W. T. HUME, 
Notary Public in and for the State of Oregon. 


STATE OF OREGON, a. 
’ e ~*~ BSS 
County of Multnomah, | 


Be it renembered that on this 30th day of June, A. D. 1882, before 
me, the undersigned, a notary public in and for said county and 
State, personally appeared the within-named James Steel, who is 
personally known to me to be the iden. cal person described in and 
who executed the foregoing instrument, and acknowledged to me 
that he executed the — freely and voluntarily for the uses and pur- 
poses therein mentioned. 

In witness whereof I have hereunto set my hand and seal the day 
and year last above written. 

[SEAL.] W. T. HUME, 

. Notary Public in and for Oregon. 
195 To the introduction in evidence of each of the exhibits re- 
ferred to in the testimony of the witness Prescott and marked 
respectively as Exhibits A, B, and C tostipulation, and of the record 
of proceedings of defendant’s board of directors produced by the wit- 
ness Wygant, and to the introduction in evidence of the agreement 
of lease by the defendant of its warehouses therein mentioned to 
James Steel & Co., produced by said witness Wygant, defendant at. 
the time objected upon the ground that the same were immaterial, but 
the said several objections were overruled by the court; to which 

rulings defendant duly excepted, which exceptions were allowed. 

Plaintiff also offered in evidence that certain act of the Legislative 
Assembly of the State of Oregon, approved October 22nd, 1880, en- 
titled “An act to grant the Oregonian Railway Company, Limited, 
the right of way and station grounds over the State lands and 
terminal facilities upon the publie grounds at the city of Portland,” 
and section 2 of that certain other act of said Legislative Assembly 
entitled “An act to provide for the construction to the city of Port- 
land of the uncompleted portion of the narrow-gauge system of 
railways now in operation in Western Oregon and to provide termi- 
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nal facilities therefor upon the public grounds within said city,” ap- 
proved February 24th, 1885, and said act and section were duly ad- 
mitted 1) ey dene QT) said trial. 
195 Plaintiff.to further sustain the issues on Its part, offered in 
evidence a duly certified transcript of the judgment-roll No. 
916 in an action numbered 1035 in this court, wherein the plaintiff 
herem Was peladnitifl and the defendant herein was defendant and 
w hie rey judgrriy hi Was rehaere dj (ot) Mareh ISthi. ISS., in favor of 
said plaintiff for the sum of S68,151, with interest, making in all 
the sum of Si2.430 >. and costs ana disburseme Hits taxed at SHO0.17, 
but the defendant objected thereto on the ground that the same was 
pematertal, which Oly ction was overruled by the court: to which 
overruling defendant duly excepted, which exception was allowed 
by the court. Thereupon said transeript was admitted in evidence 
and is as follows: 


1607 (Ifere is omitted index. See genera! index.) 


= 


198 In the Cireuit Court of the United States for the District of 
Oregon. April Term, 1SS4. 


De it rere niber 7 ar it On the Sth day of June, LSS4, there Wis 
duly filed in the cireuit court of the United States for the district of 
Oregon a complaint in words and figures as follows, to wit: 

In the Crreuit Court of the United States for the Distriet of Oregon. 


THe Oregonian Ratpway Company, Limited, Plaintiff, ) 


iis ; A ~~ 
se 4 ‘ No. LOS, 
Pik Orroon Ratrpway & Navigation Company, De- | 
fendant. } 


f omplaine. 


The plaintiff, for cause of action against the defendant, complains 
and alleges : 

|. That at all the times hereinafter referred to the plaintiff was 
and it continues to bea corporation duly created and existing as 
such under and by virtue of the laws of Great Britain, and having 
Its registered ofliee at Dundee, in Scotland, and owning a railroad 
In the State of Gregon, and having duly complied with the laws of 
sald State for the regulation of foreign corporations doing business 
therein. 

2. That at all the times herein mentioned the defendant was and 
still is a COPpPoration, duly Incorporated under the veneral Incor- 
poration laws of the State of Oregon, having:its principal place of 
bustness at Portland, in said State. 

3. that on or about the first day of August, 1881, by indenture 
of lease of that date, the plainatill, being thereto duly authorized by 
law, demised unto the defendant a certain railway or railroad, the 
sume being the railroad owned by the plaintiff in the State of Ore- 
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gon as aforesaid, together with certain stations, depots, and other 
property connected therewith or belonging thereto, the property of 
the plaintiff, for a term of ninety-six vears from the date thereof, 
and the defendant, being thereto duly authorized at law and the 
resolution of its board of directors, in consideration thereof, did, by 
the terns of said indenture, covenant and agree, among other things, 

to pay to the plaintiff therefor the vearly rental of twenty- 
199) = eight thousand pounds sterling money of Great Britain, in 

equal half-vearly payments, on the fifteenth day of May and 
the eleventh day of November in each vear in advance. 

1. That upon the execution of said indenture the said defenaant 
entered into the possession of said demised property, and has con- 
tinued in the enjoyment of the same to the present time, but, though 
requested thereto by the plaintiff, the defendant has neglected and 
refused to pay to the plarntill the sum of fourteen thousand pounds 
sterling, the instalment of rent which as aforesaid became due under 
said indenture of lease on the fifteenth day of May, 1884, and the 
same and the whole thereof remains due and unpaid. 

®. That the equivalent of said sum of fourteen thousand pounds 
sterling in lawful money of the United States is the sum of sixty- 
nine thousand three hundred dollars. 

Wherefore plaintiff demands judgment against said defendant for 
the sum of sixty-nine thousand three hundred dollars, with legal 
interest thereon from the 16th day of May, 1884, and for its costs 
and disbursements in this action. 

NORTIUP & GILBERT, 
Attorneys for the Plaintiff. 
Unirep States oF AMERICA, | 
‘ ; * 88° 
District of Oregon, ie 

[, Hugh Roger, being first duly sworn, savy | am the managing 
agent of the plaintiff above named within the State of Oregon, and 
that the foregoing complaint is true as I verily believe. 


HMUGH ROGER. 


Subseribed and sworn to before me this 28th day of June, 1884. 
W. Bb. GILBERT. 
Filed June 28, 18S4. 
R. H. LAMSON, Clerk, 
(SEAL. | Notary Public for Oregon. 


And afterwards, to wit, on the 25th dav of June, 1854, there was 
issued out of said court a summons in words and figures as follows, 
to wit: 


174 THE OREGON RAILWAY AND NAVIGATION CO. VS. 


Summons. 


In the Cireuit Court of the United States for the Ninth Judicial Cir- 
cuit, District of Oregon. 


Tht OREGONIAN Ratbway Company, Limited, \ 
rs, No. L035. 


Ture Ornecon RAILWAY AND NAVIGATION COMPANY. 


The President of the United States to The Oregon Railway and Navi- 
gation Company, the above-named defendant, Greeting: 


You are hereby commanded to be and appear in the above-enti- 
tled court, holden at Portland, in said district, and answer the com- 
plaint filed against you in the above-entitled action within ten days 
from the date of the service of this summons upon you, If served 
within the county of Multnomah, in said district; or if served 
within any other county of said district, then within thirty days 

from the date of such service upon you; and if you fail to so 
200) appear and answer, for want thereof the plaintiff will take 

judgment against you for the sum of sixty-nine thousand 
three hundred dollars and interest thereon from May 16, 1884, and 
its costs and disbursements in this action. 

And this is to command you, the marshal of said district, or your 
deputy, to make due service and return of this-summons. Hereof 
fail not. 7 

Witness the Ilonorable Morrison R. Waite, Chief 
Justice of the Supreme Court of the United States, 
and the seal of said cireuit court, affix®d at Port- 
land, in said district, this 28th day of June, 18S4. 


R. WH. LAMSON, Clerk, 
By G. G. GAMMONS, Deputy. 


Seal U. S. Cir- 
cuit Court, Or- 


“Yr 
eyo. 


District OF OREGON, 8s: 


[In obedience to the command of the within writ I have served 
the same on the thereiu-named The Oregon Railway and Naviga- 
tion Company by exhibiting said writ to Theodore Wvgant, secre- 
tary of said Oregon Railway and Navigation Company, and by de- 
livering to sald Theodore Wygant, secretary of said Oregon Ruail- 
way and Navigation Company, personally, at Portland, in Multno- 
mah county, in said district, on the 25th day of July, 1884, a true 
copy of said writ, duly certified to by me as U.S. marshal, together 
with a copy of the complaint in said action, duly certified to by the 
clerk of the within-entitled court. 

EDWARD S. KEARNEY, 
U.S. Marshal, 
by JOSEPH SLOAN, Deputy. 


Endorsed: Returned and filed June 30, 1884. R. H. Lamson, 
clerk, by G. G. Gammons, deputy. 
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| And afterwards, to wit, on the 7th day of July, 1884, there was 
duly filed in said court a stipulation in words and figures as follows, 
| to wit: 


In the Cireuit Court of the United States for the District of Oregon. 


THe OreGONIAN Rattway Company, Limited, ) 
Us, . 


THe Oregon RaAmway and NAviGAtTion Company. J 


It is hereby stipulated and agreed by and between the parties 
hereto that the defendant herein shall have until the 20th day of 
July, 1SS4, in which to appear and plead to the complaint herein 
filed, 

W. B. GILBERT, 
Of Attorneys for Plaintiff. 
C. A. DOLPH, 
Of Defendant's Attorneys. 


Endorsed: Filed July 7, 1884. Rt. H. Lamson, clerk. 


And afterwards, to wit, on the 19th day of July, 1884. there was 
daly filed in said court an answer in words and figures as follows, 
to wit: . 


In the Cireuit Court of the United States for the Distriet of Oregon. 


; THE OrmEGONIAN Rattway Company, Limited, Plaintiff, 
i's 


THE OreGcon RAILWAY AND NAVIGATION Company, Defendant. 


The defendant answers to the complaint that about the first day 
of August, ISS], the president and assistant secretary of the 
201 defendant signed as for defendant an instrument in writing 
and affixed thereunto defendant's corporate seal, which Instru- 
ment was in its terms such an indenture of lease as is deseribed in 
the complaint, and is in fact the same instrument so deseribed; but 
defendant denies that either plaintiff or defendant was at any time 
authorized by law to enter into said or any indenture of leasing, and 
defendant alleges that both the plaintiff and the defendant were 
without the power to enter into such contract; that the State of 
Oregon did not authorize or consent to such contract or leasing or 
to any leasing by the plaintiff or taking in lease by the defendant 
of the said railway, and the said pretended agreement Was unau- 
thorized and void. 

That itis true defendant entered into the possession of the said rail- 
way and so continued under said pretended lease to the loth day 
of Mav, 1884; but defendant denies that it had or was thereafter in 
the possession of the said property or is now in such possession, ex- 
cept as is herein now stated. 
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That on the said loth day of May the defendant disavowed said 
pretended lease and disclaimed any obligation thereunder and of- 
fered to restore and tendered to the plaintiff the said railway prop- 
erty; that thereupon plaintiff requested defendant to continue In 
the possession of said road and operate the same to prevent losses 
which might otherwise result from suddenly discontinuing such 
operation upon the understanding that the act of defendant In so 
doing would in) nowise be construed as imposing any obligation 
upom defendant to pay rent therefor or as implying any obligation 
to pay such rent: that pon such request and understanding and not 
otherwise defendant consented to retain sueh possession fora period 
of six months from said date, provided it could do so without loss to 
itself; that in pursuanee of said agreement and understanding so 
had and in consideration of the same defendant has continued in 
possession of said road and fias operated the same since said 15th 
day of May. 

That by the terms of the said pretended lease there was to be 
paid Lo plaimtill by defendant £25,000 in semi-annual payments of 
€14,000 each in advance on the loth days of November and May 
of each vear. 

That defendant fully paid the rental as provided for for the full 
period during Which defendant held possession of said railway under 
said pretended lease, being for the period ending on the said loth 
day of May, ISS4, and it is not true that any sum of money became 
due on said date or is owing to plaintul from defendant. 

Wherefore defendant prays Judgment for its costs and disburse- 
ments herein. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Defendant’s Attorn ys. 


STATE OL (OREGON, | 
Countyot Multnomah, j-° 


[, Theodore Wygant, being first duly sworn, say that I am secre- 
tary of The Oregon Railway and Navigation Company, defendant 
above named, and that the foregoing answer is true, as | verily be- 
lieve. 


THEODORE WYGANT. 


Subscribed and sworn to before me this 19th day of July, ISS4. 
J. SILVERSTONE, 
[SEAT | Notary Public in and for Oregon. 


Copy served July 1!), LSS. 


W. B. GILBERT, | 
Ot Plaintiff's Attorneys. 


Endorsed : Filed July lth, 1SS4. KR. UH. Lamson, clerk. 
202 And afterwards, to wit, on the 2lst day of July, 1884, 


| there was duly filed in said court a stipulation in words 
and figures as follows, to wit: 


THK OREGONIAN RAILWAY CO. (LIMITED). 177 


In the Cireuit Court of the United States for the District of Oregon, 


Tut OreGontan Raitway Company, Limited, Plaintiff, 
as, . 


Tue Oregon Rattway AND Navigation Company, Defendant. 


it is agreed and stipulated by and between the parties hereto that 
the plaintiff shall have ten days from this to plead to the answer of 
the defendant. 
July 21, 1SS4. 
DOLPH, BELLINGER, MALLORY & SIMON, 
Altorie Ws for Lh fe ndant. 


Endorsed: Filed July 21, 1854. It. Hf. Lamson, clerk. 


And afterwards, to wit, on Wednesday, the 30th day of July, 
1SS4, the same being the 47th judicial day of the regular April 
term of said court—present, the Ilonorable Matthew P. Deady, 
United States district judge, presiding—the following proceedings 
were had in said case, to wit: 


In the Circuit Court of the United Staves for the District of Oregon. 


THe Orecontan Raitway Company, Limited, ) 
vs. No. 1035. 
THe Orecon RAILWAY AND NAVIGATION COMPANY. 


Jury 30, 18S4. 


Now, at this day, comes the defendant in the above-entitled cause, 
by Mr. Cyrus A. Dolph, of counsel, and, upon motion of said de- 
fendant, it is ordered that it be, and it hereby is, allowed to file an 
amended answer herein, which is now done. 

And afterwards, to wit, on the 50th day of July, 1SS4, there was 
duly filed in said courtan amended answer in words and figures as 
follows, to wit: 


Amended Answer. 
In the Cireuit Court of the United States for the District of Oregon. 


THe Orecoxntran Rartway Company, Limited, Plaintiff, 
is 


THe Oregon Rat~way axp Navicatrion Company, Defendant. 


The defendant, by this its amended answer, by leave of the court 
filed, answers to the complaint: 

That it admits that the plaintiff, at the times in the complaint 
referred to, was and continues to be a corporation under the laws of 
Great Britain, having its registered office at Dundee, in Scotland ; 
but defendant denies that plaintiff? was or is authorized or empow- 


e)* peg? 
253 — 256 
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ered by its articles of incorporation or memorandum of association 
tu construct or own the railway in the complaint mentioned or any 
railroad in the State of Oregon. 

That about the first day of August, 1851, the president and assist- 
ant seeretary of the defendant signed an instrument in writing and 
aflixed thereto detendant’s corporate seal, which instrument was In 
its terms such an indenture of lease as is described in the complaint, 
and is, in fact, the same instrument so deseribed; but defendant 
denies that either plaintiff or defendant was at any time authorized 
by law to enter into said or any indenture of leasing; and defendant 

‘alleges that both the plaintiff and defendant were without the 
208 power to enter Into such contract; that the State of Oregon 

did not authorize or consent to such contract of leasing by 
the plaintiff or taking in lease by the defendant of the said railway, 
and the said pretended agreement was unauthorized and void. 

That it is true defendant entered into the possession of the said 
railway and so continued under the said pretended lease to the 15th 
day of May, 1884; but defendant denies that it had or was thereafter 
In the possession of the said property or is now in such possession, 
except as herein now stated, 

That on the said 15th day of May the defendant disavowed said 
pretended lease and disclaimed any obligation thereunder and 
offered to restore and tendered to the plaimtitl the said railway prop- 
erty; that thereupon plaintiff requested defendant to continue in 
the possession of said road and operate the same to prevent losses 
which might otherwise result from suddenly discontinuing such 
operation upon the understanding that the act of the defendant in 
so doing should in nowise be construed as imposing any obligation 
upon defendant to pay rent therefor or as implying any obligation 
to pay such rent; that Upon such request and understanding and 
not otherwise defendant consented to retain such possession for a 
period of six months from said date, provided it could do so with- 
out loss to itself; that in pursuanee of said agreement and under- 
standing so had and in consideration of the same defendant has 
continued tn possession of said road and has operated the same 
since said loth day of May. 

That by the terms of said pretended lease there was to be paid to 
plaintiff by defendant £25,000 in semi-annual payments of £14,000 
ach in advance on the 15th days of November and May of each 
year. a 

That defendant fully paid the rental so provided for for the full 
period during which defendant held possession of said railway under 
sald pretended lease, being for the period ending on the said loth 
day of May, ISS4, and it is not true that any sum of money became 
due on said date or is owing to plaintiff from defendant. Where- 
fore defendant prays judgment for its costs and disbursements 
herein. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Lh fendant’s Attorneys. 
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STATE OF OREGON, 


Cn, 
County of Multnomah, | - 


I, Theodore Wygant, being first duly sworn, say I am secretary of 
The Oregon Railway and Navigation Company, defendant above 
named; that I have read the foregoing amended answer, and believe 
the same to be true. 


THEODORE WYGANT. 


Subscribed and sworn to before me this 29th day of July, 1884. 
W. T. HUME, 
[SEAL. | Notary Public in and for Oregon. 


Endorsed: Filed July 30,1854. R. H. Lamson, clerk, by G. G. 
Gammons, deputy. 


And afterwards, to wit, on the 3lst day of July, 1884, there was 
duly filed in said court a stipulation in words and figures as follows, 
to wit: 


In the Cireuit Court of the United States for the District of Oregon. 


THe OreGcontian Rartway Company, Limited, Plaintiff, 
es. 


Tue Orecon RAILWAY AND NAVIGATION Company, Defendant. 


It is hereby stipulated by and between the parties hereto, by 
204 their respective attorneys, that the plaintiff shall have ten 
days in which to reply or plead to the answer of the defend- 
ant filed herein. 
Dated this 3lst day of July, 1SS4. 
W. B. GILBERT, Of Attorneys for Plaintiji. 
DOLPH, BELLINGER, MALLORY & SIMON, 
Atlorneys for Defendant. 


Endorsed: Filed July 31,1884. R. H. Lamson, clerk, by G. G. 
Gammans, deputy. 


And afterwards, to wit, on the 11th day of August, 1554, there was 
duly filed in said court a motion in words and figures as follows, to 
wit: 

In the Cireuit Court of the United States for the District of Oregon. 

THe OreEGONIAN Rattway Company, Limited, Plaintiff, ) 

ve. ? 

Ten Onsen 2 ‘ay AND NaviGcation Company, Defendant. J 
Tue Onecon RAILWAY AND NAVIGATION MPANY, Defendant. 


Now, on this day, comes the plaintill, by Ads attorneys, and most 
respectfully moves the court to allow the plaintiff herein until Sat- 
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urday, the 16th day of August, at 10 a. m., 1884, in which to file an 
amended complaint in this cause— 

lirst. Se tting forth and showing more specifically the foreign law 
under which p aintiff claims to be an incorporated body and the 
rights, privileges, and franchises acquired by plaintiff the reunder. 

‘Second. By setting forth and showing the memorandum of asso- 
ciation and the articles of association of plaintiff under said foreign 
law. 

Third. By setting forth and duly showing compliance with said 
foreign law as to registration. 

Fourth. By setting forth and showing defendants’ articles of in- 
corporation and their right to enter into the lease in the original 
complaint mentioned, 

Fifth. By setting forth and pleading an offer of defendant to re- 
store the possession of said demised property mentioned in the com- 
plaint and of plaintiff's refusal to accept surrender of said lease and 
property, and by pleading that said property as to value, good con- 
dition, repair, and equipment was not, at the time of sald offer to 
restore possession, as when received by defendant and as contem- 
plated by said leasing. 

Sixth. By setting forth and showing a certain agreement, with- 
out prejudice to said leasing and plaintiff's rights thereunder, en- 
tered into between plaintiff and defendant, under which defendant 
continued touse and operate said demised property, and by showing 
said agreement to be without prejudice to the rights of both parties 
to and under said leasing, said agreement being dated May 15th, 
1884. 

Seventh. Lastiv, by setting forth plaintif’s rights and powers to 
enter into the contract declared on both under the foreign law and 
the laws of this State and the United States. 

J. W. WHALLEY, 
OF Attorneys for Plaintiff. 


And afterwards, on Monday, the 11th day of August, 1884, the 

same being the 62nd judicial day of the regular April term 

205 of said court—present, the Honorable Matthew P. Deady, 

_ United States district Judge, presiding—the following pro- 
ceedings were had in said case, to wit: 


In the Cireuit Court of the United States for the District of Oregon. 


THe OrkeGoNIAN Rainway Company, Limited, 
is, No. 1035. 


THe Oregon RAILWAY anp NAviGation Company. 


AvuGust 11, 1884 
Now, at this day, comes the plaintiff in the above-entitled cause, 
by Mr. John W. Whalley, of counsel, and moves the court for leave 
to file an amended complaint go as to set forth the matters contained 
in the written motion now filed herein; and thereupon it is ordered 
that said motion be, and the same is hereby, allowed. 
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And afterwards, to wit, on the 15th day of August, 1884, there 
was duly filed in said court an amended complaint in words and 
figures us follows, to wit: 


Amended Complaint. 
In the Cireuit Court of the United States for the District of Oregon. 


THe OREGONIAN Rattway Company, Limited, Plaintiff, 
is 


THe Oregon Ratitway AND Navication Company, Defendant. 


The plaintiff, by this its amended complaint, complaining of the 
defendant, for cause of action alleges that at all the times herein- 
after stated the plaintiff was and is a corporetion created and exist- 
ing as such under and by virtue of a certain act of. Parliament of 
the United Kingdom of Great Britain and Ireland entitled “ An act 
for the incorporation, regulation, and winding up of trading com- 
panies and other associations,” 25 & 26 Viet., C. 89, and dated and 
passed 7th August, 1862, and of the acts amendatory thereof and 
supplementary thereto, and which act of Parliament is by said aet 
authorized to be cited as “ the companies act of 1862.” 

That under and by section six of sa’ “ the companies act of 1862” 
it is provided as follows: “Any seven or more persons associated for 
any lawful purpose may, by subscribing thei names to a inemo- 
randum of association and otherwise complying with the requisition 
of this act in respect of registration, form an incorporated company 
with or without limited liability.” 

That by section eight of said “the companies act of 1862” it is 
further provided that “ where a company is formed on the principle 
of having the liability of its members limited to the amount unpaid 
on their shares, hereinafter referred to as a company limited by 
shares, the memorandum of association shall contain the following 
things (that is to say): 

(1.) The name of the proposed company, with the addition of the 
word “ limited ” as the last word in such name. 

(2.) That part of the United Kingdom, whether Engiand, Seot- 
land, or Ireland, in which the registered office of the company is 
proposed to be situate. 

(3.) The objects for which the proposed company is to be estab- 
lished. 

(4.) A declaration that the Nability of the members is lim- 

ited. 
206 (5.) The amount of capital with which the company pro- 
poses to be registered, divided into shares of a certain fixed 
amount. 

Subject to the following regulations: 

(1.) That no subseriber shall take less than one share. 

(2) That each subscriber of the memorandum of association shall 
write opposite to his name the number of shares he takes. 
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That under and by section nine of said “ the companies act of 
1862” it is further provided that “where a company is formed on 
the principle of having the liability of its members limited to such 
amount as the members respectively undertake to contribute to the 
assets of the company, in the event of the same being wound up, 
hereinafter referred to as a company limited by guarantee, the 
memorandum of association shall contain the following things (that 
Is to say): 

(1.) The name of the proposed company, with the addition of the 
word “limite?” as the last word in such name. 

(2.) The part of the United Kingdom, whether England, Seot- 
land, or Treland, in which the registered oflice of the company ts 
proposed to be situate. 

(3.) The objeets for which the proposed company is to be estab- 
lished. 

(4.) A declaration that each member undertakes to contribute to 
the assets of the COM pany, In the event of the same being wound up 
during the time that he is a member or within ene vear afterwards, 
for pavinent of the debts and liabilities of the company con- 
tracted before the ‘time iil which he ceases to be il member, and of 
the costs, charges, and expenses of winding up the company, and for 
the adjustine nt of the rights of the contributors among themselves, 
such amount as ay be required, hot exceeding il specified amount. 

That by section cleven of said “ the companies act of 1862” it is 
further provided that the memorandum of association shall bear 
tle same stamp as if it were a deed, and shall be signed by each 
subscriber in the presence of and be attested by one witness at least, 
and that attestation shall be a suflicient attestation in Scotland as 
wellas in England and Treland. It shall, when registered, bind 
thie COTIpAany and the members thereof to the same extent as 1f each 
member had subscribed his name and atlixed his seal thereto and 
there were in the memorandum coutained, on the part of himself, 
his heirs, executors, and adminstrators, a covenant to observe all 
the conditions of such memorandum, subject to the provisions of this 
act.” 

That by section fourteen of said “the companies act of 1862” it 
is further provided that the “memorandum of association may, in 
the case of a COTMpany limited by shares, and shall in the case of a 
company limited by guarantee or unlimited, be accompanied when 
registered by articles of association signed by the subseribers to the 
memorandum of association, and preseribing such regulations for 
the COMPANY as the subscribers to the memorandum of association 
deemexpedient; thearticles shall beex pressed in separate paragraphs, 
numbered arithmetically : they may adopt all or any of the condi- 
tions contained in the table marked (A) in the first schedule hereto; 
they shall in the ease of a COMPANY, whether limited by cuarantee 
or utilimited, that husa capital divided into shares, state the amount 
of capital with which the COTM PAV PrOposes to be registered, and in 
the case of a company, whether limited by guarantee or unlimited, 
that has not a capital divided into shares, state the number of mem- 
bers with which the company proposes to be registered, for the 
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purpose of enabling the registrar to determine the fees payable on 
registration.” 

207 In a company limited by guarantee or unlimited and hav- 
ing a capital divided into shares each subseriber shall take 

one share at the least and shall write opposite to his name in the 

memorandum of association the number of shares he takes. 

That by section sixteen of said “ the companies act of 1862” it is 
further provided that “the articles of association shall be printed : 
they shall bear the same stamp as if they were contained in a deed, 
and shall be signed by each subscriber in the presence of and be 
attested by one witness at the least, and such attestation shall be a 
suflicient attestation in Seotland, as well asin England and Ireland ; 
when registered they shall bind the company and the members 
thereof to the same extent as if each member had subscribed his 
name and aflixed his seal thereto and there were in such articles 
contained a covenant on the part of himself, his heirs, executors, 
and administrators, to conform to all the regulations contained in 
such articles, subject to the provisions of this act, and all moneys 
pavable by any member to the company in pursuance of the con- 
ditions and regulations of the company or any ef such conditions 
or regulations shall be deemed to be a debt due from such member 
to the company, and in England and Ireland to be in the nature of 
a specialty debt.” 

That by section seventeen of said “ the companies act of 1S62 ” it 
is further provided that “ the memorandum of association and thie 
articles of association, if any, shall be delivered to the registrar of 
joint-stock companies mentioned herein, who shall retain and reg- 
ister the same. There shall be paid to the registrar by a company 
having a capital divided into shares, in respect of the several mat- 
ters mentioned in the table marked‘ B’ in the first schedule hereto, 
the several fees therein specified, or such smaller fees as the board of 
trade may from time to time direct, and by a company not having 
a capital divided into shares, in respect of the several matters men- 
tioned in the table marked ‘C’ in the first schedule hereto, the sev- 
eral fees therein specified, or such smaller fees as the board of trade 
mav from time to time direct. All fees paid to the said registrar in 
pursuance of this act shall be paid into the receipt of her majesty’s 
exchequer and be earried to the account of the consolidated fund of 
the United Kingdom of Great Britain and Treland.” 

That by section eighteen of said “ the companies act of 1862” it is 
further provided that “upon the registration of the memorandum of 
association and of the articles of association, in the eases where arti- 
cles of association are required by this act or by the desire of the 
parties to be registered, the registrar shall certify under his hand that 
the company is incorporated, and in the ease of a limited company 
that the company Is limited. ‘The subseribers ef the memorandum 
of association, together with such other persons as nay from time to 
time become members of the company, shall thereupon be ra body 
corporate by the name contained in the memorandum of association, 
vapable forthwith of exercising all the functions of an incorporated 
company, and having perpetual succession and a common seal, with 
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power to hold lands, but with such liability on the part of the mem- 
bers to contribute to the assets of the company in the event of the 
same being wound up as is hereinafter mentioned. <A certificate of 
the incorporation of any company given by the registrar shall be 
conclusive evidence that all the requisitions of this act in respect of 
registration have been compled with.” 

And plaintiff alleges that on the 50th day of April, 1880, in pur- 
suance of the provisions of law in the said the “ companies act of 
S62,” hereinbefore mentioned, and of the other provisions of said 
act and of the acts suppl: mentary thereto and amendatory thereof, 
acertain memorandum of association, entitled a memorandum of 
assoclation of the Or vonlan Railway Company, Limited, was made 

and entered into and duly executed by the following-named 
208 persons, viz: Airlie, of Cortachy Castle, Nerriemuir, in the 

county of Forfar; William Lowson, of Dundee,in the county 
of Forfar, merchant; Thomas IL. Cox. of Dundee, in the county of 
lorfar, merchant; John Lone, of Kimbrae, Newport, In the county 
of Fife, newspaper proprietor: P.M. Cochrane, of Dundee, in the 
county of Forfar, merchant; Alex. [fenderson, of Dundee, in the 
county of Forfar, merchant; Alex. Nieoll, of Dundee, in the county 
of Forfar, merchant; James Stevenson, of Dundee, in the county of 
lorfar, dyer; Jobn M. Watson, of Dundee, in the county of lorfar, 
stock broker: Wim. M. Mehkenzie, of Dundee, in the county of For- 
far, stock broker: which memorandum of association is in the words 
and figures to the effect following—that is to say: 


PAV “ The Companies Acts—1562, 1867, and (S77. 
Company limited by shares. 


Memorandum of Association of the Oregonian Raila ai) Company, 


Limite df. 


1. The name of the company is the “Oregonian Railway Com- 
pany, Limited.” 

2. The registered office of the company will be situate in Scot- 
land. 

>. The objects for which the Company is established are— 

irst. The building, constructing, reconstructing, diverting, 
equipping, owning, operating, leasing, or selling, transferring or 


disposing of, or purchasing or otherwise acquiring, holding, and 
operating, or otherwise using, working, or dealing In all or any such 
railway or railways, railroad or ratlroads, in the State of Oregon and 
the ‘Perritory ot Washington, In the L nited States of America, or in 
either of them, or between such ports in said State or Territory, or 
elsewhere in’ North America, as nav irom time to time be resolved 
or determined Wpoh Ly sata COM PAany, and the ecarrving of puaissen- 
ger, goods, and mineral,and all other traflie and freight on and the 
doing and performing of all other acts, deeds, and other operations 
connected with railways and railroads in the said State and Terri- 
tory or either of them or elsewhere in North America. 
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Second. The building, constructing, equipping,owning, and operat- 
ing, or the leasing, selling, transferring, holding, or acquiring, by 
purchase or otherwise, and the working and using of one or more 
lines or portions of lines of railroad or railway or parts thereof from 
(first) the city of Portland or the city of Astoria, in the State of Ore- 
gon, United States of America, or from either or both of said cities, 
or from some other point or place on the Willamette or Columbia 
rivers, in said State of Oregon, through any part or portion of the 
said State of Oregon lying west or south of the Caseade range of 
mountains, in said State, to some point at or near, In or upon, said 
Cascade range of mountains; (second) from thence or from any part or 
portion of the western or southwestern part of said State of Oregon 
to and across and to the east side of said Cascade range of mount- 
ains, through a passin said mountains at or near that fork or branch 
of the Willamette river, in said State of Oregon, known as the Mid- 
dle fork or branch of said river, or through some other pass in said 
mountains within one hundred miles north or south of said 
Middle fork or branch of said river where shall — found to be, 
ou actual survey, the easiest and most practical route across 

the Cascade range of mountains; (third) thence through 
210 ~~ that portion of said State of Oregon lying east of said Cascade 

range of mountains and on through the Territories of Wash- 
ington or Idaho, or the States of Nevada and California, in the 
United States of America, or through all or any one or more of said 
States or Territories, to a connection with or without making any 
connection with any other railway or railways in either of said States 
of Oregon, California, or Nevada or ‘Territories of Washington or 
Idaho, and with or without one or hiore branch lines (1) running 
north, south, east, or west from said main line on the east side of 
said Cascade range of mountains, or (4) running from said main 
line on the west side of said Cascade range, In said State of Oregon, 
forming a junction or one or more junctions with said main line at 
one or more points to a terminus in said portion of the State of Ore- 
gon West of said Cascade range of mountains, or toa junction with 
said main line, or to a terminus or termini at one or more seaports 
on the shores of the Pacific Ocean, all as may from time to time be 
determined by actual surveys; as also to purchase, build, construct, 
own, equip, and operate, or to enter into agreements to run over, or 
to lease (1) any line or lines, branch or branches, of railway or rail- 
wavs, railroad or railroads, that may connect with or become attached 
to or meet or become part of the said main line or its main branch 
or any of its branches hereinbefore designated, or (2) such other 
main or branch line or lines or extensions of any railway or railways, 
railroad or railroads, made in connection with this company’s main 
line or of any of its branches or separate and distinct therefrom, all 
in such manner of way or form and on such terms as this said 
company shall from time to time deem advisable and for its interests, 
and the doing and performing of all other operations connected with 
said designated railway or railways, railroad or railroads, or branches 
thereof, or in connection with other railways ofa similar or diller- 
ent nature, the doing and performing of which this said company 

24—256 
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shall at any time deem advisable and for its interest in the carry- 
Ing on of its business. 

Third. The building, constructing, purchasing, or otherwise ac- 
quiring, holding, equipping, owning, and operating, or the leasing 
and operating, or the leasing, equipping, and operating, or the sell- 
ing, transferring, or otherwise disposing of and the working and 
using of any other railway or railroad, or of any wharves, Jettles, 
steamboat or steamship, stage, or of any canals, locks, bridges, clay 
road, plank road, turnpike. hack, truck, or express lines, or any 
other line, lines, or means for the transportation of freight Or pas- 
scngers, or either or both, now constructed or operated in whole or 
In part or which may be hereafter constructed or operated in whole 
or in part in either of the said States of ¢ yregon, | ‘alifornia, or Nevada 
or said ‘Territories of Washington or Idaho, and that whether tm 
connection with or separate and distinct from and as a line or means 
independent of said railway or railways, railroad or railroads, so to 
be built, constructed, purchased, owned, equipped, or operated as 
aforesaid by this COolpany., 

fourth. The entering into agreements for and the taking, hold- 
Ing, or the guaranteeing of bonds, shares, debentures, dividends, or 
mortgages and other indebtedness of any other railway or railroad 
COMMbDAany OF companies, or of any canals, locks, bridges, clay road, 
plank road, turnpike, steamboat, steamship, stage, express, or tele- 
graph companies in the United States of America or Dominion of 
Canada. 

hifth. The entering into agreements with any person, persons, 
firm, copartnership, company, or corporation that may be the owners 
and operators or the operators of any railway, railroad, steamboat, 
steamship, express, hack, truck, or stage line or lines, canals, locks, 
bridges, clay road, plank road, turnpike, or any other means of trans- 
porting freight or passengers, or either or both, and who may be 

Inany manner or form engaged in the business or oecupa- 
21) tion of common earriers or the transportation of freight and 

Jxtssechoers, Or either or both. for the prorating In fares and 
freights, or either or both, or for the joint use, occupation, and en- 
joyvment of their several lines or the branches thereof, orofany or all 
other property, both real, personal, or both, owned or used by them 
or either of them respectively, or for the operating their respective 
lines on joint purse, or Inany other manner and form for the mu- 
tual or joint or the mutual and joint transportation of freight and 
passcheers, Or either or both, over their respective lines of Lranspor- 
tation. 

Sixth. The building, constructing, equipping, owning, operating, 
leasing, selling, transterring, or otherwise disposing of, purchasing, 
or otherwise acquiring, holding, and operating, or otherwise using, 
working, or dealing in any telegraph or telephone line or lines, or 
any warehouse or warchouses, or building or buildings for receiving 
or storing grain or other produce in any manner connected with or 
unconnected with or requisite, necessary, or convenient for the 
operation of the maim or any branel line of railway, railroad, or of 
any other means, manner, or line of transportation, constructed, 
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built, leased, or in any manner operated by or in connection with 
this company in any manner or form whatsoever. 

Seventh. The acquiring, by purchase or otherwise or by dona- 
tions or gifts, of such real and personal property as this company 
may find requisite, necessary, or convenient for carrying into effect 
fully and completely the objects of the company and the transac- 
tion of its business, and to hold and dispose of the same at the 
pleasure of this company, and the acquiring, holding, leasing, trans- 
ferring, and otherwise using and disposing of any real or personal 
property of whatever nature or of any rights and privileges acquired 
or Which from time to time — be acquired by the company or which 
may be ciVven, granted, or conveyed to it for the Purpose of aiding 
it in the construction and operation of its aforesaid line. or lines of 
railway or branches thereof or extensions therefrom or for-any or 
different purpose whatsoever; as also the acquiring, under the laws 
Gi the States of Oregon, Nevada, or California, or the Territories of 
Washington and Idaho, or any other States or Territories in the 
United States, under the laws of the United States, or under the 
laws of the Dominion or of any Provinee of Canada, or under the 
laws of any one or more or all of them, of such real or personal 
property or the right to the use or occupation of the same by ap- 
propriation or otherwise In such manner as is now or may hereafter 
and from time to time be provided by the laws of either of the said 
States or Territories in the United States or by the laws of the 
United States or by the laws of the Dominion or of any Province of 
Canada, or either one or more or of all of them. 

Mighth. The borrowing of money in the United States of America 
or in the United Kingdom of Great Britain and Ireland or in 
lurope or elsewhere on or on the security (first) of bonds of promis- 
sery notes or debentures or other deeds or obligations of the com- 
pany. oF (second) of bonds or promissory notes or other deeds or 
obligations of the company, containing also or separately secured 
by Inortyage or trust deed of all or any portion of the company’s 
property and assets, real or personal, or on all or any portion of its 
property and assets, real or personal, and of or on all or any of 
its franchises, powers, and privileges; or (third) of bonds or mort- 
cage debentures, as also the raising of and procuring money by the 
creation and issue of preference shares, or by the creation and issue 
of guaranteed shares, or by any other means or in any other manner 
or ferm which the company at any time deem advisable. 

Ninth. The amalgamating or otherwise uniting the company with 

any other railway, railroad, steamboat, steamship, canal, lock, 
212 ~—scbridge, stage, hack, truck, express, or telegraph or telephone 

company, or any other company or Institution engaged in 
the business of the transportation of freight or passengers or both 
whose objects shall be wholly or partially similar to those of this 
company or absorbing any such other company or institution or 
purchasing or acquiring its business on any terms and in any 
manner. 

Tenth. The earrving on of the business of common carriers and 
the fixing and exaction of tolls and freights and the transacting and 


ers 
on 
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doing of all such other matters and things as the company shall 
from time to time consider conducive or incidental to the above 
objects or any of them; but the company shall not do anything 
whereby the limitation of the liability ef its members shall be preju- 
diced ; and, 

Lastly, the doing whatever else may be from time to time sanc- 
tioned by a special resolution of the company. 

4. The liability of the members is limited. 

5. The capital of the company is one hundred and sixty thousand 
pounds, divided into sixteen thousand shares of ten pounds each. 

We, the several persons whose names and addresses are sub- 
scribed, are desirous of being formed into a company in pursuance 
of this memorandum of association, and we respectfully agree to 
take the number of shares in the capital of the company set opposite 
our respective names. 

Dated this thirteenth day of April, eighteen hundred and eighty 
years. 


each 


shares 
by 


subseriber. 


Names, addresses, and deseription of subscribers. 
} 


Number of 
tuken 


Airlie, of Cortachy Castle, Kirriemuir, in the county of Forfar PORE lim 
William Lawson, of Dundee, in the county of Forfar, merchant... 22. 1am 
Thomas H. Cox, of Dundee, in the county of Forfar, merehant : 1iM) 

John Lene, of Kimbrae, New pe rt. in the « LETOTN of Fite, HeWspriper pre 
prietor . }(M) 
P.M. Cochrane, of Dundee. in the county of Forfar, merehant 1am 
Alex. Henderson, of Dundee, inthe county of Forfar. merchant — 1a) 
Alex'r Nicoll, of Dundee, i the county of ia riar, tnercehant , 1M) 
James Stevenson, of Dundee, in the county of Forfar, dver | ais }eMy 
John M. Watson, of Dundee. in the county of Forfar. stor kbroker : 1iWy 
Williain Mackenzie, of Dundee, in the county of Forfar, stockbroker. ——- aD 
Total shares taken a al é ie aot) 


Witness to the above signatures: 
WM. ARTHUR BELL, 
Apprentice ln Messrs. Pattulo AV’ Thornton. 
Solicitors, 1 Bank Street, Dundee. 


That on the said 50th day of April, 1SS0,in pursuance of the pro- 
visions of law in the said “the companies act of 1862.” hereinbe- 
fore mentioned, and of the other provisions of the acts supplementary 
thereto and amendatory thereof, and contemporaneously with the 
execution of the memorandum of association aforesaid, the said 
Airlie, of Cortachy Castle, Nerriemuir, in the county of Forfar; Wil- 
liam Lowson,of Dundee,in the county of Forfar, merehant: Thomas 
Hf. Cox, of Dundee, in the county of Forfar, mereliant; John Leng, 
of Kimbrae, Newport, in the county of Fife, newspaper proprietor ; 
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P.M. Cochrane, of Dundee, in the county of Forfar, merchant; Alex. 

Henderson, of Dundee, in the county of Forfar, merchant; 
213) Alex. R. Nicoll, of Dundee, in the county of Forfar, merchant ; 

James Stevenson, of Dundee, in the county of Forfar, dyer ; 
John M. Watson, of Dundee, in the county of Forfar, stockbroker ; 
William McKenzie, of Dundee, in the county of Forfar, stockbroker, 
did enter into and make and duly execute articles of association, as 
required by said acts, and thereupon did, on the said S0th day of 
April, 1880, duly deliver them to the registrar of joint-stock com- 
panies, as required by section seventeen of said “ the companies act 
of 1862," who thereupon did duly retain and register the said 
memorandum and articles of association, and did duly thereupon 
certify under his hand the said “ The Oregonian Railway Company, 
Limited,” to be incorporated and said company to be limited, which 
articles of association are in the words and figures and to the effect 
following —that is to say : 


214 Articles of Association of the Oregonian Railway Company, 
Limited. 
1. The regulations of table A in the first schedule to “the com- 
panies act, 1862,” shall not apply to this company, except so far as 
the same are repeated or contained in these articles. 


Capital. 


2. The original capital shall be £160,000, divided into 16,000 
shares of £10 each, which, so far as not subscribed for in the memo- 
randut and articles of association, nay be allotted and issued to 
such persons as the directors may consider proper. 

3. The registered holders of shares in the company for the time 
being, whatever the number issued or subseribed, shall be and con- 
tinue associated, and the businessof the company may be at once com- 
menced, and the regulations for the management of the company 
shall be in foree. Every person to whom any share or shares shall 
have been allotted in consequence of any application from him shall 
be deemed to be a member of the company, along with all subserib- 
ing members, and shall be entered as a member upon the register 
of members. 

4. The company may, by the resolution of a general meeting, in- 
crease its capital beyond the amount mentioned in the memorandum 
of association by the creation of ‘new shares of such amounts per 
share and in the aggregate and on suc: terms as such resolution 
shall direct; and any new capital so created may carry such prefer- 
ential right to dividend or such priority in the distribution of 
assets or be subject to such postponement of dividends or in the dis- 
tribution of assets as any resolution of a general meeting passed 
previously to its issue shall direct; but, save as aforesaid, all new 
capital shall be subject to the same provisions in all respects as if it 
had been part of the ordinary capital mentioned in the memorandum 
of association. 
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5. The shares or any class of shares may from time to time be 
consolidated into a staalier number of shares or divided into a larger 
number of shares or the capital may be reduced Dy such resolutions 
and proceedings as the law requires. 


Shares. 


6. [If several persons are registered is jornt holders of any share, 
any one of such persons may give effectual receipts for any dividend 
pavable in ore spect of such share or for aiy Interest on prepaid calls. | 
7. Every member shall be entitled to a certificate, under the com- | 
Lith se al of thre COULP ALE, spre Cil\ re the share or shares held by him 
and the amount paid up or deemed to be paid up thereon ; 
215 = and ifsuch certificate be worn out or lost it may be renewed on 
payinent of five shillings or such less sum as the directors 
may prescribe 
oS. ‘The COMM AnY shall not be bound by or recognize, even though 
having notice thereof, any other right in respect of a share than an 
absolute right thereto in the registered holder thereof for the time 
being, and such right in case of transmission as hereinafter men- 
tioned 


Transfer of shares. 


9 The instrument of transfer of any share in the company shall 
be executed both by the transferrer and the transferee, and the trans- 
ferrer shall be deemed to remain the holder of such share until the 
name of the transferee is entered in the register book in respect 
thereof, 

10. All transfers of shares of the company shall be valid) and 
effectual if executed according to the usual mode of executing such 
Ihstruments by the law of Scotland or by the law oof Kugland or 
partly according to the one and partly according to the other. 

lI}. The directors may decline to register any transter of shares 
made by a member who is indebted to the company or to any per- 
son not approved by them. 

I2. Every deed of transfer must be left at the oflice of the coim- 
pany to be registered, accompanied with such evidenee as the di- | 
rectors may reasonably require to prove the title of the transferrer 
and with the pavinent of such fee as the directors shall from time 
to time determine, and thereupon the COMpany, subject to the 
powers vested in the directors by the immediately preceding article, 
shall register the transferee as a shareholder and retain the deed of 
transfer. 

13. In no ease shall the directors be bound to enquire into the 
validity, authority, legal effect, or genuineness of any deed of trans- 
fer produced by a person claiming as a transferee of any share in 
accordance with these articles, and, whether they abstain from so 
enquiring or do so enquire and are misled, the transferrer shall have 
ho claim Whatsoever Upon thie COMmpany In respect of the share, eCX- 
cept tor the dividends previously declared in respeet thereof, but 
only, if at all, upon the transferee. 

14. The transfer books may be closed during the fourteen days 


e< 
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immediately preceding any general meeting or any issue of new 
shares. 


fransmission of shares. 


The executors or administrators of a deceased member shall 
. be the only persons recognized by the company as having any title 
to his shares. 
| lé. Any person becoming entitled to a share in consequence of 
the death or bankruptey of any member or in consequence of the 
marriage of any female member may, upon such evidence being 
| produced as may from time to time be required by the directors, 
either be registered himself as a member or execute a transfer of 
the share to his nominee, subject to the approval of said nominee 
by the directors. 
Calls on shares. 


17. The directors may from time to time make such calls upon 
the members in respect of all moneys unpaid on their shares as 
they may think fit, provided that four weeks’ notice at least is given 
of each call, 

IS. Each member shall be liable to pay the amount of calls so 


made to the pPersolis and at the times and places appointed by the 
aa directors, and In case of default to pay interest for the same 
e 216 atthe rate of £10 per cent. per annum from the day ap- 
pointed for payment thereof to the time of the actual pay- 


ment, and joint holders of shares shall be so hable severally as well 
as jointly 1 respect of all calls thereon. 

The directors may, If they think fit, receive from any mem- 
ber willing to advance the same all or any part of the moneys pay- 
able upon the shares held by him beyond the sums actually called 
up, and the moneys so paid in advance or so much thereof as shall 
from time to time exceed the amount of the calls then made upon 
the shares in respect of which such advance shall have been made 
may, as thedirectors and the members paying thesame may agree, be 
treated either as payments in advance in respect of such shares, en- 
titling the holders thereof for the time being to dividends at the 
same rates as if such moneys had been paid up in’ pursuance of 
calls. or as loans at such interest and on such terms as the members 
paying such sums in advance and the directors shall agree upon. 


- Lien on shares. 


20. The company shall have a first charge or p.ramount lien on 
all shares for all mone ys due to-it from the holder or any of the 
. joint holders thereof, either alone or jointly with any other person, 
including all ealls the resolution for which shall have. been passed 
by the directors, although the times ap pointed for their payment 

may not have arrived. 
21. Such lien may be made available by a sale of all or any of the 
oa shares subject to it, provided that no such sale shall be made exce pt 
under a resolution of the directors and until notice in writing shall 
have been given to the indebted member or his executors or admin- 
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istrators requiring him or them to pay the amount for the time 
being due to the company, and default shall have been made for 
twenty-eight days from such notice in paying the sums thereby re- 
quired to be paid, 

22. In case of such sale the directors shall apply the clear pro- 
ceeds, after the payment ef any expenses, in or towards satisfaction 
of such debt, and the residue, if any, shall be paid to the late me:m- 
ber, his executors, administrators, or assigns. 


korfeiture of shares. 


23. If any member fails to pay any call on the day appointed for 
payment thereof, the directors may at any time thereafter, dur- 
Ing such titwe as the call shall remain unpaid, serve a notice on him 
requiring him to pay such call, together with the interest and any 
expenses that thay have accrued by reason of such hoh-payment. 

24. The notice shall name a further day, not less than fourteen 
days after the day first appointed, on or before which such eall and 
all interest and expenses accrued by reason of such non-payment 
are to be paid. It shall also name the place where payment is to be 
made, the place so named being either the registered oflice of the 
COMPANY OF some other place at Which the calls of the company are 
usually made payable. The notice also shall state that in the event 
of non-payment at or before the time and at the place appointed the 
shares in respect of which such call was made will be liable to be 
forfeited. 

25. Ifthe requisitions of any such notice as aforesaid be not com- 
plied with, any share in respect of which such notice shall have been 
given nav at any time thereafter, before payment of any calls, in- 
terest, and CX PCchnses due di re spect thereof shall have been made, 
be forfeited by a resolution of the directors to that effect. 

26. Tfany such person as mentioned inarticle 16 shall not, during 

three months after being thereto required by notice from the 
217) s directors, be registered or cause a hominee to be registered 

under that article, or if, for six months after the death or 
bankruptey of a member or marriage of a female member, no per- 
son shall be registered In respect of his or her shares under article 
16, the shares may be forfeited by a resolution of the direetors to 
that effect, together with all dividends declared thereon sinee the 
death, bankruptey, or marriage of the late member. 

27. Any torfeited share shall be deemed to be the property of the 
Company and ay be resold, re-allotted, or disposed ot In such 
manner as the directors shall think fit. 

28. Any member whose shares have been forfeited shall notwith- 
standing be lable to pay to the company all calls owing upon such 
shares at the time of forfeiture and the interest thereon. 

20. A certificate In writing, under the seal of the company and 
the hands of two directors and countersigned by the secretary, that 
a share has been duly forfeited in pursuance of the regulations of 
the company or sold under article 21 shall be conclusive evidence 
of such forfeiture or sale, and also in favor of the purchaser of its 
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regularity and validity, so that the remedy of any person aggrieved 
shall be against the company and in damages only, and an entry 
of every such certificate shall be made in the minutes of the pro- 
ceedings of the directors. 

30. On any sale by the directors of forfeited shares or of shares 
sold under article 21 the purchaser shall be registered as the pro- 
prietor of the shares, and shall receive a certificate of such pro- 
prietorship under article 7, and shall hold the shares discharged 
from all calls due prior to his purchase, and he shall not be bound 
to see to the application of the purchase-money. 

ol. The directors may in their discretion remit or annul the for- 
feiture of any share within one vear from the date thereof upon 
payment of all monies due to the company from the late holder or 
holders of such share or shares and all expenses incurred in rela- 
tion to such forfeiture. 


Share warrants. 


52. The company may issue share warrants in respect of paid-up 
shares. Subject to the provisions of these articles and of the com- 
panies act, 1867, the bearer of a share warrant shall be deemed to 
be a member of the company to the full extent. 

33. The stamp duty on every share warrant and all other expenses 
of or incident to its issue shall be borne by the person applying 
for it. 

4. In the case of the loss of any share warrant a new one may 
be issued to the person claiming in respect of it,or such person may 
be entered in the register of members, but only on his producing 
such evidence of his title and of the loss of his warrant as the 
directors shall consider satisfactory and on his giving to the com- 
pany such indemnity, with or without security, as the directors shall 
require. 

General meetings. 


oo. The first ordinary general meeting shall be held at such time 
within four months after the incorporation of the company as the 
directors may determine, and thereafter an ordinary general meet- 
ing shall be held annually at such time and place as the directors 
may annually determine. 

36. The directors may, whenever they think fit, and they shall, 
upon a requisition made in writing by four or more members of 
the company holding in the aggregate shares to the nominal amount 
of one-tenth of the issued capital for time being of the company, 

convene an extraordinary general meeting. 
218 37. Any requisition made by the members shall express 
the object of the meeting proposed to be called, and shall be 
left at the registered office of the company, but no member shall be 
qualified to sign a requisition who shall be under the disabilities 
mentioned in article 51 and article 52 or any of them. 

38. Upon the receipt of such requisition the directors shall forth- 
with proceed to convene an extraordinary general meeting. If they 
do not proceed to convene the same within fourteen days from the 
20—236 
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date of the requisition, the requisitionists or any other four or more 
members holding the required amount of shares may themselves 
convene an extraordinary general meeting. 

39. The directors or members convening any meeting shall give 
seven days’ notice at least, specifying the place, the day, and the 
hour of meeting, and in case of special business the general nature 
of such business, to the members in manner hereinafter mentioned 
or in such other manner, if any, as may be prescribed by the com- 
pany in gencral meeting; but the non-receipt of such notice shall 
not invalidate the proceedings at any general meeting. 

40. All business shall be deemed special that is transacted at an 
extraordinary mecting as well as all business that is transacted at 
an ordinary meeting, with the exception of choosing a chairman 
uit nec “Sary ), sanctioning il dividend, electing directors and officers, 
considering the accounts and the report of the directors, and pass- 


Ing any resolution relating to or arising out of the subject-matter ol 


such report, 
Proceedings at general meetings. 


41. No business shall be transaeted at any general meeting, except 
the choice of a chairman (if necessary) and the declaration of a 
dividend, unless four members shall be present in person or by 
proxy at the time when the meeting proceeds to such business. 

42. If within half an hour from the time appointed for the meet- 
Ing a quorum (as defined by the clause immediately preceding) be 
hot present the meeting, if convened Upol the requisition of miem- 
bers, shall be dissolved. In any other case it shall stand adjourned 
to the same day in the next week, at the same time and place, and 
if at such adjourned meeting a quorum be not present it shall be 
adjourned sine die. 

45. The chairman (if any) of the board of directors shall preside 
as chairman at every general meeting of the company. 

di. If there is no such chairman, or if at any meeting he is not 
present within fifteen minutes after the time appointed for holding 
the meeting, the directors present shall choose one of their own 
number to act as chairman and, that failing, the members present 
and entitled to vote shall appoint some one of their own nutmber to 
be chairman. 

45. The chairman may, with the consent of the meeting, adjourn 
any meeting from time to time and from place to place, but no busi- 
ness shall be transacted at any adjourned meeting other than the 
business left unfinished at the meeting from which the adjournment 
took place 

46. At any general meeting, unless a poll is demanded by at Jeast 
three of the members present in person or by proxy and entitled to 
vote, a declaration by the chairman that a resolution has been ear- 
ried, and an entry to that effect in the book of proceedings of the 
company, shall be sutlicient evidence of the facet without proof of 
the number or proportion of votes recorded in favor or against such 
resolution. 
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219 47. If a poll is demanded by three or more members 


present in person or by proxy and entitled to vote it shall be 
taken in such manneras the chairman directs, and the result of such 
poll as declared by the chairman shall be deemed to be the resolu- 
tion of the company in general meeting. 

48. Minutes shall be made in books provided for the purpose of 
all resolutions and proceedings of general meetings, and any such 
minutes, if signed by any person purporting to be chairman of the 
meeting to which they relate or by any other person present thereat 
and appointed by the board of directors to sign the same in his 
place, shall be receivable as evidence of the facts therein stated with- 
out further proof; but if such minutes be signed otherwise than by 
the chairman of the meeting to which they relate they shall be read 
to the next sueceeding meeting, and on being found or made correct 
shall be signed by the chairman thereof. 


Votes of members 


49. Every member shall have one vote for every share held by 
him, and in case of an equality of votes at any general meeting or 
poll the chairman sball, in addition to the votes to which he other- 
wise may be entitled, have another or casting vote. 

50. If two or more persons are jointly entitled toa share or shares 
the member whose name stands first on the register of members as 
one of the holders of such share or shares and no other shall be en- 
titled to vote in respect of the same. 

ol. If any member ts an infant, pupil, on married woman, 
lunatic, or person of unsound mind he or she may vote by his or 
her patie” se tutor, husband, committee, or legal curator or by 
any one of them, if more than one, such person having pre- 
viously furnished to the directors such evidence as they shall re- 
quire of his title to represent such member. 

No member shall be entitled to vote at any general meeting 
unless all callsdue from him have been paid, and no member shall 
be entitled to vote in respect of any share that he has acquired by 
transfer at any meeting held after the expiration of four months 
from the registration of the company unless he has been possessed 
of the share in respect of which he claims to vote for at least three 
months previously to the time of holding the meeting at which he 
‘+ s to vote. 

Votes may be given either personally or by proxy. No per- 
son eal be ap pointed a proxy who i is not a member of the com- 
pany. 

54. The instrument appointing a proxy shall be deposited at the 
registered otlice of the company not less than three clear days be- 
fore the time for holding any meeting at which the person named 
in such instrument proposes to vote. Proxies may either be for one 
es or generally for all meetings. 

. The instrument appointing a proxy shall be signed by the 
nasi making such appointment and be in the following form. with 
such variation as circumstances may require : 
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“The Oregonian Railway Company, Limited. 

«“y— —— —— of ——, in the county of ——, being a member of 
the (revonian Railway Company, Limited, hereby Appoint 
— as my proxy to vote for me and on my behalf at (the or all 


cause may be general meeting (or 


-— 
” 
om 
i 
— 
o- 
- 


ordinary or extraordinar 
meetings, as the ease may be) of the company to be held on 
at any adjournment thereof (or to be 


220) the — day of —— an 


held ab any time gereatter, as the Case ay be). 


“As witness my hand this — day of ——, IS—. 


Directors and adoption of agreements. 


56. LEverv mi miber holding not less than two hundred shares of 
hich all Calls for the time bi lige shall have 


1 
i 


the company upon whiel 
been pata shall bye lierible asa adirector. ‘ 


-_ 


if Phi number Oj] directors shall hot he less han three Or nore 
than six, but this clause shall be construed as being only directory, 
and the continuing directors may act, notwithstanding any number 
of vacancies 

DS. The first directors shall be the Right [lon’ble the Earl of 
Airlie. ly ‘| Corie Th (as le, near Kirriemuir: William Lowson, 
lusq., of Daalt lavock, merchant, Lured Ss Thomas Ifunter ‘ ‘OX, sq ; 
of Duncarse anid Maul sili i. Ben rchant, Dundee ; John Le NY, Isc. 
of Kimbrae, Newport, life, and Peter Moir Cochrane, merehant, 
Dundee, who shall act until the annual ordinary meeting in the 
year of ISSI. 

5%. The remuneration of the directors shall for each of the first 
four Vears aditer the registration ot thie COTM PAL be equal to three- 
fourths percent. on thie Capit il of the COMPANY and thereatter shall 
be such sum per abut as the memibe rs nay vote at the first an- 
four vears. The said 


nual meeting after the expiration of the said 
retnuneration shall by divic (| betwee 1} the (directors such }ro- 
portions iis thre mnav determine: Provided always, that the lheli- 
bers Thick | aby OPathary necting resolve that the “Util then fixed 
by them for the remuneration of the direetors shall thenceforth be 
annually appropriated forsuch remuneration until otherwise altered 
by a subsequent resolution of the members at some ordinary meet- 
ng, ania so on trom time to time. 

60. Tfany director shall be called upon to perform extra services 
or to make exertions In going or residing abroad on the company’s 
business, the boarad Mav arranve with sucli director for such special 
remuneration for such services or exertions either by way of salary, 
COMMISSION, or the prea Vdaae nt of a lump sum ot Moneyv, as they shall 
think fit. 

61 Anagreement las been entered into by or on behalf of the 
directors for the acq UISsItion of the Dayton, Sheridan “una Garand 
Ronde railway, and a contract las been nade by Or Onl behalf of the 
directors for the construction of 60 miles of new railway. The 
dates and Hames of the parties to salad contracts or derecments ure 
as follows: (1) Agreement (for the acquisition aforesaid) between 
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William Lowson, Esq., of Balthayock, merchant in Dundee, in the 
county of Forfar, in Scotland, and Peter Moir Cochrane, merchant 
In Dundee, in said county, for themselves and for all other parties 
who they may have admitted or may admit into the premises, of 
the first part, and the Oregon Railbway Company, Limited (of Ore- 
gon), of the seeond part, dated 4th March and Ist April, ISSU; and 
(2) contract (for the construction aforesaid) constituted as follows : 
(a) letter or offer by James b. Montgomery for J. B. Montgomery «& 
Co., contractors, Portland, Ore vot, dated March 6, 1880, and ad- 
dressed to the Right Hon'ble the Earl of Airlie, kK. T., and Messrs. 
William Lowson, Thomas H. Cox, John Leng, and P. M. Cochrane, 
and (+) minute of meeting of the provisional committee of the “ Ore- 
gon Railroad Company, Limited,” meaning by that the proposed 
company, at which meeting were present the said Thomas H. Cox, 
John Leng, P. M. Cochrane, and William Lowson, and also the said 
James B. Montgomery, who signed the said minute, dated Sth 
221) = Mareh, 1880. It is hereby provided that the said contracts 
or agreements are adopted and shall be adopted and carried 
out by the company. Further, and as the said agreement for the 
acquisition aforesaid was hegotiated by the said William Lowson, 
Thomas Hunter Cox, John Leng, and Peter Moir Cochrane at their 
own risk, and they have also incurred considerable personal trouble 
and responsibility, and as the bargain is considered highly advan- 
tageous, It Is hereby provided that if within four vears from the date 
of registration of the company it shatl be found that the said pur- 
chased railway does not cost the company for original purchase 
price and improvement and equipment more than two-thirds the 
rate per mile oft the portion of railway contracted to be constructed, 
and if on the average over the said period there shall have been 
earned by the company net protits equal to not less than 10 per 
cent, per annum, the said above-named parties shall receive twenty- 
five per cent. of the gain to the company from the said purchase. 


Powers of directors. 


62. The business of the company shall be managed by the di- 
rectors.| 

63. Subject to the restrictions herein contained, and in addition 
to all other powers herein contained, the directors shall have power 
to do the following things in the name and on behalf of the com- 
pany : 

[a] ‘To carry out and to carry into effect, with all the powers of the 
company itself, all or any of the objects and powers of the com- 
pany as expressed in the memorandum of association, as also 
and without prejudice to said generality. 

[] To raise or defend any action, petition, or other legal proceed- 
ings, and to abandon, compromise, and settle the same, when 
and upon such terms as they may deem expedient. 

[¢] To purchase, or acquire, or feu, or lease any property and 
effects, whether heritable or movable, real or personal, which 
they may deem requisite for the purposes of the company, and 
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that either absoiutely or perpetually or for any term of years 
and upon such terms and subject to such ground rents, feu 
duties, rents, or other charges as they may deem expedient, and 
also toacquire the right of use of any such property and effects, 
heritable or movable, real or personal, as aforesaid. 
‘To erect any houses or buildings or alter, renew, repair, or im- 
prove any houses or buildings, whether erected by the com- 
pany or not, as they may think desirable or proper for the 
advantage of the company. | 
To purchase or acquire the good willand personal property of 
any kind whatsoever and the credits and effects of any other 
person or persons or company carrying on a like business, or 
to amalgamate with this company any such person or company 
upon such terms and conditions as they may think fit. 
‘To sell, feu, exchange, sub-let, or otherwise dispose of the Conl- 
pany's property, whether heritable or movable, real or per- 
sonal, or any part thereof, upon any terms they may think fit. 
‘lo insure against risk by fire or other risk any building or 
propertly of the COMMpANY. . 
To execute and sign and issue in the name of the company all 
deeds of security and other deeds and all receipts and other 
documents and writings they may think necessary, and for 
that purpose to use the company’s seal. 
[;] ‘Te engage all superintendents, secretaries, treasurers, 
accountants, solicitors, habagers, agents, COrre +pond- 

ents, clerks, and servants of the company, and also to discharge 
the same. 
To refer disputes to arbitration and to com promise any debt or 
claim due to or by the company. 
To give time te any debtor for the payment of his debt. 

To take the heritable or movable, real or personal property 
of any debtor or lis equitable Interest In any property isa 
security for the pavinent or In satisfaction or part satisfaction 
of any debt due by him to the COMPANY. | 
To draw, accept, make, renew, and endorse any bill of ex- 
change or promissory note that may be deemed necessary for 
the purposes or the business of the company. 

To enter Into any contracts with such persons as they shall 
think fit, whether such person shall be members or directors 
or the partners or partner of a member or director of the com- 
pany or not; and every member or director with whom any 
such contract "nay be entered into shall be entitled to the 
profit and benetit thereot to the same exient as though he 
were not a member or director of the company. 
To accept any convevance or lease of anv property or build- 
Ings from any person or persons, whether such person or per- 
sons shall be a member or members or director or directors or 
otiier officers of the Company or lis or their partner or part- 
hers, and such person shall be entitled tothe profit and benefit 
thereof to the same extent as though he were nota member, 
director, or officer of the company. 


_—=. > 
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[p] Toopena banking account in the name of the company; 
and every sum paid on behalf of the company which shall 
amount to the sum of £20 and upwards shall be paid by cheque 
on the bankers of the company, such cheque to be signed by 
any two directors. 

[vy] To provide a common seal, to be kept by such person and in 
such manner as the directors may think fit. 


64. The directors may also establish offices, agencies, or local 
boards in any of the States or countries in whieh by the memoran- 
dum of association they are entitled to do or hold anything, and 
may make such regulations for the management of such offices; 
agencies, or local boards as they may from time to time think proper, 
and for that purpose they may appoint local boards, consisting of 
such persons and possessing such powers and holding such qualifi- 
cutions as the directors shall from time to time determine; and, 
farther, the directors may appoint’in the United Kingdom, as_ well 
as in any of the said States and countries, managers, agents, secre- 
taries, treasurers, officers, clerks, and servants, with such remunera- 
tion and at such salaries as they may consider advisable, and may 
pay the expenses oceasioned thereby out of the funds of the com- 
pany, and may from time to time discontinue all or any branch 
offices, agencies, or local boards, and may remove or suspend at any 
moment all or anv ef the members of any local board and all or 
anv of the managers, agents, secretarjes, treasurers, officers, clerks, 
or servants of the company for such reasons as they may think 
proper and advisable and without assigning any cause. 

65. The directors may from time to time appoint a president of 
the company, and also a vice-president, who, in the absence of the 

president, may actin the president’s name and place as presi- 
22: dent of the company. All deeds, powers of attorney, instru- 

ments, and other documents requiring, according to the law 
of any State, country, provinee, or dominion, to be subseribed or 
executed on behalf of the company by the president of the company 
alone or in conjunction with the secretary of the COMPANY, tay be 
so subscribed and executed on behalf of and so as to bind the com- 
pany by the president or vice-president appointed as aforesaid, and 
by the secretary of the company, where his subscription is also 
hecessary, 

66. The directors shall have the power to make temporary invest- 
ment of the company’s funds in the United Kingdom or in any 
colony of her majesty or in ayy foreizn State or country, and that 
In such way or upon such stocks, shares, bonds, debentures, or se- 
curities as they may from time to time approve, and they may from 
time to time realize such temporary investments and invest of new 
in whole or in part. 

67. The directors may from time to time borrow for the purposes 
of the company such sum or sums of money as they may from time 
to time think proper, and they — make and issue for any money bor- 
rowed such bonds, deeds of security, and other deeds, vouchers, 
documents, shares, acts, matters, and things as are authorized by the 
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memorandum of association of the company and as they from time 
to time consider proper. 

68. Money may be borrowed for the purposes of the company with 
a stipulation, if approved by a general meeting, that the security 
may be converted into preference or other shares or stock of the 
company. 

69. In the event of any moneys being borrowed for the purpose of 
the COMMPany On) the terms of the securities for such moneys being 
convertible into shares, the directors may create and issue such new 
shares, cither preferential, ordinary, or deferred, as may be neces- 
sary for carrving such conversion into effect. 

70. The directors shall have power, by the signature of the man- 
aging director or secretary, with the counter-signature of one of their 
number, to draw, accept, make, or endorse bills of exchange, drafts, 
promissory notes, and cheque s, and to grant receipts for money bor- 
rowed on behalf and for the purposes of the company ; but for the 
purpose of eranting nterim receipts for money received to be lent 
on mortgage or bond of the company and of authenticating notices 
or reports, allotment letters, COUpoOns, OF interest or dividend war- 
rants, the signature of the managing director or secretary alone 
shall be sudicient on his being from time to time authorized by the 
directors accordingly. 

71. The directors shall have power to appoint such person as they 
may think fit, whether a member of their own body or not, to be 
managing director, and from time to time revoke such appointment. 
They may delegate to such managing director all or any of the 
powers hereby made exercisable by the directors, except those relat- 
ing to shares and borrowing, and any others as to which special pro- 
Visions Inconsistent with such delegation herein contained, and they 
shall have power to fix the remuneration of such managing director. 

72. It shall be lawful for the directors, subject always to the sane- 
tion of the cotpany, to arrange terms for the amalgamation of the 


-_ 


company with any other company, or the amalgamation of any 


other company with the company,or for the disposal of the business, 


estate, and elleets of thi COMPA, OF any pear thereof, respectively, 
to any othe! COM pany, Or TOI the sule or transterenee of the business, 
estate, ana ellects oft any oth r COMPANY, or any part thereof, re- 
spectively, to the COMPANY, and in any such case Upon such terms 
and in such manner as the directors shall think fit, and the directors 
shall have power todo all such things as may be necessary for earry- 
Ing such amalgamation, sale, purchase, or other disposition 
224 Into effect, so far as a resolution or special resolution of the 
COMPANY Is hot by law Hhecessary for such Purpose ; and in 
Case any Ceriais so arranged by the directors include or make neces- 
sary the dissolution of the company, the company shall thereupon 
be dissolved, 
ao. Phe directors may on behalf of the company enter into 
arrangements with the liquidators of uny company. authorized to 
make such arrangements as are contemplated by the 161st section 
of “the com patiles act, 1S62,° and thes may apply any shares in 
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the capital of the company for the time being unissued for the pur- 
pose of carrying out such arrangements. 

74. The company shall have power to use official common seals 
under “the companies seals act, 1864," in such foreign or other 
countries as the directors shall determine, and the directors shall 
have power to appoint any agent or agents, committees or com- 
mittee, abroad to be duly authorized agents of the company for the 
purpose of aflixing or using such foreign common seals, and they 
may impose such restrictions on the use thereof as they shall 
think fit. 

75. The company’s funds shall not be used in purchasing its own 
shares. 

76. In no ease nor under any circumstances shall personal labil- 
ity attach to any director for anything done or omitted to be done 
by him in good faith, although loss arise; further, no transaction 
actually made or entered into on behalf of the company by the 
directors shall be invalidated or in any way prejudiced by reason of 
any breach of the regalations imposed by the preceding articles. 


Borrowing power. 


77. It shall be the duty of the directors to regulate the borrowing 
of money by the company in such manner that the total amount 
borrowed shall never exceed a sum equal to one thousand pounds 
per mile of railway belonging to or itr course of construction by the 
company for the time being, provided that every person taking 
from the COMMpPanV OF by assignment any bond, or debenture, or 
mortgage, or other obligation or security of the company shall be 
entitled to assume without Inquiry that no sueh excess has taken 
place; and provided further, that no dona fide holder of any obliga- 
tion or security shall be prejudiced by any such excess which may 
have taken place. 

75. Every deed of security issued by the company for securing 
money borrowed shall be under the common seal of the company, 
duly stamped. The respective holders of or other persons entitled 
to such deeds shall proportionably, according to the amount of 
money secured thereby or contained therein, be entitled to be paid 
out of the property and assets of the COMPAany, including any unpaid 
capital for the time, the respective sums in such deeds of security 
mentioned and the interest thereof without any preference or 
priority one above another by reason of priority of date of any such 
deeds of security or otherwise howsoever, providing and declaring 
also that the capital of the company shall not be called, except 
for the payment of money Lorrowed, to a greater extent than £6 
a share. 

7. A register of deeds of security and transfers thereof shall be 
made and kept by the company at its registered office, in which 
shall be entered the number and date of every such deed, and the 
date of every transfer, and the sums secured, and all other necessary 
particulars for giving full information with respect to such deeds 
of security and transfers. Such register may be perused free of 

26—256 


20)? THE OREGON RAILWAY AND NAVIGATION CO. YS. 


charge at all reasonable times by any of the holders of the bonds or 
debentures or securities whatsoever of the company. 

220 SO. No transfer of a deed of security shail be valid against 
the company unless and until it be registered in the said 

register of decds of security and transfers thereof, 

Sl. Without prejudice to what is otherwise contained in these 
articles or in the memorandum of association, it Is hereby provided 
that the respective lenders to the company or any of them may also, 
either in the principal deeds of security or separately or otherwise, 
receive morteages or other securities or bonds, certificates, or obhi- 
gations cceating interests In mortgages or other securities of or upon 
all or any railway or railroad and its plant, rolling stock, rates, and 
revenues or any of them belonging to or vested in the company, 
and that in such form and transferable in such a way as may, ac- 
cording to the law of the State in which the premises so to be mort- 
gaged or charged are situated, be competent; and, further, and 
Without prejudice as aforesaid, the directors shall have power to 
grant,execate, and deliver, in name and on behalf of and for the 
company, all proper or hecessary deeds of trust or mortgage or other 


deeds or certificates whatsoever of or in the premises, and to do and. 


act in all other respects with all the powers of the company 
Disqualification of directors. 


82. The oflice of director shall be vaecated— 

(1.) If he ceases to hold the due qualification, 

(2.) [If he holds any office or place of profit under the company 
other than that of managing director. 

(3.) If he becomes of unsound mind or bankrupt, or compounds 
with his creditors, or is convicted of any erime. 

S85. All acts done by any meeting of directors, or of a committee 
of direetors, or by any persons acting as a director, or as chairman 
or deputy chairman of directors, or as chairman of any meeting of 
directors or of any committee of directors shall, notwithstanding that 
it be afterwards discovered that there was some defect in the ap- 
pointment of any such director or person or persons acting as afore- 
said, or that they Or any of them were disquatitied, be as valid as if 
every such person had been duly appointed and was qualified to be 
a director. 

Rotation of directors. 


S4. At the ordinary meeting to be held in the vear 1881 and at 
the ordinary meeting in every subsequent year one-third of the di- 


rectors for the time being, or the nearest number to one-third, shall. 


retire from oflice 

So. The directors to retire in anv year shall be those who have 
been longest In otlice, and in case ot equality In that respect shall, 
unless the directors agree amongst themselves, be determined by lot. 

S6. A retiring director shall be re-eligible. 

87. The company at the general meeting at which any directors 
retire in manner aforesaid shall fill up the vacated offices by electing 


Laid 
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alike number of persons, unless it be necessary to elect more or 
fewer in order to give effect to a resolution for altering the number 
of dire clors, 

SS. If at any meeting at which an election of directors ought to 
take place the nlaces of the Vacating directors are not filled up the 
meeting shall stand adjourned till the same day in the next week, 
at the sume time and place; and if at any such adjourned meeting 
the places of the vacating directors are not filled up the vacating 

directors, or such of them as have not had their places filled 
226 up, shall continue in oflice until the ordinary meeting in the 

next vear, and so on from time to time until their places are 
filled up. 

So. The company may from time to time in general meeting in- 
crease or reduce the number of directors and alter the qualification 
of directors. 

90. Any casual vacancy occurring in the board of directors may 
be filled up by the directors, but any person so chosen shall retain 
his oflice so long only as the vacating director would have retained 
the same if no vacancy had occurred. 


Proceedings of directors. 


91. The directors may meet together for the dispatch of business, 
adjourn, and otherwise regulate their meetings as they think fit, 
and determine the QUOrULD Tecessary for the transaction of business 
bry the board of committees. Until otherwise fixed, the quorum for 
a board meeting shall be two directors. 

02. All meetings of directors shall be held in the United King- 
dom of Great Britain and Treland. 

95. Questions arising at anv meeting of directors shall be decided 
by a majority of votes. In case of an equality of votes, the chair- 
man shall have a second or casting Vote, 

Of. A director may at any time summon a meeting of the di- 
rectors. 

95. The directors may elect one of the directors as chairman of 
the directors and determine the period for which he is to hold office, 
and may also, if they think fit, choose another director to act as 


deputy chairman for the same period. If no such chairman or 


deputy chairman be elected, or if at any meeting the chairman or 
deputy chairman be not present at the time appointed for holding 
the same, the directors present shall choose one of their number to 
be chairman of such meeting. Any chairman or deputy chairman 
elected as aforesaid shall cease to hold oflice on becoming disqualified 
asa director. 

M5. ‘The directors may dele gate any of their powers to committees 
consisting of such members of their body as they think fit. Any 
committee so formed shall in the exercise of the powers so delegated 
conform to any regulations that may be Im posed on them by the 
directors. 

97. A committee may elect a chairman of their meetings. If no 
such chairman be elected, or if he is not present at the time ap- 
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pointed for holding the same,the members present shall choose one 
of their number present to be chairman of such meeting. | 
98. A committee may adjourn as they think proper. Questions 
at any meeting shall be determined by a majority of votes of the 
_members present, and in case of an equal division of votes the chair- 
man shall have a casting vote. 
99. The directors shall cause minutes to be made in books pro- 
vided for the purpose— 
Ist. Of all appointments of officers made by the directors; and 
2d. Of all orders made by the directors or by committees of di- 
rectors; and 
3d. Of all resolutions and proceedings of the directors and com- 
mittees of directors. 
And any such minute as aforesaid, if signed by any person 
227 ~—s purporting to be the chairman of the meeting to which it re- 
lates, or of the next meeting of the directors, or of the same 
committee, shall be receivable in evidence withoutany further proof. 


Dividends or bonuses and reserve fund, and general provisions. 


100. The directors may, with the sanction of the company in gen- 
eral meeting, from time to time declare a dividend or bonus to the 
members in proportion to their shares, but no dividend or bonus 
shall be made except out of nett profits, as shown upon the balance- 
sheet, which shia! from time to time have been examined and passed 
by the anditor, but it may be either in cash or shares, or partly 
both. 

101. The directors may at any time in any year pay such sum or 
sums as they think fit on account or in anticipation of dividend or 
by way of interim dividend. 

102. It shall be the powers of the directors, before recommending 
any dividend or bonus, to set aside out of the profits of the company 
such sums as they think proper as a reserve fund to meet contin- 
gencies, provide against losses, or for equalizing dividends, or to cover 
depreciation or diminution in value of any property which shall from 
time to time be acquired by the company,or for any other purpose 
of the company sanctioned by the company, and the directors may 
invest the sum so set apart as a reserve fund upon such securities as 
they may from time to time approve. 

105. In any ease where the board tay think fit, purchases or in- 
vestments of any kind —, and when the general or reserve funds or 
otherwise may be made and conveyances or sectirities taken and held 
in the names of the trustees to be named by the directors. 

104. No member shall be entitled to receive payment of any div- 
idend or bonus in respect of a share or shares whilst anv moneys 
may be due or owing from him to the company in respect of such 
share or shares, and any dividend or bonus whieh but for this pro- 
vision might be payable to him may be set off by the company 
against the debt owing to the company from such member. 

105. Every dividend or bonus payable in respect of any share 
held by several persons jointly may be paid to and an effectual re- 
celpt given by any of such persons. 
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106. All dividends and bonuses remaining unclaimed for three 
years after having been declared may, by a resolution of the direct- 
ors or of a general meeting, be appropriated to and retained by the 
company, but the directors may at any time thereafter, if they shall 
so think fit, as a matter of grace and favor, authorize the payment 
thereof to any claimant or claimants who shall adduce a title thereto 
to the satisfaction of the directors. 

107. No dividend or bonus shall under any circumstances what- 
ever bear interest against the company. 


Dissolution. 


108. If the directors shall pass a resolution recommending the 
company to be dissolved, and a general meeting shall, in pursuance 
of such recommendation, resolve that the company shall be dissolved 
and a second general meeting shall confirm that resolution, then the 
company shall thenceforth subsist and earry on business for the pur- 
pose only of winding upits affairs, and its affairs shall be wound up, 

and it shall be dissolved in accordance with and subject to 
228 the provisions of * the companies act, 1862 and 1867,” which 

are and may be applicable to the voluntary winding up of a 
company under the same on the occurrence of an event on which it 
is provided that a company under the same may be wound up 
voluntarily, 

109. Farther, if four or more members qualified in terms of the 
thirty-sixth article hereof shall request the directors in writing to 
convene an extraordinary general meeting of the members to con- 
sider the propriety and expediency of winding up the company, they 
shall be bound to do so; and if at such meeting it 1s resolved that 
the company shall be dissolved and wound up anda second gen- 
eral meeting shall confirm that resolution, then the eourse provided 
in the immediately preceding article shall be followed and carried 
out. 

110. The majority necessary to carry any resolution, as set forth 
in the two immediately preceding articles, shall not be less than 
two-thirds in value of the members present, personally or by proxy, 
at the aforesaid meetings. 


Accounts. 


111. The directors shall cause true accounts to be kept of the 
company’s business and transactions, and of all sums of money 
received and expended by the company, and the matters in respect 
of which such receipt and expenditure take place, and of the credits 
and liabilities of the company. 

112. A statement of the company’s true financial position, made 
up vearly to such time in each year as the directors may annually 
determine, shall be laid before the immediately following ordinary 
ceneral meeting, and which meeting shall receive and consider the 
same. 
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113. Once at least in every vear, namely, preparatory to the an- 
nual ordinary general meeting, the accounts of the company shail 
be examined and the correctness of ns annual financial statement 
ascertained by one or more auditor or auditors to be appointed by 
the company. 

114. The auditor or auditors shal! be appointed by the company 
at the first ordinary brie tine of the COMPANY, and thereatter uf the 
ordinary general meeting in each year. 

The auditors need not, but may, be members of the com- 
pany. but ho Person Is elrotbl as ati auditor who Is Interested 
otherwise than as a member in any transaction of the company, and 
no director or other officer of the company is eligible during his 
continuance tn office. 

116. The remuneration of the auditors and their term of office 
shall from time to time be fixed by the company tn general meet- 
ine, anid until otherwise ord red by cre neral meeting there sirall be 
only one auditor; but a firm appointed as auditors shall be reck- 
oned as one auditor, 

aye Any auditor shall be re-elis oth leon quitting his office. 

118. If any casual vaeaney oceurs in the office of auditor the 
direetors shall supply it. 

li. Every auditor shall be supplied with a copy of the annual 
finaneial statement, and it shall be his duty to examine the same 
with the accounts and vouchers relating theret 

120. Every auditor shall have access toall the books and aceounts 

kept by the company. [le may, at the expense of the com- 
229 pany, employ accountants or other persons to assist him in 

Investigating such accounts, and he may, in relation to such 
accounts, examine the directors or any oflicer of the company 

121. The auditors shall eertity to the members the correctness of 
the annual financial statement, and they may give such information 
to the members on the state of the company’s affairs as they may 
think fit. 

Notices. 

122. A notice — served by the company upon any member, either 
personal ly or by sending it through the post In oa prepaid letter 
acl lresse d to such hie mber al his revist red piace of abode. 

125. All notices direeted to be given to the members shall, with 
respect to any share to which persons are jointly entitled, be given 
to whichever of such persons is named first in the register of mem- 
bers, and notice sO) elven shall be sullicient notice Lo all the holders 
of such share. 

124. Any notice if s rved by post shall be deemed to have been 
served on the d: av following that on which the letter containing the 
same Was posted, and iw proving such service it shall be sutticient 
to prove thiat the letter containing the notice Wiis properly ad- 
dressed and put Into the post office. 

12). Any member residing out of the United Kingdom nay 
name an address within the United Kin: ydom at which all notices 
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shall be served upon him, and all notices served at such address 
shall be deemed to be well served. If he shall not have named 
such an address he shall not be entitled to any notice of any gen- 
eral or other meeting whatsoever, and a notice of any meeting 
advertised in any Dundee newspaper shall be held sufficient notice 
to all shareholders, wherever residing, of all such meetings. 

126. All notices shall be deemed to have been served upon the 
holders of stock or stoek warrants and upon members residing out 
of the United Kingdom who have not named an address for service 
within the United Kingdom if they shall be advertised in one 
daily newspaper published in Dundee, and all notices required by 
law to be given by advertisement shall be advertised in the like 
newspaper. The company shall not be bound to serve notice on 
the holders of stock or share Warrants oron such members in any 
other manner. 


Interpretation clause. 
27. In the construction of these articles, unless repugnant to the 
context, the singular shall include the plural, the masculine the 
feminine, and vice versa, and the words interpreted by this clause 
shall bear the meanings next herein: fter assigned to them, viz: 


250 Words interpreted. Meanings assigned thereto, 
‘I ne COM] anv The COTE ATEN est tblished under the memorandum of 
it to which these articles are annexed 
Capital The espit for the time being. raised or subseribed or 
uthorized to be raised for the purposes of the com- 
pretty 
Shares Phe shares or stock into which the capital is divided and 


jnterests Im tlie property ot the companys corresponding 
with sueh shares and stock, 

Members . ...-. Shareholders, for the time being, of the company, whether 
individuals, firms, or companies, 

Gseneral meetings General meetings, whether ordinary or extra rdinary, of 
the members lawfaliy convened and held in accordance 
with the regwulations, for the time being, of the com- 


prea 
Persons mbites Clorporations, HipMANles, and firms. as well as individuals. 
Director Phe directors, for the time being, of the COM pans 
Secretary wee The secretary, Tel the Litne bre Dit le of the ( CoTEep men. 
Otliees of the ERA pe 1) - d othtee, for the time ln ne. of the « OM pany. 
Month all a A enletiadn nenth. 
The register of members The register of members to be kept pursuant to the statute. 
Words interpreted, VMeanings assigned thereto 
Deed of security or deeds | Any bond debenture, mortgage debenture, mortgage, 
of security. trust deed. pr Mmissory Nete secur d by trust deed or 
mortgage or other deed for borrowed. money or any 
security of the company whatsoever. 
Company's regulations The regulations, for the time being, for the management 


| of the company. 
‘ * 


ee en Re I 
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Names, addresses, and descriptions of subscribers. 


Airlie, of Cortachy Castle, Kirriemuir, in the county of Forfar. 

William Lowson, of Dundee, in the county of Forfar, merchant. 

Thomas IL. Cox, of Dundee, in the county of Forfar, merchant. 

John Leng, of Kimbrae, Newport, in the county of life, hews- 
paper proprietor, } 

IP. M. Cochrane, of Dundee, in the county of Forfar, merchant. 

Alex. Henderson, of Dundee, in the county of Forfar, merchant. 

Alex’r Nicoll, of Dundee, in the county of Forfar, merchant. 

James Stevenson, of loundee, In the COUnLY of Fort: ar, dyer. 

John M. Watson, of Dundee, in the county of Forfar, ‘stockbroker. 

William Mackenzie, of Dundee, in the county of Forfar, stock- 
broker. 

Dated the 50th day of April, ISSO years. 


Witness to the above signatures : 


WM. ARTHUR BELL, 
Apprentice to Messrs, Pattulo & Thornton, 
Solicitors, 1 Bank Street, Dundee. 


29 And thereupon and thereby the said Oregonian Railway 

Company, Limited, became and is a duly incorporated com- 
pany, with the rights, powers, privileges, and franchises mentioned 
and deseribed in said memorandum and articles of association, and 
said corporation lias its registered office at Dundee, in Scotland, and 
owns a railroad in the State of Oregon and transacts business in 
Oregon, and has duly complied with the laws of the said State of 
Cy Yorn for the regulation ol foreign corporations doing business 
therein and with all the foreign laws hereinbefore set out and re- 
ferred to. 

That at all the times herein mentioned the defendant was and 
stili is a corporation under the general incorporation laws of the 
State of On ‘evOn, having its prea cipal }) ace of business at Portland, 
In said State, atid =P Its powers, duties, rights, and franchises are 
duly set forth and disclosed in the certain articles of iIncorpor: ation 
of defendant, duly made and executed, which articles of Incorpora- 
tion of defendant are in words and figures to the effect as follows: 


92 Articles of Incorporation of the Oregon Reilway and Navigation 
bkiled fein 1, IS7%. 


~ 


f oni ii 


Know all men by these presents that we, the undersigned, He nry 
Villard, James I. ly V, Artemas Il. lLlolines, ¢ ‘hristian Bors. \\. ine 
Starbuck, and Chas. i: Dietherton, all of the city and State of New 
York. and iI. \\ Corbett. C. i]. Lewis. Z \. Dolph, Panu] Schulze, 
and HH. Thielsen, all of Portland, Oregon, do hereby associate our- 
selves as a corporation under the ge neral Incorporation laws of the 
State of Oregon, and do hereby adopt the following articles of in- 
corporation : 


Vw 


Vw 
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Article I. 


The name of the corporation shal] be “ The Oregon Railway and 
Navigation Company.” 


Article IT. 


The duration of the corporation shall be ninety-nine years. 


233 Article IT. 
The business of this corporation shall be— 


First. To construct and equip the following railroad and telegraph 
lines, namely: First, a line along the south side of the Columbia 
river, between Portland and Umatilla: seeond,a line from Umatilla 
across the Blue Mountains, through the Grande Ronde Valley, in 
a southeasterly direction, to a point on the east State line of Oregon, 
towards Boisé City; third, a line from Umatilla to Wallula, in 
Washington Territory; fourth, a line from Wailula, in Washing- 
ington ‘Territory, by way of Weston, southwardly, to a point of 
intersection with the line in Oregon sccondly deseribed ; fifth, from 
Walla Walla, in Washington Territory, in a northeasterly direction, 
by Dayton, to the Snake river; sixth, from a point on the Snake 
river, in Washington Territory, near the mouth of the Palouse river, 
along the valley of the Palouse river, in a northeasterly direction, 
to the head-waters of the Spokane river; and to maintain and oper- 
ate such railroad, telegraph line, and branches, carry freight and 
passengers thereon, and receive tolls for same. 


Second. To purchase or consolidate with or lease or operate and 
maintain, on such terms as may be agreed upon, any railroad or 
railroads in Oregon, Washington, Idaho, or Utah, with its or their 
rolling stock, equipments, or appurtenances, and to complete the 
same to its authorized terminus. 


Third. To facilitate and assist the construction, building, exten- 
sion, equipment, and operation of any railroad line, steamship line, 
or steamboat line in Oregon, Washington, or Idaho, or steamship 
line running from Portland to any other ports on the Paeifie Ocean 
and connecting or intending to connect or exchange traffic with the 
railroads, steamships, or steamboats of this corporation, and for such 
purpose to subseribe for or purchase the stocks or bonds of any com- 
pany owning or operating any such railroads, steamships, or steam- 
boats; to guarantee or otherwise secure the payment of any such 
bonds or the interest thereon by pledge or mortgage of the property 
of this corporation Or any part thereof or otherwise, and to eonsoll- 
date with or to lease or contract for the operation and maintenance 
of any and all such railroads, steamship or steamboat com- 

234 panies, so aided, and to obtain from Congress or the Legisla- 
tures of Washington, Idaho, and Utah Territories the neces- 
27—236 
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sary charters or other legislative authority for the extension of the 
railroads of this company into said ‘Territories or for the carrying 
out of any other of the objects herein specified. 


Fourth. To build, purchase, and own and run steamships between 
the ports of Portland, Astoria, Victoria, Sitka, San Francisco, or any 
other ports inthe North Pacific Ocean, and steamboats on the Coluin- 
bia, Willamette, and Snake rivers, and aiso to build, purchase, and 
own docks, piers, warehouses, locks, ferry-boats, stages, and other 
means of transportation in connection with the railroads, steamships, 
and steamboats above mentioned. 

Fifth. To purchase or acquire lands or lots, whether adjacent or 
contiguous to its railroads, docks, or warehouses or not, and to hold, 


possess, improve, lease, sell, mortgage, or otherwise dispose of such 


lands in such manner as may be deemed fit. 


Sixth. To borrow money on bonds, notes, or otherwise for the gen- 
eral purposes of the corporation, and to mortgage Its railroads, steam- 
ships, steamboats, franchises, rolling stock, and any and all other 
property to secure the payment thereof. 


Seventh. To do all other things heecessary OF proper for the uccomMm- 
plishment of the objects above specified. 
Article LV. 


The principal office of the company shall be at Portland, in Ore- 
gon. | 
Article V. 


The capital stock of the company shall be six millions (86,000,000) 


of dollars (increased to $24,000,000). 


Article VI. 
Such capital stock shall be divided into sixty thousand shares of 
one hundred dollars each. 
230 Article VII. 
Three directors shall form a quorum of the board of directors, 
whatever may be their number. 
Article VIII. 
H. W. Corbett, J. N. Dolph, and C. E. Bretherton, or any two of 
them, are hereby appointed to open stock books, receive subserip- 
tions, and organize the company. 


In witness whereof we have to these presents, executed in tripli 
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: cate, set our hands and seals this twelfth day of June, in the year of 
| our Lord one thousand eight hundred and seventy-nine. 
HENRY VILLARD, 
By CHAS. E. BRETHERTON, 
Attorney-in- Facet. 
ARTEMAS H. HOLMES, 
by CHAS. E. BRETHERTON, 
Attorney-in- Fact. 
WILLIAM H. STARBUCK, 
By CHAS. E. BRETHERTON, 
Attorney-in-Faet. 
JAMES B. FRY, 
By CHAS. FE. BRETHERTON, 
Attorney-in- Fact. 
CHRISTIAN BORS, 
By CHAS. E. BRETHERTON, 
Atlorney-in- Facet. 
CHIAS. E. BRETHERTON. 
H. W. CORBETT, 
C. H. LEWIS, 
J. N. DOLPH., 
PAUL SCHULZE, 
H. THELELSEN, 
, By CHAS. E. BRETHERTON, 
Attorney-in- Facet. 
Witness: 
I. R. MOORES. 
C, LANGSTAKE. 


80 STATE OF OREGON, i] oe 
County of Multnomah, (~° 


Be it remembered that on this 12th day of June, 1579, before me, 
the undersigned, a notary publie in and for said county and State, 
personally appeared the within-named Chas. FE. Bretherton, known 
to me to be the identical person described in and who executed the 
within instrument as the attorney-in-fact of Henry Villard, James B. 
ry. Artemas Hl. Holmes, W. H. Starbuck, Il. Thielsen, Christian 
Bors, and acknowledged to me that he executed the same in ihe 
hame and as attorney-in-fact of said Henry Villard, James B. ry, 
Artemas Il. Holmes, W. HL. Starbuck, H. Thielsen, and Christian 
Bors and as the act and deed of said Henry Villard, James b. Fry, 
Artemas H. Holmes, W. Hl. Starbuck, H. Thielsen, and Christian 
de Bors for the uses and purposes therein mentioned. 

In witness whereof I have hereunto set my hand and notarial 
seal on the day and year above written. 
; I. R. MOORES, 
Notary Public. 
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STATE OF OREGON, me 
County of Multnomah, if at 

Be it remembered that on this 12th day of June, 1879, before me, 
the undersigned, a notary public in and for said county and State, 
personally appeared the within-named Chas. EK. Bretherton, Hl. W. 
Corbett, C. HL. Lewis, J. N. Dolph, and P. Schulze, known to me to be 
the identical persons described in and who executed the within in- 
strument, and acknowledged to me that they executed the same as 
their act end deed for the uses and purposes therein mentioned. 

In witness whereof i have hereunto set my hand and notarial 
seal on the day and year above written. 

[. R. MOORES, 
Notary Public. 


Supple hee nlary Articles of Incorporation. 


Whereas at the annual meeting of the stockholders of the Oregon 

Railway and Navigation Company, held at the office of said corpo- 

ration, in the city of Portland, in the State of Oregon, on the 

204 lth day of June, A. D. 1882, the following resolutions were, 

by the vote of the holders of more than three-fourths of the 

capital stock of said company and by the unanimous vote of all the 
stock represented at said meeting, adopted, namely : 

Resolved, That the directors of this company be, and they are 
hereby, instructed and directed to file, as soon as they ean be rea- 
sonably prepared and executed, supplementary articles of Incorpora- 
tion amending article IIT of the present articles of this company by 
inserting at the end of subdivision VII of article [I] of the original 
articles the following subdivisions : 

VILL. To construct and equip the following railroad and telegraph 
lines, namely : 

First. A line from the city of Walla Walla, in Washington Ter- 
ritory, in il generally hortheasterly direetion, to Snake river, at or 
near Texas Ferry, and thence following the valley of the Snake river 
to Lewiston, in Ldaho Territory, with a branch from a point on said 
line about three miles south of Grange City, in a generally easterly 
direction, to the said city of Lewiston. 

Second. A line from the said city of Walla Walla to the town of 
Pendleton, in the county of Umatilla, in the State of Oregon. 

Third. A line froma junction with the present railroad of said 
company between The Dalles and Umatilla, in the State of Oregon, 
ata point ator near the mouth of John Day’s river, up the valley of 
said river a distance of about ninety miles, to the big bend of said 
river, With a branch from said line from a point at or near the 
mouth of Rock creek, up the valley of said Rock creek, to a point 
about thirty miles distant from the mouth thereof. 

Fourth. A line from a junction with the road of said company 
extending from The Dalles to Umatilla, in the State of Oregon, at or 
near the mouth of Willow creek, up the valley of Willow creek, to 
the town of Heppner. 


~~ ~ 


THE OREGONIAN RAILWAY CO. (LIMITED). 213 


Fifth. A line from a point of junction with the present lo- 

238 cated line of said company’s road from Umatilla to Baker City, 

at or near the mouth of Butter creek, up the valley of Butter 

creek, to a point thirty miles distant from the said point of junction, 

and to maintain and operate such railroad and telegraph lines and 

branches and carry freight and passengers thereon and receive tolls 
for the same. 

Know all men by these presents that we, the undersigned, Henry 
Villard, A. H. Holmes, W. HL. Starbuck, C. IL. Lewis, J. N. Dolph, 
S. G. Reed, Wm. Endicott, Jr., Geo. M. Pullman, Henry Failing, W. 
S. Ladd, and C. H. Prescott, being all the directors of the Oregon 
Railway and Navigation Company, in pursuance of said resolution, 
do hereby adopt the following: 


Supplementary Articles of Incorporation of the Oregon Railway and 
Navigation Company. 


The Oregon Railway and Navigation Company hereby adopt the 
following supplementary articles of incorporation in addition to its 
present articles of incorporation for the purpose of engaging in the 
new enterprises or business pursuits hereinafter specified in addi- 
tion to the enterprises described in the original articles of incorpora- 
tion and in the same manner asif there were inserted at the end of 
subdivision VII of article III of the original articles the following 
subdivision : 

VIII. To construct and equip the following railroad and telegraph 
lines, namely: 

First. A line from the city of Walla Walla, in Washington Terri- 
tory, in a generally northeasterly direction, to Snake river, at or 
near Texas Ferry, and thence following the valley of Snake river to 
Lewiston, in Idaho Territory, with a branch from a point on said 
line about three miles south of Grange City, in a generally easterly 
direction, to the said city of Lewiston. 

Second. A line from the said citv of Walla Walla to: the town of 

Pendleton, in the county of Umatilla, in the State of Oregon. 
239) Third. A line from a junction with the present railroad of 

said company between The Dalles and Umatilla, in the State of 
Oregon, at a point at or near the mouth of John Day’s river, up the 
valley of said river a distance of about ninety miles, tothe big bend 
of said river, with a branch from said line from a point at or near the 
mouth of Rock creek, up the valley of said Rock creek, to a point 
about thirty miles distant from the mouth thereof. 

Fourth. A line from a junction with the road of said company 
extending from The Dalles to Umatilla, in the State of Oregon, at or 
near the mouth of Willow creek, up the valley of Willow creek, to 
the town of Heppner. 

Fifth. A line from a point of junction with the present located 
line of said company’s road from Umatilla to Baker City, at or near 
the mouth of Butter creek, up the valley of Butter creek, to a point 
thirty miles distant from the said point of Junction, and to main- 
tain and operate such railroad and telegraph lines and branches 
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and to carry freight and passengers thereon and receive tolls for the 
same. 

In witness whereof we have to these presents, executed in tripli- 
eate, set our hands and seals this 3d day of July, in the year of our 
Lord one thousand eight hundred and eighty-two. 


In presence of— ((Signed) TL. Villard. [SEAL. | 
(Siened) W.T. Hume. | (Signed) Artemas IH. Holmes. [seau.] 
(Signed) Joseph Simon. | (Signed) W. IL. Starbuek. [SEAL. 

Signed and sealed by— | (Signe re C. Hf. Lewis. SEAL. 
He. Villard, A. HL. Holmes, | (Signe: S. Dolph. SEAL. 
W. H. Starbuck, 8. G.- (Signed) S. G. Reed. SEAL. 
teed, Wm. Endicott, Jr, | (Signed) Wm. Endicott, Jr. SEAL. | 
and Geo. M. Pullman. | (Signed) Geo. M. Pullman. |SEAL.| 

In the presence of— | (Signed) Ilenry Failing. SEAL. | 
(Signed) IT. IL. Tyndale. | (Signed) og S. Ladd. | SEAL. | 
(Signed) C. A. Spofford. (Signed) C. HH. Prescott. [SEAL. | 


259!) STATE OF OREGON, 
(County of Multnomah, } 28 


Be it remembered that on the 5d day of July, A. D. 1882, before 
the undersigned, a notary publie in and for said county and State, 
personally appeared the above-named C. IL. Lewis, J. N. Dolph, 
Hlenry Failing, W.S. Ladd, and C. H. Prescott, who are known to 
me to be the identical persons described in and who executed the 
foregoing instrument, and acknowledged to me that they executed 
the same for the uses and purposes therein mentioned. 

In testimony whereof | have hereunto set my hand and seal the 
day and vear above written. 


(Signed) W. T. HUME, 
[ SEAL. | Notary Public in and for the State of Oregon. 


STaTE or New York, } 
( ali and f ounty of Ne MWe ) ork. } 


Be it remembered that on this Ist day of August, 1882, before 
me, Hector If. Tyudale, a commissioner of the State of Oregon in 
and for the State of New York, personally appeared the above- 
named Tlenry Villard, Artemas H. Holmes, William IL. Starbuck, 
Simeon G. Reed, William) Endicott, Jr, and George M. Pallman, 
who are known to me to be the persons described in and who exe- 
cuted the foregoing Instrument, and they severally acknowledged to 
mie that they executed the same freely and voluntarily and for the 
uses and purposes therein mentioned. | 

In witness whereof [ have hereunto set my hand and affixed my 
official seal on the date above written. 


(Signed) HRCPOR IH. TYNDALE, 
[SEAL. | Commissioner for Oregon in New York. 
240) That on or about the first dav of August, 1881, by an in- 


denture of lease of that date, the plaintitf being thereto duly 
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authorized under the laws aforesaid, and of this State, and under 
the memorandum and articles of association hereinbefore set forth, 
demised unto the defendant a certain railway or railroad, the same 
being the railroad owned by the plaintiff in the State of Oregon as 
aforesaid, together with certain stations, depots, and other property 
connected therewith and belonging thereto, the property of plain- 
uff, for a term of ninety-six years from the date thereof; and the 
defendant, being thereto duly authorized by law and its said articles 
of incorporation and by the resolution of its board of directors, in 
consideration thereof, did by the terms of said indenture of lease 
covenant and agree, among other things, to pay to the plaintiff 
therefor the vearly rental of twenty-eight thousand pounds sterling 
money of Great Britain in equal half-yearly payments on the fif- 
teenth of May and eleventh of November in each year in advance. 

That upon the exeeution of said indenture of lease the said de- 
fendant entered into possession of said demised property and Las 
continued in the enjoyment of the same to the present time, but that 
on the fifteenth day of May, 1854, the defendant, pretending that 
neither it nor the plaintiff were authorized or empowered by law to 
enter Into said indenture of lease, tendered and otfered to restore pos- 
session of said demised property to plaintiff in its then condition, but 
that at the time of so offering and tendering to restore said property 
the same was not in equally good condition as to repair, equipment, 
and value to the plaintiff as when received by the defendant and as 
contemplated by the terms of said leasing, and the defendant pre- 
tended to disavow said lease. 

That thereupon plaintiff would not accept said surrender so offered 
by defendant, but requested defendant to continue in the possession 
of said property and road and operate the same to prevent losses 
which might otherwise result from suddenly discontinuing such 
operation upon the understanding that no act by the said defendant 
in continuing the operation of said road should in any manner 
prejudice or work any disadvantage to said defendant in the posi- 
tion taken by it as aforesaid or in any position it might thereafter 
take In respect to said lease in any suit, action, or proceeding, and 
on the further understanding that the plaintiff thereby made no ad- 
mission that the said lease is other thau valid and binding in all 
particulars, and that such operation of the read by the defendant 
should in no way prejudice the rights of the plaintiff under or in 
respect of suid lease. 

That upon said understanding defendant consented to retain its 
possession of said property. 

That a written memorandum of said understanding and consent 
was entered into between the plaintiff, acting by its agent in that 
behalf, and the defendant, which memorandum was in the words 
aud figures and to the effect following—-that is to say: 


M. morandum. 


The Oregon Railway and Navigation Company having asserted 
the legal invalidity of the lease executed to that company by the 
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Oregonian Railway Company, Limited, dated August, 1881, and 
disavowed and disclaimed any obligation thereunder, and having 
offered to restore and tendered to the company last mentioned the 
property purporting to be demised by said lease, and Edmund Rob- 
ertson, representing the said Oregonian ( ompany, having requested 
Mr. ‘I. Jefferson Coolidge, president of the said Oregon Railway and 
Navigation Company, to continue the operation of the railroad 

purporting to be demised by said lease for the purpose of 
241 preventing embarrassments and losses which might result 

frjim suddenly discontinuing the operation of the said rail- 
road, Mr, Coolidge has expressed his willingness to use lis efforts to 
procure the operation of said road to be continued for the period of 
six months from the present time, so far as the same may be ac- 
complished without serious loss to the Oregon Railway and Naviga- 
tion Company, but it is understood that he ineurs hereby no legal 
obligation, either personal or on behalf of. said company ; and it 
is also understood that no act by him or by said Oregon Railway 
and Navigation Company in so continuing the operation of said 
road shall in any menner prejudice or work any disadvantage to 
said Oregon Railway and Navigation Company in the position taken 
by said dompany as aforesaid or in any position it may hereafter 
tuke in Hespect to said lease in any suit, action, or proceeding, or 
otherwiset. It is further expressly understood that the said Edmund 
Robertsdn on behalf of the Oregonian Railway Company, makes no 
admission that the said lease is other than valid and binding in all 
particulars, and that this paper shailin no way prejudice the rights 
of the Oregonian Railway Company under or in respect of said 
lease. 

Dated New Yerk, May 15, 18S4. 
T. JEFFERSON COOLIDGE, 
Preside nt 0). R. A N. Co. 
EDMUND ROBERTSON, 
Attorney-in- kaet for the Oregonian Railway Company, Limited, 


That the defendant has been in possession of said demised prop- 
erty from the date of said indenture of lease to the present time. 

That, though requested thereto by the plaintiff, the defendant has 
refused and neglected to pay to plaintiff the sum of fourteen thou- 
sand pounds sterling, the installment of rent which as aforesaid be- 
eame due under said indenture of lease on the fifteenth day of May, 
ISS4, and the same and the whole thereof remains due and unpaid, 

That the equivalent of said sum of fourteen thousand pounds 
sterling is the sum of SOS,151.00. 

Wherefore plaintiff prays judgment against said defendant for 
said sum of 865,151.00 in lawful money of the United States, with 
lawful interest thereon from and after the said 15th day of May, 
ISS4, and for the costs and disbursements of this action. ' 

H. H. NORTHUP, W. B. GILBERT, 
JW. WHALLEY & PAUL R. DEADY, 
| Attorneys for Plaintiff. 
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Usirep Srates oF AMERICA, |... 
District of Oregon, ge 


I, Hugh Roger, being first duly sworn, say I am the managing 
agent of the plaintiff above named within the State of Oregon, and 
that the foregoing amended complaint is true, as I verily believe. 

HUGH ROGER. 

Subscribed and sworn to before me this 15th day of August, 1884. 

PAUL R. DEADY, 
[SEAL. | Notary Public for Oregon. 


242 Due service of a copy of the above amended complaint is 
hereby admitted to have been duly made on me, at Portland, 
Multnomah county, Oregon, on this 15th August, 1854. 
DOLPH, BELLINGER, MALLORY & SIMON. 


Endorsed: Filed August 15, 1884. R. I. Lamson, clerk. 


And afterwards, to wit, on Monday, the 18th day of August, 1884, 
the same being the 55th judicial day of the regular April term of 
said court—present, the Honorable Matthew P. Deady, United 
States district judge, presiding—the following proceedings were had 
in said case, to wit: 


In the Cireuit Court of the United States for the District of Oregon. 


THe OreGonxtan Rattway Company, Limited, ) 
Us. >» No. 10385, 
Tne Orecon RAILWAY AND NAVIGATION COMPANY. 


Avacust 18, 1884. 
Now, at this day, comes the defendant in the above-entitled 
cause, by Mr. Cyrus A. Dolph, of counsel, and,upon motion of said 
defendant, it is ordered that it have until September 5th next in 
which to demur or answer. 


And afterwards, to wit, on the 5th day of September, 1854, there 
was duly filed in said court an answer to amended complaint in 
words and figures as follows, to wit: 


Answer to Amended Complaint, 
In the Cireuit Court of the United States for the District of Oregon, 


Tue Orecontan Rartway Company, Limited, Plaintiff, 
is. 
THe Orecon Rattway AND NaviIGATion Company, Defendant. 


The defendant answers the amended complaint herein— 

That it has no knowledge or information sufficient to form a be- 
lief as to whether the plaintiff was at any time or is a corporation 
created or existing under or by virtue of an act of Parliament of 
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the United Kingdom of Great Britain and Ireland entitled An act 
for the incorporation, regulation, and winding up of trading com- 
panies and other associations, dated and passed August 7, 1862, and 
of the acts amendatory thereof, oras to whether plaintiff at any time 
wasor is a corporation by virtue of an act of said Parliament, or as 
to whether plaintiff at any time was or is at all a corporation. 

The defendant has no knowledge or information sufficient to form 
a belief as to whether the persons in the amended complaint men- 
tioned or as to whether any persons, on the 30th day of April, 1880, 
om at any time, in pursuance of any provisions of the said alleged 
companies act or of the provisions of any act of said Parliament or 
at all, made or entered into or executed any memorandum of asso- 
ciation entitled “A memorandum of association of the Oregonian 
Railway Company, Limited,” or as to whether any memorandum of 
association was at all made, exeeuted, or entered Into at any tine in 
words and figures or eflect as recited and set forth in said amended 

conmiplaint, 
2453 That defendant has no knowledge or information sufficient 

to form a belief as to whether the persons in the said amended 
complaint mentioned, or as to whether any persons on the 30th day 
of April, 1SS0, or at any time, in pursuance of any provisions 
of the said alleged or of any act of the said Parliament, or at all, 
made or entered into or executed any articles of association or de- 
livered any articles of association to the registrar of the joint-siock 
companies, as required by section 17 of said alleged act, or other- 
Wise, or as to whether such alleged registrar did at any time retain 
or register any memorandum or articles of association or certify the 
Oregonian Railway Company, Limited, to be incorporated or to be 
limited, or as to whether any articles of association were at any time 
made, executed, or entered into in words or figures or effect as set 
forth in said amended complaint. 

That defendant denies that plaintitl became or is vested with the 
rights, powers, privileges, or franchises to build, construct, recon- 
struct, divert, equip, OWT, operate, lease, sue, transfer, or dispose of 
or purchase Or otherwise acq ulre, hold, operate, use, work, or deal in 
any railway or railways, railroad or railroads, or branch or exten- 
sion thereof, or telegraph or telephone lines, wareliouse or ware- 
houses, or building or buildings for receiving or storing grain or 
other produce 11) the States of Oregon, California, or Nevada, or in 
the Territories of Washington or Idaho, or of carrying passengers or 
freight in either of said States or Territories: and that defendant 
has no knowledge or information suflicient to form a belief as to 
whether said plaintiff became or is an incorporated company or had 
or has any of the other rights, powers, privileges, or franchises 
mentioned or described in said alleged memorandum or articles of 
association, 

That defendant has no knowledge or information suflicient to 
form a belief as to whether plaintiff has its or any registered office in 
Dundee, in Scotland, or elsewhere, or transacts business in the State 
of Oregon or has complied with the laws of said State for the regu- 
lation of foreign corporations doing business therein, or with the 
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foreign laws as set out in said complaint, or has complied with any 
foreign laws so as to entitle or authorize it to transact business in 
the State or elsewhere. 

That defendant has no knowledge or information sufficient to 
form a belief as to whether the plaintiff owns a railroad in the State 
of Oregon. 

That defendant admits that it is and was during the times in the 
complaint mentioned a corporation duly incorporated under the 
laws of the State of Oregon; but defendant denies that it ever had 
or has the power, right, or franchise to purchase or lease any rail- 
road or railroads in the State of Oregon. 

That defendant denies that at any time plaintiff demised unto 
it the railway or railroad in the complaint mentioned, and defendant 
alleges that about the first day of August, 1881, the president and 
assistant secretary of the defendant signed an instrument in writing 
and aflixed thereto defendant’s corporate seal, which instrument was 
in its terms such an indenture of lease as is deseribed in the amended 
complaint, and is, in fact, the instrument so described ; but defendant 
denies that either plaintiff or defendant was at any time authorized 
to enter into said or any indenture of leasing, and defendant alleges 
that both the plaintiff and the defendant were without the power 
or authority to enter into such contract; that the State of Oregon did 
not authorize or consent to such contract or leasing or to any leasing 
by the plaintiff or taking in lease of the defendant of said railway, 
and the said pretended agreement was unauthorized and void. 

That it is true defendant, upon the execution of said pretended 

lease, entered into the possessiou of said railway and so con- 
244 tinued to the 15th day of May, 1884, but defendant denies 

that since said last-named date it has or now is In possession 
of the same under or in pursuance of the said pretended lease. 

And the defendant alleges that at all times since said 15th of May, 
IsS4, it has had and now has possession of said railway property in 
pursuance of the memorandum of agreement between T. Jeflerson 
Coolidge, as president of the defendant, and Edmund Robertson, as 
attornev-in-fact for plaintiff, which memorandum is set forth in the 
amended complaint. Defendant denies that at the time of tender- 
ing and offering to restore said property the same was not in equally 
good condition as to repair, equipment, or value as when received 
from plaintiff by defendant. 

Defendant denies that any sum of money is unpaid and due plain- 
tiff from defendant, and it alleges, that it has fully paid the rental 
provided for in said pretended lease for the full period during which 
it held possession of said railway under the same, being for the 
period ending on said 15th day of May, 1854. 

Wherefore defendant prays judgment against plaintiff for its costs 
and disbursements herein. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Defendant. 
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STATE OF OREGON, |... 
County of Multnomah, | ~~ 


I, Theodore Wvygant, being first duly sworn, say that I am secre- 
tary of the defendant and that I have read the foregoing answer 


and believe the same to be true. 
THEODORE WYGANT. 


Subscribed and sworn to before me this 5th day of September, 


1884. 
W. T. HUME, 
[SEAL. ] Notary Public in and for Oregon. 


Service upon us of copy of within answer this day is hereby ad- 
mitted, September 5, 1SS4. 


WHALLEY, NORTHUP & DEADY, 
Ot Counsel for Plaintiff. 


Endorsed : Filed September 5, 1884. R. H. Lamson, clerk. 


And afterwards, to wit, on the 6th day of September, 1884, there 
was duly filed in said court a stipulation in words and figures as 
follows, to wit: | 


In the Cireuit Court of the United States for the District of Oregon. 


THe OREGONIAN Rat~pway Company, Limited, Plaintiff, 
Us, > 


The Orecon Rarway anp Navigation Company. Defendant. J 


[tis hereby agreed between the plaintiff and defendant in the 
above-entitled cause that the plaintiff may have ten days from this 
date in which to move, demur, plead, or reply to the answer of de- 
fendant to the amended complaint in this cause. 

DOLPIT, BELLINGER, MALLORY & SIMON, 
Defendant's Attorneys. 


Endorsed : liled September 6th, 1884. R. H. Lamson, clerk. 


And afterwards, to wit, on the 9th day of September, 1884, there 
was duly filed in said court a demurrer in words and figures as fol- 
lows, to wit: 


P45 In the Cireuit Court of the United States for the District of 
Oregon. 


Tue Orecontan Rattway Company, Limited, Plaintiff. ) 


is 


Tue Oregon Rattway axp Navigation Company, Defendant. ) 


And now comes the above-named corporation plaintiff, by its at- 
torneys, Northup & Gilbert and J. W. Whalley, and demurs to the 
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answer of the defendant herein filed for the reason that said answer 
constitutes no defense to the cause of action in the complaint al- 
leged. 
NORTHUP & GILBERT, J. W. WHALLEY, 
Attorneys for Plaintiff. 


Unirep States OF AMERICA, | 
District of Oregon, j 
Due service of the within demurrer is herebv admitted to have 
been made on us, at Portland, Multnomah county, Oregon, on this 
the 9th day of September, 1884. 
DOLPH, BELLINGER, MALLORY & SIMON, 
Defendant's Attorneys. 


8$ - 


Endorsed: Filed September %, 1SS4.. R. H. Lamson, clerk. 


And afterwards, to wit, on the ‘th day of September, 1854, there 
was duly filed in said court a notice in words and figures as follows, 
to wit: 


In the Cireuit Court of the United States for the District of Oregon, 


Tue Oreconran Ratmway Compr. sy, Limited, Plaintiff, 
v's. 


Tune Oregon RaI~way AND NAVIGATION Company. Defendant. 


To the above-named defendant, and to Messrs. Dolph, Bellinger, 

Mallory & Simon, its attorneys. 

GENTLEMEN: Take notice that on Monday, the loth day of Sep- 
tember, 1884, at the hour of 10 o'clock a. m. of said day, or as soon 
thereafter as counsel can be heard, the plaintiff, by its attorneys, 
will, at the United States circuit court room, at Portland, Oregon, 
move the above-entitled court to set down for hearing, at a day 
certain, the demurrer herein tiled by the plaintiff to the answer of 
defendant. 

Respectfully yours, 
W. B. GILBERT anno J. W. WHALLEY, 
Attorneys for Plaintiff. 
Unirep States or AMERICA, |... 
District of Oregon, } Be 

Due service of the within notice’ is hereby admitted to have been 
made on us, at Portland, Multnomah county, Oregon, on thisthe 9th 
day of September, 1SS4. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Defendant's Attorneys. 


Endorsed: Filed September %, 1584. R. H. Lamson, clerk. 


And afterwards, to wit, on the 11th day of September, 1884, there 
was duly filed in said court a stipulation in words and figures as 
follows, to wit: 
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246) In the Circuit Court of the United States for the District of 


Oregon. 
Tue Orecoxranxn Rarpway Company, Limited, Plaintiff, 
Us, , 
The Oregon Rattway AND NAVIGATION COMPANY, Defendant. J 


It is hereby stipulated and agreed by and between the plaintiff 
and defendant, herein acting by and through their respective attor- 
nevs, that the demurrer to the answer herein tile d shall be heard, the 
court consenting, on the first day the above-entitled court shall meet 
after Saturday, the 20th dav of September, A. D. 1SS4. 

NORTHUP & GILBERT axp J. W. WHALLEY, 
Attorneys for Plaintitis. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Atlorneys jor Defendant. 


Endorsed: Filed September 11, 1884. Rt. If. Lamson, clerk. 


And afterwards, to wit,on Monday, the loth day of Septeuber, 
ISS4, the same being the 69th judicial day of the regular April term 
of said cOourtl—pre sent, the llonorable Matthew Yr. Deady, United 
States district judge, presiding—the following proceedings were 
had in such case, to wit: 


In the Cireuit Court of the United States for the District of Oregon. 


THe Orecoxtan Rarpway Company, Limited, — ) 
vs. » No. 1030. 
Tie Onecgon Rarway AND Navigation Company. ) 
, SEPTEMBER 15, 1SS4. 
Now, at this day, comes the plaintiff in the above-entitled cause, by 
Mr. Jolin J. Whalley, and the defendant, by Mr. Charles }. Bellinger, 
of counsel, and, upon motion of said defendant, it is ordered that said 
defendant be, and it is hereby, allowed to withdraw its answer to 
the amended complaint herein and tile an amended answer thereto. 


And afterwards, to wit, on the 16th day of September, 1884, there 
was duly filed in said court an answer to amended answer in words 
and figures as follows, to wit: 


Answer to Amended Complaint. 
In the Cireuit Court of the United States for the District of Oregon. 
THE OREGONIAN Rattway Company, Limited, Plaintiff. ) 
Us, > 
The Orecon Ratnway anp Navication Company, Defendant. } 


The defendant answers the amended complaint herein— 
That it has no knowledge or information sufficient to form a belief 
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as to whether the plaintiff was at any time or is a corporation ere- 
ated or existing under or by virtue of an act of Parliament of the 
United Kingdom of Great Britain and Ireland entitled An act for 
the incorporation, regulation, and winding up of trading companies 

and other associations, dated and passed August 7, 1862, and 
247 =o of the acts amendatory thereof, or as to whether plaintiff at 

any time Was or is a corporation by virtue of an act of said 
Parliament, or as to whether plaintiff at any time was or is at all a 
corporation, 

The defendant has no knowledge or information sufficient to form 
a belief as to whether the persons in the amended complaint men- 
tioned, or as to whether any persons, on the 30th day of April, 1880, 
or at any time, in pursuance of any provisions of the said alleged 
companies act or of the provisions of any act of said Parliament or 
at all made or entered into or executed any memorandum of asso- 
ciation entitled “A memorandum of association of the Oregonian 
Railway Company, Limited,” or as to whether any memorandum of 
association Was at all made, executed, or entered into at any time 
in words and figures or effect, as recited and set forth in said 
amended complaint. 

That defendant has no knowledge or information sufficient to form 
a belief as to whether the persons in the said amended complaint men- 
tioned, or as to whether any persons ou the 50th Cay of April, 1SS0, 
or at any time, in pursuance of any provisions of the said alleged or 
of any act of the said Parliament or at all made or entered into or 
executed any articles of association, or delivered any articles of asso- 
ciation to the registrar of the joint-stock companies as required by 
section 17 of said alleged act or otherwise, or as to whether such al- 
leged registrar did at any time retain or register any memorandum 
or articles of association or certify the Oregonian Railway Company, 
Limited, to be incorporated or to be limited or as to whether any 
articles of association were at any time made, executed, or entered 
into in words or figures or effect as set forth In said amended com- 
plaint. 

That defendant denies that plaintiff became or is vested with the 
rights, powers, privileges, or franchises to build, construct, recon- 
struct, divert, equip, own, operate, lease, sell, transfer, or dispose of or 
purchase, or otherwise acquire, hold, operate, use, work, or deal in 
any railway or railways, railroad or railroads, or branch or exten- 
sion thereof, or telegraph or telephone lines, warehouse or ware- 
houses, or building or buildings for receiving or storing grain or 
other produce in the State of Oregon, California, or Nevada, or in 
the Territories of Washington or Idaho, or of carrying passengers or 
freight in either of said States or Territories; and that defendant has 
no knowledge or information suflicient to form a belief as to whether 
said plaintiff beeame or is an incorporated company, or had or has 
any of the other rights, powers, privileges, or franchises mentioned 
or deseribed in said alleged memorandum or articles of association. 

That defendant has no knowledge or information sufficient to form 
a belief as to whether plaintiff has its or any registered office In Dun- 
dee, in Scotland, or elsewhere, or transacts business in the State of 


i a 
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Oregon, or has complied with the laws of said State for the regula- 
tion of foreign corporations doing business therein, or with the 
foreion laws as set out in said complaint or bas complied with any 
foreign laws so as to entitlé or authorize it to transact business in 
this State or elsewhere. 

That defendant has no knowledge or information sufficient to form 
a belief as to whether the plaintiff owns a railroad in the State of 
Oregon. 

That defendant admits that it is,and was during the times in the 
complaint mentioned, a corporation duly incorporated under the 
laws of the State of Oregon; but defendant denies that it ever had 
or has the power, right, or franchise to purchase or lease any rail- 

road or railroads in the State of Oregon. | 

245 That defendant denies that at any time plaintiff demised 

unto it the railway or railroad in the complaint mentioned, 
and defendant alleges that about the first day of August, 1851, the 
president and assistant secretary of the defendant signed an Instru- 
ment in writing and atlixed thereto defendant’s corporate seal, which 
instrument was in its terms such an indenture of lease as is de- 
scribed in the amended complaint, and is, in faet, the instrument so 
deseribed, but defendant denies that either plaintiff or defendant 
Was al any time authorized to enter into said or any indenture of 
leasing, and defendant alleges that both the plaintiff and the de- 
fendant were without the power or authority to enter into such con- 
tract; that neither the president nor secretary of defendant had 
authority to execute for or on behalf of defendant such or any in- 
denture of lease; that the State of Oregon did not authorize or con- 
sent to such contract or leasing or to any leasing by the plaintiff or 
taking in lease of the defendant of said railway; that the stock- 
holders of defendant did not at any time assent thereto, nor did a 
majority of them do so, and that the said pretended agreement was 
unauthorized and void. 

That it is true defendant, upon the execution as aforesaid of sad 
pretended lease, entered into possession of said road, and so con- 
tinued to the 15th day of May, A. D. 1884, but defendant denies that 
since sald last-named date it has been or now is in possession of the 
same under or in pursuance of the said pretended lease or otherwise 
than at the special request of plaintitl for the accommodation of 
plaintif? and solely to prevent losses which might otherwise result to 
plaintiff from discontinuing the operation of such road in accord- 
ance With the terms of a written memorandum of agreement entered 
Into on said day by the defendant through its president and by the 
plaintiff through Edmund Robertson, its attorney-in-fact, which 
memorandum of agreement is set forth in the complaint. 

And detendant alleges that at all times sinee the said tender of 
possession by defendant to plaintiff it has had and now has posses- 
sion of said railway and property in said instrument pretended to — 
be demised solely in pursuance of the said agreement of May 15th, 
18S-4. : 

That detendant denies that any sum of money is unpaid and due 


plainufl from defendant, and it alleges that it has fully paid the 


ie 
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_ rental provided for in said pretended lease for the time during which 


it held possession of said railway under the same, being for the term 
ending on said May 15th, 1884. 

That defendant denies that at the time of tendering and offering to 
restore said property the same was notin equally good condition as 
to repair, equipment, or value as when received by defendant. 

Wherefore defendant prays judgment against plaintiff for its costs 
and disbursements herein. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Defendant. 
STATE OF OREGON, 
County of Multnomah, 


> 8S - 
J 


I, Theodore Wygant, being first duly sworn, say that I am secre- 
tary of the defendant above named; that I have read the foregoing 
answer, and the same Is true as I verily believe. 


THEODORE WYGANT. 


Subscribed and sworn to before me this 15th day of September, 
A. D. 1884. 
W. T. HUME, 
[SEAL. ] Notary Public in and for Oregon. 


Endorsed: Filed September 16, 185i. R. H. Lamson, clerk. 


249 And afterwards, to wit, on the 17th day of September, 
1SS4, there was duly filed in said court a demurrer to 
amended answer in words and figures as follows, to wit: 


In the Circuit Court of the United States for the District of Oregon. 


THe OreGoNIAN Rattway Company, Limited, Plaintiff, 
rs. 
Tne Orecon Raitway AND Navication Company, Defendant. 


Now comes the plaintiff above named, by and through its attor- 
neys, Whalley, Northup & Deady, and demurs to the amended an- 
swer to the amended complaint filed herein on the 16th day of 
September, 1854, for the reason that the said amended answer does 
not constitute a defense to the action. 

WHALLEY, NORTHUP & DEADY anp 
W. Bb. GILBERT, 
Attorneys for Plaintiff. 

Service of a copy of the foregoing demurrer is hereby accepted 
and acknowledged this 16th day of Septem ber, 1SS4. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Defendant. 
Unitep States OF AMERICA, } aie 
District of Oregon, pe 
We, the undersigned, hereby certify that we have examined the 
20—236 
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foregoing demurrer and deem that the same is well taken in point 
of law. 


WHALLEY, NORTHUP & DEADY. 
Endorsed : Filed September 17, 1884. R. If. Lamson, clerk. 


And afterwards, to wit, on the 17th day of September, 1854, there 
was duly filed in said court a stipulation in words and figures as 
follows, to wit: 


In the Cireuit Court of the United States for the District of Oregon. 


Tue OrecoxtaAn Rarpway Company, Limited, Plaintil, 
is 


THe Orecon RAILWAY AND NAVIGATION Company, Defendant. 


It is hereby stipulated and agreed by and between the parties to 
this action, by and through their respective attorneys, that the de- 
murrer filed herein to the amended answer filed herein, the court 
shall be heard on the seventh day of October, 1SS4. 

W. B. GILBERT ann WHALLEY, 
NORTILUP & DEADY, 
Attorneys for Plaintiff. 
DOLPH, BE LLINGER, MALLORY & SIMON, 
Attorneys for Defendant. 


consent 


ig, 


Kndorsed: Filed September 17th, 1884. R. H. Lamson, clerk, 
by G. G. Gammans, deputy. 


And afterwards, to wit, on the 24th day of September, 1884, there 
was duly filed in said court a notice in words and figures as follows, 
to wit: ' 


250 In the Circuit Court of the United States for the District of 
Oregon. 


ri * 7h " . > - - ‘ . one . . ° om 
PHe OrEGONIAN RAILWAY Company, Limited, Plaintiff, l 

VS. 
fue Oregon RatLway aAnp NAvIGATION Company, Defendant. J 


To the above-named defendant corporation and to Messrs. Dolph 
Bellinger, Mallory & Simon, its attorneys: | 
l'lease take notice that on Wednesday, the 24th day of September, 

A.D. 1884, at the hour of 10 o'clock a.m. of said day, or as soon 

thereafter as application can be heard, the above-named plaintiff 

will, by its attorneys, undersigned, apply to the clerk of the above- 
named court, at his office, in the city of Portland, in the district of 

Oregon, for the issuance by him of a commission to some proper 

person in Dundee, Scotland, in the United Kingdom of Great 

Britain, to be chosen by said clerk, in the want of the parties not 
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agreeing on the person to whom said commission shall issue, to 
take on behalf of the plaintiff herein the testimony by deposition 
of the following-named witnesses, namely: Thomas Thornton, 
solicitor, of Dundee, Scotland; David Ferguson, secretary Oregonian 
Railway Company, Limited, residing at Dundee, Scotland, and John 
J. Reid, registrar of joint-stock companies, residing at Edinburg, 
Scotland; said testimony, when taken, to be read and used on the 
trial of this cause on behalf of the plaintiff; all or either of them 
to be examined for the plaintiff upon the direct interrogatories to 
be attached to said commission, and such cross-interrogatories as 
you may prepare to be attached by said clerk. 
Very respectfully yours, 
NORTHUP & GILBERT anp 
J. W. WHALLEY, 
Attorneys for Plaintiff. 


District OF OREGON, 8s: 


Service of the foregoing notice is hereby accepted, at Portland, in 
said district, this the 19th day of September, A. D. 1884, and all 
further service is hereby waived. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Defendant's Attorneys. 


Endorsed: Filed September 24, 1884. R. H. Lamson, clerk. 


And afterwards, to wit, on the 29th day of September, 1884, there 
was duly filed in said court a notice in words and figures as follows, 
to WIt: 


In the Circuit Court of the United States for the District of Oregon. 


THe OrneGONIAN Rattway Company, Limited, Plaintiff, 
is, ; 
Tne Orecon Rattway AND NAVIGATION Company, Defendant. 


To the above-named defendant and to Messrs. Dolph, Bellinger, 
Mallory & Simon, its attorneys: 


Please take notice that on Monday, the 6th day of October, 1884, 
or as soon thereafter as counsel can be heard, at the court-room of 
the above-entitled court, at Portland, in the district of Oregon, at 
the hour of ten o’clock a. m. of seid 6th day of October, 1884, the 
above-named plaintiff will, by its counsel, make an application to 

Hon. Matthew P. Deady, judge of said court, to settle the 
251 interrogatories to be addressed to the witnesses, Thomas 

Thornton, John J. Reed, and Daniel Ferguson, and to be 
attached to the commission allowed herein. 

Dated this September 29, 1884. 

NORTHUP & GILBERT & J. W. WHALLEY, 
Attorneys for Plaintiff. 
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Service of the foregoing notice, by a duly certified copy, accepted 
at Portland, in said county and district, this 29th day of September, 
A. D. 1884. 

DOLPIT, BELLINGER, MALLORY & SIMON, 
° Attorneys for the Defendant Above. 


Endorsed: Filed September 29, 1884. R. H. Lamson, clerk. 


And afterwards, to wit, on Wednesday, the Sih day of October, 
18S4, the same being the 3d judicial day of the regular October term 
of said court—present, the Honorable Matthew P. Deady, United 
States district judge, presiding—the following proceedings were had 
in said case, to wit: 


In the Circuit Court of the United States for the District of Oregon. 


THe OreGontan Rarpway Company, Limited, ) 3 
Us, > No. 1035. 
THe Orecon Rattway AND NAVIGATION COMPANY. j | 


OcTOBER 8, 1884. 


This cause having heretofore been heard on the demurrer to the 
amended answer herein and argued by Mr. John W. Whailev and 
Mr. William Bb. Gilbert, of counsel for plaintiff, and by Mr. Cyrus 
A. Dolph and Mr. Charles b. Bellinger, of counsel for the defendant, 
and taken under advisement by the court, and now, at this day, the 
court being fully advised in the premises, tt 1s ordered that said de- 


murrer be, and the same is hereby,overruled; and upon motion of 


said plarntitl, it is ordered that it be, and it hereby IS, allowed to file 
a motion to strike out the amended answer herein as frivolous ; and, 
upon motion of said defendant, it is ordered that it have until the 
eighteenth instant to amend or withdraw said answer. 


And afterwards, to wit, on the 14th day of October, 1884, there 
was duly filed in said court a motion in words and figures as follows, 
to wit: 


In the Cireuit Court of the United States for the Distriet of Oregon. 


THe Ornecontan Raitway Company, Limited, Plaintiff, ) 
rs, > 
THe Orrcon Raitway anp Navicarion Company, Defendant. | 


And now comes the plaintiff! above named, by its attorneys, and 
upon leave of the court for that purpose first had and obtained, 
moves the court Upon the pleadings and record in this cause to strike 
out the last amended answer of the defendant herein filed for the 
reasons following 

First. Said last amended answer waives all other answers in said 
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cause and said last amended answer is frivolous in that it raises no 
material issue nor does it tender any material issue. 
J. W. WHALLEY ann NORTHUP & GILBERT, 
Attorneys for Plaintiff. 


252 Due acceptance and service of a certified copy of the fore- 
going motion is hereby acknowledged on this 13th day of 
October, 1554. 
DOLPH, BELLINGER, MALLORY & SIMON, 


Attorneys for Defendant. 


_ Endorsed: Filed October 14, 1884. R. H. Lamson, clerk, by G. 
G. Gammans, deputy clerk. 


And afterwards, to wit, on the 18th day of October, 1884, there 
was duly filed in said court a second amended answer in words and 
figures as follows, to wit: 


In the Cireuit Court of the United States for the District of Oregon. 
THe OREGONIAN Rairway Company, Limited, 
is, 
THe OrEGOoN RAILWAY AND NAVIGATION pe 


The defendant answers to the amended complaint— 

That it denies that the plaintiff, pretending to be the Oregonian 
Railway Company, Limited, was at any time or is a corporation 
created or existing under or by virtue of any act ef Parliament of 
the United Kingdom of Great Britain and Ireland entitled “An act 
for the incorporation, regulation, and winding up of trading com- 
panies and other associations,” dated and passed August 7, 1862, and 
of the acts amendatory thereof, or that It was at any time an incor- 
poration by virtue of any aet of said Parliament or is at all an in- 
corporation. 

The defendant admits that the several sections in the amended 
complaint mentioned of that certain act of said Parliament therein 
referred to contain the provisions recited in said complaint, and that 
it alleges that there is no other or further provision of the said act 
or of any act of said Parliament or law of said kingdom relating to 
the bowers of corpor ations created or exis sting under the laws of 
said kingdom; that the provisions so recited comprise all the pro- 
visions of the laws of said kingdom in respect to the powers or au- 
thority of corporations created or existing under the laws of said 
kingdom; that said laws do not confer upon the plaintiffany powc: 
or authority to lease its said railroad property or franchises, 

. That defendant has no knowledge or information sufficient to foria 
a belief as to whether the persons in the amended complaint men- 
tioned, or as to whether any persons at any time, in pursuance of 
any provision of said companies act, or of any act ot said Parlia- 
ment or at all, made or entered into or exeented anv memoran lum 
of association entitled “A memorandum of the association of the 
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Oregonian Railway Company, Limited,” or as to whether any memo- 
randum of association was at all made, executed, or entered into at 
any time, in words or figures or effect, as set forth in said amended 
complaint. 

That defendant has no knowledge or information sufficient to 
form a belief as to whether the persons in the said amended com- 
plaint mentioned, or as to whether any persons at any time, in pur- 
suance of any provision of the said alleged or of any act of the said 
Parliament or at all made or entered into or executed any articles 
of association or delivered any such articles to the registrar of 
joint stock companies, as required by section 17 of said alleged act, 

or otherwise, or as to whether such registrar did at any time 
253 retain or register any memorandum or articles of association 

or certified the said Oregonian Railway Company, Limited, 
to be incorporated or to be limited or as to whether any articles of 
association were at any time made, executed, or entered into in 
words or figures or etlect, as set forth in said amended complaint, 
oras to whether the pretended memorandum or articles of asso- 
ciation of the said defendant are as set forth in said amended com- 
plaint. 

That defendant denies that plaintiff! became or is vested with the 
rights, powers, privileges or franchises to build, eonstruct, recon- 
struct, divert, equip, own, operate, lease, sell, transfer, or dispose of 
or purchase or otherw Ise acquire, hold. Operate, use, work or deal in) 
any railway or railways, railroad or railroads, or branch or exten- 
sion thereof, or telegraph or telephone lines, warehouse or ware- 
houses or building for receiving or storing grain or other produce 
In the States of Oregon, California, or Nevada, or in the Territories 
of Washington or Idaho, or of the carrying — passengers or freight 
in either of said States or ‘Territories, and that defendant has no 
knowledge or information suflicient to form a belief as to whether 
said piaiutil has any registered oflice at Dundee, in Scotland, or 
elsewhere, or transacts business in the State of Oregon or has com- 
plied with the laws of said State for the regulation of foreign COPPO- 
rations doting business therein, or with the foreign laws as set out 
rn seated complaint or with any foreign laws, 

That defendant denies that the plaintil became or is an INCcOrpo- 
rated company, or had or has anv of the rights, powers, privileges, 
or franchises mentioned in said alleged memorandum or articles of 
association or is entitled or authorized to transact business in this 
State or elsewhere or owns a railroad in said State. 

that defendant admits that it is and was during the times in the 
complaint mentioned an incorporation duly Incorporated under the 
laws of the State of ( regon, but denies that it ever had or has the 
power or right or franchise to purchase or lease any railroad in the 
State of Oregon. 

That defendant denies that at any time plaintiff demised unto it 
the railway or railroad in the complaint mentioned, but alleges that 
about the first day of August, 1SS1, the president and assistant see- 
retary of defendant signed the paper and writing relied upon by 
plaintitfas a lease ; that neither of said officers of defendant had au- 
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thority to execute on behalf of defendant such writing or any in- 
denture of lease; that neither plaintiff nor defendant was at any 
time empowered or authorized to execute such writing or to enter 
into any indenture of leasing; that the State of Oregon did not 
authorize or consent to such or any contract of leasing by plaintiff 
or taking in lease by defendant; that no special or other law has at 
any time been enaeted by said State conferring such authority on 
elther of the parties hereto, or purporting so to do or relating thereto ; 
that the stockholders of defendant did not at any time authorize or 
ussent to such or any contract of leasing and the said pretended 
ugreement was and is unauthorized and void. 

That it is true defendant upon the execution, as aforesaid, of said 
writing entered into possession of said road and so continued to 
the 15th day of May, 1884, but defendant denies that since said time 
it has been or now is in possession thereof under or in pursuance 
of said writing or pretended lease or otherwise than at the special 
request of plaintiff for its accommodation and solely to prevent 
losses which might otherwise result to plaintiff from discontinuing 
the operation of such road and in accordance with the terms of the 
Written memorandum of agreement between the defendant's presi- 
dent and Edmund Robertson, as attorney-in-fact for plaintiff, which 
agreement is set forth in the complaint. 

That at all times since the said tender of possession by de- 
254 = fendant to plaintiff it has had and now has possession of said 
railroad property pretended to be demised solely in = pursu- 

ance of the said agreement of May Lo, 1SS4. 

That defendant denies that anv sum of money whatever Is un- 
paid or due plaintiff from defendant, and it alleges that it has fully 
paid the rental provided for in said pretended lease for the time 
during which it held possession of said railroad and railroad prop- 
erty under the same, being for the term ending May 15, 1584. 

That defendant denies that at the time of tendering and offering 
to restore said property the same was not in equally good condition 
as to repair, equipment, or value as when received by plaintiff, 

Wherefore defendant prays judgment against plaintiff for its costs 
and disbursements herein. 


DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Defendant. 


Unirep States or AMERICA, ) ... 
District of Oregon, 
I, Theodore Wygant, being duly sworn, say that I am _ seeretary 
of the defendant and that I believe the foregoing amended answer to 
be true. 


THEODORE WYGANT. 


Subscribed and sworn to before me this 17th day of October, 
1884. 


[SHAL.] J. SILVERSTONE, 
Notary Public in and for Oregon. 
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District OF OREGON, 88: 

Service of the within amended answer in the above-entitled cause 
upon me as one of the plaintiff's attorneys within this district is 
hereby acknowledge d this ISth day of October, LSS lL. 

W. B. GILBERT, 
Ot Allorneys for Plaintiff. 

Endorsed: Filed October 18, 1884. R. II. Lamson, clerk, by G. 
G. Gammans, deputy. 


And afterwards, to wit, on the 24th day of October, 1884, there 
was July filed in said court a motion in words and figures as fol- 
lows, to wit: 


In the Circuit Court of the United States for the District of Oregon. 


The Ornecontan Rartpway Company, Limited, Plaintiff, 
i's. 


Tue Ornecon Raitway anp Navication Company, Defendant. 


And now comes the plaintiff herein by its attorneys and moves 
the above-entitled court to strike out the amended answer of the 
d¢ fendant last filed in thus cause and thereupon to grant judgment 
in favor of plaintiff as prayed for in the amended complaint herein 
for the reason that suid last-amended complaint is frivolous and 
immaterial. 

Il. 1. NORTITUP, W. B. GILBERT & 
J.W. WHALLEY, 
Attorneys for Plaintiff. 
Dune service of the foregoing motion is hereby admitted to 
255 have been made on the undersigned by the delivery of a 
true copy thereof to them, at Portland, Multnomah county, 
Oregon, on this 24th dav of October, 1SS4. 
DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Defendant. 


Endorsed: Filed October 24, 1884. KR. IL. Lamson, clerk, by G. 


G. Gammans, deputy. 


And afterwards, to wit, on the 24th day of October, 1884, there 
was filed in said court a notice in words and figures as follows, 
to wit: 


In the Cireuit Court of the United States for the District of Oregon. 


THE OREGONIAN Rattway Company, Limited, Plaintiff, 
is, 
Tit Orecon Rattway aAnp Navigation Company, Defendant. 
To Messrs. Dolph, Bellinger, Mallory & Simon. 


GENTLEMEN: You will please take notice that on Wednesday, the 


| - 


es 
he 
nt 
in 
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on. 


the 


THE OREGONIAN RAILWAY CO. (LIMITED). 233 


29th day of October, 1884, at the hour of 10 o’clock a. m. of said 
day, or as soon thereafter as application can be heard, the above- 
named plaintiff will, by the undersigned, its attorneys, apply to the 
above-entitled court to appoint a day certain in which it will hear 
argument on the motion to strike out the answer of the above- 
named defendant in the above-entitled suit upon —, and thereupon 
to grant judgment — the ground that it is frivolous, now on file in 
the office of the clerk of said court. 
Respectfully, J. W. WHALLEY, 
Of Counsel for Plaintiff. 


Due service of the foregoing notice is hereby admitted to have 
been made on the undersigned by the delivery of a true copy thereof 
to them, at Portland, Multnomah county, Oregon, this 24th day of 
October, 13554. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Defendant. 


Endorsed: Filed October 24th, 1884. R. H. Lamson, clerk, by G. 
G. Gammans, deputy clerk. 


And afterwards, to wit, on the 7th day of November, 1884, there 
was duly filed in said court a notice in words and figures as follows, 
to wit: 


In the Circuit Court of the United States for the District of Oregon. 


Tue Ornecoxtan Rattway Company, Limited, Plaintiff, 
is, 


THe Oregon Raitway AND Navigation Company, Defendant. 


To The Oregonian Railway Company, Limited, defendant above 
named, and to Messrs. Whalley, Northup & Deady and W. b. 
Gilbert, its attorneys: 

You will please take notice that on Monday, the 10th day of 

November, 1554, upon the coming in of the court, defendant will 

move for leave to amend its answer to the amended complaint 

256 ~herein filed jon the 18th day of October, 1554; that the 

amendments proposed are incorporated in the engrossed 
copy of amended answer proposed to be filed and herewith served. 
DOLPH, BELLINGER, MALLORY & SIMON, 
° Attorneys for Defendant. 


Due service of the within notice for leave to amend is hereby ac- 
cepted, within Multnomah county, State of Oregon, this the 7th day 
of November, 1554. 

| J. W. WHALLEY, 
Of Attorneys for Plaintiff. 


Endorsed: Filed November 7, 1884. KR. H. Lamson, clerk, by 
G. G. Gammans, deputy. 
JU—236 
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And afterwards, to wit, cn Monday, the Ist day of December, 
ISS4, the same being the 26th judicial day of the regular October 
term of said court—present, the Honorable Matthew P. Deady, 
United States district judge, presiding—the following proceedings 
were had in said case, to wit: 


In the Cireuit Court of the United States for the District of Oregon. 


THe OreGontan Raitway Company, Limited, Plaintiff, ) 
, ! 
vs i «|r - 
‘ 7 ‘ N > 1( 3459 
Tue OneGon Raitway axnp Navigation Company, De- { ** 6 
fendant. 


DrceMBer 1, 1SS4. 
This cause having herebefore been heard upon motion of plaintiff 
to strike out the second amended answer to the amended complaint 
herein as frivolous, and for judgment, and upon motion of the de- 
fendant for leave to file its third amended answer to said amended 


complaint, and argued by Mr. John W. Whalley, of counsel for 


plaintiff, and by Mr. Charles B. Bellinger, of counsel for defendant, 
and taken under advisement by the court, and now the court being 
fully advised in the premises, it is ordered that the said motion to 
strike out and for judgment be, and the same is hereby, denied, and 
that the said motion for leave to file a third amended answer be, 
and is hereby, allowed, which answer is now filed. 


And afterwards, to wit, on the 31st day of December, 1854, there 
was duly filed in said court a third amended answer in words and 
figures as follows, to wit: 


In the Cireuit Court of the United States for the District of ¢ regon. 


THe Orrecoxran Ratpway Company, Limited, Plaintiff, 
iN, >» 


Tur Oregon RAILWAy AND NAVIGATION COMPANY, Defendant. J 


The defendant answers to the amended complaint— 

Thatit denies that the plaintiff, pretending to be the Oregonian 
Railway Company, Limited, was at any time or is a corporation 
created or existing under or by virtue of any act of Parliament of 
the United Kingdom of Great Britain and Ireland entitled * An 
act for the incorporation, regulation and winding up of trading 
companies and other associations, dated and passed August 7, 1S6z, 
and of the acts amendatory thereof, or that it was an incorporation 
at any time by virtue of any act of said Parliament, or is at all an 

lncorporation, 
957 The defendant admits that the several sections in the 
amended complaint mentioned of that certain act of said 
Parliament therein referred to contain the provisions recited in said 
complaint, and that it alleges that there is no other or further pro- 


te, 


=@ 
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vision of the said act or of any act of said Parliament or law of said 
kingdom relating to the powers of corporations created or existing 
under the laws of said kingdom ; that the provisions so recited com- 
prise all the provisions of the laws of said kingdom in respect to the 


powers or authority of corporations created or existing under the 


laws of said kingdom ; that said laws do not confer upon the plain- 
iff any power or authority to lease its said railroad property or 
franchises. 

That defendant bas no knowledge or information suflicient to 
form a belief as to whether the persons in the amended complaint 
mentioned or as to whether any persons at any time, in pursuance 
of any provision of said companies act or of any act of said 
Parliament or at all, made or entered into or executed any mem- 
orandum of association entitled “A memorandum of the associa- 
tion of the Oregonian Railway Company, Limited,” or as to whether 
any memorandum of association was at all made, executed, or el- 
tered into at any time in words or figures or effect as set: forth im 
said amended complaint. ) 

That defendant has no knowledge or information suflicient to 
forma belief as to whether the persons in the said amended com- 
plaint mentioned or as to whether any persons at any time, In pur- 
suance of any provision of the said alleged or of any act of the said 
Parliament or at all, made or entered into or executed any articles 
of association or delivered any such articles to the registrar of joint- 
stock companies, as required by section’ 17 ofsaid alleged act or 
otherwise, or as to whether such registrar did at any time retain or 
register anv memorandum or articles of association or certified the 
said Oregonian Railway Company, Limited, to be incorporated or 
to be limited, or as to whether any articles of association were .at 
any time made, executed, or entered into in words or figures or 
effect as set forth in said amended complaint, or as to whether the 
pretended memorandum or articles of association of said defendant 
are as set forth in said amended complaint. 

That defendant denies that plaintiff became or is vested with the 
rights, powers, privileges, or franchises to build, construct, recon- 
struct, divert, equip, own, operate, lease, sell, transfer, or dispose of, 
or purchase or otherwise acquire, hold. operate, use, work, or deal 
in any railway or railways, railroad or railroads, or branch or ex- 
tension thereof, or telegraph or telephone lines, warehouse or ware- 
houses or building for receiving or storing grain or other produce 
in the States of Oregon, California, or Nevada, or in the Territories 
of Washington or Idaio, or of the tarrying passengers or freight in 
either of said States or Territories; and that defendant has no 
knowledge or information sufficient to form a belief as to whether 
said plaintiff has any registered office at Dundee, in Scotland, or else- 
where, or transacts business in the State of Oregon, or has complied 
with the laws of said State for the regulation of foreign corporations 
doing business therein or with the foreign laws as set out in said 
complaint or with any foreign laws. 

That defendant denies that plaintiff became or is an incorporated 
company or had or has any of the rights, powers, privileges, or 
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franchises mentioned in said alleged memorandum of articles of 
association, or entitled or authorized to transact business in this 
State or elsewhere, or owns a railroad in said State. 

That defendant admits that it is and was during the times in the 
complaint mentioned a corporation duly incorporated under the 
laws of the State of Oregon, but denies that it ever had or has the 
power or right or franchise to purchase or lease any railroad in the 

State of Oregon. ; 
258 That defendant denies that at any time plaintiff demised 

unto it the railway or railroads in the complaint mentioned, 
but alleges that about the first day ol August, ISS, the president 
and assistant secretary of defendant signed the paper and writing 
relied tpn by plaintiff aus a lease, and aflixed thereto defendant's 
corporat itl that nemther of said officers oi defendant had au- 
hority to execute on behalf of defendant sueh writing or any In- 
denture of lease: that neither plaintil nor defendant was at any 
time cmpowered or authorized to execute such writing or to enter 
into any indenture of leasing: that the State of Oregon did not 
authorize or consent to such or any coutract of leasing by plaintifl 
or taking in lease by defendant; that no special or other law has at 
any time been enacted by said State conferring such authority on 
either of the partics hereto or purporting so to do or relating thereto ; 
that the stockholders of defendant did not at any time authorize or 
assent to such or any contract of leasing, and the said pretended 
agreement was and is unauthorized and void. 

That it is true defendant, upon the execution as aforesaid of said 
writing, entered into Possession of said road and so continued to the 
loth day of May, ISs4, but defendant denies that since said time it 
has been or now is ip possession thereof under or in pursulahce of 
sald writing or pretended lense or otherwise than at the special 
request of plaiitifl lor its accommodation and solely to prevent losses 
to plaintil from discontinuing the operation of such road and in 
accordance with the terms of the written memorandum of agree- 
ment between the defendant's president and Edmund Robertson, 
as attorney-in-fact for plaintiff, which agreement is set forth in the 
complaint, 

That atall times since the said tender of possession by defendant to 
plaintil It has had and now has POsst ssion of said railroad property 
pretended to be demised solely in’ pursuance of the said agreement 
of May 15, ISS. 

That defendant denies that any sum of money whatever is unpaid 
or due plaintifl from defendant, and it alleges that it has fully paid 
the rental provided for in said pretended lease for the time during 
Which it held possession of said raiiroad and railroad property 
under the same, being for the term ending May 15, 1SS4. 

That defendant denies that at the time of tendering and offering 
to restore said property the same Was not In equally good eondition 
as to repair, equipment, or value as when received by plainti. 

lor il further and separate defense herein defendant alleges— 

First. That the railroad or railroads which the defendant was 
and is organized to construct and operate and the termini of which 
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were specified in the articles of association ran east from the city of 
Portland. in the State of Oregon, and between points and places in 
the eastern part of said State, and did not embrace th railroad 
mentioned and purported to be demised in said lease nor any rail- 
road running south from the said city of Portland or between points 
or places south of said city, and that the said railroad mentioned in 
said lease and purporting to be demised thereby is a wholly different 
road, forming no part of and having no near connection with or re- 
lation to the road or systems of roads the termini of which are men- 
tioned in any of the articles of association of said O. R. & N. Com- 
pany, defendant herein. 

Second. That prior to the execution of the pretended indenture 
of lease the whole of the capital of the defendant had been con- 
tributed and applied in the construction and equipment of a rail- 
road or railroads the termini of which was specified in the articles 
of association, and which were wholly different from and independ- 

ent of the railroad mentioned in said pretended lease and 
259 purported to be demised thereby, and had no near connection 
with or relation to the railroad last above mentioned, and 
that the said pretended indenture of lease has never in any manner 
been authorized or assented to by the stockholders of the defendant, 
and that the act of defendant's oflicers in seeking to bind defendant 
to such pretended indenture of lease was a wholly unauthorized 
attempt to divert and subject the capital of detendant contributed 
as above mentioned to a wholly new object and enterprise not con- 
templated when said capital was contributed and expended. 

Wherefore defendant prays judgment against plaintiff for its 
costs and disbursements herein. 

J. N. DOLPIL ann 
DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Defendant. 


STATE OF OREGON, 

County of Multnomah. | 

I, Theodore Wygant, being first duly sworn, say I am _ the secre- 
tary of the defendant above named, and that I believe the foregoing 


answer to be true. 
THEODORE WYGANT. 


Subscribed and sworn to before me this 11th day of November, 


A. D. 1854. 
[seat] - J. SILVERSTONE, 
Notary Public in and for Oregon, 


We hereby acknowledge service of a copy of the foregoing answer 
upon us, at Portland, Oregon, this 11th day of November, 15354. 


Endorsed: Filed December l, 1884. R. H. Lamson, clerk, by 
G. G. Gammans, deputy. 
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And afterwards, to wt, on the 5th day of December, 15884, there 


was duly filed in said court a demurrer in words an‘ figures as 
follows, to wit: 


In the Circuit Court of the United States for the District of Oregon. 


Toe OreGgonran Rartpway Company, Limited, ) 
is 


THe Oregon RaAILWay AND NAVIGATION Company. J 


And now comes the said plaintiff, by its attorneys, and demurs to 
so much of the last amended answer herein as pleads to or denies 
the COrporal CXIst nee, due ory nization of plaintitl asa COPpora- 
tion, or facts relating to the organization of plaimtill as a corpora- 
tion, or which pleads to or questions or denies compliance by 
plaintiff! with foreign or domestic laws, or which attempts to dens 
the cit lise allecoed in thas thtaie neded couiplannat by plarmtitl to defen | - 
ant, and also to so muechof said last amended answer as pleads to 

| ) 


lenies orattempts to plead toor ck nveor question the powers, rights, 


opal 
prvi CPleSs, OF franchise or owhership cr] poliadntitl alleged Ith the 
amended complaint herein, for the reason that the said defendant 
ought not to be allowed or heard to Sav or allege that the polavdaatidl 
is not a corporatien or has no power to make the contract herein 
sued on or to make any denials contrary. to defendants own 
acknowledgment and deed of about August 1, ISSI, as appears by 
the said amended complaint therein and admitted by the last 
amenas d dhswer filed in this cause. 
9 And plamtil also demurs to so much of said last amended 
answer as by plea ‘attempts to sel up Want of power and 
260 authority in defendant corporation and_ its officers to enter 
Into the contract alleged inthe amended complaint, and for 
Crise oft demurrer thereto SuVs thral Upon the Peace of the hatter 
alleged in said plea it appears that the same does not constitute a 
defense Or coluter-claim tw) sila action. 

o. And plainti® demurs to all the supposed answer and defense 
following the words in said last amended answer “ For a further 
and separate defense herein defendant alleges,” for the reason that 
the new matter therein. set uy does not constitute a defense or 
counter-claim to this aetion. 

W. bB. GILBERT axp 
WHALLEY, NORTHUP & DEADY, 
tlorneys for Plaintiff. 
STATE OF OREGON, 
( aunty of Multnomah, j 


> RS. 
. 


Service of a copy of the foregoing demurrer upon us is hereby 
acknowledged, at Portland, in said district, this the 5th dav of De- 
cember, A. D. ISS 4. and all other service is hereby waived. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for the 1) te ndant, The Oregon 
Railway and Navigation Company, 


By W. T. HUME. 


ee 


en Aas, i i taal — 
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Endorsed: Filed December 5, 1884. R. H. Lamson, clerk, by G. 
G. Gammans, deputy. | 


And afterwards, to wit, on the 5th day of December, 1884, there 
was duly filed in said court a motion in words and figures as fol- 
lows, to wit: 


In the Circuit Court of the United States for the District of Oregon. 


Tik OrnEGOoNIAN Rattway Company, Limited, Plaintilf, 
is. 
Tue Orecon RAILway AND NAVIGATION Company, Defendant. 


And now comes the said plaintiff, by its attorneys, and moves the 
court to strike out all that part of the last amended answer herein 
filed commencing with the words “That it is true defendant, upon 
the execution,” down to and inclusive of the words “ the said agree- 
ment of May 15th, 1884,” for the reason that each and every alle- 
gation and denial therein contained is immaterial and irrelevant and 
the whole thereof frivolous. 

And plaintiff! further moves the court to strike out of said last 
amended answer all that part thereof following the words “ said 
agreement of May loth, 1554,” down to and inclusive of the words 
“as when received by plaintiff,” for the reason that the same tis 
Wholly frivolous, immaterial, and irrelevant... 

And plaintit! farther moves to strike out the following part of 
said last amended answer, commencing with the words, on the sixth 
page thereof, “That defendant admits that it 1s” down to and in- 
clusive of the words “in the State of Oregon,” for the reasons that 
the matter of admission is redundant and the rest thereof sham and 
frivolous. 

And plaintiff further moves the court to strike out the rest and 

residue of said last amended answer which is not in this ae- 
261 = tion demurred to and which is not hereinbefore moved to be 
stricken out for the reason that such residue is wholly imma- 
terial and irrelevant to the issues in this cause. 
W. B. GILBERT anxp 
WHALLEY, NORTHUP & DEADY, 
Attorneys for Plaintiff. 


STATE OF (OREGON, } 


. 4 SS . 
Multnomah County, | 


Service of the foregoing motion to strike out by a copy admitted 
upon us, at Portland, in said district, this the oth day of December, 
A. D. 1884, and all other service is hereby expressly waived. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for the Defendant, The Oregon 
Railway and Navigation Company, 


By W. T. HUME. 
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Endorsed: Filed December 5, 1884. R. H. Lamson, clerk, by G. 
G. Guinmans, deputy clerk. 


And afterwards, to wit, on the 5th day of December, 1854, there 
was duly filed in said court a notice in words and figures as follows, 
to wit: 


In the Cireuit Court of the United States for the District of Oregon. 


THE OrneGontan Rattway Company, Limited, Plaintiff, ) 


: vs. 
THe Oregon Rartway anp NAVIGATION CoMPANY, Defendant. § 


To the alove-named defendant and to Messrs. Dolph, Bellinger, 

Mallory & Simon, its attorneys : 

Take notice that on Wednesday, the 10th day of December, 1884, 
at the hour of ten o'clock a. m. of said day, or as soon thereafter as 
counsel can be heard, the plaintiff will, by its attorneys, at the court- 
POO of the above-entitled court, in Opell court move sald court for 
an order setting down for bearing at a time certain the demurrers 
filed herein to the last amended answer of defendant, and also the 
motion tostrike out parts of said last amended answer on file in this 
Cause. 

Respectfully yours, 
W.b. GILBERT axp 
WHALLEY, NORTHUP & DEADY, 
Altorneys for Plaintiff. 


Due service of a true copy of the within notice is hereby admitted 
to have been made on us, at Portland, Multnomah county, Oregon, 
on this oth December, A. D. 1Ss4. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Defendant, 
By W. T. HUME. 


Kndorsed : riled December oth, ISS 4. X. I. Lamson, clerk. 


And afterwards, to wit, on Wednesday, the ISth day of March, 
ISS5, the same being the S2d judicial day of the regular October 
term of said court—present, the Honorable Matthew P. Deady, 
United States district Judge, presiding—the following proceedings 
were had in — case, to wit: 


96? In the Cireuit Court of the United States for the District of 


Oregon. 


THe OreGontan Rareway Company, Limited, Plaintiff, ) 
ni | 
iN. i 
The Ornecon Rattway anp Navigation Company, De- { 


fendant. 


No. 1035. 


Marcu 18, 1885. 
This cause having heretofore been heard upon the demurrer to 


v~ 


wr a+. = 


Sr = 


a > ae oe. 
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the amended answer filed herein December 1, 1884, and upon the 
plaintiff’s motion to strike out part of said answer, and argued by 
Mr. John Whalley and Mr. William B. Gilbert, of counsel for plain- 
tiff, and by Mr. Cyrus A. Dolph and Mr. C. B. Bellinger, vf counsel 
for defendant, and taken under advisement by the court. and now, 

at this day, the court being fully advised in the premises, and it ap- 
pearing that the matters in said answer included in said motion to 
strike out are redundant and irrelevant, and that the remaining de- 
nials and defenses in said answer or any of them are not sufficient 
to bar said plaintiff of its rights to recover in this action, it is con- 
sidered that said motion be, and the same is hereby, allowed, and that 
said demurrer be, and the same is hereby, sustained, and that said 
plaintiff, The Oregonian Railway Company, Limited, have and re- 
cover from the said defendant, The Oregon Railway and Navigation 
Company, the sum of sixty-eight thousand one hundred and thirty- 
one dollars, with legal interest, to wit, eight per centum per annum, 
thereon since May 15, 1854, in all the sum of seventy-two thousand 
seven hundred and fifteen dollars and forty-three cents, and its costs 
and disbursements herein, taxed at 8999.17, 


And afterwards, to wit, on the 25d day of Mareh, 1§85, there was 
duly filed in said court a cost bill in words and figures as follows, 
to wit: 

[In the Circuit Court of the United States for the District of Oregon. 


THe OreGoxntan Rattway Company, Limited, Plaintiff,’ 


vs ta - 

ry ’ ‘ , No. 1035. 
Tur OreEGON Raitway AND NaAvicATIoN Company, De- | 
fendant. 


Statement of disbursements claimed in the above-entitled cause, 
VIZ: 


eee ee ces weenie 835 10 
DEOCUROE 6 OD 4. ccddccnwnnencnnecocsmeeenneeeeee 4 72 
Attavney’s TOO cnn cocwcccenccencsccoeaeenenens a oe 
Attorney’s fees for taking three depositions at $2.50 each—- 7 00 
Disbursements, taking depositions under commission...-. 479 395 
ye, _ epee sisiahits esererty toes eisai ieln ele ee 64 50 

FOE cnncnccans concctocccces nnn $599 17 


Taxed at $599.17 April 6, 1850. 
) R. Hf. LAMSON, Clerk. 


DistTrRicT OF OREGON, ss: 


I, Paul R. Deady, being duly sworn, say that I am one of the at- 
torneys in the above-entitled cause; that the costs and dis- 
263  bursements set forth above have been necessarily incurred 
in the prosecucion of this suit, and that the plaintiff is enti- 
tled to recover the same from the defendant. 
PAUL R. DEADY. 
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Subseribed and sworn to before me this Marelh 23, 1885. 
R. H. LAMSON, Clerk. 


Endorsed: Filed Mareh 23, 1885. Rt. H. Lamson, clerk, by G. 
Gr. Gammans, deputy. 


And afterwards, to wit, on the 26th day of March, 1885, there was 
issued out of said court a writ of error in words and figures as fol- 
lows, to wit: 


In the Supreme Court of the United States. 


THe Orrcon Rarhway AND NaviGation Company, Plaintiff in ) 
error, 

iN. 

The OneGONIAN Ratpway Company, Limited, Defendant in Error. J 


The Usirep STATES OF AMERICA, 88: 


The President of the United States to the judges of the circuit court 
of the United States for the district of Oregon, Greeting: 

Because in the records and proceedings, as also in the rendition 
of the judgment of a ples which is in’ the said cireult court, before 
the Llonorable Matthew P. Deady, one of Vou, between The Orego- 
nian Railway Company, Limited, plaintiff and defendant in error, 
and ‘The Oregon Railway and Navigation Company, defendant and 
plaimtill In error, a manifest error hath happened, to the great dam- 
age of the said plaintiff in error, as by complaint doth appear, and 
we, being willing that error, if any hath been, should be duly 
corrected and tull and speedy justice done to the parties aforesaid 
and in this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinetly and openly, vou send the record 
and proceedings aforesaid, with all things con/facning the same, to 
the Supreme Court of the United States, together with this writ, so 
that vou have the same at Washington on the second Monday of 
October, A. D. eighteen hundred and eighty-five, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being then and there inspected, the said Supreme Court 
may cause further to be done therein to correct that error what of 
right and according to the laws and customs of the United States of 
America should be done. 

Witness the Ilonorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this March 26, 1885. 


(Seal U.S. Cireait Court, Oreg 


(oni. 


R. H. LAMSON, 
Clerk of the Circuit Court of the United States 
for the District of Oregon, 
By G. G. GAMMANS, Deputy. 
Endorsed: Filed March 26, 1885. R. H. Lamson, clerk, by G. 
G. Gammans, deputy. 
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264 Uwnitrep States or AMERICA, | pom 
District of Oregon, oo 


To the Oregonian Railway Company, Limited, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on the 
second Monday in October, A. D. eighteen hundred and eighty-five, 
pursuant to a writ of error filed in the clerk’s office of the cireuit 
court of the United States for the distriet of Oregon, wherein The 
Oregon Railway and Navigation Company is plaintiff in error and 
vou are defendant in error, to show —, if any there be, why the judg- 
ment in the said writof error mentioned should not be correeted and 
speedy justice should — be done to the parties in that behalf. 

Given under my hand, at Portland, in said district, this March 26, 
1SS5. 

(Signed) MATTHEW P. DEADY, 
U.S. District Judge, Oregon. 


indorsed: Filed March 26, 1885. R. H. Lamson, clerk, by G. G. 
(;zammans, deputy. 


STATE OF (OREGON, pe 
District of Oregon, § 


Service of the foregoing citation accented, at Portland, in said State 
and district, this the 26th day of Mareh, A. D. 1885, by delivering to 
us a true copy thereof in said district on said day and date. 

NORTHUP & GILBERT, 
Attorneys for the Wiethin- Named Plaintiff. 


Tne Usnirrep Srates or AMERICA, | . 
‘ . . an») 
District of Oregon, j 


I, R. 1. Lamson, clerk of the United States cireuit court for the 
district of ¢ yregon, do hereby certify that the foregoing COpy of judg- 
ment-rol! in cause No. 1055, Oregonian Railway Company, Limited, 
vs. The Oregon Railway and Navigation Company, has been by me 
compared with the original,and that it is a correct transcript there- 
from and of the whole of such original as the same appears of record 
and on file at my office and in my custody. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Portland, in said district, this 8th day of 
May, 1556. 

fSeal U.S. Cireuit Court, Oregon. | . 


R. H. LAMSON, Clerk, 
-R. B. LAMSON, 
Deputy Clerk. 


260 Plaintiff also offered in evidence a duly certified transcript 

of the judgment-roll No. 983, in an action numbered 1147 in 
this court, wherein the plaintiff herein was plaintiff and the defend- 
ant herein was defendant,and wherein said plaintiff had judgment 
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on August 18th, 1885, for the sum of $4,628.52, exclusive of interest, 
and costs. Defendant objected to the introduction of said transeript 
on the ground that the same was immaterial, but the court overruled 
the objection; to which ruiing defendant duly excepted, which ex- 
ception was allowed by the court. Thereupon said transcript was 
admitted in evidence, and is as follows: 


966 No. 1120. 
In the Cireuit Court of the United States for the District of Oregon. 
Transcript of Judgrv nt-Poll No. O83. 


THe OreGgontan Ratmway Company, Limited, ) 
vs, . 


The Oregon RAILway AND NAVIGATION Company. J 
Register No. 1147. 


Original endorsed: Filed September 12, 1885. R. I. Lamson, 
elerk, by R. B. Lamson, deputy clerk. 


967 (Index omitted here. See general index.) 


26S In the Cireuit Court of the United States for the District of 
Oregon. April Term, 1885. 


Be it remembered that on the 25th dav of June, 1885, there was 
duly filed in the cireuit court of the United States for the district 
of Oregon a complaint in words and figures as follows, to wit: 


In the Cireuit Court of the United States for the District of Oregon. 


THe Orecontran Rattway Company, Limited, ) 


Plaintiff, Action at Law. 


No. 1147. 


is, 

i 

THe OrneGon RAILWAY AND NAVIGATION Com- 
PANY. Defendant. 


The plaintiff complains of the defendant, and for cause of action 
alleges— 

1. That at all the times herein stated the plaintiff was and now 
is a foreign corporation, duly organized under the laws of Great 
Britain and the acts of Parliament commonly known as “ the com- 
panies act,” and was and Is a citizen of Great Britain. 

That the defendant at all the times herein stated was and is a 
corporation duly organized under the general incorporation laws of 
the State of Oregon, and is a citizen of Oregon. 

That under the laws of its creation and its memorandum and 
articles of association filed thereunder and under the laws of the 
State of Oregon the plaintiff had and has the right and power to 
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construct, own, operate, and lease a certain railway in the State of 
Oregon commonly known as “the narrow-gauge railway,” and 
being the railway now owned by said plaintiff in said State of Ore- 
gon, ‘and which railway in and by the lease hereinafter mentioned 
is called “ the existing railway.” 

That the defendant is a corporation having power, under and by 
virtue of its articles of incorporation, among other things, to operate 
and lease any railway in Oregon. 

That on or about the Ist day of August, A. D. 1881, the said 
plaintiff and said defendant, in pursuance of resolutions duly passed 
by each and both of their respective boards of directors, duly made, 
executed, acknowledged, and delivered, under their several ‘and re- 
spective corporate seals, a certain indenture of lease, in which and 
whereby the plaintiff leased to said defendant, in consideration of a 
certain sum of money then paid and of certain rents therein re- 
served and of the covenants and agreements of the said defendant, 
the railroad, rolling stock, locomotives, and appurtenances then 
owned by said plaintiff in Oregon, and in said lease called “ the ex- 
isting railway,” for the term of ninety-six vears next thereafter en- 
suing, and said defendant covenanted to pay the rents reserved in 
and by said lease in advance for said term, in equal semi-annual 
payments, on the 15th day of May and the 11th day of November 
in each year. 

That in and by said lease the defen tant, as part of the considera- 
tion aforesaid of said demise, did further covenant, promise, and 
agree to and with plaintiff that defendant would pay to plaintiff 
yearly and every year during said term, and at the same time and 
place as the rental aforesaid, the sum of six hundred pounds ster- 
ling money for the purpose of enabling the plaintiff to keep up its 
corporate organization and to pay its ofticers and office expenses 

That under said covenant and agreement there was due to plain- 
tiff from the defendant on the loth day of May, A. D. 1554, the sum 
of three hundred pounds sterling money, which is equivalent to the 
sum of $1,459.95 in lawful money of the United States. 

That said sum has not been paid or any part thereof, and the 
same ever since said 15th day of May, A. D. 1854, has been and 
now is due and payable, with lawful interest from said date. 

And the plaintiff, for another cause of action, alleges— 

That at all of the times herein stated the plaintiff was and now 
is a foreign corporation, duly organized under the laws of Great 
Britain and the acts of Parliament commonly known as “ the com- 

vinies act,” and was and is a citizen of Great Britain. 
269 That the defendant at alf the times herein stated was and 
is a corporation duly organized under the general incorpora- 
tion laws of the State of Oregon, and is a citizen of Oregon. 

That under the laws of its creation and its memorandum and 
articles of association filed thereunder and under the laws of the 
State of Oregon the plaintiff had and has the right and power to 
construct, own, operate, and lease a certain railway in the State of 
Oregon commonly known as “the narrow-gauge railway,” and 
being the railway now owned by said plaintiff in said State of Ore- 
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gon, and which railway in and by the lease hereinafter mentioned 
is called “ the existing railway.” 

That the defendant is a corporation having power, under and by 
virtue of its articles of incorporation, among other things, to operate 
and lease any railway in Oregon. 

That on or about the Ist day of August, A. D. 1881, the said 
plaintiff and said defendant. in pursuance of resolutions duly passed 
by each and both of their respective boards of directors, duly made, 
executed, and delivered, under their several and respective seals, 
and duly acknowledged a certain indenture of lease, in whieh and 
whereby the plaintiff leased to said defendant, in consideration of a 
certain sum of money then paid and of certain rents reserved therein 
anid of the covenants ana agvreeinents of thie said defendant, the rail- 
road, rolling stock, locomotives, and appurtenances then owned by said 
piarmtil 11) (Oregon, and 11) sad lease called 7 the eXIsting railway,” 
for the term of Ninety-six vears next thereafter ensuing : and said 
defendant eovenanted to pry the rents reserved in and by said lease 
In advanee for sald fertn, it) equal seml-tinnual pavinents, Onl the 
loth day of Mav aud the llth day of November in each year. 

That in and by said lease the defendant, as a part of the consid- 
eration aforesaid of said demise, did further covenant, promise, and 


agree to and with plaintiff that defendant would pay to plaintiff 


vearly and every vear during said term, and at the same time and 
place as the rental aforesaid, the sum of six hundred pounds sterling 
money for the perrepase of enabling the plaintifl Lo keep yy Its Ccor- 
porate organization and to pay its officers and office expenses 

That under said covenant and agreement there was due to plain- 
till from defendant On) the Lith day of November, A. ). ISS4, the 
sum of three hundred pounds sterling money, which is equivalent 
to the sum of 81,459.95 in lawfal money of the United States. 

That said sum has not been paid or any part thereof, and the 
same, ever since sald T1lth dav of November, A. D. 1554, has been 
and now is due and payable, with lawful interest from said date. 

>. And plaintiff, for another eause of action, alleges— 

That at all of the times herein stated the plaintill Was and now Is 
a foreign corporation, duly organized under the laws of Great Britain 
and the actsof Parliament commonty known as “ the companies act,” 
and was and isa citizen of Great Britain. 

Phat the defendant at all of the times nerein stated was and is a 
corporation duly organized under the general laws of incorporation 
of the State of Oregon, and is a eitizen of Oregon. 

Phat under the laws of its creation and its memorandum and 
carticles of association filed thereunder aud under the laws of the 
State of Oregon the plamtif had and has the right and power to 
construct, own, operate, and lease a certain railway in the State of 
Oregon commonly known as “the narrow-gauge railway,” and being 
the railway now owned by said plaintiff in said State of Oregon, 
and which railway, in and by the lease hereinafter mentioned, is 
called “the existing railway.” 

Phat the defendant is a corporation having power, under and by 
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virtue of its articles of incorporation, among other things, to operate 
und lease any railway in Oregon. 

That on andabout the Ist day of August, A. D. 1881, the said 
plaintiff and defendant, in pursuance of resolutions duly passed by 
each and both of their respective boards of directors, duly made, 
executed, and delivered, under their several and respective seals, 
and duly acknowledged a certain indenture of lease, in which and 
whereby the plaintiff leased to said defendant, in consideration of a 
certain sum of money then paid and of certain rents reserved therein, 
and of the covenants and agreements of the said defendant, the 
rolling stock, railroad, locomotives, and appurtenances then owned 
by said plaintiff in Oregon, and in said lease called “the existing 
railway,” for the term of ninety-six years next thereafter ensuing ; 
and said defendant covenanted to pay the rents reserved in and by 
said lease in advance for the said term, in equal semi-annual pay- 
ments, on the 15th day of May and the llth day of November in 
each vear. 

That in and by said lease the defendant, as a part of the 

°70 consideration aforesaid of said demise, did further covenant, 
promise, and agree to and with plaintiff that defendant would 

pay to plaintiff? yearly and every vear during said term, and at the 
same time and place as the rental aforesaid, the sum of six hundred 
pounds sterling for the purpose of enabling the plaintiff to keep up 
its corporate organization and to pay iis officers and otlice expenses. 

That under said covenant and agreement there was due to plain- 
tiff from defendant on the 15th day of Mav, A. D. 1855, the sum of 
three hundred pounds sterling money, which is equivalent to the 
sum of 81,459.95 in lawful money of the United States. 

That said sum has not been paid or any part thereof, and the 
same, ever since said 15th day of May, A. D. 1885, has been and now 
is due and payable, with interest from said date. 

Wherefore the plaintiff prays for judgment against the defendant 
In the sum of $1,459.95 and interest tuereon from May 15, 1554, 
the sum of $1,459.95 and interest thereon from November 11, 
ISS4; the sum of $1,459.95 and interest thereon from May 15, 1885, 
and for the costs and disbursements of this action. 


WIHTALLEY, BRONAUGH, NORTHUP & DEADY, 
Atlorncys for the Plaintiff. 


Usirep States or AMERICA, | .. 
District of Oregon, 


I, Hugh Roger, being first duly sworn, say that I have read the 
foregoing complaint, and that the same is true as I verily believe ; that 
Iam the agent and attorney-in-fact of the plaintiff! above nataed, 
and that the reason | make this verification 1s that none of the offi- 
cers of the plaintiff qualitied to verify said complaint are now in the 
district of Oregon. 

HUGH ROGER. 


A i al i Ae lM lal. 
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Subseribed and sworn to before me this the 25th day of June, A. 
D. 1855. 
PAUL R. DEADY, 


United States Civeuit Court Commissioner. 


endorsed: Filed June 2), 1885. R. H. Lamson, clerk. 


And afterwards, to wit, on the 25th day of June, 1885, there was 
issued out of said court a summons in words and figures as follows, 
to wit: 


DistTRIcT OF OREGON, 8s: 


| hereby certify that on. the 26th day of June, 1885, at Portland, 

Multnomah county, in said district, I duly served the within sum- 

Mons Upor the therein-named corporation defendant, “The Oregon 

Railway and Navigation Company,” by exhibiting said writ to T. 

W veant, secretary of the O. Ro & N. Co., and by delivering to said 

T. Wygant, secretary, personally a true copy of said summons, duly 

certified to by me as United States marshal, together with a copy of 

the complaint in the within-entitied action, duly certified to by the 
clerk of the circuit court for said district. 

PENUMBRA KELLY, 

United Ntates Marshal, | 

By C. W. FRUSH, Deputy. 

! 

| 

| 


In the Cireuit Court of the United States for the Ninth Judicial 
Circuit, District of Oregon. 


Tue OreGcontan Ratpway Company, Limited, 


i's. 


} Summons. | 


-_ : ; _ No. 1147. | 
Pie OreGon RAtmway AND NAVIGATION Company. J : 


2i1 The President of the United States tothe Oregon Railway and 
Navigation Company, the above-named defendant, Greet- 
ne: 


You are hereby commanded to be and appear in the above- 
entitled court, holden at Portland, in said distriet, and answer | 
the complaint filed against you in the above-entitled action within 
ten davs from the date of the service of this summons Upon you, if 
served within the county of Multnomah,in said distriet; orif served ? 
Within any other county of said distriet, then within thirty days from 
the date of such service upon vou; and if you fail so to appear and 
answer, for want thereof the plamnti? will take judgment against you 
for the sum of 81,409.95 and interest thereon from May 15, 1884; the 
sum of 81,409.95 and interest thereon from November 11, 1854; the 
sumpot S1,f09.95 and interest thereon from May 15, 1555, and tor the 
costs and disbursements of this action, | 

And this is to command you, the marshal of said district, or your 
deputy, to make due service and return of this summons. Hereof 
fail not. 


. ee EN ON 
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Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of said cireuit 
court, affixed at Portland, in said district, this 25th day of June, 1885. 


[Seal of U. S. Cireuit Court, Oregon. ] 


R. H. LAMSON, Clerk. 


And afterwards, to wit, on the 2d day of July, 1885, there was duly 
filed in said court a motion in words and figures as follows, to wit: 


In the Circuit Court of the United States for the District of Oregon. 


THe Ornecontan Rarpway Company, Limited, Plaintiff, 
vs. 


THe Ornecon RAILWAY AND NAVIGATION Company, Defendant. 


Now comes the defendant and moves the court to strike out the 
following several portions of the complaint herein upon the grounds 
that such portions of said complaint are each and all immaterial, 
irrelevant, and redundant: 

1. All that portion of said complaint beginning with the words 
“And the plaintiff, for another cause of action, alleges,” comprising 
line 27 of page 2, and extending to and including the words “ office 
expenses,” 10 line 10 of page 4 of said complaint. 

2. All that portion of said complaint beginning with and compris- 
ing line 1S of page and extending to and including the words “ and 
office expenses ” comprising line 5 of page 6 of the same. 

3. All that portion of said complaint beginning with line 10 of 
page 4 and extending to and including line 10 of page 6 thereof. 

DOLPH, BELLINGER, MALLORY & SIMON, 


Attorneys for Defendant. 


Due service of a copy of the foregoing motion is hereby acknowl- 
edged this 2d day of July, 1885, at Portland, Oregon. 
J. W. WHALLEY, 
OF Attorneys for Plaintiff. 


Endorsed: Filed July 2,1885. R. H. Lamson, elerk. 


And afterwards, to wit, on the 5d day of July, 1885, there was duly 
filed in said court a notice in words and figures as follows, to wit: 


9°72 ~=—s In the Circuit Court of the United States for the District of 
Oregon. 


THe OREGONIAN Rattway Company, Limited, Plaintiff, 
is. 


THE OreGoN Raitway AND NaAviGation Company, Defendant. 


To Dolph, Bellinger, Mallory & Simon, attorneys for defendant in 
the above-entitled action : 
You are hereby notified that on Wednesday, July 8, 1885, at 10 
J2—236 
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o'clock a. m., or as soon thereafter as such motion ean be heard, the 
plaintiff in the above-entitled cause will move the court to set down 
for hearing the motion of defendant tostrike vut certain parts of the 
complaint in said section. 
WHALLEY, NORTHUP, BRONAUGIT & DEADY, 
Attorneys jor Plaintif.. 


Service of this notice by certified copy is hereby acknowledged 
this 3d day of July, 1885. 
DOLPH, BELLINGER, MALLORY & SIMON. 


Endorsed: Filed July 8, 1885. R. IH. Lamson, clerk. 


And afterwards, to wit, on Wednesday, the Sth day of July, 1SS5, 
the same being the thirty-ninth judicial day of the regular April 
term of said court—present, the Ilonorable Mathew TL. Deady, 
United States district Judge, presiding—the following proceedings 
were had in said case, to wit: 


In the Cireuit Court of the United States for the District of Oregon. 


The OreGontan Rarpway Company, Limited, 
US. » No. 1147. 


THe Orecon RAILWAY AND NAVIGATION COMPANY. 


JuLy 8, 1885. 
Now, on this day, on motion of Mr. J. W. Whalley, of counsel for 
plaintiff, it is ordered that the motion filed to strike out parts of the 
complaint herein be, and the same is hereby, set for hearing on Fri- 
day, July 10, 1885. 


And afterwards, to wit, on Friday, the 10th day of July, 1885, the 
same being the fortieth judicial day of the regular April term of 
said court—present, the Hlonorable Mathew P. Deady, United States 
district judge, presiding—the following proceedings were had in said 
case, to wit: 


In the Circuit Court of the United States for the Distriet of Oregon. 


The OREGONIAN Rathway Company, Limited, ) 
is » No. L147. 


THe Orecon Rartpway anp Navication Company. J 


Juty 10, 1885. 


Now, at this day, comes the plaintiff, by Mr. E. C. Bronaugh, of 
counsel, and the defendant, by Mr. C. B. Bellinger, of counsel, and 
this ease comes on to be heard upon the motion filed to strike out 
parts of the complaint herein, and was argued by counsel ; where- 
upon it was ordered that said motion be, and the same is hereby, 
denied. 


NATE ARI ee I 


_— Soeteneenailliemememneeneaetnesseneae oe 
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And afterwards, to wit,on Monday, the 20th day of July, 1885, the 
same being the forty-fourth judicial day of the regular April term 
of said court—present, the Honorable Matthew P. Deady, United 
States district judge, presiding—the following proceedings were had 
in said case, to wit: 


273 In the Cireuit Court of the United States for the District of 
Oregon. 


THe OrgEGONIAN Rattway Company, Limited, 
vs. No. 1147. 
Ture Oregon RAILWAY AND. NAVIGATION CoMPANY. 


Jury 20, 1885. 


Now, at this day, comes the plaintiff, by Mr. J. W. Whalley, of 
counsel, and the defendant, by Mr. C. b. Bellinger, of counsel, and, 
on motion of said defendant, it is ordered that the defendant herein 
be, and he is hereby, allowed three days in which to answer. 


And afterwards, to wit, on the 21st day of July, 1885, there was 
duly filed in said court an answer in words and figures as follows, 
to wit: 


In the Circuit Court of the United states for the District of Oregon. 


THe Orecontan Rattway Company, Limited, ) 
Plaintiff, | Action at Law. 
US. ; No. 1147. 
THe Oregon Raitway anp NAVIGATION Com- | 
PANY, Defendant. J 


The defendant, for answer to the first cause of action set forth in 
the complaint herein, alleges— 

That on the 18th day of Mareh, 1885, this plaintiff began an 
action against this defendant in the cireuit court of the United 
States for the district of Oregon to recover from this defendant the 
sum of 868,151, with interest and costs; that it is alleged and 
claimed in the complaint in said action that said sui is due from 
defendant to plaintiff as rental due upon the pretended lease in the 
complaint herein mentioned, and became so due on the 4th day of 
November, 1SS4, and that said rental is a part of the consideration 
for the demise in the complaint herein mentioned. 

The defendant was duly served with summons in said action and 
made its appearance therein. 

That said action was at the commencement of this action and still 
is pending. 

Defendant, answering the second cause of action set forth in the 
complaint herein, alleges— 

That on the 18th of March, 1885, the plaintiff began an action at 
law against this defendant in the circuit court of the United States 
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for the district of Oregon to recover the sum of $68,151, with in- 
terest ; that it is alleged and claimed in the complaint in said action 
that said sum is due from defendant to plaintiff as rental becoming 
so due on the pretended lease in the complaint herein mentioned on 
the llth day of November, ISS4, and that said rental isa part of 
the consideration of the demise in the complaint herein mentioned. 

That defendant was duly served with summons in said action and 
made its appearance therein, 

That said action was at the commencement of this action and 
still is pending, and is to recover the said sum so alleged to be due 
Ol} the said lth of November, ISS4. 

Defendant, answering to the third cause of action set forth in the 
complaint herein, alleges— 

That on the I1th day of June, 1855, the plaintiff began an aetion 
against this defendant in the circuit court of the United States for 
the district of Oregon to recover the sum of SOS,151, with interest; 
that it is alleged and claimed in the complaint therein that said 
sum Is due from def ndant to poleatnatifl as rental bn coming sO due 
upon the pretended lease in the complaint herein nientioned on the 
both day of May, ISS5, and that said rental isa part of the consid- 
eration of the demise in the complaint herein mentioned, and the 
said action isto recover the said sum as rental so due on the said 
May 15, ISS». 

That the defendant was duly served with summons and appeared 
In said action. 

That said action was at the commencement of this action and 
still is pending. 

Wherefore defendant prays judgment for costs and disbursements 
herein. 

DOLVIT, BELLINGER, MALLORY & SIMON, 
Aflorne ys for Defendant. 


274 Unxirep STATES OF AMERICA, | 
Distriet of Oregon, j 
I, Theodore Wygant, being duly sworn, say that Iam _ the secre- 
tary of the defendant, and that I believe the foregoing answer to be 
true. 


THEODORE WYGANT. 


Subseribed and sworn to before me this 20th day of July, 1885. 
[SEAL] J. SILVESTONE 
Notary Puhlie iW and for Oregon. 


Due service of a copy of the foregoing answer is hereby acknowl- 
evel, In the city of Portland, ¢ yrevon, this the 20th day ot July, LSSo. 
J. W. WHALLEY, 
Of Attorneys for Plaintiff. 


Endorsed: Filed July 21, 1885. R. H. Lamson, clerk, by R. B. 
Lamson, deputy. 


¢-— 


¢-— 
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And afterwards, to wit, on the 2Ilst day of July, 1885, there was 
duly filed in said court a demurrer in words and figures as follows, 
to wit: 


In the Circuit Court of the United States for the District of Oregon. 


THE OREGONIAN Rattway Company, Limited, ) 


Plaintiff, Action at Law. 


ng | No. 1147 
THe Orecon RAILWAY AND NAVIGATION Com- | aie . 


PANY, Defendant. 


Now comes the above-named plaintiff, by its attorneys, and de- 
murs to the answer to the first, second, and third causes of action 
in said complaint of plaintiff herein for the reason that the said 
auswers coustitute no defense to said causes of action or any of them. 

WHALLEY, BRONAUGH, NORTHUP & DEADY, 
Attorneys for the Plaintiff. 


District OF OREGON, 8s: 
Service of a certified copy of the above demurrer accepted at 
Portland, in said district, this the 2Ist day of July, A. D. 1855. 


DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Defi ndant. 


Endorsed: Filed July 21,1885. R. H. Lamson, clerk, by R. B. 
Lamson, deputy. 


And afterwards, to wit, on the 24th day of July, 1885, there was 
duly filed in said court a notice in words and figures as follows, to 
wit: 


In the Cireuit Court of the United States for the District of Oregon. 
THe OreGontan Raitway Company, Limited, Plaintiff, ) 

v8. . 

THe Oregon RaAILWay AND NAVIGATION COMPANY, Defendant. } 


To the above-named plaintiff and Messrs. Whalley, Bronaugh, 
Northup & Deady, its attorneys: 

You will please take notice that on Wednesday, the 29th 

275 ~— day of July, 1885, at 10 o’cfock a. mn., or as soon thereafter as 

counsel can be heard, the defendant in the above-entitled 

action will move the above-entitled court to set down for argument 
the demurrer filed by plaintiff to the defendant's answer herein. 

DOLPH, BELLINGER, MALLORY & SIMON. 


Attorneys for Defendant. 


Endorsed : Filed July 24,1885. KR. H. Lamson, clerk. 
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DistrRICT OF OREGON, 88: 


Due service of the within notice upon us,at Portland, in said dis- 
trict, on the 24th day of July, 1885, is hereby admitted. 
J. WV. WHALLEY, 
Of Atlorneys for Plaintiff. 


And afterwards, to wit, on Wednesday, the 29th day of July, 1885, 


the same being the 48th judicial day of the regular April term of 


said court—present, the Hon. Matthew P. Deady, United States dis- 
trict judge, presiding—the following proceedings were had in said 
case, to wit: 


In the Cireuit Court of the United States for the District of Oregon. 


Tur OreGontan Rattpway Company, Limited, 
Us. No. 1147. 
Ture Ornecon Raipway AND Navigation Company. J 


Jury 2O, 1SS5. 


Now, at this day, comes the plaintiff, by Mr. -E. C. Bronaugh, of 
counsel, and the defendant, by Mr. Joseph Simon, of counsel, and 
by consent of parties the demurrer of plaintiff to the answer of de- 
fendant is submitted for decision without argument; and the court 
being now suflicrentiy advised in the premises, said demurrer is sus- 
tained; whereupon the plaintill, by its attorneys, moves the court 
for judgment in its behalf as praved for in the complaint, which 
motion is allowed. It is therefore considered that plaintiff do have 
and recover of and from the defendant the sum of four thousand 
six hundred and twenty-eight dollars and thirty-two cents, with in- 
terest thereon at the rate of eight per centum per annum until paid, 
together with the costs and disbursements of plaintiff in this cause, 
taxed at the’sum of twenty-seven dollars and two cents. 


May 12, ISS6. 
Full satisfaction of this judgment is hereby acknowledged as of 
the date of August 18, 1585, when it was paid. 
WHALLEY, BRONAUGEHI, 
NORTHUP & DEADY, 
Attorneys for Plaintiff. 


(Signed) 


And afterwards, to wit, on the 29th day of July, 1885, there was 
duly filed in said court a cost bill in words and figures as follows, to 
Wit: 


‘ 
o° _. {a> 
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In the Circuit Court of the United States for the District of Oregon. 


OREGONIAN Raitway Company, Limited, Plaintiff, 


= » No. 1147. 
OREGON Rattway AND NavicatTion Company, De- 
fendant. 7 


Statement of disbursements claimed in the above-entitled cause, 
VIZ: 


Clerk’s fees...- eR eRe oe $12 30 
TT ‘4 72 
ASONeyS MO -.can cocnce 10 00 

, RRO eon ee er 8 $27 02 


276 Tue Unirep States or America, } . 


District of Oye gon, 8s . 


1, R. H. Lamson, clerk of the United States cireujt court for the 
district of Oregon, do hereby certify that the foregoing copy of judg- 
ment-roll and of the satisfaction of the judgment in cause No. 1147, 
Oregonian Railway Company vs. Oregon Railway and Navigation 
Company, has been by me compared with the original, and that it 
is a correct transeript therefrom and of the whole of such original 
as the same appears of record and on file at my office and in my 
custody. : 

In testimony whereof I have hereunto set my hand and 
[seAL] aflixed the seal of said court, at Portland, in said district, 
this May 13th, 1586. 
t. H. LAMSON, Clerk, 
. B. LAMSON, 
Deputy Clerk. 

Zid The plaintiff having rested its cause, the defendant, to sus- 

tain the issues on its part, offered in evidence a duly certified 
transeript of said judgment-roll, numbered 955, in said action be- 
tween the parties hereto, numbered 1147, of which judgment the 
foregoing is a transcript, but the plaintiff objected to the introdue- 
tion thereof on the ground that the same was immaterial, which ob- 
jection was sustained by the court; to which ruling defendant duly 
excepted ; which exception was allowed. 

There was no other or further evidence offered or admitted on the 
trial of said cause than that contained in this bill of exceptions, and 
thereupon the defendant prayed that this his bill of exceptions to 
each and every of the foregoing rulings of the court admitting 
said matters and each of them in evidence may be allowed and 
signed, which is hereby done. 

October 11, 1586. 

(Signed) MATTHEW P. DEADY, 
U. S. District Judge. 
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278 We hereby acknowledge the receipt of a copy of the fore- 
going bill of exceptions, at Portland, Oregon, this September : 
S0th, 1886. ' 


WITALLEY, BRONAUGH, NORTHUP & DEADY, 
Alt'ys for Pv ff. 


970 Inthe Cireuit Court of the United States for the District of 
Oregon. 


Unirep States or Amerea,) 
. 7 P eve . 
District of Oregon, } 


=? 


8 lt. II. Lamson, clerk of the cireult eourt of the United States for 
the district of Oregon, by virtue of the within writ of error and in 
obedience thereto, do hereby certify that the foregoing transcript of 
the record and proceedings had in said court in the cause of The 
Oregonian Railway Company, Limited, e. The Oregon Railway and 
Navigation Company is a true and complete transcript of said records 
and procecdings as the same remain of record and on file in said , 
CAUSE, ' 

In testimony whereof | have hereunto set my hand and affixed 
the seal of said cireuit court, at Portland, in said distriet, this October 
thirteenth, eighteen hundred and eighty-six, 


—“ ow 


[Seal United States Circuit Court, Oregon, ] 


Rt. H. LAMSON, Clerk. 


Endorsed on cover: Oregon ©. C. U.S. No, 236. The Oregon 
Railway and Navigation Company, plaintiff in error, vs. The Ore- . 
gonian Railway Company (Limited). Filed October 22, 1886. 


IN THE 


Supreme Court of the alnited States. 


OcToBER Term, 1889. 


THE OREGON RAILWAY AND NAVIGATION COMPANY, 
Plaintiff ii error, 


THE OREGONIAN RAILWAY COMPANY, LIMITED, 
Difendaut in error. 


No. 237. 


THE OREGON RAILWAY AND NAVIGATION COMPANY, 
Plaintiif in Lrror, 


is, 


THE OREGONIAN RAILWAY COMPANY, LIMITED, 
Defendant ii krror. 


No. 238. 
THE OREGON RAILWAY AND NAVIGATION COMPANY, 


THE OREGONIAN RAILWAY COMPANY, LIMITED, 
Dif ndant im Lrvror. 


Brief and Argument for Plaintiff in Error. 


J. N. DOLPH, 


of Counsel for Plaintiff in Error. 


. WM, H. MOORE, PRINT., 511 ELEVENTH ST. N. W. 


Supreme Court of the alnited States. 


Octronen Tera, 1SS?. 


No. 236. 


THE OREGON RAILWAY AND NAVIGATION COMPANY, 


Pla mliff mn Error. 


k 
: = THE OREGONIAN RAILWAY COMPANY, LIMITED, 
ie ‘i Defendant in Error. 
No. 237. 
THE OREGON RAILWAY AND NAVIGATION COMPANY, 
Plamtit in Lrvror, 
rs, 
THE OREGONIAN RAILWAY COMPANY, LIMITED, 
Defe ndant in Error. 


No. 238. 


THE OREGON RAILWAY AND NAVIGATION COMPANY, 


Pla stint in Lrror, 


ie. 


THE OREGONIAN RAILWAY COMPANY, LIMITED, 
Dee ndant nN Error. 


In Error to the Circuit Court of the United States for the District of Oregon. 


Brief and Argument for Plaintiff in Error. 


oe 


STATEMENT. 


These actions were brought by the Oregonian Railway Com- 
pany, Limited, alleged to be a corporation formed in Great 
Britain under the Companies’ Act of 1862, against the Oregon 


~ 


Railway and Navigation Company, a corporation formed under 


the general laws of Oregon, on the covenants in an indenture of 


lease, alleged to have been executed on August 1, 1881, by which 
the former company undertook to demise to the latter its rail- 
way in Oregon for the term of hinety-sEx years, Upon a rental, 
to be paid in advance, in semi-annual installments, of $68,131, on 
May 15 and November 11; being the same instrument which was 
held by this court, in Oregon Railway and Navigation Company 
vs. Oregonian Railway Company, Limited, (150 U.S.,1,) to be void, 
for want of power in the lessor to make a lease of its railroad, 
and for want of power in the lessee to take the lease. 

No, 256 is brought to recover the installment of rent, alleged to 
have fallen due November 11, ISS4, and Nos. 237 and 238 for 
the installments falling due May 15 and November 11, 1SS5. 

The complaints upon which the aetions were tried, with the 
exceptions of the allegations as to the dates when the installments 
of rent became due, are enact copies oft each other. (See No. Zo. 
Record, folios as to 38. Inclusive: No. Zé. Record, folios 1 to 


49, inclusive; No. 258, Record, folios 7 to 11, inclusive.) 


Tie COMPLAINT. 


It is allegea in the complaints that at all times thereinafter 
stated plarmill had been and the nh Was a corporation under the 


laws of Great Britain and Treland, organized under the act of 


Parliament commonly Known as the “Companies’ Act of 1862,” 
and is a citizen of Great Britain and owner of a certain rail- 
road in the State of Oregon, and has its principal office at Dun- 
dee, i) Scotland. 

That by Section 6 of said “Companies” Act, 1862,” it was ‘and 
Is provided that “any seven or more persons associated for any 
lawial purpose may, by subscribing their names to a memoran- 
dum of association and otherwise complying with the requisi- 


d....n 7 


_— t 


tions of this act in respect of registration, form an incorporated 
COMMpAany, with or without limited liability.” 

That on or about the 30th day of April, A. D. 1880, more than 
seven persons did subscribe their names to a memorandum of 
association, and did otherwise comply with the requisitions of 
said “Companies’ Act, 1862,” in respect of registration, and did 
thereby form plaintiff an incorporated company, with limited 
liability. (See No. 236, Record, folio 79, p. 46.) 

That under the law of its creation and its memorandum of as- 
sociation plaintiff has power, among other things, to construct, 
own, operate, and lease railroads in Oregon, including the rail- 
roud and property thereinafter mentioned; that in said memo- 
randum of association one of the objects of plaintiff's incor- 
poration was declared to be “the butting, constructing, re- 
constructing, equipping, OWhNYe, operating, leasing or selling, 
transferring or disposing of, or purchasing or otherwise acquir- 
ing, holding and operating, or otherwise using, working, or deal- 
ing in all or any such railway or vvilways, railroad or railroads, 
in the State of Oregon and the ‘Territory of Washington, in the 
United States, or in either of them, or between such points in 
sald State or Territory, orelsewhere tn North America, as may he 
from time to time be resolved or determined upon by said com- 
pany, and the carrving of puissehorers, woods, and minerals, and 
all other trathic and freight on. and the doing and performing of 
all other acts, deeds, and other operations connected with rail- 
wavs or railroads in the said State or ‘Territory, or either of them, 
or elsewhere in) North America,” und that after ihs incorporation 
the State of ( regon recognized the pelevannta el its duly Incorporated 
and as having said powers, amd did consent to the exercise of 
such powers within the State. (See No. 236, Record, folio SO, 
}). 46.) 

That the defendant is a corporation under the laws of Oregon, 
a citizen of that State, has its. principal office at Portland, and 
by its articles of Incorporation took, and has power to operate 
and lease the said railroad and other property thereinafter men- 
tioned, and that One of the ob) ‘cls f it~ ne rporation was * to 
purchase or consolidate with, or lease or operate and maintain, pn 


such terms as may be agreed upon,’ any railroad in Oregon, 


That prior to the making of the indenture of lease mentioned 
plaintiff's board of directors passed a resolution authorizing its 
proper officers to sign and affix the seal of the company to such 
lease, and to acknowledyve and deliver the same, and in like man- 
ner the board of directors of the defendant passed a resolution 
authorizing the proper officer of the defendant to sign, affix the 
corporate seal to, and acknowledge and deliver such indenture of 
lease, and that thereafter, as of the Ist day of August, A. D. 1SS1, 
said corporations, by their proper officers, signed, affixed their 
corporate seals to, acknowledged and delivered, each to the other, 
an indenture of lease, by which the plaintiff did demise and let 
to the defendant for the term of ninety-six vears, from August 1, 
ISS1, “the existing railroad,” then owned by the plaintiff, and 
commonly known as the “narrow-gauge railroad,” in the State 
of Oregon, together with certain equipments and appurtenances, 
That by said lease the plaintiff reserved and defendant cove- 
nanted to pay plaintiffan annual rental for said railroad and 
other property of twenty-eight thousand pounds sterling, in half- 
yearly payments of fourteen thousand pounds sterling each, on 
the 15th of May and Tlth of November of each vear,in advance. 
That defendant has refused to pay an installment of rent amount- 
Ing to fourteen thousand pounds, equivalent to 868,131 in money 
of the United States, becoming due under the terms of said 


lease. (See No. 236, Record, folios, Sl and S2. |. 17.) 


The ANSWER. 


The answers in the three cases are alike, except in the last two 
aformer adjudication is set up, which defense it is unnecessary to 
consider here. By these answers the defendant denies that plain- 
til at any time was or is a foreign corporation, or is incorporated 
at all under the Companies’ Aet of 1862, or under anv law of 
Great Britain, or Ireland, or otherwise, or is a eitizen of Great 
Britain, or is the owner of the railroad and = property men- 
tioned in the complaing, or lines Its principal or any ottice in) 
Dundee, Scotland. Denies that about April 50, LSSO, or at any 
other time, any number of persons subseribed their names to a 
memorandum of association, or otherwise complied With the 


requisitions of said Companies’ Aet of 1862, or did thereby, or by 
anv act, form plaintiff an incorporated company, 

Denies that under any law or memorandum of association 
plaintiff took or acquired or had or has power to construct, own, 
operate, or lease the railroad mentioned in the complaint, or any 
railroad or other property in Oregon, or that it has any memo- 
randum of association. Dentes that the State of Oregon at 
any time recognized by law or otherwise plaimtif as a duly ex- 
isting or Incorporated forelgn corporation, OF its having any of 
the Powers In the complaint mentioned, or consented to the exer- 
cise of such powers within the State. Alleves threat plarutill hats 
hever specified in any articles or memorandum of association 
the termini of its railroads mentioned ir the complaint: that it 
has no knowledge or information suflicient to form a belief 
Whether any pretended memorandum of plaintiff sets forth as 
an object or purpose of plaintiff's incorporation the things tn the 
complaint specttied, and that the laws of Creat Britain, under 
Which plainti? pretends to be ineorporated, require, among other 
things, that In the memorandutn of association of companies in- 
corporated thereunder “the objects for which the proposed CoOnl- 
pany is to be established” shall be speeitied. (See No. 256, 
Record, folios SO and 86, }>}) wand ol.) 

Denies that by its articles of incorporation, or at all, defendant 
took, or bevel, or has, power to lease the ratiroad, or other prop 
erty in the complaint mentioned, and alleges that the only road 
or roads which defendant was organized to own or operate, or 
which it ever had or has power to own or operate, and which 
are mentioned in its articles of incorporation, extend east from 
the city of Portland, Oregon, and do not include or form any 
near connection with the road alleged to have been demised to 
it, Which lies Wholly south of said CILY, the nearest prone thereof 
being about thirty miles from said city, and that the whole of its 
capital stock was contributed and apphed in the construction and 
equipment of its said roads. Denies knowledge or information 
suflicient to form ai belief as to whether plarotifl s board of 
directors passed a resolution authorizing the execution of -the 
lease. Denies that defendant's board of directors passed why 


resolution authorizing the execution of the lease. Denies that 


plaintiff ana defendant agreed to execute the le ase, Denies that 


the alls vod Indenture of rr iise’ Wials Spornye d 1 the prrenp ee l officers of 


the pleimtill or defendant, or that the COPporate seal of either 
COMPANY Was aflixed hy authority of the board of directors, or 
that the same was duly acknowledywed by either plarmetul or 
defendant, Alleges that the pretended resolution of defendant's 
board of directors was passed by four directors ata special mect- 
Ing, While the board consisted of eleven persons; that said meet- 
Ine Wits hot a revular or stated mecting, and no other resolution 
Was passed authorizing the execution of said lease; that there 
were only four members of defendant’s board present al said 
meeting, and that no notice of the object of said meeting Wiis 


given to the members of the board. (See No, 236, Reeord, 


folios ST and SS.) Denies that by any indenture of lease plarmtil 


demused to defendant for any term the property in the com- 
prlantaat mentioned, Alleges that atthe time of the pretended eXC- 
cution of siti lease defendant's otflice Was at Portland, revou: 
that Tlonry Villard, the president, and Trolins ‘Pyndall, assist- 


iit Secrehury of defendant, acting solely Upon sid pretended 


resolution, and without authority from defendant, at the eity of 


New York, signed said lease, and Tyndall attixed the corporate 
seal thereto; and that the stockholders have never approved the 
said acts of Villard and Tyndall, or the said pretended demise, 
Dentes that ly sid pretended lease plartitl reserved or defendant 
covenanted to pay the annual rental of twenty-eight thousand 
pounds sterling, or any sum whatsoever, or that any installment 
of rent at any time became due or payable to plaintil from 
defendant, under the covenants of the lease or otherwise. (See 
No. 256, Record, folios SS and S89.) 

Admits that the defendant entered into possession of the pProp- 
erty in) the complaint mentioned about the time stated, and 
continued in possession until May 15, ISs4, when it offered to 
restore the same to plaintiff, and requested plaintiff to receive 
the same: that defendant had tally paid plaintiff all rent and all 
demands arising upon said pretended lease up to said date; that 
plaintil thereupon requested defendant to coatinue in possession 
of said property for a further period of six months to prevent 


losses anid embarrassment to plaiitill, and it was thereupon agreed 


‘ 


between plaintif? and defendant that defendant would continue 
to operate said road for a further period of six months, so far as 
the same could be done without serious loss to defendant; and that 
it was stipulated in the agreement that defendant should there- 
by incur no legal obligation, nor be prejudiced in respect to any 
claim that might be made against defendant in respect to said 
pretended lease. That in compliance with said request) and 
agreement, and not otherwise, defendant continued in possession 
of the property until November 5, ISS4, and that prior to the 
expiration of said) period of six months the road and prop- 
erty, in asuit brought by platntil, and on plaintiil’s motion, was 
placed in the hands of a receiver, and that plaintiffs demand is 
for six months’ rental while the property was in the hands of 
the receiver. (See No, 256, Record, folios 89 and 90, pp. OL and 


oy.) 
Morion to Strike ovr Parts or ANSWER. 


Plaintitl! tiled a motion to strike out fourteen separate portions 


of the answer in No. 256, on the ground that they were “sham, 
frivolous, irrelevant, immaterial, and redundant,” and similar wo- 
tious in the other two cases. These motions refer to words, lines, 
and pages of the written answers, and it is difficult to apply 
them to the printed answers in the record, 

It will save trouble to take the statement of the court in the 
opinion tiled upon the decision of these motions as to what the 
motions embrace. Tt is found in No, 256, upon pages 67, 6S, and 
HO of the record. Judge Deady in that opinion said : 


“The motions to strike out include fourteen portions or clauses 
of the answers.” * * * 


“The first one is a denial of the allegation of the complaint 
that the plaintiff is a citizen of Great Britain, * * * 


“The second clause is an allegation that the plaintiff has not 
specified in its memorandum of ‘association the termini of the 
road it was incorporated to construct, lease, or Operate in ()re- 
— *.7 

“The third clause is a denial of any knowledge whether the 
plaintiff's memorandum of association specifies the purpose of 
its incorporation, as alleged tn the complaint. * * * 


“The fourth one is an allegation as to what the memorandum 
of association under the Companies’ Act of Great Britain is re- 
quired to conta, yall ee 

“The fith one is a denial of defendant's power lo lease or Oper- 


* * > 


ite plaratitl’s road, 


“The sith. seventh and fecitth are allegations to the affeet that 
plaratill’s road has ne near connection with the defendant's, and 
that the capital stock of the latter Was hel contributed lo operate 
leased roads, and that the lease rm question Wats hot ratified by its 


7. . > 


stock holders, 
“The viuth, tenth, and eleventh ones are clauses and phrases 
found inan allegation that the lease in question was executed by 
the presi nt and assistant SeCcTehary of the defendant, in pursu- 
anee ot an tnvalid: resolution pissed by ‘ TDTEOPTEN of the direct- 
ors Without authoritw of law, to the efleet, that While the defend- 
ants principal office sat Porthind, its president and assistant see- 
retary stened uni seated sitid louse inh New York. 2 " 


Phe (Viirtecuth and fourteenth ones are statements to the effect 
thaton Mav 15, ISSd, the defendant offered to return the road 
to thre 1 | aati, but that the defendant retained POsSOSSTOn of the 
same Under aestipulation with the plarmtiil, that such possession 
should not have the effect to preyudice either party until Novem 
ber Oo, ISS4d, when, in a suit brought in this court by the plaintil, 
the defendant was enjotned, and required to operate the road 
until further order of the court, whieh it did until the appoint. 
mentofa recerver in said: suit, on motion of the plamtill) who 
thereupon took possession of the property and held it during 
the period for which the rent is sought to be recovered in this 


> * . 


action. 
DeEMURRER TO THE ANSWERS 


The phuntiif also demurred to the following portions of the 


answers, the demurrers in all these cases being alike, namely: 


*'Poall the portion of said answer wherein the defendant pleads 
to or denies the COPporate eXistenece or due Incorporation anid 
organization of plaintil as a corporation, or facts relating thereto, 
or which pleads to or questions or denies compliance by plain- 
tif! with foreign or domestic laws inthe matter of plamndtP’s in- 
corporation and organization, or pleads to or denies, or attempts 
lo plead to or deny, or question the POWERS, rights, privileges, or 
franchises or ownership of plamtuP alleged in said complaint, 
for the reason that the said defendant ought not to be allowed 
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or heard to say or allege that the plaintiff is not a corpora- 
fon, or has no power to make the contract herein sued on, or 
tw riake why denials COTPATA to defendant's OWT aeknowledye- 
ment and deed of about August 1, ISST,as appears by the said 
complaint and admitted by the suid answer thereto” (No. 256, 
folio 6. |). Oo) 


. 
Reriies 


The plaingith also at the same time replied— 

Ist. Denving the allegations in the answer, in effeet that the 
resolution of defendant's board of directors authorizing the exe- 
cution of the lease had been passed by less than a quorum of 
directors ata specu meeting, ane that the execution of the lease 
by the president and assistant secretary was without authority, 

Yd. Alleging that after the execution of the lease such exeeu- 
tion Was duly and tally ratified by the defendant 

Sd. Setting up the judgment of the Cireuit Court of the United 
States for the distriet of Oregon, in the case of Orevon Railway 
nnd Navigation Company es. Oregonian Reulway Company, Lim- 
ited, the same parties, which action was brought to reeover a 
semi-annual installment of rent tipron the covenants of the lease 
In question, but which cause had then been taken to the Supreme 
Court upon a writtof error, and the judgment in which was re 
versed by the court. (See Oregon Ruilway and Navigation Com- 
pany es. Oregontin Railway Company, Limited, 180° U. S., 1.) 


iNo ob, Record, folios UW to Lt). meclusive ) 


Dewtrnrer ro Repry 


To that portion of the reply containing new matters the 
defendant demurred. (See No. 256, folio 117.) 

The motions to strike out parts of the answers, the demurrers 
to the UuUSsWers, and demurrers to the replies, were all heard at 
one time, and in all three of the eases the same order made, and 
but one opinion filed in all, 

The court allowed the motions to strike out parts of the 
answers, except clauses numbered three and eight; allowed the 
demurrers to the inswers, ce leet Ney the matters in said clauses, (three 
and eight,) ind overruled the demurrers to the replies, 
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The concluding portion of the opinion of the court is as follows: 


“The motions to strike out portions of the answers are al- 
lowed, except as to the clauses numbered three and eight, and 
as to these they are disallowed. The demurrers to the answers, 
including the matter in said clauses three and eight, are 
allowed, and the demurrers to the replies are overruled. 

“This leaves the cases for trial on the questions of fact arising 
on the replies of ratification and prior adjudication to the 
answers of the defendant, the former being by $92 of the Code 
‘deemed controverted by the adverse party as upon a direct 
denial of avoidance, as the case may require, without any actual 
rejoinder thereto. ’ 


The causes being now left for trial only on questions of fact 
arising on the replies of ratification and prior adjudication to 
the answer, (No. 156, folio 123, bottom of p. 72.) the parties 
stipulated that said issues might be submitted to and tried by 
the court without the intervention of a jury, and that evidence 
admitted in one case might be used in the others. The stipula- 
tions were the same in each case, (See No. 256, folio 126, p. 75.) 

The three cases were tried together on May 17, ISS6, (No. 256, 
folio, 95,) and on the 13th of September findings of fact and 
concluions of law were filed in all the cases, 

The only finding of fact Uproar the issues made by the replies to 
the answers was. in substance and etfect, after finding that the de- 
fendant executed the indenture of lease of August 1, SSI], “that 
the defendant thereafter did duly ratify and couftirin the same.” (No. 
236, folios 131 and 132, p. 75 

Thereafter and on December 20, ISSG, judgment was rendered 
in all the cases: in No, 256 for 878,259.80 and costs, (see Record, 
folio 141, p. S6;) in No. 237 for 875,474.00 and costs, (see Record, 
folio 107, p. 57) in No. 255 for 872,800.52 and costs, (see Record, 
folio 70, p. 45.) 

The stipulations and findings of fact and conclusions of law 
were alike. The opinion of the court embraced all the cases. 

Upon the trial exceptions were taken by defendant and allowed 
by the court to the ruling of the court admitting testimony, 
offered to show a ratification of the execution of the lease, and 
admitting the judgment-roll in the previous case between the 


1] 


same parties, and a bill of exceptions was allowed and signed 
by the judge, which is precisely the same in all the cases. 

But the motions to strike out parts of the answers and the de- 
murrers to the answers raised questions which are decisive of 
these cases, and it is not necessary to consider the exceptions 
taken at the trial. 

The questions raised in these cases by the motions to strike out, 
and demurrers to the answers, «re the precise questions which were 
yaised in the same manner in the action between the sam: parties, 
decided by this court at the October term, 1887. 

They are: 


first. Whether vnde ; th constitution and general laws of Oregon 
a corporation, arg mized under the laws af that Stote, could, at the date 
of the execution of the indenture at lease in question, take a lease of the 
railroad of another company anid i) LA rate the same for ninety-nine 
ue ars ? 

Necond. Whether the laws Ul aly youn at said dat courte rred on a for- 
ern corporation the right fey weak a leds t (f railroad within the State 
for such aterm 

Third. Whether mpc ;" this tacts af the Cerre thie lesser ws estopped 
from Re thing up thee wend of power of thie I, ssor to prake such al lease, 
TY of ifs if to take such a lease? 


The court below in these cases held, upon the motions to 
strike out parts of the answers, and upon the demurrers to the 
answers, as it held upon a similar motion to strike out and a 
demurrer to the answer in the former case, that— 

The def ndant had power lo take the lease. 

That the platy had power fo make the lease: and 

That the defendant was estopped to deny the power of the plaintiff to 
make the lease. 


ASSIGNMENT OF ERRORS. 


First. The court erred in sustaining the demurrer of the plain- 
tiffto each portion of the answers demurred to. 

Second. The court erred in allowing the motion of plaintiff to 
strike out portions of the answers. 
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Third. The court erred in overruling defendant’s objection 
and admitting in evidence upon the trial a transcript of the 
judgment-roll in the ease of The Oregon Railway and Naviga- 
tion Company, Plaintiff, es. Phe Oregonian Railway Company, 
Limited, in the United States Circuit Court of the State of Ore- 
gon, set forth in the bill of exceptions, commencing on page 172 
of the Record, No. 256. 

Fourth. The court erred in rendering judgment in favor of 


the plaintiY and against the defendant. 


Brief and Argument. 


In Oregon Railway and Navigation Company es. Oregonian 
Railway Company, Limited, (150 UC. 8. 1.) all the important 
cp ure stions in these cases were decided by this court, and the lease 
upon which these actions were brought was held to be void. It 


was held (1 quote from the syllabus :) 


“The constitution and general laws of Oregon do not author- 
ize a railroad corporation, organized under the laws of the State, 
io take a lease of the railroad and franelise;: that 

“The general laws of Oregon conter on a fereign corporation 
no right to make a lease of a railroad within the State, but only 
the rivht to construct or aequire and Operate one there: and that 

“The operation of a railroad and payment of rent for three 
vears by a lessee under a lease of it for ninety-six vears, which 
was executed in violation of the COPporate Powers, both of the 
lessor nied ot the lessee, does hot so far execute the contract of 
lense by part performance is to estop toe lessee from setting up 
its illegality in an action at law to recover after-accruing rent.’ 

The following, in which the questions involved in these cases 


, 
a) 


are discussed, is copied from my .brief in that case : 


l. Wis the plarntal in the eourt Aeloaw authorized hy jis for iqn 
charter or the laws of Oregon to enter into the coutract set up in the 
complaint? 

yA Wits the defendant bin the court below authorized to enter into 
the contract set up in the complaint ? 

do. Does the aet of the pre sident and secretary af the Oregon Rail- 


wey aint Navigation Company, (USSU fo act for that I | in 


1S 


srning the lease set up in the complaint, estop it from showing want of 
pow ?° in thee he ssor to erceut said I (1 Ne ? 

4. Is the Oveqon Railway and Navigation Company, by the act of 
its president and seerctary, in assuming to execute for it the lease set 
up in the complaint, estopped to deny that the hiring of said railroad 


ws not within the NCOP of its corporate powers ? 
These questjons will be discussed in the order state:, 


1. Hires thre plaintit iM the court helow, the Oregonian Railway 
(Company, Limited. authorized hy its foreign chart , oF thie laws of 


Oregon to enter into the contract set up in the complaint ? 


ft is settled by the decisions of this court, that “ unless specially 
authorized by its eharter, or aided by some other legislative 
action, a railroad company cannot by lease or other contract turn 
over to another company, for a long period of time, its road and 
all its appurtenances, the use of its franchises, and the exercise 
of its powers, nor can any other railroad company without similar 
authority make a contract to receive and operate such road, 
franchises, and property of the first corporation, and that such a 
contract is not among the ordinary powers of a railroad company, 
and is not to be presumed from the usual grant of powers in a 
railroad charter.” 
Penn'a. Co. rs. St. Louis, Alton, &e., R. R.. 11S UC. S., 290. 
Green Bay & Minnesota R. R. Co. vs. Union Steamboat 
Co., 107 U.S. 98. 
Thomas rvs. R. R. Co., 101 UL S., 71. 
Pierce vs. Madison & Indianapolis R. R. Co., 21 How., 441, 
New York & Md. Line R. R. Co. vs. Winans, 17 How., 30. 
Laken vs. Railroad Co., 18 Oregon, 436. 
See also Davis vs. Old Colony R. R. Co., 131 Mass., 258. 
Eastern Counties Ry. vs. Hawkes, 5 H. 8. Cas., 551, 571 to 
OS]. 
Ashbury Ry. Carriage & Iron Co. va. Ritchie, L. R., 7 HL. 
L., 658. 
McGregor vs. Dover & Deal Ry., 12 Q. B., 618. 
East Anglican Ry. vs. Eastern Counties Ry., 11 C. B., 757. 


No such powers had been given to the parties to this trans- 


action. 
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To ascertain whether the plaintiff had power, under its charter 
and the laws of Oregon, to make the contract In question, It is 
hecessary to consider the provision contained in the constitution 
of the State concerning the formation of corporations, the provi- 
sions Which have been made by law ter the formation of domes- 
tic corporations, and for the transaction of business in the State 
by foreign corporations, Incorporated for the purpose of construct- 
ing and operating railroads, 

The constitution (Art. 2, See. 2.) provides: 


“Corporations may be formed under general laws, but shall 
not be created by special laws, except for municipal purposes. 
All laws passed pursuant to this section may be altered, amended, 
or repealed, but not so as to I par or destroy any vested or cor- 


porate rights. 


On October 11, 1862, the legislative assembly passed a general 
law providing for the formation of private corporations. Sec- 
tion 1 (see Code of 1874) provides that any three or more persons 
may incorporate themselves “for the purpose of engaging in 
lawful enterprise, business pursuit, or occupation,” in the manner 
provided in Section 2. 

Section 2 provides that such Persons, to become Incorporated, 
shall make, subscribe, and file with the Secretary of State and 
the clerk of the eounty in which the business of the corporation 
is proposed to be carried on, written articles of incorporation ; 
and Section 4 provides: That “the articles of Incorporation shall 
“kK * + 


specily — 


“2. ‘The enterprise, business pursuit, or occupation in which 
the corporation proposes to engage, wee ig ag 

“G6. [Ifthe corporation ts formed for the purpose of navigating 
any stream or other water, or making or constructing any rail- 
road, macadamized road, plank road, clay road, canal, or bridge, 
the termini of such navigation, road, canal, or the site of such 
bridge.” 


Section 0, as amended in 1S78, provides that— 


“Upon making and filing the articles of incorporation, as herein 
provided, the persons subseribing the same are incorporators, 
and anthorized to carry into effect) the objects specitied in the 
articles In the manner provided in this chapter, and they and 


Ll) 


their successors, associates, and assigns, by the name assumed in 
such article, shall thereafter be deemed a body corporate, with 
ee. 

To sue and be sued. 

To purchase, possess, and dispose of such real and per- 
sonal property as may be necessary and convenient to carry into 
effect the objects of the incorporation, and to take, hold, and. pos- 
sess, and dispose of all real and sta property donated to such 
corporation by the United States, or by any State, Territory, 
country, city, or other municipal corporation, or any person, firm, 
assoclition, or priv: ate corpor ition, lor the purpose of aiding in 
the objects of such corporation.”*  * 


* » x 


Section 17 of said act, as amended in 1878, Is as follows : 


“All corportions that expire by the imitations specified in their 
articles of incorporation, or are dissolved by virtue of the pro- 
Visions of Section 19 of this act, or are annulled by forfeiture or 
other cause, by a judgment of a court, continue to exist as bodies 
corporate for a period of five vears thereafter, if necessary for the 
purpose of prosecuting or defending actions, suits, or proceedings 
by or against them, settling their business, disposing of their 
property, and dividing their capital stock, but not for the pur- 
pose of continuing their corporate business.” 


Section 19 1s as follows: 


‘Any corporation organized under the provisions of this chap- 
ter may, at any meeting of the stockholders which ts called for 
such purpose by a vote of the majority of the stock of such cor- 
poration, inerease or diminish its capital stock or the amount of 
the shares thereof, or authorize the dissolution of such COPpPOra- 
tion and the settling of its business and disposing of its prop- 
erty, and dividing its capital stock in any manner it may see 
proper. 


By an act approved October 21, 1578, entitled “An act to au- 
thorize forelgn corporations to do business and exercise their 
corporate powers within the State of Oregon,” the defendant in 
error claims to have been authorized to execute the lease in ques- 
tion. Said act consists of two sections, of which the following 
Isa COpyY: 

* This section was amended at the session of the Oregon Legislature, held in 
January, 1887, so as to authorize a railroad corporation to lease its road to an- 


other company. (See Session Laws of 1557, p. 14.) [A copy of the section as 
amended (the amendment being in italics) is printed as an Appendix hereto. ] 
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“Sec. 1. That any foreign corporation incorporated for the 
purpose of coustructing, or constructing and operating, or for the 
Purpose af or mith the power at eq uUiring and Ope rating muy railway, 
macadamized road, plank road, clay road, canal, or bridge, or for 
the purpose of conducting water, gas, or other substance by meaus 
of pipes laid under the ground, shall, on compliance with the 
laws of this State for the regulation of foreign corporations 
transacting business therein, have the same rights, powers, and 
privileges in the exercise of the rights of eminent domain, collection of 
tolls, and other prerogative franchises as are given by the laws of 
this State for the purpose of constructing any railway, macadam- 
ized road, plank road, clay road, canal, or bridge, or for the pur- 
pose of conducting water by means of pipes laid under the sur- 
face of the ground.* 


to give to any foreign corporation or corporations any other or 
further rights, powers, or privileges than may be acquired or ex- 
ercised by corporations incorporated under the laws of this State ; 
but only so as to give to foreign corporations the same rights, 
powers, and privileges, on a compliance with the laws of this State, 
as may be acquired or exercised by corporations incorporated 
under the laws of this State.” 


“Sec. 2. Nothing inthis act contained shall be so construed as 


Did this aet conte ron the Oregonian Railway Company, Limited, 
power to cecceute the contract set up in the complaint ? 

That company is a foreign corporation organized, not for the 
purpose of transacting any business, or with power to transact 
any business, in the country where it claims to have been in- 
corporated and organized, but in North America, and principally 
in the State of Oregon. 

It is too well settled by the decisions of the courts of this coun- 
try to require argument, that a corporation has no existence 
except in the country of its incorporation, but it may by comity 
be permitted to perform, through agents in other States, such 
ordinary and general business as individuals might perform. 
This comity may be denied them by the legislative power, and 
a foreign corporation, absolutely or under such conditions as 
the legislative power chooses to impose, may be prohibited 


* This act was amended at the session of the Oregon Legislature of January, 
1887, so as to authorize a foreign corporation, specified in the act, to exercise 
the powers of a domestic corporation (See Session Laws of 1887.) [A copy of 
the amendatory act (the amendments being in italics) is printed as an Appendix 
hereto. | 
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from transacting business in such States. In the State of Ore- 
gon foreign corporations of the character mentioned in the 
act of October 21, 1878, are authorized (the act being consti- 
tutional) to transact certain Husiness, and have conferred upon 
them certain rights, powers, and privileges. The enumeration of 
these rights, powers, and privileges in the act implies the exclu- 
sion of all others. The maxim CLPVeSs1O UNLUS, ete., is appli “able. 

What are the foreign corporations embraced in this act? They are 
those, and only those, Incorporated for the purpose of “ construct- 
ing,’ “constructing and operating,” or for the purpose of “ acquir- 
ing and operating,” any railway or other road, &c., mentioned in 
the act. If the letting of a railroad, a single transaction, 1s a 
* Business pursuil or occup tion,” Within the meaning of See- 
tion 4 of the Oregon act providing for the formation of pri- 
vate corporations, as was assumed by the court below,then a 
corporation incorporated, among other things, for leasing its rail- 
road when constructed is not authorized under that act to trans- 
act that portion of its business in the State of Oregon, because it 
is not included in, or necessary to the business of, “ constructing,” 
“constructing and operating,” or “acquiring and operating” a 
railroad. 

“What ave the® rights, powers, and privileges,” which such foreign 
corporations have under said act? Not the same “ rights, powers, 
and privileges” as domestic corporations formed for like pur- 
poses, as Was assumed by the court below, but “ the same rights, 
powers, and privileges” sa the exercise of the rights of eminent do- 
iene, collection of tolls, and othe r ° ° . franchise 8, aS are given 
by the laws of the State to corporations organized within the 
State for the purpose of “constructing " any railway, Ne. | ont the 
word “ prerogative,’ because, if it has any meaning, it is used re- 
strictively, and may be omitted without impairing the force of 
the argument. If we assume that the word “ constructing,” 
where it refers to domestic corporations, is equivalent to “ con- 
structing and operating,” still tlie grant of powers is such only 
as are hecessary to the exercise of the franchises mentioned. 


*) 


In Morgan vs. Louisiana, 73 U.S., 217, the court say : 


“The franchises of a railroad corporation are rights or privi- 
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leges which are essential to the operation of the corporation, and 
without which its road and works would be of little value; such 
as the fralichise to run cars, to take tolls, to appropriate earth 
and gravel for the bed of its road, or water for its engines, and 
the like.” 

These are the franchises that are included in the expression, 
“other prerogative franchises,” in this statute. The power to 
make a lease of its railroad is not necessary to the enjoyment of 


these franchises, nor is it necessary to the business of the “ con- 


structing,” “ constructing and operating,” or the “ acquiring and 
operating ” of a railroad. 

The power to make a lease of its railroad in Oregon not being 
included in the business which foreign corporations are author- 
ized by the act in question to transact in Oregon, and not being In- 
cluded in the powers, rights, and privileges conferred upon such 
corporations, because not necessary to the exercise of the fran- 
chises of such corporations, it follows that the making of the 
contract set up in the complaint by the Oregonian Company 
was prohibited by implication, and is illegal and void. 

[In Railroad Companies es. Gaines (97 0. S., 697,) a grant of 
“powers, rights, and privileges” was held to be thus restricted by 
the business the corporation was anthorized to transact. The 
privilege of exemption from taxation had been granted to the 
Nashvilie and Chattanooga Railroad Company in its original 
charter. The court, in construing Section 5S of the charter of 


the Knoxviile and Charleston R. R. Co.—which is as follows: 


‘ 

“The said company is hereby invested, for the purpose of 
making and using said road, with a/l the powers, rights, and privi- 
leges, and subject to all the disabilities and restrictions that have 
been conte rred and Hnposed Mpow the Nashville and Chattanooga 
Railroad Company in its original charter °— 


said that the grant here was “ wot af all the rights and privileges of 
the Nashville and Chattanooga Company, but of such as were neces- 
sary for the purpose of making and MSL thee road, or, in other words, 
the franchise of the company, whieh do not include immunity 
from taxation.” 

But suppose, for the sake of thie arquiment, that hy the act in qucs- 


tion there was conferred upon the Oregonian Railway Company 


10 


Limited, all the powers possessed hy domestic corporations incorporated 
for Life purposes, I still contend thet if had no powe ror authority lo 
let i#s railroad. 

The powe r to make Li lease of its reilroad is not conterred upon a 
domeatic railroad corporation by thie ene ral incorporation act of Ore- 


gon. 


“The powers of corporations organized under legislative statutes 
ure such, and such only, iis those statutes confer.” . ° ° 
“The charter of a corporation is the measure of its powers, and 
the enumeration of these powers implies the exclusion of all 
others.” 
Thomas vs. Ry. Co., 101 UL S., 71. 
Marion Savings Bank vs. Dunkin, 54 Ala., 475, and cases 
cited, 


It will not be claimed that any statute of the State expressly 
authorizes such a lease. The authority, if it exists at all,is found 
in subdivision 4 of Section 5, or in Seetions 17 and 19 of the 
general law, hereinbefore set forth. Subdivision 4 of Seetion 5 
empowers a corporation “to purchase, possess, and dispose of 
such real and personal property as may be necessary and conven- 
lent to carry into effect the olject of the corporation,” ete. A 
corporation formed for the purpose of buying and selling goods 
would, probably, under this subdivision, have power to buy and 
sell such personal property at pleasure, because that would be 
necessary and convenient to carry into effect the object of its in- 
corporation, 

Possibly the same may be true in regard to a corporation formed 
for the Purpose of dealing in real property, But « railroad com- 
pany incorporated ye i th, 13 act. as such. would have power only 
to purchase and hold real or personal estate necessary and conven- 
ron for the construction and (pot ration of its road and the better 
construction, | think, would be that if eould only sell at when Wo 
longer ECESRULY for that Purpose . without complying with the pro- 
visions of Section 19 of the act, Which, as we shall hereafter see, 
contemplates a dissolution of the corporation when it disposes of 
its property. 

In the case of Coe vs. Columbus, Piqua and Indiana R. R. Co. 
ct al., 10 Ohio State Repts., this precise question came before the 
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Supreme Court of Ohio: A railroad company was authorized “ to 
acquire and convey ‘at pleasure all such real and personal estate 
as may be necessary and convenient to carry Into effect the object 
of the corporation.” The court held that “like any other gen- 
erat words they must be restrained into the general fitness of the 
matter,” and that such language did not authorize the sale, mort- 
page, or lease of the real or personal estate which was Hecessary 
for the purpose of maintaing and operating the railroad. 

But let us suppose, for the purposes of the argument, that this 
subdivision does confer the power upon a railroad company to 
dispose of all its property. Sach a power could not be construed 
to authorize it to dispose of its property by leasing it to another 
company for a term of years, as that would be, as we shall see 
directly, clearly Incompatible With the provisions of Sections 16, 
17, and 19 of the act. 

The power of alienation conferred upon corporations by this 
subdivision is a power to dispose of property, as distinguished 
from franchises, and it may be admitted that the property the 
corporation is here authorized to dispose of, whatever that may 
be, may be sold, absolutely, or mortgaged, as a mortgage Is only 
a qualified or conditional sale, but the question whether such 
power of disposition authorizes a railroad COMpPany to make a lease 


of its railroad will be discussed hereatter. 


His Honor, Judge Deady, in Ins opinion, assuming that a rail- 
road company may lease its property unless prohibited by some 


positive statutory chactment, says: 


“The idea of such restraint ts also incompatible with the pro- 
visions of the corporation act, Section TS. That, in etfect, author- 
izes a railroad corporation to terminate its existence at its option 
and dispose of its road.” 

Section 19 must have been intended. By reference to Section 
19 it will be seen that it authorizes a railroad corporation to dis- 
pose of its road only in connection with “the dissolution of such 
corporation and the settling of its business * * and dividing 
its capital stock.” And Section 17, as amended by the act of 
October 21, IST7S, provides only that corporations “ dissolved by 
virtue of Section 19, * * annulled by forfeiture or other cause 
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by judgment of a court, continue to exist * * fora period of 
tive Vvears thereafter, if hecessary for the purpose “ * of set- 
thing their business, disposing of their property, and dividing 
their capital stock. 

These sections, so far from conferring authority upon an Oregon 
railroad corporation to let its road to another company for a period 
of ninety-six vears, or for any other period, or being incompati- 
ble with the idea that such lease is unauthorized by the laws of 
the State, authorize, in my judgment, nothing but an absolute 
sale and transfer of the property of the corporation, so that, with 
the POSSESSION of the property, the transferee becomes the owner 
of the property and becomes subject to all the duties and liabili- 
ties toward the State, the public, and individuals which attach 
to the fil nersh ip), [POSS SSION. Cope ration, and ManaAgeite ni of such prop- 
erty when united in one person; and said sections contemplate that 
such transfer shall be made contemporaneous with the dissolu- 
tion of the corporation. 

Besides, the transfer authorized by Section 19, and referred to 
In Section 17, can only be authorized at a stockholders’ meeting, 
and then by vote of a majority of the stock of such corporation, 

It is not pretended that such authority existed for the execu- 
tion of the contract set forth inthe complaint. On the contrary, 
it is expressly averred that it was not so authorized in the answer 
of the defendant. 

So far, therefore, from Section 19 being incompatible with the 
idea that a domestic railroad corporation in Oregon does not pos- 
sess power to dispose of its railroad and franchises by lease, it is, 
in itself, a denial of sach power, because the circumstances under 
which and the manner by which the property of such a copora- 
tion may be disposed of are specified in the section, and such pro- 
Visions are incompatible with the existence of power to lease its 
property fora term of vears. 

It follows that the power to excute a lease is denied to such a 
corporation unless conferred by, some other express provision in 
the statute, which would overrule the otherwise controlling im- 
plication of the sections referred to. 

The making of a special provision in this section for the dis- 
position of the property of a corporation is Inconsistent with the 
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idea that power to dispose of all its property is conferred upon a 
railroad corporation by any other portion of the act. 

The words * dispose —” in subdivision bof Section 5. Supra, 
must be held to be equivalent only to the word “ sell,” and can- 
not, by any fair construction, be held to authorize the execution 
of such contract as that which forms the subject-matter of this 
action—a contract by which a foreign corporation, domiciled in 
a foreign country, holding and operating a railroad in Oregon 
by permission of the State, leases its railroad and the franchises 
necessary to its operation for a period of ninety-six years, thus 
disabling itself from performing those functions which it had 
undertaken to perform, and retires with all its agents beyond the 
seas, but still remains the owner of the property and of the fran- 
chises granted to it upon consideration of their exercise. 

A contract so obviously against publie policy, (see Thomas vs. 
R. 1. Co., 101 UL S., 71.) unless expressly authorized by statute 
or by necessary implication, will not be enforced, and the author- 
itv to make it will not be implied from a grant of power to a cor- 
poration to sel] property ho longer hecessary for the objects of 
its Incorporation, or to dispose of all its property absolutely Upon 
disincorporating and winding up its business, 

The reasons for holding such a contract void on the ground 
of public policy do not exist in the case of an absolute sale, vol- 
untary or Involuntary, of all the property of such a corporation 
to another corporation formed under the same general law, as 
In the latter case the ownership of the property and the man- 
avemecnt of the Silme would he vested a the “ume corporation, 
With all the rights and powers and subject to all the Nabilities of 
the former oWwher, while the corporation Lispoxiing of thie prope rty hy 
COUSENY fo transael his ness would cease to hea earporation under the 
provisions of Section 16 of said act, which provides that if ani core ? 
poration organized TTL rat shall * for (any pe riod of si months att r 
thre commencement of its: business nedlect and cease to COPPY On the 
same. its corporate powers shall also cease.” 

The proposition that a domestie railroad corporation in Oregon 
may transfer all its property to another company by lease for a 
term of vears, reserving iil annual rent. cease to transact the 


business pursuit or occupation for which it was incorporated, 
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and transact no business except the collection of rent for its prop- 
erty and the distribution of it in dividends to its stockholders, 1s 
incompatible with the provision of Section 16 of the general in- 
corporation law, quoted above. which atte mips fo secure thre ite } - 
formance hy thee corporation of its tunctions ii consideration of the 
grant of its franeh ist 8, and provide 8 for a forfeiture of such franch ses 
ipso facto whenever such corporation shall cease to exrereise them for a 
pe riod af Sic nonths. 

But it is Conte nded thet thie letting af its road is de serihed hie thee (li'- 
ticles of incorporation of the Oregonian Company (Ix its Lies ness mn 
part, and that hy sp cifying in its articles thre power to let its road asa 
portion of thee husiness which if Proposes fo fransact, if has acquired 
the power todo so. Upon this point the learned judge who tried 
this cause in the court below fell into an error by confounding 
the power of a corporation to perform a single act, (such as the ex- 
ecution of a lease by a railroad company transferring the control 
of its entire property for a term of vears, and thus disabling itself 
from transacting the husiness for which it was formed,) with the 
business of a corporation as that term is used in Section 1 and in 
subdivision 2 of Section 4 of the Oregon law, supra. 

ln a broad sense, making a lease is business, but not such a 
business as is intended where the term is used in the Oregon aet 
with reference to the enterprise, pursuit, or occupation in which 
ul corporation proposes to engage. 

Subdivision 2 of Section 4, as we have seen, requires the cor- 
porators to state in their articles of Incorporation “ the enterprise, 
business pursuit, or occupation in which the corporation proposes 
to engage.” Section 5 of said act enumerates the powers which 
all corporations, lor whatever Purpose Incorporated, may CxXer- 
cise, The power ofa corporation to dispose of its property miust, 
as we have already seen, be found under Sections 5 and 19 of the 
act. 

By “ business” under this law is meant the ultimate thing to 
be done in the exercise of the corporate franchises, such as “con- 
structing” a railroad, “ constructing and operating” a railroad, 
the business which foreign corporations are authorized to trans- 
act in Oregon by the act of | lctober 21, 1878. The selling, mort- 
gaging, transferring, or leasing a franchise to transact a business 
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for which the corporation is formed cannot be the business of the 
corporation, The power to sell, mortgave, and lease Is a matter 
wholly distinet from its business, by which is meant the ultimate 
end of its creation. 

The object of requiring corporations to be formed under gen- 
eral laws is undoubtedly to prevent the granting of special favors 
to particular corporations, and to secure a uniformity of rights 
and powers in dealing with the corporate property. Butif a cor- 
poration can acquire a special power not granted to all corpora- 
tions under the general law by enumerating such power in its 
articles of Incorporation as a business to be transacted, the object 
of the constitution would be frastrated, and there would be, in 
the course of time, corporations with as diverse powers as exist 
where they are formed at will by private legislative acts and the 
measure of their power determined by the caprice of the legisla- 
tive body. 

7 hat thie prod rs of (til Oregon corporation are to he found only i 
the statute. and that there is no Oregon sfatute authorizing the lease of 
a railroad, has heen decided hy the Supre me Court of that State. 

In the case of Lakin vs. Railroad Company, 135 Oregon, 456, 
the Supreme Court of Oregon held that a railway corporation, 
organized under the corporation law of that State, has no powers 
other than the statute confers and such as are incidental to its 
existence. 

That case was an action to recover damages.for personal inju- 
ries, resulting in death, alleged to have been caused by the neg- 
ligence of the defendant and its agents. The defendant set up 
that at the time of the accident another company, the Oregon 
Pacific Railroad Company, was engaged in constructing the line 
of road mentioned in the complaint under a construction con- 
tract, and was still in possession of and operating the road. The 


court said: 


eral law, and any persons may avail themselves of it by comply- 
ig with its provisions. Under this veneral law the corporation, 
defendant, was organized, and possessed no other powers or func. 
tlons than the stutute creating it conuters on such as ure incidental 
to teexistence. * * * 
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“Tt is regarded as settled that where one railroad company is 
authorized by law to contract or lease the road to another com- 
pany, itis not responsible for the torts committed by the other 
company in the running of its trains or the management of its 
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“ It does not appear that the defendant had leased its road to 
the Oregon Pacific Company, and if it had, as there is no special 
stututory authority for it, the effect, as we have seen, would not 
have been to rid the defendant of its obligation to the public or 
to escape the hability for torts committed by such lease.” 


If, as I have attempted to show, a domestic railroad corpora- 
tion, Incorporated under the general incorporation laws of Ore- 
gon, is not authorized to let its railroad for a term of vears, and 
cannot neglect for a period of six months to transact the busi- 
ness for which it was incorporated without losing its powers, 
then, although the foreign charter of the Oregonian Company 
may have contained the equivalent to a declaration that a part of 
the business of the company was to let its road, as it could exer- 
cise In Oregon no greater powers than a domestic railroad cor- 
poration, such declaration coufers no power upon the corpora- 


tion. 


His Honor, Judge Deady, referring to the act, October 22, 1880, 


SaVS : 
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“ The effect of this act is clearly to establish, so far as the State 
and this court are concerned, the legal right of the plaintiff to 
construct, own, and operate this read, and, in my judgment, to 
dispose of it either absolutely or for a term of years.” 


In my judgment, an inspection of this act will show that such 
a construction of the act is wholly unwarranted, and that nosuch 
effect can be given to it. If the company was not in fact a cor- 
poration, as I shall undertake to show hereafter, the Legislative 
Assembly of Oregon could not by any enactment make it such, 
nor could it by a special law be authorized to exercise the fran- 
chises of domestic railroad corparations in fact, being prohibited 
by the constitutional provisions hereinbefore set forth. By the 
act in question the legislature of Oregon undertook to grant to 
the company “ and to its assigns, and owners, and operators of the 
railway now being constructed by it,” a public levee in the city 
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of Portiand, the fee of which was held by the city, and certain 
rights of way upon the streets of Portland and over State lands. 


The act neither Cie ppowe i's the COM PAY ty tranuster its prope ity or 


franchise, nor Hinplre s thie exist Hwee of (f pre seul power lo sell or assign, 


but, recognizing the possibility of a change of ownership in the 
future, either under future legislation or by operation of law, un- 
dertakes simply to provide that, whoever does own or operate the 


road shall have the benefit of this grant. 


To this end it is provided that the company and “its assigns 
shall have wo power to sell, convey, or assign the premises or 
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rights granted,” * * “ save only with and as part and par- 
cel of and as appurtenant to the railway now built and owned by 
said company and now in process of construction by it.” 

This language must be construed with reference to the subject- 
matter of the act and the manifest intention of the legislature. 
Examined in connection with its context and the subject-matter, 
it will be seen that the Legislative Assembly was not considering 
or legislating concerning the power of the company to transfer 
its road or property, but granting to it valuable rights, to be used 
for the publie benefit, and attempting to prevent them being di- 
verted from the object for which they were made. 

The language quoted, instead of being intended as a grant of 
powers, was intended as a prohibition against the alienation of the 
property granted by the act, so that it should no longer be used 
for the purposes for which it was granted and the publie thus be 
deprived of the benefit of the property. Phe act in this respect 
is not very dissimilar from the one relied upon for a like pur- 
pose in Thomas rs. Railroad Company, 101 U.S., 71, and upon 
this point the language of Mr. Justice Miller in that case is 
in point. -Referring to an act of the State of New Jersey, pro- 
viding that it should be “unlawful for the directors, lessees, or 
agents of said railroad (Milleville & Glassborough R. R. Co.) to 
charge more than three-and-a-half cents per mile for carrying 
passengers,” etc., which was claimed to be a ratification of the 
lease of a railroad to said company, he said : 

“The legislature was determined that whoever did run the 
road and exercise the franchise conferred on the company, and 
under whatever claim or right this was done, should be bound 
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by the rates of fare established by the act. Hence, without 
undertaking to decide in whom was the right to the control of 
the road, language was used which included the directors, lessees, 
and agents of the road. ” 


In Penn. Co. va. St. Louis, Alton, &e., R. R., supra, a statute of 
Indiana that provided that in cases where a railroad had been 
leased, conveved, or mortgaged to another railroad company, 
and was in possession of such company, it should be assessed for 
tuxation to that company, Was held to neither imply that such 
leases were lawful nor that the lease was authorized by law. 

But if the act under consideration could be construed into a 
grant of power to the Oregonian Company _— sell, convey, or 
ussign ” its road, the power must still be exercised, if at all, 
in the manner and subject to the conditions provided in the qe 
eral incorporation law, A sale, CONMCEYANCE, or assiquiment of all its 
property would hy authorized only ti connection mith am surre nde - oF 
forte ifuyre af its powers as a corporation, 

Ayain, the power to sll and convey would not include the power to 
trauster all of its property by lease for a term of years, as T have 
already attempted to show in considering the power of aliena- 
tion conferred upon domestic corporations by the general law. 

If if appeared that, hi thee act in question, the legislature of Ore- 
qon attempted to create the Oregonian Railway Company, Limited, a 
corporation, or to conte y upon it corporate powers not already possessed 
under the general laws referred to, to that ectent the act would be clearly 
vnconustitutional and void. 

The constitution of California, so far as it relates to the forma- 
tion of private corporations, is substantially the same as the con- 
stitution of Oregon. It provides that— 


“Corporations may be formed under general laws, but shall 
not be created by special act except for municipal purposes.” 


In San Francisco vs. Spring Valley Water Works, (48 Cal., 493,) 
the Supreme Court of the State of. California, in a well-considered 
and able opinion by Judge Crockett, held. that under this con- 
stitutional provision the legislature could not confer upon pri- 
vate corporations any powers, or grant them any privileges by 
special act. The court say: 


OR 


“Nothing short of some imperative rule of constitutional con- 
struction could justify us in holding, at this late day, that, though 
corporations must be ‘formed’ under general laws, it is never- 
theless competent for the legislature, by special grant, to confer 
upon a corporation once organized any powers, however extraor- 
dinary. We think, on the contrary, that no corporate rights or 
powers can be conferred by special grant, but must all be derived 
under general laws.” 


I am aware of the decision of this court in Wallace vs. Loomis, 
(97 U.S. Reports, 146,) in which it is held that a provision in the 
constitution of Alabama, which declares that— 


“Corporations may be formed under general laws, but shall 
not be created by special act, except for municipal purposes,” 


—did not prohibit the legislature from passing a special act 
changing the name of an existing railway corporation and au- 
thorizing it to purchase additional property. 

But | think the power claimed for the Oregonian Company, 
under the Oregon act, is clearly distinguishable from the author- 
itv conferred by the act construed by the court in that case. 

The power contended for by the Oregonian Company, under 
the Oregon act, is the power to do an act which, in the absence 
of statutory authority, would be against public policy, and void, 
while the power held to have been conferred by the Alabama 
act was not subject to this objection. 

The authority conferred upon the Alabama corporation was 
that of acquiring additional railroad to be operated by its. respon. 
sible owner, under the powers already possessed by the corpora- 
tion, and subject to the liabilities already imposed by law upon it. 

Mr. Justice Bradley, delivering the opinion of the court in that 
ease, said : 
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“ No new corporate powers or franchises were created 


Under the Oregon statute in question the power is claimed of 
enjoying all the privileges and franchises of a corporation by a 
body that has for ninety-six years deprived itself of all power to 
discharge the public duties and obligations that were the con- 
sideration upon which its privileges and franchises were granted, 
and that, too, although such power of dealing with corporate 
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property is denied to corporations formed under the general laws 


a special, extraordimary corporate power. 


Il. Was the defendant in the court below authorized to enter into 
the contract set up in the complaint ? 


Upon this point but little need be said in addition to what has 
already been said in discussing the power of the plaintiff in the 
court below to execute the contract. 


1. If it is unlawful for a railroad corporation, und+r the laws 
of Oregon, to transfer its road and franchises by lease, it cannot 
be lawful for another railroad corporation to hire such railroad 
and franchises. In other words, the business of hiring a rail- 
road cannot be lawful unless the business of letting it is also law- 
ful. 


2. As the general incorporation law of Oregon does not confer 
upon a domestic railroad corporation power to let its road, it 
does not authorize another railroad corporation to hire such rail- 
road. 


5. As the power to execute a lease transferring its railroad and 
franchises cannot be acquired by a railroad corporation under 
the Oregon law, by stating in its articles that leasing its railroad 
is part of the business it proposes to transact, the power cannot 
be acquired by a railroad corporation to take a lease of the ratl- 
road of another company by stating In its articles that the hiring 
and operating the road of another company is a part of its busi- 


hess. 


4. If an Oregon railroad corporation, by stating in the specifi- 
cation of its business in its articles of Ineorporation that such 
business shall be, in part, to hire and operate the railroad of an- 
other company, can acquire the power to do so, the statement in 
the articles of incorporation of the Oregon Railway and Naviga- 
tion Company are void, because too general and indefinite. 


That the statement is “to purchase and consolidate, or lease 
or operate and maintain, on such terms as may be agreed upon, 
any railway in Oregon,’ etc. 


= ae a NN ge ae 
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It is the obvious intent of the Oregon statute (subdivision 4, See- 
tion 4,) that every railroad enterprise to be conducted under that 
statute shall be identified by specifying the termini of the road. 
This clearly has not been done in the articles of incorporation of 
the Oregon Railway and Navigation Company. 


[I I. Does the act of the president and SOCr¢ lary at the Oregon Pail- 
way aud Navigation Company, ASSUMING lo exrceoule for threat COMpPOHy 
the contract get “wp vn the complaint, estop if frow show tng mane of 


pow r Pi thie lessor la erecite said contraelt 4 


The court below laid down the proposition, as [ understand 
the OPINION, that, although a contract of a corporation Is unau- 
thorized, but not in express terms prohibited by statute, or pro- 
hibited by the common law, and although unexecuted, the party 
with whom the contract was made is estopped to show the want 
of power in the corporation to make it. I do not think that such 
a distinction exists between contracts prohibited by statute or 
common law and contracts of a corporation not within the scope 
of its powers to perform for any purpose. 

[| claim to have shown that the execution of the contract set 
up in the complaint was u/fra vires because it was a transaction 
not within the scope of the powers of either corporation to per- 
form under any circumstances or for any purpose. 

In ve Comstock, 3 Saw., 228, and in Semple vs. The Bank, 
5 Saw., SS, the court refused to enforce contracts made by a for- 
eign corporation Which had failed to execute a power of attorney, 
as required by statute, appointing an agent upon whom process 
could be served in suits against the corporation, and held that— 


“No one is estopped to show that an act upon which a party 
claims a right is illegal because he was a party to it—even in 
pari delicto.” 

There is an unbroken line of decisions in the Federal and State 
courts of this country to the same effect. 

An act is illegal when it is not according to law, and it may 
be of no validity and void when no law has been violated. A 
lack of power to make a binding contract is as fatal to the va- 
lidity of a transaction as an express statutory prohibition, and 
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there is no distinction in this respect between an act of a cor- 
poration prohibited by an express provision of law and one im- 
pliediy prohibited, because not within the express or implied 
powers granted by its charter. (See Rochester Insurance Co. vs. 
Martin, 18 Miss., 59.) 


The contract which forms the subject-matter of this action 1s 
an executory contract. 

As was said by Mr. Justice Deady: 

“This action is brought on a contract to pay rent in advance, 
and not for past use and occupation. The consideration for the 
covenant or promise to pay this installment of rent is not the 
past, but the future use of the property. The contract to pay ts, 
therefore, executory ; and the same hay be sald of every other 
installment of rent provided for in the contract.” 


The legal disability ofa corporation to execute a contract is 
not, in my judgment, as was held by the court below, a defense 
personal to the party who isunder it. The doctrine of ultra vires 
rests upon considerations which affect the public. It is, as has 
been said, “a guard set over the prerogatives of the sovereign.” 
A rule that the defense of u/tra vires is a defense which cannot be 
taken advantage of by il party contracting with the corporation 
Which has exceeded its Powers, would remove all restraint pon 
the acts of corporations and enable them to make contracts not 
within the scope of their corporate powers with impunity. Un- 
der such a rule not only executed contracts not within the 
powers of the corporation must be permitted to stand, but unex- 
ecuted contracts would be enforced so long as the corporation 
chose to abide by its contract, and no longer. 

The rule on this question of estoppel is thus stated in Mora- 
wetz on Private Corporations, § 56: 

“Tf a contract entered into by a corporation was not author- 
ized by its charter, then such contract mav be avoided by either 
party, so long as it remains wholly unexecuted.” 

“A corporation cannot be cotmpelled by legal process to do an 
act unauthorized by its charter.” Id., § 87. 


“If contracts between corporations and individuals are abso- 
lutely void because u/fra vires, then this defense could be set up 
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by the individual as well as the corporation ; and where it would 
be greatly to the interest of the individual so to do, the corpora- 
tion, though suffering great pecuniary Joss thereby, could not 
avoid such a defense on the part of the other contracting party.” 
(Wood's Field on Corporations, § 255.) 


“Corporations cannot be rendered directly lable upon ultra 
vires transactions, but must account for benefits received there- 
from. As long as the transaction remains executory. it Is estab- 
lished that it cannot be enforced. But if it be executed, though 
in England it cannot be enforced or sued on, yet in the United 
States there seems some doubt whether the corporation could be 
allowed to set up the defense of ultra vires. In both countries, 
however, Luquestionably, the corporation must account for bene- 
fits derived.” (Green's Brice’s Ultra Vires, 42.) 


“Any party to u/tra vives transaction may set up the defense 
thereof, ana any one corporator may call Upon the courts to 
restrain the corporation from engaging therein.” (Green's Brice’s 
Ultra Vires, 42. 


—_ 


In Marion Savings Bank vs. Dunean, (54 Ala., 473,) Stone, J. 


speaking for the court, said : 


“Tn the case of the Pennsylvania Railroad Company, 21 Penn. 
State Rep., 22, Chief Justice Black, delivering the opinion of the 
court, said: * When the State means to clothe a corporate body 
With a portion of her own sovereignty, and to disarm herself to 
that extent of the powers that belong to her, it is so easy to say that 
we will never believe it to be meant when It is not satd? 

“Speaking further of the rule of construing the powers of a 
corporation, he said: “In the construction of a eharter, to be in 
doubt is to be resolved; and every resolution which springs from 
the doubt is against the corporation.” ” 

“In the ease of Grand Lodge of Ala. vs. Waddill, 26 Ala., 315, 
we quoted this language approvingly. Substantially the same 
idea was expressed in the following cases: State ex. Stebbins, 1 
Stew., US: Stute vs. Mayor and Aldermen of Mobile. ” Por.., 240: 
Mayor and Aldermen vs, Allaire, 14 Ala., 400; Le-porte Barnette, 
OU Ala, 461. 

“Tn the case of City Council of Montgomery ox. M. W. Plank 
Road Co., 51 Ala., 76, we atlirmed the above principle, and went 
astep further, holding that a party dealing with a corporation 
ina matter not within the purview of its delegated powers does 
not thereby estop himself from setting up in defense the want of 


_ 


_—— 
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authority in the corporation to make the contract. The same 
doctrine was affirmed in the case of Grand Lodge vs. Waddill, 
suprd. 

“In such a case the doctrine of estoppel cannot be let to apply 
without clothing corporations with the ability to increase their 
powers indefinitely by sheer usurpation. 

“Such contracts upon the part of a corporation are ultra vires 
and void; and no right of action can spring out of them.” 


In Lehman vs. Warner, 61 Ala., 467, it was held that “a cor- 
poration cannot enforce or be made liable on a contract it was 
without capacity to make; and if the contract was without the 
scope of its corporate powers, neither party is estopped from 
asserting its invalidity.” 

In Bradley vs. Bradley, 55 Illinois, 417, it was said by the court: 


“ While a contract remains executory it is perfectly true that 
the powers of the corporation cannot be extended beyond their 
proper limits for the purpose of enforcing a contract.” 


In Darst vs. Gale, 53 Illinois, 14, where it is held that a con- 
tract fully performed will be upheld, although where the contract 
remains unexecuted the corporatioi. is not estopped to say it had 
not the power to make it, the court say, “it makes no difference 
in this respect whether it” (the defense of the ultra vires) “is in- 
terposed for or against a corporation. ” 

In Rochester Insurance Co. vs. Martin, 13 Minn., 59, it was 
held that powers not conferred on a corporation by the statute 
creating it are withheld and denied as much as if the legislature 
had used express negative language for that purpose, (citing Bank 
of Augusta vs. Earie, 15 Pet. Rep., 558,) and that a party who 
had contracted with a corporation organized under the general 
laws of Minnesota was not estopped from setting up that the 
plaintiff, when sued upon the contract, had no authority under 
its charter to make it. 


In Farmers’ and Mechanics’ Bank vs. Baldwin, 23 Minn., and 
in Bank vs. Pearson, 24 Minn., the same rule was stated, and the 
defense of u/tra vires was permitted to be set up against the cor- 
poration in actions brought by them to enforce contracts which 
their charters did not authorize them to make. 
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In the Bank of Michigan vs. Niles, Walker Chan., (Mich.,) 99, 
specific performance was refused of a contract for the sale by the 
bank of certain real estate, made in excess of the bank’s powers. 
The suit was brought by the bank, and the invalidity of the con- 
tract was therefore asserted by the other party. 


Many other authorities might be cited to the same effect. The 
cases are numerous, and, with very few exceptions, will be found 
to be in harmony with the cases cited, and these few are cases in 
which the distinction was not properly drawn between the power 
of a corpoiation to perform the act in question for any purpose, 
and the power to perform it in the particular instance then under 


consideration. 


[V. Ls the Oregon Railway and Navigation Company, by the act 
of its preside vt and secretary in assuming fo exccute for if the contract 
set Up hin the complaint, estopped fo le wi that the hiring of said rail- 


road was wot within the SCOP of ats corporate powers? 


The right of the plaintiff in error to set up as defense to the 
action its want of power to enter into said contract is unquestion- 
able. Upon this point the cour: below (Deady, J.,) held that: 
“Tn an action against a corporation on a contract made by it 
the corporation is not estopped to show that such contract was 
beyond its power to make.” (Thomas vs. R. R. Co., 101 U. S., 
71; Ogdensburgh, &e., R. R. vs. Vermont and Canada R. R. Co., 
4 Hun.,N. Y.S. C., 712; Middlesex R. R. Co. vs. Boston & Chelsea 
R. RK. 115 Mass., 346; Bradley vs. Belford, 55 Ills., 417; Bigelow 
on Estoppel, 3d edition, 466; Wood’s Field on Corporations, Sec. 
Sb.) 


See also authorities cited to show that plaintiff in error is not 
estopped to deny that the execution of said contract was not 
within the corporate powers of the defendant in error. 


[f it shall be claimed that the pretended lease has been ratified 
by the stockholders of the defendant, it is a sufficient answer to 
such claim to say that it appears from the answer, and as the 
ease now stands is admitted by the demurrer, that the pretended 
lease was not made with the consent of the defendant’s stock- 
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holders; that it was not ratified by them, and that it was not 
made in their interest, nor so intended; that it was in violation 
of their rights; that it was a diversion of the money of defend- 
ant’s stockholders to a purpose foreign from that for which it was 
subscribed and paid, and in which it was impossible they could 
have an interest; that it related to lines of road not contem- 
plated in defendant’s charter, and not possible for defendant le- 
gally to own or operate under that charter, and that plaintiff 
had full knowledge at the time of all these facts. 


Again, if the execution of the lease was not within the corpor- 
ate powers of the lessee to perform for any purpose, it could not 
be ratified by its steckholders. 


Transactions not actually illegal or ultra vires, but not originally 
binding ona corporation, mua) hy ratified by 3 but transactions wh ich 
ave absolutely illegal or ultra vires cannot be ratified. (Green’s Brice’s 
Ultra Vires, 550, and cases cited.) 

Respectfully submitted, 
J. N. DOLPH, 


of Counsel jor Plaintiff in’ Error. 


APPENDIX. 


An Act to amend Section 5. of Title 1, of Chapter 7. of the mis- 
cellaneous laws of Oregon, as amended by Section 1 of an act 


entitled “An act to amend Sections 5,17, and 22, of Tithe 1, of 


Chapter 7, of the miscellaneous laws of Oregon, as compiled 
by Matthew P. Deady anid Lafayette Lane,’ approved October 
21, 1S7S. 


Be at) enacted hy the Legislative Assembly of the Nteate of Oreqou, 
That Section 5, of Tithe 1, of Chapter 7,of the miscellaneous laws 
of Oregon, as amended by Section 1 of an act entitled “An act to 
amend Sections 6, 17, and 22, of Title 1,of Chapter 7, of the mis- 
cellaneous laws of Oregon, as compiled by Matthew P. Deady 
ana Lafayette Lane,” approved October 21, IS7S, be, and the 
same Is hereby, amended so as to read as follows: 

Srertion oO. Upon makingand filing thearticles of incorporation, 
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as herein provided, the persons subscribing the same are Incor- 
porators and authorized to carry into effect the object speettiod 
In the articles in the manner provided in this chapter, and they 
and their successors, associates, and assigns by the name assumed 
in such article shall thereafter be deemed a body corporate With 
power. | Ll) to sue and be sued: (2) to contract and be contracted 
with; (5) to have and use a corporate seal,and the same to alter 
at pleasure; (4) to purchase, possess, and dispose of such real and 
personal property as may be necessary and convenient to carry 
into effect the objects of the Incorporation, and to take, hold, and 
possess, and dispose of all real and personal property donated to 
such corporation by the United States, or by any State, Territory, 
county, city, or other municipal corporation, or by any person, 
firm, association, or private corporation for the purpose of aiding 
in the objects of such corporation: (5) to appoint such subordi- 
nate officers and agents as the business of the corperation may 
require, and prescribe their duties and compensation: (6) to make 
by-laws not Inconsistent with any existing law for the sale of any 
portion of its stock for delinquent or unpaid assessments due 
thereon, whicli sale may be made without judgment or execu- 
tion: Provided, That no such sale shall be made without thirty 
days’ notice of time and place of sale in some newspaper in cir- 
enlation in the neighborhood of such company for the transfer 
of its stock, for the management of its property, and for the gen- 
eral regulation of its affairs; (7) fn case the object or purpose for 
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which any such corporation is incorporated is in whole or in part to con- 
struct, or construct and operate a railroad, to lease any part or all of 
its road to any other company incorporated for the purpose of main- 
taming and operating a railroad, and to lease or purchase, maintain 
an operate any part or all of any other railroad constructed by any 
other company, upon such terms and conditions as may be agreed 
upon between said companies, respectively. Any two or more railroad 
COM panies whose lines are connected may perfeet any arrangement for 
their common benefit to assist and promote the olject for which they 
were created: Provided, That nothing in this act shall be construed to 
authorize the leasing of any railroad line to any company or corpora- 
tion moning a road which forms a competing or parallel line to its 
railroad. 


Received at the executive office at 8 p. m., February 10, 1887. 
Ape in a office of the Secretary of State February ive 15387, 
at 1? 2) }. 1 


NoTE.—The above act was presented to the Governor February to, 1887, but 
was not returned by him to the Legislative Assembly, and became a law without 
his signature, by operation of Section 15 of Article V of the constitution, 


An act to amend Section 1 of an act entitled “An Act to Au- 
theorize Foreign Ineorporations to do business and Exercise 
their ¢ orporate Powers within the State of Oregon,” approved 
October 21, S78: 


Be it enacted hy the Legislative Assembly of the State of Oregon, 
That Section 1 of an act entitled “An Act to authorize foreign 
incorporations to do business and exercise their corporate powers 
within the State of Oregon, approved October 21, 1875, be, and 
the same is hereby, amended so as to read follows 


Section 1. That any foreign corporation incorporated for the 
purpose of construc ting, or construe ting and operating, or for the 
purpose of or with the power of acquiring and operating any 
railway, macadamized road, plank road, clay road, canal, or 
bridge, or for the purpose of conducting water, gas or other sub- 
stance by means of pipes laid under the ground shall, on com- 
pliance with the laws of this State for the regulation of foreign 
corporations transacting business therein, have the same rights, 
powers, and privileges in the exercise of the rights of eminent 
domain, collection of tolls, and other prerogative franchises, and 
in the control, managment, and disposition of their husiness franchises 
and prope ity “as aie Posse ssed by corporations Organiz ed for similor prr- 
Poses under thre yt neral 4 incorporation laws of this Nate: Provided 
always ; That in the case of the leasing or any line of railroad incorpo- 


o 
rated under the laws of this State by a foreign corporation, such leasing 
shall be upon the fundamental condition following, and not otherwise : 


First. That such foreign corporation shall enter into an agreement 
in writing with the State of Oregon, duly executed by said corporation, 
to be signed hy its president and attested by its secretary, which agree- 
ment shall be filed with the Seeretary of State of the State of Oregon, 
whereby and wherein said foreign corporation shall agree that in all 
anits or actions by and between said foreign incorporation and a citi- 
zen or citizens of this State, during the continuance of such lease, shall 
be prosecuted or defended to a final determination in the courts con- 
stituted by the laws of this State, except in cases when such action or 
suit shall he commenced i in or removed to the Federal courts by a citi- 
zen of this State, and upon the failure to comply with the terms of such 
agreement hy such foreign corporation, such lease shall utterly deter- 
mine and be rendered null and void at the option of the Legislative 
Assembly of the State of Oregon. 


Second. That the State of Oregon reserves to itself through is (its) 
Legislative Assembly, and in such manner as it shall determine, the 
right, power, and authority to preseribe the rate to be charged for the 
transportation of persons and property on such leased lines, and also 
to prescribe and make such police regulations for the government of 


such roads as it may from time to time determine. 


Received at the executive office at § p. m., February 10, 1887. 

liled in the office of the Secretary of State February 17, 1887, 
at 12:20 p.m. 

NoTe.—The above act was presented to the Governor February to, 1887, but 


was not returned by him to the Legislative Assembly, and became a law with- 
out his signature, by operation of Section 15 of Article V of the constitution. 
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OREGON R’Y & NAVIGATION CO. VS. OREGONIAN R’Y CO. (LIMITED). 1 


1 Unitep States or AMERICA, | 


. 


District of Oregon, } 


To the Oregonian Railway Company, Limited, Greeting: 

You are hereby cited and adinonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday in October, A. D. eighteen hundred and eighty- 
six, on the third Monday of said term, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States for 
the district of Oregon, wherein The Oregon Railway and Navigation 
Company is plaintiff in error and you are defendant in error, to 
show cause, if any there be, why the judgment in the said writ of 
error mentioned should not be corrected and speedy justice should 
not be done to the parties In that behalf. 

Given under my hand, at Portland, in said district, this Septem- 
ber 21, 1886. 

MATTHEW P. DEADY, 
LS. District Judge, Oregon. 


2 | Endorsed:| No. 1145. U.S. cireuit court, district of Ore- 
Citation on writ of error. 
kiled ———, 1SsS-. — a clerk, by — deputy clerk. 


con, — — V3. — 


We hereby acknowledge due service of the within citation upon 
us, at Portland, in said district, this the 22nd day of September, 
A. D. 1556, by delivery to us of a copy thereof at said time and 
place. ) 
WHALLEY, BRONAUGH, NORTHUP & DEADY, 
Allorneys for the Plaintiff. 


3 Unxirep Sratres or AMERICA, | _. 
. . . * We) 
District of Oregon, } 


To the Oregon Railway Company, Limited, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday in October, A. D. eighteen hundred and eighty- 
six,on the third Monday of said term, pursuant to a writ of error 
filed in the clerk’s oflice of the circuit court of the United States for 
the district of Oregon, wherein The Oregon Railway and Navigation 
Company is plarmtif in error and you are defendant in error, to 
show cause, if anv there be, why the judgment in the said writ of 
error wentioned should not be carrected and speedy justice should 
not be done to the parties in that behalf. 

Given under my hand, at Portland, in said district, this Septem- 
ber 21, 1556. 

(Signed) MATTHEW P. DEADY, 
LS. District Judge, Oregon. 
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2 THE OREGON RAILWAY AND NAVIGATION CO. VS. 


[indorsed :] No. 1145. U.S. circuit court, district of Oregon. 
— 15. — —-.._ Citation on writ of error. Filed —, 
1ss-. —— , clerk, by ——, deputy clerk. 


We hereby acknowledge due service of the within citation upon 
us, at Portland, in said district, this 22nd day of September, A. |). 


“1886, by delivery thereof at said time and place. 


WHALLEY, BRONAUGH, NORTHUP & DEADY, 
A(torne ys for Plaintiff. 


7 In the Supreme Court of the United States. 


The OrReGONIAN Rattpway Company, Limited, , ; — 

>) No.1143. Writ 
is > " e 

ra” ; 7 ‘ of lrror. 

Poe Ornecon RAILway & NAVIGATION OMPANY. | 


The Usnirep Srates or AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United States for the district of Oregon, 
Greeting : 

Because in the records and proceedings, as also in the rendition 
of the jude nt ofa plea which is in the said circuit court before 
the Ilonorable Matthew P. Deady, one of you, between The ¢ yrego- 
nian Railway Company, Linnited, plaintiff and defendant in error, 
and The Oregon Railway and Navigation Company, defendant and 
plaintiff in error, a manifest error hath happened, to the great dam- 
age of the said plaintiff in error, as by complaint doth appear, and 
we, being willing that error, if any hath been, should be duly cor- 
rected and fall and speedy justice done to the parties aforesaid and 
in this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, vou send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that vou have the same at Washington on the second Monday of 
October, A. Do eighteen hundred and eighty-six, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being then and there inspected, the said Supreme Court 
nay cause further to be done therein to correct that error what of 
right and according to the laws and customs of the United States of 
America should be done. 

Witness the Llonorable Morrison I. Waite, Chief Justice of the 
Supreme Court of the United States, this Sept. 25, 1886. 

{Seal United States Cireuit Court, Oregon. ] 
R. H. LAMSON, 
(Clerk of the Circuit Court of the United States 
for the District of Oregon, 
Dy 


Deputy Clerk. 
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[Endorsed :] In the Supreme Court of the United States. —— 
vs. ——. Writoferror. Filed —~——,188-. ————, 
clerk, by —— ——, deputy clerk. 


5 In the Supreme Court of the United States. 
THe Orecontran Ratrway Company. Limitec . ; ys 
Ra oni , ted, No. 1143. Writ 


-_ . . ‘ of Error. 
Toe OreGon Ratiway & NAVIGATION CoMPANY. 


THe Unrrep STATES OF AMERICA, 88 : 

The President of the United States of America to the judges of the 
circuit court of the United States for the district of Oregon, 
Gireeting : 

Because in the records and proceedings, as also in the rendition of 
the judgment of a plea which is in the said cireuit court before the 
Honorable Matthew P. Deady, one of you, between The Oregonian 
Railway Company, Limited, plaintiff and defendant in error, and 
The Oregon Railway’ and Navigation Company, defendant and 
plaintiff in error, a manifest error hath happened, to the great dam- 
age of the said plaintiff in error, as by complaint doth appear, and 
we, being willing that error, if any hath been, should be duly cor- 
rected and full and speedy justice done to the parties aforesaid and 
in this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinetly and openly, you send the record 
and proceedings aforesaid, with ali things concerning the same, to 
the Supreme Court of the United States, together with thts writ, so 
that vou have the same at Washington on the second Monday of 
October, A. D. eighteen hundred and eightysix, in the said Su- 


_ 


preme Court to be then and there held, that, the record and proceed - 
ings aforesaid being then and there inspected, the said Supreme 
Court may cause further to be done therein to correct that error 
what of right and according to the lawsand customs of the United 
States of America should be done. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this Sept. 23, 1886. 
[SEAL. | R. H. LAMSON, 
(Clerk of the Cireuit Court of the United States 
for the District of Oregon, 
by 


Deputy Clerk. 

[Endorsed :] In the Supreme Court of the United States. —— 
—— 13, —— —. Writ of error. Filed —, Iss. — 
——, clerk, by ——, deputy clerk. 


(5 In the Cireuit Court of the United States for the District of 
Oregon. April Term, 1885. 


Be it remembered that on the 11 day of June, 1885, there was 
duly filed in the circuit court of the Untied States for the district of 
Oregon a complaint in words and figures as follows, to wit: 
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7 In the Cireuit Court of the United States for the District of 
“Oregon. 


THe OrkGONIAN Rarmnway Company, Limited, ) 
Plaintiff . 
gta | Action at Law. 
i , , 
’ a ‘ { No. 1145. 
THe Oregon Rattway AND NAVIGATION CoMPANY, | 
Defendant. 

The plaintiff complains of the defendant, and for cause of action 
alleges— 

That at all the times herein stated the plaintiffwas and isa foreign 
corporation, duly organized under the laws of Great Britain and the 
acts of Parliament commonly known as “the companies act,” and 
tizen of Great Britain. 
lof the times stated herein was and Is a 
under the general incorporation laws of 


Was and is ac! 

That the defendant ata 
corporation duly organize 
the State of Oregon and is a citizen of Oregon 

That under the laws of its creation and its articles of association 
filed thereunder and under the laws of the State of Oregon the 
plaintif had and has the right and power to construct, own, operate, 
in the State of Oregon commonly known 
as “the narrow-gauge railway,” and being the railway now owned 
by said plaintiff in said State of Oregon, and which railway in 
and by the lease hereinafter mentioned is called “ the existing rail- 


‘ 


| 
I 
’ 
; 
‘ 


he 
and lease a certain rabiway 


road.” 
That the defendant is a corporation, having power under and by 
f incorporation, among other things, to operate 


Virtue of Its articles of in 
and lease any railroad in Oregon. 
That om the firs! dav of August, A. D. eighteen hundred elghity- 
one, the said plaintil and the said defendant, in pursuance of reso- 
lutions duly piss by each and both of their respective 
8 boards of directors, duly made, executed, acknowledged, and 
delivered ander their several and respective corporate seals 
acertain indcuture of lease, in whieh and whereby the plaintiff did 
demise to said defendant for the term of ninety-six years all and 
singular the said rathway in Oregon, its rolling stock, appurtenances, 


1, and which in and by said 


anal locomotives, then owed by plainti 
: 8 46a | * j + | | » 
lease Is Cuiled Lhe CXISUINE Paawavy, al and for the annual reserved 


rent of twentv-elgiit thousand pounas steritng, pavabie TM seman | 

Huai instabiments of fourteen ft 
se , 1 4] lie] oe e.g by — 6 

day of Mary adhd the bith dav oi Nove Mmivoer ith each Vear, lh advahee, 


during said term, Which delendant In atic bv sald lease covenanted, 


i 


jousand pounds sterling on the loth 


promised, and : ereed LO pay 

That defendant bas failed to pay the installment of rent falling 
due on the loth day Ol Mav, A. D. ISSO, and that under anid by 
Virtue of satd coy baddat, promise, and lores thei aforesaid there Is 
now due ana OWlDY from defendant to plaintul the sur of fourteen 
thousand pounds sterling, which is equivalent to the sum of sixty- 
eight thousand one hundred thirty-one dollars lawful money of the 


United States. 


~ - - A ec A a Rt an * 8 ame — 
“> ae So OT NTN RETR Na MIN eet 
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Wherefore plaintiff prays for judgment against said defendant in 
the sum of $68,131.00 and interest thereon from the 15th day of 
May, A. D. 1885, at legal rate, and for the costs and disbursements 
of this action. 

WHALLEY, BRONAUGH, NORTIUP axpn DEADY, 
Attorneys for Plaintiff. 


Unitep Srates oF AMERICA, | 
District of Oregon, 


$8: 


I, Hugh Roger, being first duly sworn, say that I am the attorney- 
in-fact of the above-named plaintiff and its agent; that I 
0 have read the foregoing complaint, and that the same is true 
as I verily believe, and that the reason that [ make this veri- 
fication is that none of the officers of the above-named plaintiff are 
now in the district of Oregon. 
HUGH ROGER. 
Subseribed and sworn to before me this the 11th day of June, A. 
D. 1885. 
Hk. H. NORTHUP, 
[SEAL. ] Notary Public for Oregon. 


Endorsed: Filed June 11, 1885. R. H. Lamson, clerk. 


10 And afterwards, to wit, on the 11 day of June, 1885, there 
was issued out of said court a summons in words and figures 

as follows, to wit: : 

11 In the Cireuit Court of the United States for the Ninth Judi- 


cial Cireuit, District of Oregon. 


Tue OrneconraAn Rattway Company, Limited ) , 
; ' No. 1148 
is 


_ =" ' “Summons. 
Pure OreEGOoN RAILWAY AND NAVIGATION COMPANY. 


The President of the United States to ———, the above-named 
defendant, (rreeting ; 

You are li reby commanded to be and appear in the above-enti- 
tled court, holden at Portland, in said distriet, and answer the com- 
plaint filed against vou in the above-entitled action within ten days 
from the date of the service of this summons upon vou, if served 
within the county of Multnomah, in said district; or if served within 
any other county of said district, then within thirty days from the 
date of such service upon you; and if you fail so to appear and 
answer, for want thereof the plyin uff will take judgment against 
you for the sum of sixty-eight thousand one hundred and thirty- -one 
dollars (868,131.00), with interest thereon from May 15, 1885, at legal 

rate, and the costs and disbursements of this action. 
12 And this is to command you, the marshal of said district, 
or your deputy to make due service and return of this sum- 
mons. Hereof fail not. 
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Witness the Honorable Morrison R. Waite, Chief 
Justice of the Supreme Court of the United States, 
and the seal of said circuit court, affixed at Port- 
land, in said district, this J1th day of June, 1885. 


R. I. LAMSON, Clerk. 


Seal of U.S. Cir- 
cult Court for 
Oregon. 


[Mndorsed:] No. 1143. In the circuit court of the United States 
for the district of Oregon. The Oregonian Railway Co., Limited, vs. 
The Oregon Railway and Navigation. Co. Summons. Returned and 
filed June 13, 1885. R. UE. Lamson, elerk. 


District OF OREGON, ss: 


[ certify that on the 12th day of June, 1885, at Portland, Mult- 
nomah county, in said district, | duly served the within summons 
upon the therein-named corporation defendant, The Oregon Rail- 
wav and Navigation Company, by exhibiting said writ to C,H, 
Prescott, vice-president and manager thereof, and by delivering to 
him personally a true copy of said writ, duly certified to by me as 
U.S. marshal, together with a copy of the complaint in the within- 
entitled action, duly certified to by the plif’s att’y. 

PENUMBRA KELLY, 
United States Marshal, 
By PL. A. MARQUAM, Jn, Deputy. 


13 And afterwards, to wit, on the 22d day of June, 1885, there 
was duly filed in said court an answer in words and figures 
as follows, to wit: 


14 In the Cirenit Court of the United States for the District of 
Oregon. 


THe Orrconian Ratmpway Company, Limited, ) 


Plaintiff, 
| Action at Law. 


No. 1143. 


is. 
The Oregon Raitway axnpb NAVIGATION Com- | 
PANY, Defendant. ) 


The defendant answers to the complaint herein— 

That it is not true and it denies that the plaintiff isor at anv time 
Was a foreign or other corporation, or that it is duly or at all organ- 
ized under the laws of Great Britain and the acts of Parliament 
known as “the companies act,” or that it is at all organized under 
any law, or chat itis a citizen of Great Britain. 

That itis not true and defendant denies that under the laws of 
Great Britain or under plaintit®s alleged articles of association or 
under the laws of the State of Oregon, or at all, plaintiff had or has 
the right or power to construct or own, operate or lease, the railway 
mentioned in the complaint, or any railway, or that plaintiff owns 
any railway in the State of Oregon; and defendant alleges that by 
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the laws of Great Britain it is provided, with reference to companies 
incorporated thereunder, that when a company is formed on the 
principle of having the liability of its members limited to the amount 
unpaid on their shares the memorandum of association shall con- 
tuin the following things: 

1. The name of the proposed company with the addition of the 
word “ limited” as the last word in such name. 

2. The parts of the United Kingdom, whether England, Scotland, 
or Ireland, in which the registered office of the company is proposed 

to be situate. 
15 3. The object for which the proposed company is to be es- 
tablished. 

That —is further provided by the said laws that the subscribers of 
such memorandum of association and of the articles of association, 
in cases When articles of association are required, upon compliance 
with certain provisions thereof, shall thereupon be a body corporate 
by the name contained in the memorandum of association, capable 
of exercising all the functions of an incorporated company and hav- 
ing perpetual succession and a common seal, with power to hold 
land; and defendant alleges that there is no other or further pro- 
vision of the laws of Great Britain relating to the powers of corpo- 
rations created or existing thereunder than those herein deseribed. 

Defendant admits that it is and at the times mentioned was a cor- 
poration duly incorporated, and alleges that It Is so Incorporated 
under the laws of the State of Oregon; but defendant alleges that 
it is not true and it denies that it has power to operate or lease any 
railroad in Oregon; and defendant alleges that the only railroads 
Which it Was or 1s organized to construct or operate, and the termini of 
which are specified in its articles of Incorporation, run east from the 
city of Portland, in the State of Oregon, and between points and 
places in the eastern part of said State, and do not include the nar- 
row-gauge road mentioned in the complaint or any railroad run- 
ning south from said city of Portland or between points or places 
south of said city, and that prior to the pretended leasing in the 
complaint mentioned the whole of defendant's capital stock had been 
coutributed and applied in the construction and equipment of such 
roads running and located between places in the eastern part of the 

suid State as aforesaid, and the terminiof which are described 
16 in its articles of incorporation, and which roads are entirely 

diferent from the said narrow-gauge railway mentioned in the 
complaint and have no near connection with or relation thereto: 
that said narrow-gauge railway Is located wholly in the western part 
of said State and is confined to and extends between points south 
of the said city of Portland. 

Defendant says it is not true and it denies that at any time the 
said plaintiff or this defendant made, executed, acknowledged, or 
delivered under their several or respective corporate seals or other- 
wise any indenture of lease or the pretended indenture of lease in 
the complaint described, or that plaintiff did at any time demise 
to defendant for any term the said narrow-gauge railway called in 
the said pretended lease “ the existing railway” or any railway or 
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any rolling stock, appurtenances, or locomotives, or that defendant 
by any lease or otherwise covenanted, promised, or agreed to pay at 
any time any installment of rent or any rent; and defendant alleges 
that its stockholders never authorized the said pretended contract of 
leasing or consented or assented thereto or to the diversions of any 
of defendant's capital contributed as aforesaid to new objects or en- 
terprises not contemplated when said capital was contributed. 

Defendant says it is not trae and it denies that there is due or 
owing from defendant to plaintith any installment of rent or any rent 
or any suny of money whatever. 

Wherefore defendant prays judgment against the plaintiff for its 
costs and disbursements. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Attys for Def't. 


STATE OF OREGON, 

County of Multnomah. | 

[, Theodore Wygant, being first duly sworn, say: I am the secre- 
tary of the defendant, and that I believe the foregoing answer to be 
true. 


THEODORE WYGANT. 


Subseribed and sworn to before me this 20th day of June, A. D. 
1855. 
[SEAL. | W. T. HUME, 


Notary Public Ln and for Oregon. 


17 We hereby admit due service of the within answer by 
service upon us, at Portland, Multnomah county, Oregon, this 
22d day of June, 1885, of a duly certified copy thereof. 
WHALLEY, BRONAUGH, NORTITUP & DEADY, 
Attys for PU. 


Endorsed: Filed June 22, 1885. R. H. Lamson, clerk. 


1S And afterwards, to wit, on the 29 day of June, 1885, there 
was duly filed in said court a motion in words and figures as 
follows, to wit: 


19 In the Cireuit Court of the United States for the District of 
Oregon, 


THe Orecontan Rarpway Company, Limited, Plaintiff, 
iS. 


THe Oregon RAILWAY AND NAVIGATION Company, Defendant. 


Now comes the plaintiffin the above-entitled action and moves 
the court to compel defendant to make more definite and specific 
that portion of its answer herein commencing with the word “ De- 
fendant,” on line 15, page 4, and extending to and including the 
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word “contributed,” on line 10, of page 5 of said answer, so as to 
render it capable of being ascertained therefrom whether the execu- 
tion of said lease is intended to be denied, as matter of fact, for want 
of being signed or sealed by or on behalf of either of said corpo- 
rations, and, if so, which of them, or whether its execution is in- 
tended to be denied as matter of law because of the claimed want 
of power and authority on the part of said parties to execute the 
sume as alleged in said answer. 
WHALLEY, B RON AUGH, NORTHUP & DEADY, 
Atlorneys for Plaintiff. 


We hereby acknowledge service of the within motion by delivery 
to us of copy, certified by Ek. C. Bronaugh, of att’ys for plaintiff, on 
this June 29, 1SSo. 

DOLVPIL, BELLINGER, MALLORY & SIMON, 
Attys for Def't. 


Endorsed: Filed June 29,1885. R. H. Lamsvn, clerk, by R. B. 


Lamson, deputy. 


20) And afterwards, to wit, on the ord day of July, 1885, there 
was duly filed in said court a notice in words and figures as 
follows, to wit: 


21 In the Cireuit Court of the United States for the District of 
Oregou. 


THe OREGONIAN RAILwAy Company, eT 


Tarntil, 
Pla ? Action at Law, 


rr ’ ‘ : *- ). Je 
Tue OreGon RAILWAY AND NAVIGATION — ” 


PANY, Defendant. 


To Dolph, Bellinger, Mallory & Simon, attorneys for defendant in 
the above-entitied action : 

You are hereby notified that on Wednesday, July Sth, 1885, at 
10 o'clock a. m., at the U.S. court-room, in Portland, Oregon, or as 
soon thereafter as such motion can be heard, the plaintiff in the 
above-entitled action will move the court to set down for hearing 
the motion of plaintiff to make more specific a portion of defend- 
ant’s answer in this action, which portion of said answer is in said 
motion definitely deseribed. 

WHALLEY, BRONAU GH, NORTHUP & DEADY, 
Altor: HEYS for Plaintiff 


The foregoing notice served by certified copy to us delivered on 
this 3rd day of “July, LSS5. 
DOLPH, BELLINGER, MALLORY & SIMON. 


Endorsed: Filed July 3, 1555. KR. H. Lamson, clerk. 
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22 And afterwards, to wit,on Wednesday, the Sth day of July, 

1885, the same being the 39 judicial day of the regular April 
term of said court—present, the Honorable Matthew r’, Deady United 
States district judge, presiding—the following proceedings were had 
in said case, to wit: 


99 In the Cireuit Court of the United States for the District of 
Oregon. 


THe OreGonran Rarirway Company, Limited, ) 
No. 1143. 


Tie Onecon Rattway axnp NaviGation Company. ) 


scurvy & 18e0. 
} , e . Lc . ml \" = ] * 
Now. at this dav. on motion of Mr.J. W. Whalley, of counsel for 
\ ’ ’ | 1 - } ma 1 . . > 
plaintill, itis ordered that the motion tiled to make the answet 
: , , " ' , 4 . m . al 
herein more specitie be. and the same Is here DV, set for nearing Onl 


4 \? ] tr, -_ . w, | t me . ae , ; x 10 1, ; rs Toe} " TROS 
ox ‘ biti ailterwarads, a, WW iL, ON rhdayv, the ia\ (i JULY, i Pe 
+ : 1 ’ , eg . ? i ° 

. . ; " . s% is 9 ‘* > . 4 | . oa | 

Lie same 41 lly tie bOthy ldiClai GAV Ol he rev Uial Apru 

nw i 

° 7 ‘a9 - . ] > 5 es 
term of said ecourt—present, the Honorable Matthew P. Deady, 
. . ; : : , " ’ ‘a 
United States district judge, presiding—the following proceedings 


, ‘ . , al . 7 . . . os 
2.) In the Cireuit Court of the United States for the District of 


Tik OREGONIAN Ratrway Cowpany. Limited. 


THe OrneEGON RAILWAY AND NAVIGATION COMPANY. J 


, 
Now, at this dav, comes the plaintiff, by Mr. E. C. Bronaugh, of 
} > + & & . ? 
counse nd the defendant, bv Mr. C. B. Bellinger. of counsel, and 
, + * _* + 
this cause comes on to be heard on the motion filed to make the 


answer herein more specilic, and Was argued DV Counsel: Whereupon 


{ 


: , | : "e : | : . } 
it is OFUdcreu Lhial Salad MIOLION be, ANG Lii@ Sallie Is hereby. overruled. 
. 
. + + ’ 
sr} ’ +; ? " | +f By | ? «> a 4 
i ‘) dine id j sia % eeneir aeen' Wictlit Leti davs. 
. 

. . ° ' . . 7 
+) . P| , : , . 7,° ; / 
wAS) Ana iterWards, to wit, on the Lob ' I J 


(j LV OL . uiV, iSso, there 
Was Gduiyv Hied 1n sald court a motion lu wore is and vfhgures as 


follows. to wit: 
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27 In the Circuit Court of the United States for the District of 
Oregon. : 


THe Ornecontan Rattway Company, Limited, 
Plaintiff, 
vs. AtLaw. No.1120. 
Tut Oregon RatLway AND NAVIGATION Com- 
PANY, Defendant. 


Plaintiff, 
vs. 
THE OreGon RAILWAY AND NAVIGATION Com- 
PANY, Defendant. 


{ 
THe OREGONIAN Rattway Company, Limited, ) 
» AtLaw. No.1143 


‘THe OrrEGONIAN Rattway Company, Limited, ) 
Plaintiff, 

Us. » AtLaw. No.1147. 
THe Ornecos RAILWAY AND NAVIGATION Com- | 
paANY, Defendant. 


Now comes the defendant and moves the court that all these ae- 
tions be consolidated into one and for such further or other order as 
may be just. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Def't. 


Due service of a copy of the foregoing motion is hereby acknowl- 
edged this the 15th day of July, LSSS. 
WHALLEY, BRONAUGH, NORTHUP & DEADY, 
Attys for Plaintiff. 


Endorsed: Filed July 16,1885. RR. Hf. Lamson, clerk, by R. B. 
Lamson, deputy. 


28 And afterwards, to wit,on Monday, the 20 day of July, 

1SS5, the same being the 44th judicial day of the regular 
April term of said court—present, the HIlonorable Matthew P. 
Deady, United States district Judge, presiding—ihe following pro- 
ceedings were had in said case, to wit: 


29 In the Cireuit Court of the United States for the District of 
Oregon. 


THe Orecontan Rattway Company, Limited, ) 
vs. No. 1145 
Tue Oregon RAILWAY AND NAVIGATION Company. { 


Jury 20, 1885. 
This cause was heard on the motion to consolidate this cause with 
cause No. 1120, The Oregonian Railway Company, Limited, vs. The 
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Oregon Railway and Navigation Company, and cause No. 1147, The 
Oregonian Railway Company, Limited, vs. The Oregon Railway and 
Navigation Company, and was argued by Mr. E. C. Bronaugh, of 
counsel for the plaintitl, and Mr. C. B. Bellinger, of counsel for the 
defendant. On consideration whereof it is ordered that the motion 


» 


be. and the same is hereby. denied. 


30 And afterwards, to wit, on the 20 day of July, 1585, there 
Lit J court an amended complaint in words 


Wis dul ibied 
and figures as follows, to wi 
5) | [nt Circuit Court of the United States for the District of 


> 
{ yy" (Or). 


THE OREGONIAN Ra VAY Company, Limited, ) 
Plamtif. ' Action at Law. 
No. 1148. 


THE OREGON IWAILWA LNI NAVIGATION ComM- | 


, . ] > 
LNY, Vetendant 
>) ; i}' Co ‘ . ] : * ) ’ ‘34 ‘ ' ) ] ‘ }, , } 7 ‘ 
| bathabiil bo] cLiiis bie tdi ea) Lint cit’, ilist (jerendadabntl In the above- 
‘ 
eq } be . | l ‘ | on og ; br atd? ry . : 
entitied action, filed DY Leave OI Court. aileces— 


TI yf ‘ ‘ 1] +} is } ,’ ; ‘* , , ¢ } ‘ ’ . " af > . . | ° 
rial aL ali this Lliles merelnaiver stated tile pricdaaduii Was ane how 


isa corporation duly created, established, Incorporated, and organized 
under tl : 

Gireat | 
and is a citi 
railroad and other propert 
tioned and deseribed, | } rincips 
Scotland. 


i 
Pose 1? %» ' ; lar " , +4 i , 4 7 oe 
Pbitadlitl COTO KTiOW TI as Lijit? Coll pPAbles at be ] 4. 
t } 


P oss Oca 8 ‘? } ’ ; . . " , 
Bry ali, and Is the owner of that certain 


"ahs ont - oe I * sf ' berel ‘ ; ’ . on ty } ‘ . Fes 4 
Phiat im fh Vis APticies Ob TNCOrporation and Memorandum of 
‘ J 
. - . ‘ ’ 
i > | > 7 ' 2 
ASSOCLALION bib@ preaily i i IN Aidta ane 7 4 is IM Wel fo own Operate, 
and lease said railroad and other prop riv, and thatin and bv its 
memorandum of association one of the obteets for which tiie Plaine 
. . bs ‘ } - , . . 
tiff was and is incorporated and established is expressed and declared 
} '% } | } " . ‘ , ! 
to be the building, constructing, reconstructing, dive PUitige, CQUUIpD- 
, err) , ror trei.cy SITler «af Se ssce 4 netarrin, . . 
ping, ownhins, O| 72 coe eeae.s . ope i SEC EES o iba i if rrilig ij] (Iisposllig 
+ * } . 2 t J ) » P | 
ot (>| peta iici™ ' .” ee CoLtie | vis aal pal riii’’ Phowiliae, ified Operailpnye or 
. . = [ 7 oe 
othe rwise tis itie’, WOoOrK I SP. Gv] (eaill 4 ck hit Or ATi =llCil raliiwayv or 
' } } ° . , 3s 
i Aca oi - . . ; ‘ - _ 
rauwavs, rairoad or ratliroads, In the State of revgon and the lerri- 
“— \\ bear yf *% .% +] . | . ; ] ~~ * ; ; ’ 2% .+ 
tory Oy} iLsill ba; ONFEbe BEE iit LiL CCd «+ ELC’S Gi Ame rica, or ae either 
a . ** v4 } ; oe dh ; ‘ 
Oi Lieb, O bet Veen) SUCTE POINtsS In suld State or Perritory or 
>.) ~~ «Of ; : 
Zz cise Where VioPtil \me) 1 as Inav irfotn time to LThi¢ le 
! } ’ t ry i } | 
; ; > " " . 
Persad) \ Lo} i‘ j i ‘ 1! mi UN Sillt] Co ij Lil’ 17) | Lie CAaTrVve- 
t } i 
[7 «> >) ~ ' ~ ? . & ? ’ ,f gaye . P’ 
pc A i.e ape i =o ‘ 4h a i Li it'd lij i i bidit walled int irtil 
; ; yf ' ' ] | ? ’ 
On and the Going ana performing of ail other acts, deeds, and other 
Operations Connected With FauWwavs and railroads in the satd State 


Phat defendant at all the times her: hafter mentioned was anid 


how 1s a corporation duly bneorporated and organized under the 


oo. ‘ : , ‘ 

' _ . ° . | ; a . . ; . . » - ’ 

ana Perrito ~ te 4 ner Of Liem reiscewWliere lf) North Amertea. 
; 


P * oors40 6 ? Pca at j . . i : ea } + | 9 » P 
c iaiWws Oj] CIPreei 1h eh iii tl] ‘ Ly bch Lita aeene blicielr Liiiht bia W of 


/ 
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general incorporation laws of the State of Oregon, and is a citizen 
of said State, and has its principal office at Portlaad, in Mult- 
nomah county, in said State, and that in and by its articles of in- 
corporation the defendant took and had and has power to operate 
and lease the said railroad and other property hereinafter men- 
tioned, and that one of the objects for which defendant was and is 
so incorporated is specified in its articles of incorporation to be— 

“To purchase or consolidate with or lease or operate and main- 
tain, on such terms as may be agreed upon, any railroad or rail- 
roads in Oregon, Washington, Idaho, or Utah, with its or their roll- 
ing stock, equipments, or appurtenances, and to complete the same 
to its authorized terminus.” 

That prior to the making and execution of the indenture of lease 
hereinafter mentioned the board of directors of the plaintiff corpora- 
tion did adopt and pass a resolution in and by which the said 
plaintiff corporation was authorized and directed, by its proper 
officers and agents, to sign and affix its corporate seal unto, acknowl- 
edge, and deliver such indenture of lease, and that the board of di- 
rectors of the defendant corporation in like manner, prior to the 
making and execution of said indenture of lease, did pass a resolu- 

tion in and by which the defendant corporation was author- 
oo ized and directed, by its proper officers and agents, to sign and 

affix its corporate seal unto such indenture of lease, and to 
make, acknowledge, and deliver the same; and that thereupon and 
thereafter, and as of the Ist day of August, A. D. 1851, the said 
plaintiffand defendant corporations did each enter into, in writing, 
and by its proper officers and agents sign and affix its corporate seal 
unto, acknowledge, and deliver,a certain indenture of lease, bearing 
date the said Ist day of August, 1551,in which it was and is ex- 
pressed and stated that “the parties hereto, pursuant to resolutions 
of their respective boards of directors duly authorized the same, have 
caused these presents, executed in duplicate, to be sealed with their 
respective corporate seals, and the said Oregonian Railway Company, 
Limited, has likewise caused these presents to be signed by iwo of its 
ordinary directors and by its secretary, aud the said Oregon Railway 
and Navigation Company has likewise caused these presents to be 
signed by its president and by its assistant secretary the day and 
year above written.” 

And plaintiff alleges that said indenture of lease was so signed 
and sealed, and that therein and thereby, for the consideration 
therein mentioned, the plaintiff did demise to the defendant, for the 
term of ninety-six vears from said Lst day of August, A. D. 1551, the 
“existing railroad ” then owned by plaintiff.and commonly known as 
the narrow-gauge railroad, in the State of Oregon, together with cer- 
tain equipments and appurtenances, and which In and by said lease 
is substantially as follows: 

“Consisting of two branches, namely, the East branch, beginning 
at or near Ray’s Ferry and running south to Brownsville, and ex- 
tending, including sidings, to seventy-four miles or thereabouts, 
with a branch to Waldo, extending, including sidings, to five miles 
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or thereabouts; and the West Branch, beginning at Ray’s 


O° Ferry and running south to Monmouth, with branch to Sher1- 

dan, and extending in all, including sidings, to fittv-five 
miles or thereabouts ” together — certain proposed extensions 
thereof, th all stations, depots, sidin , pumps, t tanks, yards, Ware- 


houses, ban shops, and other works ail conventences, and the 
right of way,thirty feet in width on each side from the center of the 
track of said railroad, and the extensions thereof and the rolling 
stock of said railroad, with all tools, machine ry, Implements, sup- 
ples, and equipments of every deseri 
the said lessor was then entitled or 
to which it should at any time thereafter become entitled in connece- 

tion with tid railroad and “Ald por posed extensions iis aforesaid, 
That in and by suld lease the said plaintiff did reserve and the 
defendant did therein and thereby promise, covenant, and agree to 
for the said ratlroad and other 


tion, and all franchises, rights, 


powers, and privileges to which 


pay to plaintiff an annual rental | 

property in sald lease mentioned ot tLwentlyv-« lor tit thou sand pounds 
sterling money of Great Britain, in half-vearly pavments of fourteen 
thousand prot dar ds sterling each,on the loth day of May and the llth 
day of Novesnber In each year, in advanee, for and during said 
term. 

That defendant thereupon entered Into possession of said demised 
property, and on the loth day of May, ISS., an installment of rent 
amounting to fourteen thousand pounds sterling became due and 
pavable to p prone from defendant under the terms of said lease 
Which defendant fatled) and 


and the Coverall therem eontained, 
still owing 


refused to pay an a Which is now past due and which is 
and unpaid by defendant to plaintiff, together with lawful interest 
thereon from and after the said Jo h day of May, A. DD. 188s. 

That the equivalent of said sum of fourteen thousan: pounds 


sterling in lawful monev of the United States is the sum of 
oi pes : ‘, @ j - , + + ° } 1) ee 
ope) SIXT V-e10T) thousand one hundred and thitrtV-one doilars 


Wherefore plaintifl “eso ening Hoek walnst said defendant 
for the sum of S6OS,151.00 and interest thereon from the loth dav of 
May. | SSo. at | val rate of laedel mail for the costs and disburse- 
tents of this action 

WHALLEY, BRONAUGH, NORTHUP & DEADY. 


. } . . a 
Aft "dhe iis frs7’ Plaintitt. 
* ~ 


ciatamengoetsng OF AMERICA, ) | 


District of Oregon, oy 
I, Hugh Roger, being duly sworn, sav on oath that I am the at- 
torney-in-fact of the above-named plaintiff and its agent, and that 
the foregoing amended complaint is true as | verilv believe, and 


that the reason that [ make this veritication is that none of the ofti- 
cers of the plaintiff? corporation are now in we district of Oregon, 


HUGH ROGER. 


Subscribed and sworn to before me this the 20th dav of July, 
1). ISS). 


PAUL R. DEADY, 


nited Slates ( re vil f ‘ourt 2 OM MISSIONEr for the District of Oregon, 
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: DisTRICT OF OREGON: 


Due service of a certified copy of the within amended complaint 
is acknowledged this 20th day of July, 1885, at Portland, in said 
district. i 
DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Defendant. 


Endorsed: Filed July 20,1885. KR. H. Lamson, clerk, by R. B. 
Lamson, deputy. 


36 And afterwards, to wit, on the 50th day of July, 1885, there 
was duly filed in said court a motion to strike out in words 
and figures as follows, to wit: 


D> hers 


i In the Circuit Court of the United States for the District 
of Oregon. 


Plaintiff, 


Us. 


Action at Law. 


THE OREGONIAN Rattway Company, Limited, ) 
No. 1143. 


Tue Orecon Rattway axp Navigation Com- 
PANY, Defendant. 

Defendant moves the court to strike out the following portions of 
plaintiff’s amended complaint in this action upon the ground that 
the same are irrelevant and redundant: 

All that portion beginning with the words “ and that,” in the 3rd 
lineof the last paragraph on page one, and extending to and inelud- 
ing the last line of said paragraph, said last line being line 5 on page 
2 of said complaint. 

All that portion beginning with the first line of said last para- 
graph, on said page one, and extending to and ineluding the last line 
thereof, said last line being line 5 on page 2 of said complaint. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Attorine ys for Lu tendant. 


DIsTRICT OF OREGON: 
Due service of the within motion is hereby admitted upon us this 
? 30th day of July, 1555, at Portland, in said district. 


WHALLEY, BRONAUGIL, NORTITUP & DEADY, 
Attorneys for Plaintiff. 


‘Ss Endorsed: Filed July 30, 1885. It. H. Lamson, clerk. 
o8 And afterwards, to wit, on the 30th day of July, 1885, 


there was duly filed in said court a demurrer to amended 
complaint in words and figures as follows, to wit: 
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39 In the Circuit Court of the United States for the District of 


Je 
Oregon. 


THE OREGONIAN Rattway Company, Limited, ) 
Plaintiff. : 
' Action at Law. 
f ‘ . 
re . ' No. 1145. 
Poe OREGON Rathway And NAVIGATION Com- | 
PANY, Defendant. 
Defendant demurs to the amended complaint herein upon the 


) | ] . . ; . ‘4 . " 
ground tliat “ald Compannt hoes 110 state tuects sulicirent Lo) | 


constl- 
tute a cause of action 
DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Def't. 


. , , " a© } ; . ; i ] ’ — , 4? o + . oe : th 
I hereby certify that am one of defendants attornevs 1n the 

: ' : . : " at 7 ** » : ] y . : . 
above action. at) i Loa i i saa ¥ »T) 1hiO i iitl A* 7A ' Lat it? demurrer ls 


well founded in law. 
C. B. BELLINGER. 


DistRICT OF OREGON, 33 


Due service of the Within demurrer Is herebv a lmitted Upon us 


this 30th day of July, 1855, at Portland, in said distriet. 
WHALLEY, BRONAUGH, NORTIHUP & DEADY, 


> 
€ 


Attorneys for Plaintiff. 


Endorsed: Filed July 50,1885. R. H. Lamson, clerk. 
LO And afterwards, to wit. on the 2s day of Septem ber, LSS), 
iled in said eourt a notice in words and 


’ 
i 
[ Oo Wit: 


there was duly 
ficures iis fol] IWS, | 
i] fu the Circuit Court of the United States for the District of 


(JOrecon., 


The Orneconran Rartteway Company, Limited. iaintie, } 
Tue Orrcoxn Rattway AND Navigation Company, De- { 
fendant. } 


To the Oregon Railway & Navigation Company & to Messrs. Dolph, 

Ly linger, Mallory and Simon, its attorneys ; 

You will please take notice that the plaintiff above named will, 
through its counsel, Whalley, Bbronaugh, Northup & Deady, make 
application to the above-entitled court on Monday, the Sth day of 
October, ISS, at ten oclock a. m., or as soon thereafter as possible, 
to set down for hearing the demurrer to and the motion to strike 
out part of the 2d amended complaint tiled herein. 

WHALLEY, BRONAUGH, NORTHUP & DEADY, 
Attorneys for Plaintiff. 


- ee 
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Due service of a certified copy of the within notice is hereby 
acknowledged this 27 day of Sept., 1SS5. 
DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Deft. 


Endorsed: Filed Sept. 28, 1885. R. H. Lamson, elerk, by R. B. 
Lamson, deputy, 


42 And afterwards, to wit, on Wednesday, the 4th day of No- 
vernber, ISS5, the same being the 19th judicial day of the 
regular October term of said court—present, the Honorable Matthew 


) 


r. on ady, United States district pial C. pre siding—the following pro- 


— 


ceedings Were had in salad cause, to WIL: 


1 In the Cireuit Court of the United States for the District of 
Oregon. 


THE OREGONIAN Raitpway Company, Limited, )} 


nie » No. 1145. 


Tuk Oregon Raipway anp NavicAtTion Com- | 
PANY. j 
NOVEMBER 4, 1SS5. 
This cause was heard on the demnrrer filed to the complaint 
herein, and was argued by Mr. J. W. Whalley, of counse! for the 
plaintiff, and by Mr. C. B. Bellinger, of counsel for defendant. On 
consideration whereof it is ordered that said demurrer be, and the 
same is her by, - istained, and that the plarutitl have five days in 
which to amend lis complaint, 


tf And afterwards, to wit, on the 7 dav of November, 1885, 
tnere Was dulv file «| ae ead COUTL A St cond chibi nai d complaint 


: ] | - 4 i] ‘* » 
lnk Words and figures as follows, to wi 


bo In the Cireuit Court of the United States for the District of 
(Orecvon., 


Tue Orecoxtan Rairway Company, Limited, } 
| lagntill, 
rs. - Action at Law. 
THe Orecon RAILWAY AND NAVIGATION Come | 
PANY, Defendant. 


Plaintiff, for amended complaint against the defendant in the 
above-entitlh d action, by leave of the court, allege _ 

That at all the times hereinafter stated. plaintiff was and now Is a 
foreign coporation, duly created, incorporated, and organizea under 
the laws of Great britain ana bre land und: r the act of Parliament 
commonly known us the ~ com] anes aci, 1S62,” and Is a eltizen of 
Great Britain. and is the owner of that certain railroad and other 
property in the State of Oregon hereinafter mentioned and deseribed, 
and has its principal office at Dundee, in Scotland. 
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ry* } . . ‘ ‘ — . r . 
Pnat by section 6 of said “ companies act it was and 1s provided 
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ra’ ] . } } ° ? ‘ .. 
Phat band bV its articles of Incorporation the defendant took 


) ’ , , 
ana liad abd has power to Operate and iease the salad ramroad and 


other property hereinafter mentioned, and that one of the objects 
and purposes for which defendant was and is so Incorporated 
ly Is specified In its said articles of Incorporation to be “ to pur- 
chase or consolidate with or lease OF OFM rate ana maintain, CT) 
such terms as may be agreed upon, anv railroad or railroads in Ore- 


Lor, Washington, Idaho, or Utah, with ats or their roiling stock, 
equipments, or appurtenances, and to complete the same to Its au- 
thorized terminus. 
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That prior to the making and execution of the indenture of lease 
hereinafter mentioned the board of directors of the plaintiff cor- 
poration did adopt and pass a resolution inand by which the plain- 
til corporation was authorized and directed to sign, by its proper 
oflicers ana agents, and two atlix the COP] orate seal untoand ack nowl- 
edge and deliver such indenture of lease; and that the board of 
directors of the defendant corporation did in like manner, prior to 
the making anid execution of sic lease, piss il resolution 1 and by 
which said defendant corporation was authorized and directed to 
sign, by its proper officers and agents, and to aflix its corporate seal 
unto and acknowledge and deliver such Indenture of lease : and 
that thereupon and thereafter, and as of the Ist day of August, A. 
ID). Iss], the said corporations plaintiff and defendant did agree 
upon and cause to be prepared in writing a certain indenture of 
lOnse bearing date the ead | st day of August, A. 1) ISS1, and the 
proper oflicers and agents of the plaintil corporation did duly sign 
the same on plaintili's behalf and did athix thereunto the plaimtitls 
corporate seal and did duly acknowledge such execution by them 
of said indenture of lease as the act and deed of the plarmtitl, and 
the proper officers and agents of the defendant corporation did also 
duly sign the said indenture of lease on defendant's behalf and did 
aflix thereunto the defendant’s corporate seal and did duly acknowl- 

edge such execution by them of said indenture of lease 
1S as the act and deed of the dexondant; and the said indenture 

of lease was there pon duly cle liveresd by each of sated Cor- 
porations lo thie other, as directed by the said resolutions. 

That in and by said indenture of lease the plaintill, for certain 
eood and valuable considerations therein mentioned, did denise and 
let to the detendant for the term of ninety-siIx vears from said Ist 
dav of August, A. D. ISS], the “ existing railroad ” then owned by 
plaintiff and commonly known as the narrow-gauge railroad in 
the State of Oregon, together with certain equipments and appur- 
tenances, and which in and by said lease is substantially as follows : 
* Consisting of two branches, name iv, the Rast Branch, begining 
at or near Rav’s Ferry and running south to Brownsville and ex- 
tending, including sidings, to seventy-four miles or thereabouts, with 
a branch to Waldo, extending, including sidings, to five miles or 
thereabouts; and the West Branch, beginning at Ray’s Ferry and 
running south to Monmouth, with branch to Sheridan, and extend- 
ing in all, including sidings, to fiftv miles or thereabouts,” together 


with certain proposed extensions thereof, with all stations, depots, 
sidings, pumps, tanks, vards, wareliouses, machine shops, and other 
works and conveniences, and the right of way thirty feet In) width 
on each side from the eenter of the track of said ratlroad and the ex- 
tensions thereof, and the rolling stock of said railroad, with all tools, 
machinery, implements, supplies, and equipments of every deserip- 
tion, and all franeliises, rights, powers, and privileges to which the 
sala lessor Wiis then entith d or to whit I it should ul any time there- 
after become entitled in connection with said railroad and said pro- 
posed extension ius aforesaid, 
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That in and by said indenture of lease the said plaintiff 
49 did reserve and thedefendant did therein and thereby promise, 
covenant, and agree to pay to plaintiff an annual rental for 
the said railroad and other property in said lease mentioned of 
twentw-eight thousand pounds sterling money of Great Britain, in 
half-yearly payments of fourteen thousand pounds sterling each, on 
the L5th day | May and the Lith day of November in each Vear, 1 
advance, for and during said term. 
That defendant thereupon entered into the possession of said prop- 
erly, and that on the loth day of M iV, A. D. 1SS5, an tustallment of 
rent amounting to fourteen thousand pounds sterling became due 


and payable to plaintill from defendant ander the terms of said lease 
ana thie cCoVvebatits this reli comtannne dd. whieh inystea liane lit of rent last 
mentioned the defendant failed and refused to pay and the same 
still remains and now is due and owing and unpaid by defendant to 
plaintifl, together with lawful interest thereon from and after the 
sald loth day of May, A. D. TSs5 

That the equival ht ol sald “tit of fourteen thousand pounds 
sterling is in lawful money of the United States the sum of sixty- 


lit thousand (odie | mndred ania thirty-one dollars. 


Civ }! 
W here hore platntill pri 1 \ - rdorny lhe LAL st sited defe nedant for the 
sum of S6S,151.00 and interest thereon from the 15th day ot May, 


’ ? 


1SS5, and for the costs and disbursements of this action, 


WHALLEY, BRONAUGHIT, NORTITUP & DEADY, 


Atlorne ys for Plaintill. 


STATE OF OREGON, 

Mulino ah f cnly. i 
? 
fhe’ TAM. 


aging avent of the above-named corporation, the Oregonian ie 


I, Hugh Roger, being duly sworn, say on oath that Tam t 


: s | ‘ | ; : . j ‘ 
wiv ¢ OMMpAnY, Limited, tial bibl Line Tore rOwMY COMM LAL Is true las 
l verily believe. 


HUG ROGER. 


Subseribed and sworn to before me this 7 dav of November. A. D. 
LSS. 
[SEAL. | U.S. GRANT MARQUAM, 
Note y Public fr]? Oregon. 


ee 


Due Si rvice Dy certitl (] COPY of tha within chine nad 7 complaint 
hereby acknowleda d tliis NOV. a ISS. 
DOLPH, BELLINGER, MALLORY & SIMON, 

Att'ys for Defendant. 


5 


indorsed: Filed Nov. 7, 1885.) Rt. IL. Lamson, clerk, by R. B. 
Lamson, deputy. 


50 And afterwards, to wit, on the 16 dav of Nov.. 1SS5. there 
was duly filed in sa 

1] 

i 


i 
in word and figures as fol 


| 


ht Court an answer to chibi reli & Hvpelanet 
OWs. LO gi 


~ 
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5] In the Cireuit Court of the United States for the Distriet of 
(oregon. 


THE OreGontaAN Rattway Courpany. Limited, Plaintiff. 


is 


Ture Oregon Rainway ann Navicatioxn Company, Defendant. } 


Defendant answers to plaintiff's amended complaint herein— 

That it is not true and defendant denies that plaintiff at any time 
Was or isa foreign corporation or Is atalla corporation Or is cre- 
ated, Incorporated, or organized under the laws of Great Britain and 
lreland known as the companies act of 1862 or under any laws or 
law, whether of Great Britain and Ireland or otherwise, or is a citi- 
zen of Great Britain or is the owner of that certain railroad or other 
property mentioned in the complaint or has its principal or any 
office at Dundee, in Seotland 

That it is not true and defendant denies that about the 30th of 
April, 1880, or at any time any number of persons subscribed their 
names toa memorandum of association or did otherwise compiy 
with the requisitions of said companies act of 15862 or did thereby 
or by any act form plaintiff an incorporated company. 

That it is not true and defendant denies that under or by virtue 
of any law or memorandum of association plaintiff took or ae- 
quired or had or has power to construct, own, operate, or lease the 
rallroad mentioned in the complaint or anv railroad or other peop 
erty n) Oregon, or that it has anv memorandum of association : and 
defendant alleges that the plaintiff has never specified in any ar- 
ticle or memorandum of association or otherwise the termini of the 
railroad or roads so mentioned: that as to whether any pretended 
memorandum of association of ) intit! sets forth, as an object or 

PUP Pose for which relsaanetitl Pei if nds to be lncorporated, the 


ov matters and things In the complaint set forth, defendant has 
hot knowledge or Informat on suttieient to form il bo lief: and 
defendant denies that the State of Oregon at anv time recognized 


existed or incorporated 


} 


hy miWw or otherwise thie plaintitl as i ul 


foreign or other corporation or as having any of the powers 
in thie complaint mentioned, or that it consented to the exer- 
cise of any such powers within the State: and as to the pre- 
tended powers of plait) defendant alleges that the laws of 
Great Britain under which plaintiff pretends to be incorporated 
provide with reference to ry) mitions formed tha reunder: thiat 
the Thiet morandum of association al i othe articies of assoclation, 


where sneh articles are required, shall set forth, among other 
things, C the objects for wi) Clip tie PyPOrp dss i COM Mpany Is to by estab- 
lished,” and that upon compliance with certain provisions of said 
laws the subseribers Lo sald memorand Ly) ail articles shall there- 
upon be a body corporate, capable of exercising all the functions of 
ali Incorporated COTMpPAany, having preryn tual succession and a com- 
ion seal, with power Lo hole ma: al defi ndant alleges threat there 
is no other or further provision of the said laws relating to the 
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powers of or conferring power upon corporations created or existing 


thereunder. 
That itis not true and defendant dentes that in or by its articles 
took or had or has power to 


} 


of Incorporation or at all defendant 
operate or lease the railroad or other property inthe complaint men 


tioned ’ anid (| fondant nllewes that the mily road or roueds Which If 

Wiis organized to owh or Operate or which ii ever hese] coy lias }) Wer 

to own or operate and which are mentioned in its articles of inmeor- 

poration extend cast from the city of Portland, Oregon, and be- 

tween points in the eastern part of said TT 
. 


. } } ’ . . 
ritorv, ahd ado tot buciide or iy Connectllon With 


Lhe Complain citi there 


-.) | 4 . : ] . , i 

Oe the said road or roads referred to rn 
1] , } ' e Pare leinyt j ' - . 
aiieged to have been dethnised to dehenaanl Libail sala’ road ol 

. | . ) " , . _ , 

roads co nllewed to lave been dethised @eXtenad south Trot sated city 


and between polnts wholly south thereof, and are distant from the 
nearest pomnt sbout thirty miles from suid citv.; and defendant fur- 


11 j H ? ’ £ ‘4 ‘ »,? Rusa 
ther auiieces that the whole of it- capital Stock Was Contrivbtted Tol 


and applied in the construction and equiuipm 
mentioned as aforesaid in its articles of 
east from the said citv of Portland and between potuts in 
ern part of said State and Washington Territory 

That as to whether the pretended board of direetors of plaratitl 
did adopl Or Piss a resolution authorizing thie s1enineg UT s | 


adilher or 
? } } 
pretended indenture of lease iy 


acknowledging by plairmtith of the 
thie complaint mentioned, de en 
tron sutlicrent oO forma belief: tlist 

denies that ward of directors did at 

resolution in or by which defendant was authorized or directed to 
Its corporate =O lhnto oor ack now leds or delive r 
defendant denies that at any 
time the plamntith and defendant or cither of them did) agree upon 
In the com- 


| 


lant lias not knowledeve or informa- 
it is not true and defendant 
defendant's b Any time pass a 
nor to atl 
such or any indenture of lease, and 


a 
* om, 


or cause to he prepared the alleged bhaeds ture ol lense 

| lense, or that such il: eel oy 
' ] oF 

defendant or by 


of plamtuth or 


plain mentioned or anv indenture of 


any indenture of lease was signed by plamtiul or 
the porn pve r othicers of either. or that the ¢ porate seul 


] 
i 


defendant was by anv authority of the board of directors of plarotith 


or det nalan thine d to siitd pode if TH d I ase, OP that the Sanne Was 
duly acknowledged by either plaintuY or defendant, and as to said 
matters defendant all ves that at the time of the pretended pruaissage 
sald resolutions defendants board of directors was 
4 composed (>| 

all tithes prior thereto: 
to hold il spechal meeting of said board: tliat ual sala pretended 
Tit eling sald four members assumed to puiss a re solution authorizing 


of thi 
eleven Dersolls or rembers anid =() lysacd heen nut 
that four of <td me nibers assumed 


and directing the execution on behalf of defendant of the said pre- 
tended lease: that resolution Is the same menttoned in the 


sill 


. 


complaint herein as having been passed by defyndant’s board of 


directors authorizing and directing said alleged contract of le 


and the action of said four directors In assuming to pass sald reso- 
lution is the action relied upon by platntil as constituting the 
Passauye Ol the sald pretended resolution in the complaint hien- 


Soke 


ccna easy 


ee 
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tioned ; that no other resolution was passed or pretended so to be 
authorizing or directing any of the officers of defendant to sign, 
execute, seal, or acknowledge or deliver or to In anv manner exe- 
cute said pretended lease; that said pretended mecting was nota 
regular or stated meeting of said board, but was a special meeting 
so far as it could at all be a meeting. 

‘That there were only four of the members of ny fendant’s sald 
board present or voting Or Fepr sented thereat, and defendant 
alleges threat no ti tice oft the object lor which sald pretended ineetl- 
lig Was to be hye ld Wiis eiven to the bie real rs ot satd board, 

That it is not true and defendant denies that In and by any 
indenture Ol len t polarntitl detiised or let Lo defendant for any 
term the property in the complaint mentioned; and defendant 
alleges that at the time of the pretended execution of the said 
alleged lease the principal office of defendant was in Portland, 
Oregon: that one Tlenry Villard was president of defendant and 
one ‘Trolius Tyndale was its assistant secretary: that said Villard, 
acting solely upon the authority of the said) pretended resolution 
and without any authority or direction whatever from defendant, 

by ne at that time 1) this CILV ot New York, signed defend- 
eo ants hame to the sad pore ten rf 7 bryede nture ol le ase, and the 
suld Pyndale, at the same place and acting upon the same 
authority, attached thie reto it fendants corporate sent, which acts 


constitate the pretended execution by defendant of the alleged 
lease In the complaint mentioned and relied upon; that the stock- 
holders of defendant did not at any time ratitv, approve, or confirm 
the said acts of said Villard and Tyndale or the said pretended 
dt hiise, 

That it is not true and defendant denies that Iny said alleged in- 
denture of lease or otherwise plarntiel reserved or defendant promis dL, 
covenanted, or agreed te pay plarntitl the annual rental of twenty- 
eight thousand pounds sterling or any sum whatever, or that any 
installment of rent or any sum of money at any time became due or 
pavable to plaatntitl from defendant under the terms of the said pre- 
tended lense or the eovenants thie reol or oth rwise, 

Defendant admits that it ent red Inte the possession of the pProp- 
erty in the complaint mentioned about the time therein stated, and 
that it continued in such possession until the loth day of May, 1Ss4; 
that on the said 15th day of May it offered to restore all the said be- 
fore-nentioned property to plaintifh and requested plaintiff to re- 
ceive the same; that defendant had theretofore fully paid to plaintiff 
for the use and occupation of said) property up to said date and in 
full of all claims and demands arisiiige Upon or claimed to be due 
under the said pretended I ase to ssid date: that thereupon plaintiff 
requested defendant to continue in the possession of said property 
and operation of said road for the further period of six inonths, to 
prevent losses and emmbarrassments that might result to plarntitl from 
discontinuing such operation, whereupon it was mutually agreed 

between plaintiff and defendant that to prevent such losses 
ob and embuarrassments defendant would continue in the posses- 
sion of said property and in the operation of said road for the 
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further period of six months from that date, so far as the same could 
be done without serious loss to defendant: that it was a stipulation 
of said agreement that defendant, by so complying with plaintiff's 
request, should incur no legal obligation nor be In any way prej- 
udiced in respect to any claim that might be made against defend- 
ant in respect to suid pore tended lease: that thereupon and in COlll- 
pliance with said request and agreement and not otherwise de- 
fendant continued inn thie Possession of suid property and in the Opera- 


tion of said road until the Sth day of November, 1584, when the 
polit ntifl brought lis suit dbbeequily in the circuit court of the United 
States for the district of Oregon against defendant to compel il specific 
percormance of certain of the covenants In said pretended lease : 
that igh ti thy bringn Wool Sila Suit alie Ihpoon this motion 7 plaintit 
iit) order Wile Thbeteis an Celt) ob) pcr it fered itil from ("" ising Lo Oper- 


ate said road until the further rder of said eourt: that thereatter 


and while said order was in force,on plaintiff's motion therein, one 
Scott was appointed a receiver of the said road and property In sald 
suit: that said Scott therenpon (it1i Wath ied ind entered upon and 
took possession of said road and property, which possession he has 
since had and mow has thiaat tha suidd Sturm of fourteen thousand 
pounds =e rling for which Judgement ts prayed for in this aetion is 


Upon a demand for rental under the said Prete) ded lease jor the siX 
months bevinl bit \l > Lott. ISS. during White I sald rece ive r Was 
in) POSSESSION Ol ahd Ope PaLINNG sal road UT) ler the said order so made 
In satel suit, 
lor a further and separate defense herein defendant alleges that 
on the 24th day of July, 1885, in an action then pending in the 
circuit court of the United States for the district of Oregon be- 
tween the plamtil, The Oregonian Railway Company, Lim- 
t The Oregon Railway and Navigation 
Com pal, and for the same eause of action as that set forth 


- — 
; 


04 ited. and the detendar 


favor of peisintill ana acvuillist thie defendant ae thie Util ot four 
thousand and twenty-eight and 9%, dollars, with interest at the rate 
of eight per cent. per annum, together with costs and disbursements, 
taxed at SZ7.02. 

Thlat thereafter and on the — dav of August, 1885, defendant fully 
pata kan satistied the said judgement. 


in the complaint herein, jadgment was duly rendered and given in 


Wher tore defendant pravs Judgme nt for its costs and disburse- 
Tents here. 
DOLPITL, BELLINGER, MALLORY & SIMON, 
Attys for Detendant. 


District OF Ormedon, 
( cttyely ot Mi fii oth. } 


i, Theodore Wyant, being first duly sworn, say: Tam the seere- 


lary of the defendant, and that T believe the foregoing answer to be 
true. 


THEODORE WYGANT., 


ree tannmneett r ee ee 


AR PIT pe SORE TAB RES 
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Subscribed and sworn to before me this 16th day of November, 
1885. 
[SEAL. } N. D. SIMON, 
Notary Public in & for Oregon. 


District OF OREGON, e.. 

County of Multnomah, j sc 

Due service of the within answer is hereby accepted, at Portland, 

Oregon, this 16th day of November, 1885, by receiving a copy 

thereof, duly certified to as such by C. b. Bellinger, of counsel for 
deft. . 

WHALLEY, B., N. & DEADY, 
Attorneys for PUT. 


I. W. Baltes & Co., law printers. Briefs a specialty. 


ndorsed: Filed November 16, 1885... R. If. Lamson, clerk, by 
it. b. Lamson, deputy. 


58 And afterwards, to wit, on the 20 day of November, 1885, 
there was duly filed in said court a motion to strike out 
in words and figures as follows, to wit: 


59 In the Cireuit Court of the United States for the District of 
Oregon. 


THe OREGONIAN Rattway Company, Limited, Plaintiff, ) 
is | - 
wii , - : » No. 1120. 
Pik OrngEGoN RAILWAY AND NAVIGATION Company, De- » HI 
fendant. 


Now, on this day, comes the plaintifl above named, by its attorneys, 
and moves the court to strike out the following portions of the an- 
swer of the defendant in this cause upon the ground and for the 
reason that such portions of said answer are and each of said por- 
tions thereof is sham, frivolous, irrelevant, immaterial, and redun- 
dant, to wit: 

Ist. The words “or is a citizen of Creat Britain ” on lines 22 and 
235 of puge | of said answer. 

Ynd. Beginning with the words “and defendant” on line 14 of 
page 2 and extending to and including the word “ mentioned ” on 
line 17 of said page 2 of said answer. 

3rd. Commencing with the word “ that” on line 18, page 2, and 
extending to and including the word “belief” on line 25 of said 
page 2 of said answer. 

4th. Commencing with the word “and” on line 4 on page 3 and 
extending to and including the word “thereunder” on line 28 of 
page 3 of said answer. 

Sth. Commencing with the word “that” on line 1 of page 4 and 
extending to and including the word “ mentioned ” on line 6 of page 
4 of said answer. 

Gth. Commencing with the word “and” on line 7 of page 4 and 

4— 257 
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extending to and including the word “city ” on line 27 of page 4 
of said answer. 
7th. Commencing with the word “and” on line 27 of page 
60) 4 and extending to and including the word “territory ” on 
line Soft puapre » ot sid answer, 

Sth. Comenencing with the word “that” on line 9 of page 5 and 
extending to and including the word “ belief” on line 17 of page o 
of said answer 

Mh. Cotmmencing with the word “the” on line 12 of page S and 
extending to and including the word “that” on line 15 of page 8 of 
siild answer, 

10th. Commencing with the word “being | Ot) line bof puge 5 
and extenaing to and ineluding the word “ York ” on line 22 of said 
paige Sof said answer. 

Lith. The words “at the same nlace and” on line 25 of pruige S of 
said answer. 

2th. Commencing with the word “that” on line 4, page 9, and 
extending to ancl Including the word “demise” on line 8 of pragee v 
of said answer 

both. Commencing with the word “ that on line 2S of page Yand 
extending to and ineluding the word “same” on line 5 of page 10 
of said answer 

L bth. Commencing with the word “that” on line 12 of price 10) 
and extending to and including the word “ suit” on line 22 of page 
12 of said answer. 

WHALLEY, BRONAUGH, NORTITUP & DEADY, 
Attorneys for Plaintiff. 
STATE OF OREGON, : 
Cihunty of Multnomah, | ais 

Duelservice of a certified copy of the within motion is hereby ae- 
cepted| at Portiand, Oregon, this 20 day of Nov., 1Ss85, by receiving 
a copy thereof, duly certified to as such by Paul KR. Deady, of coun- 
sel for larntitl 

DOLPIT, BELLINGER, MALLORY & SIMON, 


Attorneys for Lh fe nefant. 


Kndorsed: kiled Nov. 20, 1SS5.) R. HE. Lamson, clerk, by R. B. 
Lamson, deputy, 


6] And afterwards, to wit, on the 24 dav of Nov., ISS5, there 
was duly filed in said court a demurrer to parts of answer in 
words and figures as follows, to wit: 


i? ln the Cireuit Court of the United States for the District of 
(Oregon 


The OrrGontan Raitway Company, Limited, Plaintiff, ) 


is 


Tue Oregon Raipway AND Navigation Company. Defendant. § 


Now comes the plaintul above named, by attorney, and demurs 


— - ——"9@ 
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to the following portions of the answer of the defendant to plain- 
tiffs second amended complaint herein, namely, Ist, to ail that por- 
tion of said answer wherein the defendant pleads to or denies the 
corporate existence or due Incorporation and organization of plain- 
tiffas a corporation or facts relating thereto, or which pleads to or 
questions or denies compliance by plaintiff with foreign or domestic 
laws In the matter of plaintiffs incorporation and organization, or 
pleads to or denles or “attempts to plead to or deny or question the 
powers, rights, privileges, or franchises or ownership of plaintiff al- 
leged in said complaint, for the reason that the said defendant ought 
not to be allowed or heard to Suv or allege that the plaintul Is hota 
corporation or has no power to make the contract herein sued on or 
to make any denials contrary to defendant’s own acknowledgement 
and deed of about August Ist, ISS1, as appears by the said amended 
complaint herein and admitted by the said answer thereto. 
WHALLEY, BRONAUGH, NORPIUP & DEADY, 
Attorneys for Plaintiff. 
STATE OF OREGON, oe 
(ounty of Multnomah. j a 
I. k. C. Bronaugh, do hereby certify that I am one of the attor- 
nevs for the plaintiff above named, and that the foregoing demurrer 
is good im point of law, as I verily believe. 
kb. C. BRONAUGH, 
Atty for Plawtii. 
3 STATE OF OREGON, . 
County of Multnomah, | ‘te 
Due service of the within demurrer is hereby acknowledged, at 
Portland, Oregon, this 24th day of Nov., 1855, by receiving a copy 
thereof, duly certified to as such by Kk. C. Bronaugh, counsel for 
plaintill, 
DOLPH, BELLINGER, MALLORY & SIMON, 


Attorneys for Defendant. 
Endorsed: Filed Nov. 24, 1885. R. HL. Lamson, clerk. 


Ol And afterwards, to wit, on the 27 day of Nov., 1SS5, there 
was duly filed in said court a reply in words and figures as 
follows, to wit: 


Oo In the Cirenit Court of the United States for the District of 
Oregon, 


Tue Oreconxntan Rarpway Company, Limited, Plaintiff, ] 
is > 


Tue Oreoon Raipway anp Navicarton Company, Defendant. } 


Plaintitl, for reply to the answer of defendant to plaratill ’s second 
amended complaint herein, alleges thoat prharmtill las hot knowledge 
or information suthcient to form a belief as to whether or not at the 
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time of the passage of said resolutions by the directors of the defend- 
ant corporation the board of directors was composed of eleven per- 
sons or members or had at any time prior thereto been composed 
of eleven members or as to What number of persons OF members 
composed defendant’s board of directors at any of said times, or as 
w Whether or not four and no more of said directors held any special 
meeting of said board, or as to whether or not at such alleged meet- 
Ing or at anv meeting four members of said board did) pass any 
resolution authorizing or directing the execution of said lease, and 
denies that said lease is or ever was a “ pretended ” lease, and denies 
that the directors of defendant in passing the resolution mentioned 
and directing the execution 
meeting or “assumed or 


in said amended completnt authorizing 
of Said lease “ assumed ” Lo hold said 
“pretended ” to pass said resolutions, and alleges that plaintitl has 


] . > . @ ; . . of . 
nol knowl chore orintformation sutherent to forma belref asto whethel 


ihe resolution whieh it is alleged ino said answer that four of the 
members of defendant’s board of directors assumed to pass is or 1s 
not the same resolution mentioned im the complaint ils having hoon 

passed by defendant's board of directors, or as to whether any 
iit) aetion of four of defendants directors in passing anv Ve solu- 

tion ca the action relied upon by plaintithas constituting the 
passage of said resolauion of defendants board of directors in the 
complaint mentioned, and denies that said resolutiqn was a“ pre- 
tered | resolution, Plarmtil alleges that at has not knowledge or 
Information suthicient to form a belief as to whether no other reselu- 
tion was passed by defendants board of directors authorizing or 
dir cline unv ol A ir nddant soothes rs to Sion, eVECcuUule, se al, or uck how |. 
edve or deliver said lease, and denies that the same is or ever was 
a pretended lease 

Plaintil denies that said meeting was a pretended meeting, and 
alleges that plaarritael has not Knowledge or lnformation suthicient to 
forma belief as to whethe or hat thie Sauhoe Was a regular or stated 
meeting or Was a special mecting of said board, or as to how many 
of the members of defendants board of directors were pest nt or 
Voted or were represented thereat, or as to whether notice of the 
object ot sid necting Was or Was hot eviven Lo all ol thie members of 
defendants said board of directors; but plarntitP alleges that said meet- 
blige Ot defendants board ot dir clors al Which sald resolution hehe 
tioned 1h) said complaint Wiis passed ana adopted Was a theeliing 
duly and properly called and held and was in all respects a lawful 
und authorized me tine of the directors who were pore sent there al, 
and that the said resolution passed by them at said meeting was 
duly and lawtally passed and adopted by them. 

Plaintitl deates that said Henry Villard acted upon the authority 
of any “ pretended © resolution or without authority or direetion 
from defendant ino signing defendant’s name to said indenture of 
lease, and denies Chat said Pyndale, upon any © pretended ” authority 

or Without authority, attached thereto defendant's corporate 
OG seal, and denies that any pretended or unauthorized action 

Ivy either of them constituted the execution bv the detemdant 
of said lease in said complaint mentioned and relied upon. 
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And for further reply to said answer plaintiff alleges that the exe- 
cution, acknowledgement, and delivery of said indenture of lease by 
defendant’s said president, TLenry Villard, and assistant secretary, 
Trolius Tyndale, was, after the making and delivery thereof, duly 
and fully ratified by the defendant, and that defendant, acting ander 
and in pursuance of the demise in said lease contained, and not 
otherwise, on or about the said Ist dav of August, A.D. TSS), entered 
into and took possession of the said railroad and other property in 
said indenture of lease mentioned and desertbed, and continued to 
have possession thereof from that tim until about the said loth day 
of May, A. D. ISS4, under said lease, and during that time reg- 
ularly attorned to plaintiff for said semi-annual installment of rental 
and paid the same to plaintiff when and as the same became due 
and pavable, according to the terms, tenor, and provisions of said 
lease, the said defendant having during all of said time full knowl- 
edge, by its records, of the character of said meeting at which and 
of the number of its members of its board of directors by whom 
sald resolution authorizing the execution and delivery of said in- 
denture of lease was adopted and passed, and having tall knowledge 
during all of said time of the time, place, and manner of the execu- 
tion of said lease by defendants suid pre sident and assistant secre. 
tary and of the contents, terms, and covenants of said indenture of 
lease: wherefore plearrtatl alle tres that defendant ought not now to 


be allowed or heard to deny ‘he exeeution by defendant of 


OS suid indenture of lease or the validity or obligation of the 
contract thereby OVvice need and made 

And for further reply to the matters alleged and set forth in said 
answer plait? alleges that defendant ought not to be permitted 
or heard to di ry the due execution by it of the sand lease hor be al- 
lowed or heard tw sii\ or all ive? that 7 fendant lid hot enter into 
suid contract of leasing nor sign, seal, acknowledge, or deliver the 
said indenture of lease or to make anv dentals contrary to defend- 
units own acknowledgem nt and deed of about August Ist, ISS1, as 
Up pears by tine st cond arene d complaint it reihi, because hereto- 
fore, to wit, on or about the 2sth day of June, TSS4, plaintiff com- 
menced an action at law against defendant upon said lease in plain- 
Hil’s said second amended complaint in this action mentioned and 
described by tihng phuntitfs comphunt in this honorable court 
weaidst the defendant for the recov ry of that certain semi-annual 
installment of rent which aecrued and fell and beeame due and 
owing from defendant to plarntith on the loth dav of Mav, A. D. 
ISs4, under and by virtue of and according to the terms of said in- 
denture of lease and under and aceording to the said stipulation and 
covenant of cle Ie riedaannt tlre relh Cobniaithe 3 where and \\ hereby { he 
detendant did covenant, perotny ~~ nnd neree to pay to the plarmtil 
ila annual rental for the Sule railroad ana othe r Propel tv ith said 
lease mentioned of tWently- lorlit thousand }) unis sterling Toney of 
Crreat Britain 1th half-vearly prayena nts of fourteen thousand pounds 
sterling each on the loth dav of Mav and the 11th day of Novem- 
ber in each vear, In advance, for and during the satd term: that 
summons was duly issued and served upon defendant in said 


eer cA 
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action, and defendant duly appeared therein and made defense 
thereto by answering to the complaint of plaintiff in said ae- 
tion. in and by which answer the defendant denied the 


o-— 


(,‘} ‘ 
ine oaund revistration of its memorandum of association and 
) of plaintiffs principal office at Dundee, in Scotland, 


ue Incorporation iud organization of polaainatidl and the mak- 


and the authority. of plammtith to own, purchase, construct, operate, 
| anv railway in Oregon, and that either plamtit® or de- 
fendant ever had the power or authority toexecute said writing or 
indenture of lease of said ratiway and other property in said) lease 


, . " " ' ’ ) : | . ’ 
deserlibed, aba that the stockholders of defendant 


miehtioned atie 
ever authorized the sare or assented thy reto. ane that alan bee aaa 
by ssid filisWwer the di i¢ hidant alleged arid pleaded threat serial 1, nen 


Was and is unauthorizea and vold, and thacat defendant lieved fully 
paid the rental provided for in said lease for the period during 
Which it held possession of said railway thereunder, to wit, for the 
term ending May Lith, IS84, together with other attempted denials 
and allegations which were In sald answer contained: that on mo- 
tioh of piarntitl certain portions of sid answer Were stricken out 
and plaintul demurred to the remaining portions thereof, whereby 
ahi issue of law Was tendered aus to the suflicrency thereot as al defense 
to the cause of action set forth in said complaint in said action for 
the recovery of said installment of rent which became due and 
owing by defendant to plaintitf on said loth dav of May, 1554, 
amounting to the sum of SGS,131.00, under and according to said 
terms of said lease set forth In said complaint in said action, 

That defendant joined in said) issue, and such proceedings were 
thereafter had in said action that the Issue so joined therein was 
found and determined by this honorable court in favor of plaintiff 
and against defendant, and thereupon the Judgment of this court 
Wits, On} the ISth day of March, LSS, duly re ndered and fivel 1n) 
favor of plamntith agaist detendant for the recovery of the sum of 

S72 715045 of rental and interest then due and owing by 
70) defendant to plaimtifl upon said indenture of lease, and for 

the costs of said action, Which Judgment remains and now Is 
in full force and effeet and in nowise reversed or annulled. 

And tor further reply to sald answer plaintil alleges that defend- 
ant ought not to be allowed or heard to plead to or deny the corpo- 
rate existence or due organization of plamufi iis a corporation or 
facts relating to the organization of plarntitl as a corporation, or to 
question or deny the demise alleged in said amended complaint by 
plaimtifl to defendant, or to plead to, question, or deny the powers, 
rights, privileges, franchises, or ownership of plaintiff alleged in the 
complaint, or to deny the due execution by defendant and plaintiff 
of the said indenture of lease of about August Ist, ISS1, or the Inak- 
Ing of the contract of leasing therein mentioned contrary to the 
defendant's OWT) acknow lodgement, because that Olor about the 2th 
day of June, PS8o0, plarmtil commenced a certain other action at law 
against defendant in this honorable court by tilingacomplaint against 
defendant, wheremn and whereby the due Incorporation ana organi- 
zation of both the plaintiff? and defendant corporations and the right, 


THE OREGONIAN RAILWAY CO. (LIMITED). 31 


power, and authority of each and both of said corporations to make 
and enter into the said contract of leasing and to execute the said 
indenture of lease, and the due and proper execution, acknowledge- 
ment, and delivery thereof by both plaintiff and defendant were set 
forth and duly and properly alleged and pleaded, and wherein and 
whereby it was also duly alleged and deelared that in’ and 
by suld indenture of lease plarcitl did let and demise to de- 
fendant for said term of ninety-six vears the railroad and other 
property in said amended complaint in this action mentioned 
and) desembed, and that defendant as part consideration of 

and for said demise did covenant, promise, and agree to 
i and with plaintiff that defendant would pay vearly to plain- 

ill, and every vear during said term of said lease, and at the 
sume time and place as the rental aforesaid, the sum of six hundred 
pounds sterling money for the purpose of enabling the plaintiff to 
keep uy} Its corporate organization and to pay its officers and ofhice 
CX pelises, and that under said covenant and agreement there was due 
to plaintiff from defendant on the 15th dav of Mav, ISS4, the sum of 
three hundred pounds sterling money, which is equivalent to the 
sum of 8140995 in lawful money of the United States, and that en 
the llth day of November, 1884, under said covenant and agree- 
ment, there was due to plaintif? from defendant the further sum of 
three hundred pounds sterling money, equivalent to the like sum of 
$1,159.95 in lawful money of the United States, and that on the 15th 
dav of May, 1585, there was due to plaintiff from defendant under 
sald covenant and agreement the further sum of three hundred 
pounds sterling money, equivalent to the like sum of 31,460.96 in 
lawful money of the United States, for which several sums of money, 
with legal interest, together with the costs and disbursements of said 
action, Judgment was in and by said complaint demanded. 

That defendant was duly served with summons in said aetion, 
ania duly appeared therein and made defense thereto by unswer to 
said complaint; to which answer the plaintiff demurred, and said 
demurrer was sustained by the court; and thereupon, on the 20th 
dav of July, 1S85, the judgment of this honorakle court was duly 
rendered and given in said cause in favor of plaintitfand against 
defendant for the sum of 84,625.52, being the ageregate of principal 
and interest then due from defendant to piaintiff upon defendant’s 

said agreement and covenant in said lease contained for the 
2 payment to plaintiff of said sum of six hundred pounds ster- 

ling money per annum in said equal semi-annual installments 
for the purpose of enabling the plaintiff to keep up its corporate 
organization and to pay its officers and office expenses and for the 
costs and disbursements of said action ; which said judgment remains 
and now is in full force and etfect and in nowise reversed or 
annulled. 

And for reply to the further and separate answer of defendant 
herein plaintiff denies that on the 29th day of July, 1855, or at any 
time whatever, in any action then pending in the cireult court of 
the United States for the district of Oregon or in any action what- 
ever between plaintiff and defendant for the same cause of action as 
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that set forth in the complaint herein, and judgment was duly or 
otherwise given or rendered in favor of plaintiff or against the de- 
fendant in the sum of four thousand and twenty-eight and .32 dol- 
lars or in any sum of money whatever, either with or without In- 
terest, at any rate whatever, or otherwise,or for any costs or disburse- 
ments whatever, either the sum of 827.02 or otherwise, and denies 
that plaintiff ever at any time commenced any other than this pres- 
ent action against defendant upon or for the same cause of action 
as that set forth in the complaint herein. 
Wheretore plaintiff prays Judgment against defendant as de- 
manded in plaintiffs said second amended complaint herein, 
WHALLEY, BRONAUGH, NORPTIHUP & DEADY, 
Attorneys for Plaintiff. 


STATE OF OREGON, 
Multnomah County, j 


; . 
NAN 


v first duly sworn, do depose and sav that 1 

have read the foregotng reply,and that the same is true as I 

to Vi rily beleve; that Tam the agent ane attorneyv-In-fact of 

the polarmtril, ana that the reason that I tinake this verifiea- 

tion is that there is no officer of said plaintiff now in said district of 
Oregon who can verily said: reply. 


§ Ifueh lower, belie 


HUGi ROGER. 


Subseribed and sworn to before me this 27th day of November, 
A 1). ISS5. 
[SEAL | U.S. GRANT MARQUAN, 
| Notary Public for Oregon. 


STATE OF OREGON, c... 
County ot Multnomah. J peat 


Due st rvice of the within re pl is her 1y\ ae oo pted, ul Portland, 
Oregon, this 27 day of Noy., 1550, by receiving a copy thereof, duly 


— 


certified to as such by Ek. C. Bronaugh, counsel for plaintilf. 
DOLPH, BELLINGER, M. &€ S., 
Attorneys for Detendant. 


Kndorsed: Filed Nov. 27, S85. It. EL. Lamson, clerk. 


74 And afterwards, to wit,on the 28th dav of Nov., 1885, there 
was duly filed in said court a motion to strike out parts of 
reply in words and figures as follows, to wit: 


res In the Cireuit Court of the United States for the District of 
Oregon, 


THE OREGONIAN Raitway Company, Limited, Plaintiff, ) 
Us, * 
No. 1148. 


THE OREGON RaiLway AND NAVIGATION Company, De- | 
fendant. j 


Now comes the defendant above named and moves the court to 
strike out the toliowing portions of the reply of the plaintiff in this 


. . Piste aia : 
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cause, upon the grouml that such portions of said reply are and each 
of them is irrelevant and immaterial, to wit: 

1. All that portion of said reply beginning with line 10 of page 3 
and extending to and ineluding line 10 of page 4 of the same. 

Beginning with line 11 of said page 4 and extending to and in- 
PP line 3 of page 7 of said reply. 

Beginning with line 4 of page 7 and extending to and inelud- 
ing line 15 of page 9 of said reply. 

Defendant also moves to strike out all that nart of said reply be- 
ginning with the word “ but,” in line 22 of page 2 of said reply, and 
extending toand including the last line of said page 2, on the leaned 
that the same is sham, irrelevant, and immaterial. 


DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Defendant. 
District or OREGON: 


service of the within motion upon us is hereby acknowledged, at 
Portland, on this 28th dav of November, ISS5. 
WHALLEY, BRONAUGH, NOKLPHUP & DEADY, 
Attys for TUF. 


endorsed: Filed Noy. 28, 1585. R. H. Lamson, clerk, by R. B. 


Lamson, di puty. 
rir And afterwards, to wit, on the 8 day of December, 1885, 


there was duly filed in said court a notice in words and 
figures as follows, to wit: 


wi In the Cireuit Court of the United States for the District of 
Oregon 


THe Ornecontan Rattway Company, Limited, Plaintiff, 


- , “1 ) ,. ¢ No. 1143. 
Pik OREGON RAILWAY AND NAVIGATION Company, De- | 
fendant. J 


To The Oregon Railway and Navigation Company, the above-named 
defendant, and to Dolph, Bellinger, Mallory & Simon, its attor- 
nevs: 


You are hereby notified that at the hour of 10 o'clock a. m., on 
Monday, the 14th day of December, 1885, the plaintiff above named, 
by its attorneys, will apply to and* move the above-entitled honora- 
ble court to set down for argument ane | he aring the motion to strike 
out parts of the answer and the demurrer to other parts of the an- 
swer of defendant to the amended complaint, and also the motion 
of defendant to strike out parts of the reply to other portions of said 
answer in the above-entitled action. 

WHALLEY, BRONAUGH, NORTILUP & DEADY, 
Attorneys jor Plaintiff. 
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STATE OF OREGON, ae 
( ountly of Multnomah. rf ac 
Due service of the within notice is hereby accepted, at Portland, 
Oregon, this Sth day of December, 1885, by receiving a copy thereof, 
duly certified to as such by FE. C. Bronaugh, counsel for plaintiff. 
DOLPIT, BELLINGER, MALLORY & SIMON, 
Altorie ys for Defendant. 


indorsed: Filed Dee. §, 1885. RR. I. Lamson, clerk, by It. B. 
Lamson, deputy. 


15 And afterwards, to wit,on Friday, the 11 day of Dee., 1585, 
the same be Ing the 42d judicial day of the reoular October 


term of said court—present, the ILonorable Matthew I. Deady, 
United States district judge, presiding—the following proceedings 
were had il ssid case, to Wit: 


rey In the Cireuit Court of the United States for the District of 
Oregon. 


The OrneGonraAn Rarpway Company. Limited. ) 
is . No. 1] ~*~ & 


Tre Onecos Ratrmpway anp Navigation Company. J 


Dix EMBER 11, ISS5. 
Now, at this dav, comes the plaintiff) by Mr. EF. C. Bronaugh, of 
counsel, and the defendant, by Mr. Joseph Simon, of counsel, and 
on motion of plaintifl it is ordered that this cause be, and the same 
is hereby, set for hearing on the motion to strike out parts of the 
answer, the deniurrer to the answer, and the motion to strike out 
parts of the reply on, Monday, December 25, L855. 


SO And afterwards, to wit, on Wednesday, the 30 day of De- 

cember, S85, the same be ing the 4th judicial dav of the 
regular October term of said court—present, the Honorable Matthew 
P. Deady, United States district Judge, presiding—the following pro- 
ceedings were had in said case, to wit: 


S] In the Cireuit Court of the United States for the District of 
Oregon. 


The OreGontran Raitway Company, Limited, ) 
Us, No. 1145. 
THe OrkeGoN RAILWAY AND NAVIGATION CoMPANY. J} 


DrckMBER 30, ISS). 
Now, at this day, this cause comes on to be heard on the motion 
to strike out parts of the reply, and was argued by Mr. John W. 
Whallev and Mr. ELC, Bronaugh, of counsel for plaintiff, and by 
Mr. C. b. Bellinger, of counsel for defendant; on consideration 
whereof it was ordered that said motion be, and the same is hereby, 
denied, 
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8? And afterwards, to wit,on the 2 day of January, 1886, 
there was duly filed in said court a demurrer to reply in 
words and figures as follows, to wit: 


85 In the Cireuit Court of the United States for the District of 
Oregon. 


THe OneGontan Ratrway Company, Limited. Plaintiff.) 
is 
rae ee ™ "No. 1148 
Poe OreGon Rattway anp Navication Company, De- | AS. 
fendant. 


Now comes the defendant and demurs to the further reply of the 
plaintiff, beginning on line 11, on page 4 of plaintiff's reply herein, 
and ending with line 3, on page 7 of the same. 

And defendant also demurs to the further reply in said reply 
contained, beginning with line 4 of page 7 thereof and ending with 
line 15 of page 9. 

And defendant so demurs as to each of the said further replies 
upon the ground that the same does not state facts suflicient to con- 
stitute a defense or reply to the matters and things in the answer 
herein set forth and alleged. 

DOLPH, BELEINGER, MALLORY & SIMON, 
Attorneys for Defendant. 
Districr OF OREGON, ae 
County of Multnomah, " “ig 

Due service of the within demurrer is hereby accepted, at Port- 
land, f regon, this 2 day of Jan’y, ISS6, by receiving a copy thereof, 
duly certified to as such by C. Ih. Bellinger, of counsel for def’t. 

ke. C. BRONAUGH, 
Attorney for Pri. 


endorsed: Filed Jan. 2, 1886. R. Hl. Lamson, clerk, by R. B. 
Lamson, deputy. 


S4 And afterwards, to wit, on Friday, the 16 day of April, 1S8S6, 

the same being the 4th judicial day of the regular April term 
of said court—present, the Hlonorable Matthew P. Deady, United 
States district judge, presiding—the following proceedings were had 
in said case, to wit: 


85 In the Circuit Court of the United States for the District of 
Oregon. 
Tue Ornecoxtan Rartway Compasy, Limited, ) 
is - No. 11455. 


Tue Orecon Ramway axp Navigation Company. J 
Arrit 16, 1SS6. 


This cause was heard on the motion to strike out parts of the 
answer herein upon the demurrer to the answer and upon the de- 
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murrer to the reply, and was argued by Mr. Earl C. Bronaugh, of 
counsel for the plaintiff, and by Mr. C. B. Bellinger, of counsel] for 
the defendant: on consideration whereof it is ordered that said 
motion tostrike out parts of the answer be, and the same ts hereby, 
allowed, except as to the third and eighth clauses thereof, and as to 
which cliuuses it is denied: and it is considered that said demurrer 
to the answer be, and the same is hereby, sustained, and that the 
demurrer to the reply be, and the same is hereby, overruled. 


S6 And afterwards, to wit, on the 16 day of April, 1886, there 
was duly filed in said court an opinion in words and figures 
as follows, to wit: 
S7 U.S. Circuit Court, District of Oregon. 
Mripay, April 16, 1886. 


THe OREGONIAN RAatLway Company, ) 


Limited, | No. 1120. Action on Lease 
v ~ to Reeover Instalment of 
Toe Ornecon Ratpway ano Navica- | Rent. 
TION COMPANY. 
SAME 
Y’. »~No. 1145 
SAM m. | 
SAME ) 


v’. » No. 1178. 
SAME. | 


SAME ) No. 1179. ._ Action to Re- 
v. - cover instalment of Ex- 
Same. | pense Money. 


(1.) Sham, redundant, and immaterial allegations in answer.—<An 
allegation In an answer denying knowledge of a matter alleged 
in the complaint will not be stricken out as sham = unless it ap- 
pears that the same must be false. An allegation in a com- 
plaint that the plarntiel, a British corporation, “is a citizen of 
Great Britain” is meaningless and immaterial and so is a de- 
hial of the same in the answer. [lt is not necessary that a cor- 
poration formed under the law of Great Britain to construct, 
own, operate, and lease railways in) Oregon should specify in 
its Inecmorandum ot “ussoclation the termini thereof, and there- 
fore an all vation dn an answer toa complaint In an action by 
such a corporation on a lease of its road that it had = not made 
such a specification ts Immaterial. An allegation of faet in an 
answer Which Is not per se a defense to the action and is not at- 
tempted to be made so by anV Proper averment Is immaterial, 
A mere dental of the lessee corporation’s power to exeeute a 
lease of a railway In an action thereon by the lessor corporation 


enone ney 


(4.) 


. 
~~ 


” 
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to recover rent is a conclusion of law and immaterial. An alle- 
gation by the lessee corporation in such action that the lessor’s 
road had no near connection with its road, that the capital 
stock of the latter was not contributed to operate leased roads, 
that the lease was not ratified by its stockholders, or that it 
was signed by its president and seeretarv without the state of 
its origin is immaterial. In an action by the lessor to recover 
the rent reserved in a tease an allegation in the answer to the 
complaint that the lessee did not occupy the premises during 
the period for which the rent is demanded is immaterial, unless 
it is further alleged that such non-occupation was the direct 
result of the fault or misconduet of the lessor. 

Estoppel by contract.—In an action by an apparent corporation 
on a lease of its railway to recover an instalment of the rent 
reserved therein the lessee is estopped to deny the lessor’s cor- 
porate existence or power to make such contract. 
Contradictory allegations —When a denial of knowledge con- 
cerning a matter alleged in the complaint is followed by a 
direct averment necessarily implying such knowledge, either 
the denial may be stricken out as sham or the averment as re- 
dundant. 

Judgment on demurrer an estoppel—Judgment on a demurrer 
to a complaint Is as conclusive and binding on the parties to 
the action as to all matters we.’ pleaded therein as though it 
was given on a verdict on an Issue arising on a denial of the 
allegations of the complaint; and if final judgment is given 
for the plaintiff on a demurrer to an answer, such judgment 
is a conclusive determination between the parties of the ques- 
tions involved in the defense made by such answer and of the 
material matters stated in the complaint. 

Judgment, estoppel of —A judgment is an estoppel in an action 
between the parties thereto as to any fact or matter deter- 
mined thereby. 

kstoppel by judgment in an action on lease for rent.—A_ cove- 
nant in a lease of a railway tora number of years to pay the 
rent reserved therein in semi-annual instalments is in the 
nature of a series of undertakings or obligations assumed or in- 
curred at the same time and under the same circumstances, 
and a judgment in an action to recover any one of these In- 
stalments of rent is conclusive of the validity of the lease 
and the liability of the lessee thereunder in any subsequent 
action thereon as to any matter or defense that might have been 
made to the first action 
Writ of error. Metfect of on judgment.—A writ of error from 
the supreme to the eireuit court Is nota proceeding under the 
State code, but at common law, as modified by the Revised 
Statutes, and it does not have the effect, pending the proceed- 
ing, to suspend the operation of the Judgment of the circuit 
court as a bar or an estoppel. 
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Deapy, J.: 
These actions are brought by the plaintiff, a corporation alleged 


to have been formed in Great Britain under “the companies act of 


1S62.” against the le fendant. th corporation formed under the { regon 
corporation act of the same vear. 

They are brought on the covenants In a lease alleged to have 
been executed on August 1, ISS]. bv which the former detnised to 
the latter its railway in Oregon for the term of ninety-six vears 
upon a rental to be paid in advance, in semi-annual installments, 
ot SOS 151, on M AY both and November Lith, together with the tur- 
ther sum at the same times of 81,459.95 for the purpose of paying 
the expense of keeping up the lessor’s organization. 

The first three actions are brought to recover three several install- 
ments of rent falling due on November 11,1884, May 15 and No- 


vember a8 ISS.. and the fourth one to recover the instullment of 


the CN Pense money falling due (1) Novermi ly r 11, TSS... 

Thre first two of the actions Were commenced (ot) March ls, ISS., 
and on November 7th there were amended complaints filed in cach 
of them. The last two were commenced (ot) Nove niber 2Sth, and 
they were all heard on December 50th and January 2d) thereafter 
on (}) motions to strike out parts of the answers as “sham, frivo- 
lous, nee levant, Hnmatertal and redundant : 712 demurrers Lo so 


much of the answers iis den = the corporate existence of the platntill 


and its right to have and exercise the powers and privileges claimed 
by it > ana (3) demurrers to the see ria and third replies of former 
adjudications of certain matters between the same parties in reply 
to certain defenees set up in the answers. 

The answers in these cases are alike /eOXCEpL In the last two there is 
defence of a former adjudication set up in bar. They are all speci- 
mens of What may be called the conglomerate style of pleading, in 
Which dentals and other matters having no legal or logical connee- 
tion with one another are run together so as to form a continuous 
ended separate ly iis distine! le fen Cs ID) 


Statement iInstend of being iD 
the manner required by § 72 of the code. 

Dut the plaintitl, Instead of moving to strike out the answers on 
this account, as it might (Code, $ SI), bas undertaken to purge them 
of sundry clauses and statements, and has demurred and repli d to 
the remaining portions thereof, distinguishing them by their char- 
acter. 


The motions to strike out Include fourteen portions or clauses of 


the answers. 

The first one is a denial of the allegation in the complaint that 
the plaintiff is a eitizen of Great Britain.” The complaint alleges 
that the platntifl Isa fore lon corporation formed under the laws of 
Great Britain, and adds, “is a enizen of Great Britain.” 

As there are no“ citizens ” of Great Britain, and as the allegation 
tliat thre plaintitl is 2 foreign corporation formed in) and under the 
laws of Great Britain is sufficient to show that it is in contempla- 
tion of law an alien, and therefore entitled to sue in this eourt, this 
allegation as to ifs eltizenship is a meaningless and immaterial one 
und so is the dental. The only proper response to it was a motion 
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to strike out. Besides, matter in abatement, as that the plaintiff 
is hot a corporation or citizen, as alleged in the complaint, must be 
setup in a separate plea, and if pleaded with any other defence is 
deemed waived: C.C., rule 40.) Sheppard v. Graves, 14 How., 509. 

The second clause is an allegation that the plaintiff has not 
specified in its memorandum or articles of association the termini 
of the road it was incorporated to construct, lease, or operate in 
Oregon. 

This allegation is based on the assumption that subdivision 6 of 
s 4 of the Oregon corporation act (Or. Laws, 5620), which provides 
that the articles of a corporation formed thereunder to construct a 
road shall specify the termini thereof, apples to a foreign corpora- 
tion formed to construct a railway in Oregon. But the validity of 
the Organization of a corporation is to be determined by the law of 
the place of its formation. li the exercise or assertion of its Cor- 
porate power In Oregon a foreign corporation may be required to 
conform to the law of the State concerning the conduct of COorpora- 
tions, but the suflicleney of its incorporation must be tested by the 
law of the place of its origin " anid this is hat all. 

by the act of October 20, 1850 (Sess. L., 56), “the plaintiff was 
directly recognized as an existing corporation lawfully engaged in 
the construction and Operation ola railway in) Oregon from ‘ Port- 
land to the head of the Wallamet Valley.” 

‘The etleet of this act Is Lo establisi the legal right of the plaimtitl 
to construct and own the road In question, and in my judgment to 
dispose of the same. Oregonian Ry Co. v. Oregon KR. & N.Co., 10 
saw., 451. 

l hie third claus Sse is il denial r] any knowle dge Wlie ther thre plain- 
tiil S thicmors apdum ot association Spec ifies the peu iPpose ot its Incor- 
poration “us alle ged bra tha cotn plant, This Is moved against pure 
icularly as sham. But it does not appear to be false. On the con- 
trary, there Is no reason to doubt its truth. ‘The defendant does not 
appear to have ever had any connection with this memoranduin 
from which it could be lifer dl thisat the contents thir reot are known 
to it. Oregonian Rev Co. v. (Oregon ht. WV N. (o., lw yaw ., ve 

The eighth Olle Is also “ae nial of knowl dye Whietlie r thie plain- 
till s direetors ever adopted a resolution authoriziig the execution of 
said lease, lt Is also moved ugrakhist ais shen. Dut it docs not it pe 
pear lo ay false, and must be tuken to be true for the same reason. 

The fourth one is an allegation as to what the memorandum of 
association under the companies act of Cirreat Britain is required to 

contain without any averment that the plaintill has not 
Ss complied therewith ln) Its formation Or any other dppiicatlon 
of the matter, and is therefore immaterial. 

The fifth one ds a denial of the de fen fants power to lease or O})- 
erate the plaintiffs road. This is a mere conclusion of law, and 
should have been allege d, if relied On, by a demurrer to the com- 
plaint. Oregonian R’y Co. v. Oregon Ro & N. Co., lO Saw. 472 
The sixth, seventh. and twe Ifth ones are allegations to the effect 
that the plammtitl s road has no near connection with the defendants: 
that the capital stuck of the latter was not contributed to operate 
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leased roads, and that the lease in question was not ratified by its 
stockholders. ‘These matters are eo und utterly frivolous. 
Oregonian Ly Co. e. Oregon R. & N, , 10 Saw., 488. 

The ninth, tenth,and cleventh ones are clauses and phreses found 
1) an allegation that the lease In question Was executed by the presi- 
dent and assistant secretary of the defendant in pursuance of an 
Invalid resolution, passed by a minority of the directors without 
authority of law, to the effect that, while the defendant’s principal 
office is at Portland, its por sident and assistant secretary signed and 
sealed suid lease at New York. 

These clauses are omitted from the answers in the last two cases. 
‘They ibe clearly | Hitnatertal lt is well settled that while a COrpora- 
tion can have no legal existence beyond the boundaries of the State 
of its creation, vet it may act anywhere through its agents the same 
as a natural pefson, unless prohibited by law. Bank e. Earle, 13 
Pet, oSS; Ruanvan v. Costar’s Lessee, 14 Pet., 129; Galveston R'y Co. 


ve. Coware Vv, i] Wall, 76: MeCall e Byran, 6 Conn., 456: Bellows 
v. Lodd, 20 lowa, 217; O. & M. BR’y Co. v. MePherson, 35 Mo., 25 
Field on Corporations, $8 Zo, 2ol 

The th Lirteen| hand fourteenth ones are statements to the effect that 
on May lo, ISSd, the defendant offered to return the road to the 


plarntill, a that the defendant retated possession of the same 
under a stipulation with the pluntil that such possession should 
not have the eflect to prejudice cither party until November 5, ISS4, 
when, in a suit brought in this court by the plammtitl, the de vudanl 
Wiis enjotned and required CU rate the road until the further order 
of the court, Which itdid until the Up epee crane ht ota reeetver mn sid 
sult on the motion of the poicarnatail, Who ther Upon took Possession of 
the property and heid at during the period for which the rent is 
souglit to be recovered in this action 

This is notan action to recover Money for the use and occupation 
of the premises. It is brought on the covenant of the defendant 
contained in the lease to pary the specilic amount therein reserved 
as rent. ‘Therefore these allegations concerning the possession of 
the property are immaterial. They do not affect the obligation of 
the defendant to pay the rent according to its contract, unless it 1s 
further alleged that. such Hoh-occupuaclon Was the direct result of the 
fraud or miseonductof the lessor. Oregonian Railway Co. 7. Oregon 
n. & N. Co., 10 Saw., 476. 

And so far as the Possession of the receiver is concerned, it is for 
the benetit of whom it may coucern; and, so far as appears, that is 
defendant. 

All the clauses in the answer moved ageinst, except the third and 
eighth ones, are Immaterial. The matter contained in these comes 
Within the purview of the demurrers to the answers. 

The demurrers are taken to all those portions of the answers that 
controvert or deny the corporate existence and due organization of 
the plaintiff or the powers, franchises, or ownership of ‘the plamtill 
alleged In the complaints, for the reason “the defendant ought not 
to be allowed or heard to say that the plaintiff is not a corporation 
or has no power lo miake the contract herein sued on or to make 
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any denials contrary to defendant’s own acknowledgment and deed 
of August 1, 1SS1,as appears by the complaint herein and admitted 
by the answer thereto.” 

These demurrers are well taken. Oregonian R’y Co. v. Oregon R. 
& N. Co. 10 Saw. 477. This question was well considered in that 
case, and | have hothing to add to the conclusion reached therein. 
As was then said, “ Where the law authorizes the formation and 
eXistence of the alleged corporation, with power to Inake the Con- 
tract in question, then a party thereto ought not and cannot be 
hoard, mn an action thereon by such Corporation, to deny its due 
formation or legal existence with the power to make said contract.” 

On November 27, 1855, the plainti! replied to so much of said 
answers asare not included in the demurrers thereto and the motion 
to strike out. 

Atter denying any knowledge of the invalidity of the meeting of 
the defendant's directors at which the execution of the lease was 
authorized, the replies, brietly stated, allege: (1) A ratification of 
the lease by the defendant with knowledge of all the faets by enter- 
ny pon and tak Her PPOssesslonl of the road ther under about August 
lL, ISSI, and continuing in the same and paving rent therefor until 
May lo, ISSt: wherefore the defendant ouglil not to be allowed or 
heard to deny the exeeution of said lease or the binding obligation 
thereol; (2) that the defendant Olrlit tot to be allowed or heard 
to deny the execution by it of said lease, because on June 2S, 1854, 
the pelaatentill commenced an aetion iovathst the dl te 1) Learnt thereon 
ln this court for the tstallment of rene falliiug due thereon on May 
lo, ISSd, wherein, among other things, the due incorporation of the 
poiaantall ahd its power und authority to cotbstruct ana lease said 
road, as wellas the due cxecution and validity of said lease and the 
power cured thie authority of thi prhacrentael and defendant to execute 
thie sibbbae ania perform the covenants therem Combai d, were peut in) 
Issue and contested by a demurrer to the answer of the defendant 
therem, and by thie pudgen nt ol this court thereon were determined 
In favor of the plamtill; whereapon, on March 2s, DSso, the defend- 
ant not making or offering to make any further answer of defense 
Lo the complaint, final judgment was given thereon for the pelaatentiel 
and against the defendant for the sui detmanded thereon; (5) tliat 
the defendant ought net to be allowed or heard to deny the COrpo- 
rate existence of the plarnititl or lo deny the demise 1y\ the plarmitul 
to the defendant or the due exceution by each of them of said lease 
as alleged im the complaint, because on June 25, 1559, the plamntil 
colmtmenced another action thereon hh this Court agaist the defend- 
gnt to recover three semi-annual tostalments of the vearly stun of 
S210 which the defendant im and Ly said lease agreed lo pay 
the plarutitl lo mneet the eXpetse of tnathtatbing: is organization 
pending said lease, amounting in the aggregate to Sboethso, wherein, 
Ol; July 2) ISSO, on a demurrer to the compan by the delend- 
ant, judgment was given against it for the amount claimed by the 
plaimmttl, and (Ll) tn the last two actions denies that on July 20, DSS85, 
or other time, in any action then pending between the plamitif 
and defendant for the same cause of action set forth herein, any 
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judgment was given tn favor of the former or against the latter for 
the sum of $4,025.52 or any othersum. On November 25 the de- 
fendant moved to strike out the reply of ratification and the two 
replies of prior adjudication, and also an averment following the 
denial therein of any knowledge of the alleged Invalidity of the 
meeting of the defendant's directors at which the lease was author- 
ized to the effect that said meeting Was duly called and held and the 
resolution in question duly passed thereat. The effeet of these two 
contradictory allegations as to this matter of the meeting nn mues- 
tion is to make the denial a sham or the averment redundant, as the 
party moving against them may elect. 

The motions to strike out were allowed, as to the averment, on the 
eround of redundaney, anal denied, as to the replies, for the reason 
that their suflicieney ought to be tested by demurrer. Thereupon, 
on January 2, 1SS6, the defendant demurred to the two replies of 
former adjudication, and ‘the questions arising thereon were then 
argued by counsel and submitted. 

from these replies it appears that certain matters set up in the 
answers herein asa defence to these actions have been heretofore 
considered and determined In this court in an action between these 
parties on this lease in favor of the pelatntill, 

On a demurrer to a complaint every material matter well pleaded 
therem Is confessed, and af judgment Is civen thereon the same Is 
as conclusive and binding on the parties to the action as though it 
Was given on an issue arising on a denial of the allegations of the 
complaint; and aif a final judgment is given for the plaintih ona 
demurrer to the answer such judgement is a conclusive determina- 
tion between the parties of the questions Involved in the defense 
made by such answer and of the truth of the material allegations 
In the complaint, and may be pleaded as an estoppel in any other 
action between them. Gould v. Evansville, ete. Ry Co. Hb OLS, 
ood; Aurora rv. West, 7 Wall, 99; Goodrich v. City, 5 Wall, 575; 
Wells’ Ly 5 Adjudicata, . 1 ht), 

li the first action mentioned in the reply it appears that the de- 
fendant answered the complaint and alleged the invalidity of the 
lease for the reason, amnonge others, that it had no power to execute 
the same, and on a demurrer to this answer final judgment was 
given for the plaintif, Inthe second one all the material facts rela- 
tive to the Incorporation of the plaimutP and the execution of the 
lease by the plarmtuy and the defendant were admitted by a de- 
murrer to the complaint, on which there was a final judgment in 
favor of the former. 

A judgment in an action on a particular demand is an estoppel 
Inan action between the same parties as to any fact or matter act- 
ually putin issue and determined or admitted in the prior action. 

Davis v. Brown, 94 U.S... 428; Cromwell v. County of Sac, rd., 

Si) 353; Russell v. Place, id., GOS; Beloit +. Morgan, 7 Wall. 

G10; Sharon v. Lill, Y West Coast Rep., HB 

Beloit vc. Morgan, suprayis a good illustration of the rule and a eas 
on all fours with this. A judgment was given in an action on 
bond against the maker thereof in favor of the plaintiff. The bond 
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was one of a series issued at the same time, and in a subsequent ac- 
tion between the same parties on another of these bonds it was held 
that the judgment in the first action was conclusive as to the validity 
of all of them. The court said in substance that all the objections 
made to the enforcement of the bonds in the second uetion might 
have been made in the first, and that “a party can no more split up 
defences than indivisible demands and present them by piecemeal 
In successive suits growing out of the same transaction.” 

In this lease there are, so to speak, a suecessive series of obliga- 
tions or undertakings by the defendant to pay rent to the plaintiff 
every half vear for a number of years incurred or assumed at the 
same time and under thesamecircumstanees. In the action brouglit 
lo recover an earlier installment of this rent the defendant might 
have inade any defense thereto involving the validity of the lease or 
its habilitv thereunder; and, the question of the validity of the lease 
and the liabilty of the defendant to pay the rent therein reserved 
having been determined in favorof the plaintiff in that action, the 
controversy is so far closed, and the defendant is estopped to set up 
any defence to a subsequent action for the recovery of any other of 
such installments of rent that existed and might have been made 
to the former action. On the argument it was suggested that the 
judgmentin the first of the former actions had been taken to the 
supreme courton a writ of error, and therefore tts operation asa bar 
or an estoppel is suspended. [tis admitted that the writ of error 
has been taken as suggested, but even them itis not clear that the 
court can take notice of the fact on the demurrer to the replication. 
(dry the trial of the question nade by the reply, the record of the 
former suit being introduced in) support of the allegation therein, 
the facet that the jyudgine ut had been taken to the supreme court on 
error may be shown by Wiis of confession and avoidance of the 
reply, if the effect of such a proceeding is to suspend the force and 
operation of the judgment as claimed, 

Bat, considering for the time being that the admission of the 
plaintiff's counsel as to the writ of error is a part of the reply, the 
estoppel of the former judgment is not affected thereby. A writ of 
error does not suspend the operation of a judgment as a bar or an 
estoppel. [tis not an appeal which is so fara continuation of the 
original suit, but a proceeding in the nature of a new action to 
annul and set aside the judgment of the court below, which is not 
thereby vacated or affected pending the proceeding. Railway ». 
Twombly, l0OUL SSL: Sharon v.Hill, 9 WLC. Rep. 9; Freeman 
on Judg.. $528. A writ of ervor from the supreme court to this is 
not a proceeding under the Code, but the common law, as modified 
by the Revised Statutes. ‘The declaration in the latter clause of 
$ 505 of the Code, thatanaction “isdeemed pending from the com- 
mencement thereof until its final determination upon appeal,” has 
ho application to an action in this court—at least after it has termi- 
nated in a judgment for either party. The proceeding for the re- 
view of such a judgment is had in the supreme court and ts not 
within the operation of § 414 of the Revised Statutes, conforming 
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the practice in the cireuit and district courts to that of the State 
courts. 

But it is also admitted that no writ of error has been taken to tine 
judgment in the second action mentioned in the reply, and there ts 
therefore no question that it is an estoppel as to all the material mat- 
ters admitted by the demurrer to the complaint therein. 

The motions to strike out portions of the answers are allowed ex- 
cept as tothe clauses numbered three and eight, and as to these they 
are disallowed. The demurrers to the answers, including the matter 
in said clauses three and eight, are allowed, and the demurrers to 
the replies are overruled, 

This leaves the case for trial on the questions of fact arising on 
djudication to the answers of 


the replies of ratification and prier adj 
4 ot the (‘ode " deemed COl- 


the defendant, the former being by § 
troverted by the adverse party as Upon a direct denial of avoidance 
as the case may require,” without any actual rejoinder thereto, and 
the issues made between the replies in numbers 1120 and 1145 to 
the defences of former judgments in actions on the same cause of 
action. 
Mr. Earl C. Bronaugh, for the plaintiff. 
Mr. Charles B. Bellinger, for the defendant. 
(Signed) MATTHEW P. DEADY, 
us District Judye, Oreyon. 
Endorsed : Filed April 16,1886. Rt. TL. Lamson, clerk. 
") And afterwards, to wit, on the 7 day of Mav, ISS6, there 
was duly filed in said courta stipulation in words and figures 
as follows, to wit: 


9] In the Cireuit Court of the United States for the District of 
oregon, 


THe Orecoxtan Rattpway Company, Limited, Plaintiff, ) 
y > ’ ‘ sO =, 
Tht Oregon Raipway anp Navieation Company, De- : 


» ’ 
iendant. 


Whereas there are now pending 1) the above-entitled court four 
actions at law, numbered 1120, 1145, 1178, and 1179, in which The 
Oregonian Railway Company, Limited, is plaintiff and The Oregon 
Railway and Navigation Company is defendant, which eases, by the 
pleadings in them respectively, are at issue upon matters of faet 
which in the main are alike and are to be proved by record evidences, 
and for the determination of which the intervention of a jury is not 
considered important, the parties being willing to have and desirous 
of having a speedy trial thereof: Therefore 

[It is therefore hereby stipulated between said parties, by their at- 
lorneys respectively, that said issues may and shall be submitted to 
and tried by the court without the intervention of a jury upon such 
record evidence and such testimony of witnesses, if any, as either 
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party may desire and be permitted by the court, under the rules of 
evidence, to introduce, and that any evidence admitted by the court 
in either of said cases may be used on the trial of any or either of 
the other of said cases, together with such additional proper evidence, 
if any, as either party may desire to introduce, and that the trial 
of said case be set, by leave of the court, for any convenient day 
after the 15th dav of May, 1SS6. 
WHALLEY, BRONAUGH, NORTHUP & DEADY, 
Attorneys for Plaintiff. 
DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Defi ndant. 


Endorsed: Filed May 7, 1886. Kt. H. Lamson, clerk. 


92 And afterwards, to wit, on Monday, the 10 day of May, 

1886, the same being the 14 judicial day ofthe regular April 
term of said court—present, the Honorable Matthew P. Deady, 
United States district judge, presiding—the following proceedings 
were had in said case, to wit: 


95 In the Circuit Court of the United States for the District of 
Oregon. 


THe OREGONIAN Rartrway Com: any. Limited 
’ 


US, . > No. 1145. 
THe Oregon RAILWAY AND NAVIGATION COMPANY. 
May 10, 1886. 

Now, at this day, on motion of Mr. Earl C. Bronaugh, of counsel 
for the plaintif, and in accordance with the stipulation of the par- 
ties filed herein, it is ordered that this cause be, and the same is 
hereby, set for trial by the court, without the intervention of a jury, 
on Monday, May 17, 1856. 


4 And afterwards, to wit, on Monday, the 17 day of May, 

LISS6, the same being the 17 judicial day of the regular April 
term of said eourt—present, the Ifonorable Matthew P. Deady, 
United States district judge, presiding—the following proceedings 
were had in said case, to wit: 


95 In the Circuit Court of the United States for the District of 
Oregon. 
Ture Orrcontan Rarpway Company, Limited, 
is, > No. 1145. 
Tue Orecox Ramway axp Navigation Company. } 
May 17, 1886. 
Now, at this dav, comes the plaintiff, by Mr. John W. Whalley and 
Mr. Earl C. Bronaugh, of counsel,and the defendant, by Mr. Charles 
Lb. Bellinger, of counsel, and in accordance with the stipulation of the 
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parties filed herein this cause comes on to be tried by the court with- 
out the intervention of a jury, and the court, having heard the evi- 
dence adduced and the arguments of counsel, will advise thereof, 


1") And afterwards,to wit,on the 20th day of September, ISS6, 
there was duly filed in said court the findings of the court in 
this cause in words and figures as follows, to wit: 


97 In the Cireuit Court of the United States for the District of 
Oregon, 


THe OrneGconxran Rarway Company, Limited, ) 
is a No. 1] 1S. 


The Onecon RaAroway AND NAVIGATION CoMPANY. 


SEPTEMBER 15, ISSG6. 


In accordance with the stipulation of the parties filed herein, this 
cause was tried by the court without the intervention of a jury, Mr. 
Rarl C. Bronaugh and Mr. Jolin W. Whalley appeartag for the plain- 
tiff and Mr. Charles B. Bellinger appearing for the defendant, and 
taken underadvisement; and now, at this day, the court, being fully 
advised in the premises, finds and states the following conclusions 
of fact: 

1. That the plaintiffis, and has been since May fourth, eighteen 
hondred and eighty,a corporation duly incorporated and organized 
under the law of the Kingdom of Great Britain known as “ the 
companies act, IS62,° and that its principal office and place of busi- 
ness ts at Dundee, in Seothand. 

If. That plaintiff is and was atall the times mentioned in the 
complaint the owner of the railway and other property mentioned 
in the complaint, and took and had power under and by virtue of 
its memorandum of association to construct, own, operate, lease, or 
otherwise dispose of said railway and other property, and was au- 
thorized and had power to enter into, make, and execute the inden- 
ture of lease and agreement deseribed in the complaint. 

Il. That defendant is and was at all the times mentioned in the 
complaint a corporation daly incorporated and organized under the 
general Incorporation law of the State of Oregon, and that its princi- 
pal office and place of business is at the city of Portland, in’ said 

State. 
OS IV. That defendant took and had power under and by vir- 
tue of its articles of incorporation to enter into, make, and exe- 
cute the indenture of lease and agreement mentioned in the complaint 
and to POSSESS ana operate the railway thereby demiised, 

V. That on or about August first, eighteen hundred and eighty- 
one, the plaintitfand the defendant did each enter into. make, and 
execute, and the defendant did thereafter duly ratify and confirm, 
the sala agreement and Indenture of lease of threat date, in the COlhn- 
plaint mentioned and deseribed, wherein and whereby plaintifl, for 
the considerations therein specified, did demise to defendant, for the 
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term of ninety-six years from said date, the railway therein and in 
the complaint deseribed and designated as “ the existing railroad,” 
then owned by plaintiff and commonly known as the “ narrow- 
gauge” railway,in the State of Oregon, with certain equipments, ap- 
purtenances, and other property deseribed in the complaint. 

VI. That in and by said indenture of lease the plaintiff did re- 
serve and the defendant did promise, covenant, and agree to pay to 
plaintiff, in consideration of said demise, an annual rental for said 
railway and other property of twenty-eight thousand pounds ster- 
ling money of Great Britain, in half-vearly payments of fourteen 
thousand pounds sterling each,on Mav the fifteenth and November 
the eleventh in each year, in advance, for and during said term of 
ninety-six years. 

VII. That said indenture of lease has ever since the date thereof 
been and now is in full foree and effect, and that on May fifteenth, 
eighteen hundred and eighty-five, an installment of rent, amounting 
to fourteen thousand pounds sterling, became due and payable to 

plaintiff from defendant under and according to the terms of 
OY) said lease and the covenants therein contained, which sum de- 

fendant has failed and refused to pay, and the whole thereof, 
with interest thereon from said May fifteenth, eighteen hundred and 
elelity-five, is now due and owing from defendant to plarntilf, 

VIEL. That the equivalent of said sum of fourteen thousand pounds 
sterling Is in lawful money of the United States the sum of sixty- 
eight thousand one hundred and thirty-one dollars; and as a con- 
clusion of law from the above the court finds— 

That the plaintiff is entitled to have and recover of and from the 
defendant the said sum of sixty-eight thousand one hundred and 
thirty-one dollars, in lawtul money of the United States, with legal 
Interest thereon from said May fitteenth, eighteen hundred and 
eighty-five, together with the costs and disbursements of this action, 
to be taxed. 


(Signed) DEADY, J. 
Endorsed: Filed Sept. 20, 1886. It. H. Lamson, clerk. 
LOO And afterwards, to wit,on the 20th day of September, 1SS6, 


there was duly filed in said court an opinion in words and 
figures as follows, to wit: 
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101 U.S. Circuit Court, District of Oregon. 
Monpay, September 18, 1886. 


OREGONIAN RAILWay Company, Limited, ) No. 1120. Action to 
r, >  Reeover  Install- 
Orecon Ramway & Navigation Company.) ment of Rent. 


SAME } 
vy >No. 1143. 
Same. J 


SA ME ) 

yp >me bee 
SAME. j 
No. 1179. Action to 
Recover Install- 
; ment of Expense 
SAME.) Money. 


SAME 


te 


Burden of proof—The complaint stated that a lease was exe- 
cuted by the oflicers of the defendant corporation in) purstlance 
of a resolution duly passed by its board of directors. The an- 
swer admitted the execution of the lease under the corporate 
seal, but alleged that the meeting at which the resolution was 
passed authorizing such execution was held without a quorum, 
The reply denied knowledge or information concerning the 
want of a quorum sufficient to form a belief: Ileld, that the 


ee 


(1. 


burden oi prool is on the defendant. 

ee Ratification of lease.—.A\ Corporation, like il natural Pcrsol, 
may ratify any act which it can perform, and the entry into the 
possession of a leased road in pursuance of a lease executed by 
its oflicers without due authority, and operating the same and 
paving the rent therefor, as reserved in said lease, is ample evi- 
dence of the ratification thereof. 

(3.) Estoppel. Judgment by default—A judgment for want of 

an answer to a complaint is a conclusive determination between 

the parties to the action of every tnbatter well pleaded therein 

and necessary to such judgment. 

Distinct demands.—A claim tor a semi-annual installment of 

rent arising on a covenant in a lease of a railway for 96 vears is 

a separate and distinct demand from a claim for a semi- 


ss 
—_— 
. 
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annual installment of money due under another covenant in 
sald lease and appropriated thereby to the payvinent of the ex- 
pense of maintaining the corporate organization of the lessor. 


Drapy, J.: 

These cases were before this court on April 16 on (1) motions to 
strike out portions of the answers; (2) demurrers to so much of the 
“answers as controverted or denied the corporate existence of the 
plaintiff and its right to have and exercise the powers and privileges 


mae 
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claimed by it and the power of the defendant to take and have a 
lease of the plaintiff’s road ; and (3) demurrers to the second and 
third replies to the special defense in the answers of the illegality of 
the meeting of the directors at which the resolution authorizing the 
execution of the lease was passed, when the demurrers to the replies 
were overruled and the motions and demurrers to the answers were 
so far allowed (27 Fed. Rep., 277) as left the cases for trial on the 
issues of fact arising on the several replies to the special defense (1) 
denying any knowledge or information thereof sufficient to form a 
belief, (2) a ratification of the lease by the defendant, and (3) two 
prior adjudications of the question of the validity and binding force 
and effect of the lease and the Issues made by the replies in num- 
bers 1120 and 1143 to the special defense of a recovery in a former 
action on the same cause of action denving the same. 

On May 17 the eases were heard by the court without a jury and 
submitted for decision. Briefly stated, the first special defense is as 
follows: The alleged lease was not executed by the authority of 
the defendant's board of directors, for that at and before’ the 
date thereof, August 1, ISS], said board consisted of eleven persons, 
four of whom “assumed to hold a special meeting of said board,” 
whereat the resolution authorizing the execution of said lease was 
passed ; that thereafter the president of the defendant's board of 
directors signed its name to said lease, and the assistant secretary 
thereof athixed its corporate se al thereto; and that none of the mem- 
bers of said board had notice of such meeting, which was not a reg- 
ular or stated one. 

It is not alleged in terms in this defense that this meeting was 
legal or unauthorized, or that it was without the power to pass the 
resolution in question; but on the argument it was assumed that 
such was the case without question under the corporation act of the 
State. This act provides (Or. Laws, pp. o26-7, $$, 11) that the pow- 
ers of a corporation “are exercised ” by the directors, and that “ the 
powers vested In the directors may be exercised by a majority of 
them, and any less pumber may constitute a quorum at all regular 
or stated meetings authorized by the by-laws of the corporation in 
all cases when either the directors or incorporators shall have filed 
with the secretary of state and county clerk a written statement des- 
ignating such less number sufficient to form a qterum.” 

The facts alleged in this defense ave controverted by the denial of 
the plaratil. No evidence was offered on the matter by either party, 
each contending that the burden of proof is on the other. In my 
judgment the burden of proof in this respect is on the defendant. It 
affirms a particular state of facts, which, if true, overcome the prima 
facie case made by the admission of the execution of the writing by 
its president and secretary under its corporate seal. The issue is 
found for the plamtif, 

The evidence in support of the reply of ratification is full and con. 
vineing and leaves no room for doubt. 

Among other things, it appears that on October 5, 1881, the man- 
ager of the defendant issued and circulated the following printed 
circular: “ The railroad and fixtures of the Oregonian Railway Com- 

) 
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pany, Limited, having been turned over to the Oregon Railway & 
Navigation Company under the lease, J. M. Fillmore, superintend- 
ent, and officers and employés subordinate to him will retain their 
present positions until further notice, and report to the undersigned, 
C. HL. Preseott, manager. 

On October 8 IssZ, the president of the defendant's board of di- 
rectors made his third annual report to the stockholders of the cor- 
poration for the year ending June 30, 1882. This report was pub- 
lished in pamphlet form, together with an appendix, signed by the 
vice-president ania secretary of the board, and venerally circulated 
among the stockholders; and on October 1, 1883, a similar report 
and appendix for the year ending June 30, 1885, was made, pub- 
lished, and cireulated in like manner. In both these reports the 
mileage operated by the defendant during the year by rail and 
water is given, and the road of the plaintiff is mentioned under the 
head of “leased lines.” In the accounts given of the receipts and 
disbursements of the defendant in the appendices the earnings and 
expenses of this road are stated and the rent paid for the same, 
the amount being S112,.76040 in ISS2 and 8145,429.28S in 1SSs. 
Annexed to the report of 1885 1s a map of the defendant's “ system, 
Its branches and allied lines,” on which the plaintiffs road is repre- 
sented in blue as a partof the “Oregon Railway and Navigation 
Company's lines.” 

On May 1, ISS2, at a regular meeting of the defendant’s board of 
directors, the purchase of the warehouses on the line of the plaintiff's 
road from the Oregonian Warehouse Company was authorized and 
the leasing of the same to James Steele & Co. provided for. 

A corporation, like a natural person, may ratify any act of its 
agent or any one professing to act by its authority which it has the 
power to perform. Eureka Co. v. Bailey Co., TL Wali, 491: Gold 
Mining Co. + National Bank, 6 Otto, G44: Witt ¢. Mavor, Y Rob. 
(N. Ek ZV : The I. C. Society uf The Miscopal Church, l Pick., 
340° ig lt. MM. Co. v. 1). 8. & di, h. Riv Co., ‘ Saw... Oj. 

Ratification takes place when one person adopts a contract made 
for him orin tis name, which is not binding on him because the 
one Who made it was not duly authorized to do so. Ratification is 
a question of fact, and Ina great majority of instances turns on the 
conduct of the principal in relation to the alleged contract or the 
subject of it, from which his purpose and intention thereabout may 
be reasonably Inferred—Story On Ageney, S$) BYO5=-V60: and gen- 
erally deliberate and repeated acts of the principal, with a knowl- 
edye of the facts, that are consistent with an intention to adopt the 
contract or Inconsistent with a contrary intention are sufficient evi- 
denee of ratification, 

In this case any one of the several acts of the defendant is sutti- 
clent evidence of ratification. In the two vears next succeeding the 
lease there were two annual meetings of the stockholders, at each of 
which a board of directors was elected, to whom the fact and results 
of operating this road asa leased one were fully reported without, 
so far as appears, a question or objection from any one, Indeed, no 
one seems to have thought that there was anything that needed 
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ratifying ; and, on the whole case, it does not even now appear that 
there was. The entry into possession of the road and the payment 
of rent in pursuance of the terms of the lease by the directors, who 
are the corporation, is of itself plenary evidence of ratification of 
the lease by the defendant. This issue must be found for the 
plaintiff. 

The facts contained in the other two replies to this defense are 
stated fully in 27 Fed. Rep., supra, 181-2. 

The records of the prior actions have been introduced in evidence 
by the plaintiff, and 1 think they sustain the conelusion of the re- 
plies that the defendant is, on aceount of judgments therein, estopped 
to allege this defence in this action. 

The judginent set up in the first of these replies was given in this 
court in an action between: these parties, commenced on June 28, 
ISS4, for an installment of rent alleged to be dueunder the lease on 
May 15, 1SS4. In the amended complaint therein it is alleged that 
the defendant was duly authorized by its “articles of incorporation 
and by the resolution of its board of directors” to execute said lease. 
In the third amended answer the defendant denies “ that it ever had 
or has the power or right or franchise to purchase or lease any rail- 

road in the State of Oregon,” and denies the demise of the 
102. road to it by the plamntiff, but admits that its president and 

ussistant secretary signed the writing in question and aflixed 
thereto its corporate seal, and alleges that neither of said officers had 
authority to execute such writing on behalf of the defendant, and 
that the State of Oregon did not consent to such or any lease of said 
road, 

To this defetise the plaintiff! demurred, and on consideration 
thereof the court gave judgment for the plaintiff. 

Ifthe plaintiff! had gone to trial on this defense evidence might 
have been given on the trial on the question of whether the oflicers 
of the defendant were authorized by a resolution of the directors to 
execute the lease, and if it appeared that the question was submitted 
to the jury the finding and judgment would be conclusive on the 
point in any subsequent action between the parties, 

But the order or judgment sustaining the demurrer to this de- 
fense determines nothing but what is necessary thereto (Or. Code, 
C.P., $726), namely, that under the statute and its articles of in- 
corporation the defendant had power to take the lease. Add to this 
the admission in the defense that the lease was executed by the 
president and secretary of the corporation under its corporate seal, 
and, nothing appearing or beings alleged to the contrary, presum- 
ably it was lawfully done by the authority of the directors. Bank 
U. Dandridge, 12 Whea., 70; Mehkeon v. Citizens’ Riv Co., 2 Mo. 7%. 

And, as a matter of fact, that was the only question considered by 
the court. This defense; that the resolution was not passed at a 
legal meeting, had not then been mooted, but the final judgment 
in the case was given on the complaint for want of an answer as 
by default. By this judgment every fact well pleaded in the com- 
plaint and hecessary to sustain it was determined according to the 
statement thereof in the complaint. The rule is laid down in 
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sigelow on Estoppel (p. 27) as follows: “ Judgment by default, like 
judgment on contest, is conclusive of all what it actually professes 
to decide as determined from the pleadings.” | 
In the case in question it Was alleged in the complaint that the 
officers of the defendant who executed this lease were duly author- 
ized to do so by a resolution of its board of directors. This was a 
material ail vation andan element of the plaintiffs right to recover, 
anal | think it Is no Open ce further CONTPOVErSY between these 
parties, and that the deferndant Cannot HOW he heard lo Gallsay it. 
I do not question but that the defendant im this or any action 
ot inst one on this lease Inay controvert this allega- 


subseque bit to this 
tion bv metter in ecoutession and avoidance thereof, but in niy 
judgment it is estopped to do so by a direct denial or any averment 
inconsistent with the tact thatsuch oa resolution was formally passed 
by the defendants board of directors. 

The judgment set up in the third reply was given in this court 
In an action commenced on June 25, 1SS5, for three several install- 
ments of expe bse money which the defendant in and by saa lesise 
covenanted to pay the plaimtiff, in addition to the rental, on May 


> and November 11, 15st, and May 1o, 1SS5, for the purpose of 


enabling it“ to ke }) Up Its corporate organization ania iO pry It 
officers and office expenses.” On July 21 the defendant answered 
the complaint, alleging that on Mareh IS the plaintiff had com- 
menced two actions and on June 11, 1SS5,a third one for the three 
semi-annual installments of rent falling dae under said lease at 
corresponding periods with the installments of expense money sued 
lor 11) the action, and tliat said actions were still pending, To this 


P ao) 
? 


answer there Was a demurrer; which being overruied, judgment Was 
given for the plaintiff for the sum sued for as by default. 

The only question determined on the demurrer is that the pend- 
ency of the prior actions for rent Was not a bar to the one for the 
eX pelhise money, but the tinal jyudgmi nt lor want of an udbi-wer de- 
termined whatever was necessary to sustain the same, including, in 
mv judgment, the allegation that the lease was executed by the de- 
fendant's president ania secretary TP pursodanee of a resolution duly 
passed by its board of directors. 

The case of Cromweil vo County of Sae (4 ULS., 351) is cited by 
counsel for defendant in support of the proposition that a judgment 
by default Is only an admission for the purposes of the ease, and is 
not conclusive of QnV matter In another action on a different claim 
or demand between the same parties 

The point decided in that case had no relation to a judgement by 
default. Brietly it was this: : 

A party Is not CSlLOp yn dinan action on Interest coupons attached 
to bonds issued by the defendant county to prove, if necessary, that 
he acquired the same for value before maturity, because in a former 
action against sald county on other coupons attached to bonds of 
the same series he tailed to make such proof, and therefore had 
judgment against him. 

The opinion of the Court, by Mr. Justice Field, is learned and in- 
structive, and considers the doctrine of estoppel by adjudication in 
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various phases and at some length; but the reason of this particular 
ruling must be that, in the nature of things and of the case, there 
was no ground for presuming or inferring that the plaintiff aequired 
the coupons sued on in each action at the same time and under the 
same circumstances. 

Bat a judgment in the first action that the bonds were absolutely 
valid or invalid would have been conclusive in any subsequent ae- 
tion between the same parties on any bond or its coupons of the 
same series or transaction. Beloit v. Morgan, 6 Wall, 619% In my 
Judgment, the issues arising on these two replies must be found for 
the plainuff. 

| admit the questions Involved are not free from difficulty, and 
what I have heretofore characterized as the “ conglomerate” style of 
the answer has not made them any less so; and if the binding force 
of the lease was not so clearly established by the evidence on the 
issue of ratification, and rested on the force and efleet of these adju- 
dications alone, | confess | would give judgment for the plaintiff 
With some hesitation, 

lor it may be that an admission or determination on judgment 
by default that the lease was exeeuted in pursuance of a resolution 
passed at a meeting of the defendant's board of directors ought not 
and does not conclude the defendant on the question of whether 
such meeting was a legal one, generally, and, if so, whether 1t was 


qualified, under the circumstances, to pass this particlar resolution ; 
but thinking that evervthing requisite to the legality of the meeting 
and its power to piss the resolution is fairly Imipiied and melded 
in the admission or determination that the officers of the defendant 
were duly authorized to execute the lease by a resolution of its board 
of directors, | have concluded otherwise. 

ln the second special defense contained in the answers in the ae- 
tions numbered 1120 and 1145 it is alleged that on July 20, 1S85, in 
an action then pending in this court between the parties hereto “ for 
the same cause of action as that set forth in the complaint herein,” 
judgment was duly given against the defendant herein for the sum 
of S4,028.52, with costs and disbursements amounting to 827, which 
judgment was in August following fully satistied by the defendant 
herein. 

In the reply thereto the plaintifl demies that in any action whiat- 
ever between the parties hereto for the same cause of action any 
judgment was given against the defendant for 84,028.52 or any 
other sum, and denies that the plainti® ever commenced apy other 
action than this against the defendant for the cause of action set 
forth in the complaint herein. The evidence shows that the judg- 
ment mentioned in the defense is the one given in the action already 
referred to, which Wiis commenced Ol June 25), iSS., to recover the 
several installments of expense money falling due under the lease 
on May 15 and November 11, S54, and May 15, 1885. ‘The aetion 
numbered 1120 was commenced Ot) Mareh LS, ISS5, for iain install- 
ment of rent falling due on Novetaber 11, ISSt, and the one num- 
bered 1143 on June 11, 1885, for an installment of rent falling due 


on May 15, 1530. 
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rom this statement it appears, in short, that on July 29, 1855, 
when the judgment was obtained in the action for the installments 
of expense money, these two actions for installmerts of rent were 
pending, and that they were also pending when the former action 
was commenced, 

If the action in which the judgment was given was for the same 
cause of action as that on which the pending actions are brought, 
such judgment isa bar thereto. In Tlughes v. Dundee M. T. 1. Co. 
(() lod tep., S31) ils evourtl held thist il claim by fili attorney for 
services toa loan company as its regular attorney during a period 
of vears constituted but one cause of action, and that a recovery in 
anaction for part of the claim was a bar to an action for the re- 
mammader. 

In the COUTTS? of the opinion of the court (26 eed, Rep. Sie ) it 


said: 


“The ar lense Is not an estoppel, but it bar founded Qi) i rule of 


public policy as just and expedient as the statute of imitations, 
This rule Le Hares that no Obie ought to be twice VeXe d for the site 
cnuse—nomod dehet his verari pro eae COUSA It assumes that it is 
better that a plamtitl who wantonly or negligently splits a claim 
bite parts for the Purpose of sult should lose one of them than that 
the adverse parts should be needlessly harassed by litigating in de- 
tail matters that could and should have been determined in one 
action.” | 

Pout it is not always CusyV to decide whether {Wo or tore items or 
claims Constittite one or tore dematas or couises of action, and the 
decisions af the Courts, as thivelif be CX pect dare hie harmonious Ctl 
the subject. In some cases the courts bave undertaken to preseribe a 
test of indivisibility, as that two or more items constitute but one 


demand if the same evidenee is applicable in whole or —- part to 

both, or iftthey all arise out of one contract or transaction. ‘Pavlor 
v. Castle, 42 Cal oie, Secor i Sturets, 1G: N. ta Ooo 

1005 But these tests have not been found satisfactory, and each 


case must be decided larg IV ol its own ciretnistances, ldu- 
laney v. Payne, 1OL TL, 552 
Qn thas port counsel for the defendant eites Reformed P. D. 
Church ¢ Brown, ot Barb. Pb. This is an extreme case and the 
ruling im it that where several claims, pavable at different times, 
arise out of the same contract or transaction all that are due must 
be included inthe same action and a recovery in an action on any 
one will bar a recovery Ina subsequent action on the others or any 
of themj has been practically reversed im the court ef appeals in 
Perry ry. Dickinson, So N.Y. 845, in which it was held that after a 
recovery Thanaction fora wrongful distnissal of the plamtitl from 
the defendants employ the plaimtuith might still maintain an action 
to recover the wages earned by him and due and payable before 
such wrongfal dismissal. 
ln Dulaney e Payne, LOL TIL, 325, it was held that a recovery in 
anaction ona stipulation ina promissory note for the payment of 
Interest on the principal sum therein one year after the note became 
due was not a bar to a subsequent action for said sum. ‘The interest 
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and the principal were considered distinet demands, arising on dis- 
tinet contracts and constituting distinet causes of action, which the 
plaintiff might unite in one aetion or not, at his pleasure. 

[n Sparhawk v. Wills, 6 Gray, 163, it was held, on a bill to redeem 
certain premises mortgaged to secure the payment of a promissory 
note payable “in one vear, with interest annually,’ that the prinei- 
pal debt was not merged ina judgment obtained for one year of such 
interest after the note became due; and in Andover Savings Bank 
v. Adams, 1 Allen, 28, it was held that a judgment for instalments 
of interest on a note after the same became due did not bar a subse- 
quent action for the prineipal. 

In Merchants’ Ins. Co. v. Algeo, 31 Pa. St., 446, it was held that 
a recovery in anactionon a breach ofa covenant ina written instru. 
ment is no bar to recovery in another action on the same instrument 
for another breach, and although it is not stated in the report in so 
many words that the breach sued on in the subsequent action had 
occurred before judgment was obtained in the first One, It Is plainly 
SO) Implied from the cireumstances, 

ln Melntosh +. Lown, 49 Barb., 550, it was held that where a lease 
contained several distinct covenants, and during the term there was 
a breach of two of them, namely, to keep the buildings in repair and 
to build 125 rods of fence, that such breaches constituted distinet 
causes of action, and a recovery in an action on one of them after the 
expiration of the lease, was no bar to a subsequent action on the 
other. In the course of the opinion it is said that these two cove- 
hants “are as entirely distinet as if they were contamed in separate 
written contracts. ’ 

The lease in this ease isa voluminous document, with many dis- 
tinct stipulations and provisions. The first clause contams the 
grant of the road to the defendant forthe term of 96 vears, it“ vield- 
Ing and paving therefor during the said term the vearly rent of 
€28,000,." to ve paid in equal halfyvearly installments, on) May 15 
and November Il in each vear, in advance. By clause five the de- 
fendant’s covenant to pay “the vearly rent hereinbefore reserved ” 
inthe manner specified, and by clause twenty-two the defendant's 
covenant to pay the plaintil “every vear during the term, at the 
sume thine ania place iis the rental here specitied, the Stliu of £H0O0 
sterling money, for the purpose of enabling the lessors to keep up 
their corporate organization and to pay their officers and office ex- 
penses,” 

In my judgment, on both principle and authority, the rent and 
expense money provided for in this lease are distinet demands, aris- 
Ing on distinet contracts, and the mere fact that they are Included 
In the same instrument and are a part of the same transaction and 
made payable at the same time and place does not make them 
otherwise. 

And primarily they are distinct demands, because it appears to 
have been the will and pleasure of the parties to the transaction that 
they should be so. It was easy enough to have added the £600 to 
the ¢€28.000 and make it all rent and payable as such, but the 
parties who arranged the lease, for reasons best known to themselves, 
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saw proper to provide otherwise. The defendant is or was at the 
date of the lease equally interested with the plaintiffin keeping up 
the latter’s corporate organization and thereby maintaining the ex- 
istenceofits lessor. Otherwise the plaintiff sorganization might lapse 
and the road be taken possession of by the mortgagees or the State ; 
and it is not difficult to imagine, in view of what might happen in 
this connection during a period of ninety-six vears, that it was 
thought best to provide in the lease for the payment of a specific 
sum for this very purpose, so that the defendant might compel its 
application thereto for its own protection. 

The parties LO this Lrabbsaretion have, er jredustria, distinguished 
these payments in name and purpose, and the law ts not so arbitrary 
or unypust as to make them one indivisible demand and compel the 
plammtil to sue for them in one action. lor the convenience of the 
plaintifl! the law will allow it to unite a claim for rent and expense 
money in one action (Code ©. PL, § 91), but the parties for their own 
purposes and convenicnuce made them distinet demands, and there- 
fore the law will not compel it to so unite them, 

This issue must also be found for the plarntil. 

And the conclusion of law from the premises is that the plaintiff 
is entitled to recover of and from the defendant the sum demanded 
Ineach action, namely, in No. 1120, 868,151, with legal interest from 
November LL, USSh: in Noo PLES, 858,151, with interest from May 15, 
ISSS: in No. LI7S, SOS L351. with interest from November 11, 1S85, 
and in No. LL7), 81,859.95, with interest from November IL, 1SS5, 
together with eosts and disbursements. 

evidence was also introduced on the trial by the plaintiff to prove 
the organization and corporate existence and power of the plarntul. 
The evidence consists of the depositions of Thomas Thornton and 
David Ferguson, of Dundee, Scotland, the former being a solicitor 
In that country of thirty-three vears’ standing and the latter an 
accountant and secretary of the plaintiff sinee May 17, TSS80, and 
Jolin Reid, of Edinburg, a Scottish advocate and the registrar of joint- 
stock companies In Scotland under the British statute, “the com- 
panies act of 1862." and the amendments of IS67 and IS77, and the 
exhibits thereto annexed. ‘Tie depositions were taken under a com- 
mission of this court, dated October 8, ISS4d, in the action numbered 
105 and then pending in this court between the same parties. 
Code of C. > . S]o 

rom this evidence it satisfactorily appears that the plaintif? was 
duly organized under said companies act onApril 50, 1880, with 
power to Construct, own, operate, lease, Or otherwise dispose of the 
road in question, and that a certificate to that effect was duly made 
and issued to it by the registrar of joint-stock companies under said 
act on May 4, ISSO.) Dundee M. 'T. L. Co. rv. Cooper, 26 Fed. Rep. 
GO.. 

But Tam not advised that there is any issue in the pleadings on 
this point since the allowance of the demurrers to the answers. 

Ilowever, if the plaintiffs counsel think they are entitled to a 
finding in this matter they can have it. 

Mr. Earl C. Bronaugh and Mr. John W. Whalley, for the plaintiff: 
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Mr. Charles B. Bellinger, for the defendant. 
(Signed) MATTHEW P. DEADY, 
U.S. District Judge, Oregon. 


endorsed: Filed Sept. 20, 1886. R. TH. Lamson, clerk. 


1O4 And afterwards, to wit, on the 20 day of Sept., 1886, there 
was duly filed in said court a motion in words and figures as 
follows, to wit: 


105s In the Circuit Court of the United States} for the District of 
Oregon, 


THe Ornecoxtan Ratway Company, Limited, Plaintiff, 
is, { N¢ ‘ 
re ’ ‘ r £ 0. " e 
Toe Orecon Rattway & Navigation Company, De- 1143 
fendant. 


Now, on this day, comes the plaintiff, by Whalley, Bronaugh, 
Northup and Deady, its attorneys, and moves the court for judgment 
In plaintifl’s behalf against the defendant for the sum of $68,131, 
With interest thereon since Mav 15, 1855, aggregating the sum of 
seventy-five thousand four hundred and seventy-four (75,474.00) dol- 
lars, in accordance with the findings of fact and conclusion of law 
toade and found by the court and tiled in this cause. 

WHALLEY, BRONAUGHIL, NORTITUP & DEADY, 
Attorneys for Plaintiff. 


indorsed : Filed Sep. 20,1886. I. H. Lamson, clerk, 


106 And afterwards, to wit, on Monday, the 20 day of Sept., 

ISS6, the same being the 74 judicial day of the regular April 
term of said court—present, the Hlonorable Matthew P. Deady, United 
States district judge, presiding—the following proceedings were had 
in said case, to wit: 


107 In the Cireuit Court of the United States for the District of 
recon. 


Tue OreGontan Rartway Company, Limited, ) 
Us, » No. 1143. 
Tne Ornrcos Rareway anp Navigation Company. | 
SEPTEMBER ZO, 1SS6. 
Now, at this dav, comes the plaintiff, by Mr. Earl C. Bronaugh, of 
counsel, and moves the court for judgment upon the findings of the 
court heretofore entered in this cause; which motion is allowed. 
Whereupon it is considered that said plaintiff do have and recover 
of and from said defendant the sum of seventy-five thousand four 
hundred and seventy-four dollars, together with its costs and dis- 
bursements herein, taxed at ciglhty-three dollars and fourteen cents. 
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And afterwards, to wit, on the 21 day of Sept., 
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was duly filed in said court a cost bill in words and 


co) Wit; 


as follows. 
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And afterwards, to wit, on the 21 day of Sept _ISS6. there 


was duly filed in said court a bond on appeal in words and 


ficures as follows, to wit: 


@. 


THE OREGONIAN RAILWAY CO. (LIMITED). 


11] [In the Cireuit Court of the United States for the District of 
Oregon, 


. 


THe Ornrcoxtan Rattway Company, Limited, Plaintiff, ) 
rs. 

The Orecon Rattpway & Navicatrion Company, De- | 
fendant. } 


No. 1143. 


Know all men by these presents that we, the above defendant, 
The Oregon Railway and Navigation Co., principal, and WS. Ladd, 
C,H. Lewis, Henry Failing, and C. /Z Lewis, sureties, are held and 
firmly bound unto the plaintil, The Oregonian Railway Company, 
Limited, and unto all concerned in the sum of one hundred thou- 
sand dollars, to be putd to the said Oregonian Railway Company, 
Limited, and unto all concerned, executors or administrators : to 
Which paviment, well and truly to be made, we bind ourselves and 
each of us, jointly and severally, and our and each of our heirs, 
executors, and administrators, firmly by these presents. 

Sealed with our seals and dated Sept. "1. ISS6 

Whereas the above-named defendant, The Oregon Railway and 
Navigation ( OPP PALEY, las taken outa writ ot error to the Supreme 
Court of the United States to reverse the judgment in the above- 
entitled cause by the circuit court of the United States for the 
District of Oregon 

Now, therefore, the condition of this obligation is such that if the 
above-named (Oregon Rarlwas iV Navigation Company shall prose- 
cute said writ of error to effect and answer all costs and datnages if 
he shall fail to make good Ais plea, then this obligation shall be 
void: otherwise to remain in full force and virtue 


OREGON RATLWAY — NAVIGA- [seat] 


TION COD. 

By Wo 8. LADD, Vice-Pres¢. [rs] 
Wo s. LADD. [Ls 
HENRY FALLING. Ih. s.] 
C. H. LEWIS SEAL 
H. W. CORBETT. ol 


Signed, sealed, and delivered in presence of— 
CB. BELLINGER. 
E. E. MALLORY. 


I'Nrrep STATES OF AMERICA, | 
District of Oregon, j 


avae « 


1, W.S. Ladd, and I, C. Hl. Lewis, each for myself, being duly 
sworn, depose and say that I am one of the sureties in the fore- 
eoing bond; that Lam a resident and freeholder within said district, 
and that | am worth in property situated therein the sum of one 
hundred thousand dollars over and above all my just debts and 
liabilities, exclusive of property exempt from execution. 

W. Ss. LADD. 
C. H. LEWIS. 
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Subscribed and sworn to before me this Sept. 21, 1886. 
Kk. bE. MALLORY, 
[SEAL. | Notary Public. 


Unitep States or America, ) |. 
. ° ° ery 
District of Oregon, f 


112 & 115 |, Henry Pailing,and I, IH. W. Corbett, each for myself, 
being duly sworn, depose and say that [I am_= one of 

the sureties in the foregoing bond; that I am a resident and free- 
holder within said distriet, and that I am worth in property situated 
therein the sum of one hundred thousand dollars over and above 
all my just debts and liabilities, exclusive of property exempt from 
execution. 

MENRY FAILING. 

I. W. CORBETT. 


Subseribed and sworh to before nie this Sept. =a. LSS6. 
ke MALLORY, 
[SEAL. ] Notary Public for Oregon. 


Approved, 
DEADY, J. 


[ Endorsed 7 1] bas. U. Ss. cireutt eourt, district of ¢ yregon. ————e 


Us. —. bond. FiledSept.21, 1886.) R. HW. Lamson, 
clerk, by ——, deputy clerk. 
114 [In the Cireuit Court of the United States for the District of { 


Oregon. 


The OreGoNtaAN Rateway Company, Limited, Pi'ff, 
vs. - No. 1148. 
Tne Orecon Rarpway & Navicarton Company, Def’t. } 


Copy. 
Bill of Exceptions. Filed Oct, 13, 1886. R. H. Lamson, Clerk. 


115 In the Cireuit Court of the United States for the District of 
Oregon. 


THE OREGONIAN Ratipway Company, Limited, Plaintiff, ) 
yd \. ; 

THe Oregon Rattway & Navigation Company, Defendant. ) | 
Bill of Kveeptions. q 


ay it re menmib red that On May 17%. LSS6, this cause Came on to be 
heard betore the court on stipulation of the parties without the in- 
tervention of a jury, and the plaintiff, to sustain the issues on its | 
part, offered in evidence the depositions of Thomas Thornton, David 
Ferguson, and Jolin J. Reid, which depositions were taken in the 
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case of the above plaintiff against the above defendant, numbered 
1055. The defendant, by its attorney, duly objected to the evidence 
so offered on the ground that the same igs incompetent and imma- 
terial, but the court overruled such objection; to which order of the 
court defendant, by its attorneys, duly excepted at the time, which 
exception was allowed by the court. The said depositions were read 
in evidence and were to the effect as follows: 

The said Thomas Thornton deposed that he 1s a. solicitor, in- 
structed in the laws of Scotland, and is acquainted with the plaintiff 
corporation; that his late firm, Pattuelo & Thornton, were and his 

present tirm, Thos. Thornton, Son and Company, are solicit- 
116 ors for said company in Scotland; that he has seen the orig- 

inal memorandum of association and articles of association of 
the said company; that such memorandum and articles were pre- 
pared and executed under the supervision of said late firm of Pat- 
tullo & Thornton and are now in the hands of the registrar of joint- 
stock companies in Scotland, in Edinburgh: that such registrar is 
the legal custodian thereof. Said witness further deposed that he 
produced a copy of such memorandum of Association and of such 
articles of association ; that he had compared such coples with the 
originals, and that the coples a produced are true copies of such 
originals; that he has examined the signatures of said memoran- 
dum of association and the names of the persons by whom the same 
purport to have been executed; that he ts acquainted with the sig- 
natures and writing of such persons, and that said signatures are 
the genuine signatures of such persons; that said memoranduin of 
association and articles of association were duly and regularly made 
and executed according to the laws of Scotland and in accordance 
with the provisions of the companies act of 1862; that he, said wit- 
hess, was engaged In his professional capacity in and about the pro- 
curing of the registration of the said memorandum and articles of as- 
sociation ; that the registrar of joint-stock companies at that time in 
Scotland was Stair Agnew ; that witness Is aequainted with the hand- 
writing of said registrar and has seen a certificate of the incorpo- 
ration of the plaintiff corporation, The Oregonian Railway Com- 
pany, Limited, purporting to be signed by the said Stair Agnew, 
and that the signature thereto is in the handwriting of said Stair 
Agnew. 

Said witness further deposed that he produced a copy of the said 
certificate of incorporation; that he is acquainted with the hand- 


writing of John J. Reid, registrar of joint-stock companies 
117. ~—s in Scotland, who is now the legal custodian of the memoran- 


dum of association and arti¢les of association of the said Ore- 


gonian Railway Company, Limited. 

Said witness further deposed that he produced copies of said mem- 
orandum and articles, which are certitied by the said Reid to be true 
copies of the originals thereot; that the said certificates are in the 
handwriting of said Reid, and were made by him in the presence of 
witnesses. 

Said witness furthe r li pose d in tits said deposition that, as a qual- 
ified and practicing lawyer, the organization of the said Oregonian 
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Railway Company, Limited, as an incorporated company under the 
laws of Great Britain and Ireland is in all respects regular and com- 
plete; that the memorandum of association and the articles of asso- 
ciation of the said company are In all respects valid and lawful; 
that the said company was duly and lawfully incorporated on May 
Ath, ISSO, and las ever since been and now is a lawtul and subsist- 
ing corporation under and by virtue of the laws aforesaid; that 
since May Ath, ISSO. enid COMPANY las continuously exercised its 
Corporate Powers, las held regular meetings of shareholders, as. re- 
quired by its articles, has duly eleeted directors, and has carried on 
its corporace business in all manner according to law. 

Said witness further deposed that he produced a certificate of the 
incorporation of said company, given by said Jolin J. Reid, regis- 
trar of joint-stock companies in Scotland and the officer referred to 
In the compan sact of 1IS62: that the signature to the said certifi- 
cate Is the genulne Slonature of the said Retd and is im his land- 

writing, ndthat the said certificate is sucha certificate of the in- 
| 1S corporation of the COMPANY iis Is rt ferred to 11) S Is of the said 

companies act of S62 in the words following: “A certificate 
of the incorporation of any company given by the registrar shall be 
conelusive evidence that all the re quisitions of this act in respect to 
registration lave been complied with,” and said witness further de- 
posed that the certificate so produced Is by the law of Scotland eon- 
clusive evidence that, with respect to the said Oregonian Railway 
Company, Limited, all the requisitions of the said companies act 
have been complied with. 

The said witness further deposed that he had examined the laws 
of Oregon, Civil Code, chapter 5, tithe 6, section 735, paragraphs S, 
and that according to the practice of thiat country, Scotland, it Is 
impossible to oblain any certificate under the great or principal seal 
thereof or the sovereign thereof to the eflect as in such statute pro- 
vided with reference to the copies of the memorandum or articles of 
assoclation ola COMMPAanY under the companies act of ISG2 certifi d 

by the legal keop r thereof 
11 The a position of the said David lerguson tended to “how 

that he had seen the eriginal memorandum of association and 
articles of association of the said Oregonian Railway Company, Lim- 
ited, and that he produced coples thereof whieh are true coples of 
such originals; that he is acquainted with the signatures to such 
articles and memorandum, and that the same are genuine: that the 
certificate of Incorporation and the memorandum of association and 
articles of association referred to in the deposition of said Thomas 
Thornton are in all respects properly executed, and that the copies 
referred to in such depositions are genuine copies of the originals, 
which are now in the hands of the registrar of jomnt-stoek companies 
In Scotland, who is the legal custodian thereof: that he, witness, is 
and has been since May 17th, 1Ss80, the seeretary of plaintif] corpora- 
tion; that said memorandum and articles of association are signed 
by persons named by the witness Thornton in his deposition, and 
that said signatures are known to witness to be the genuine signa- 
tures of said persons respectively ; that Stair Agnew was at the time 


en ee 


lee Re 
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of the making of the said memorandum and articles of association 
registrar of joint-stock companies in Scotland; that witness, as see- 
retary of plaintiff, holds a certificate of the registration of plaintiff 
corporation signed by said Stair Agnew as such registrar, of whieh 
certificate witness testified that he produced a true COPY , that John 
J. Reid is at present registrar of joint-stock companies for Scotland, 
and is the legal custodian of said memorandum and articles of asso- 
clation of which said witness testinied that he produced coples duly 

certified by said Reid as registrar in the presence of witnesses. 
120 The deposition of said John J. Reid tended to-show that he 

is the registrar of joint-stock companies in Seotland, and 
is the custodian of the original memorandum of association and ar- 
ticles of association of all companies Incorporated under the com- 
panies act of IS62,and that the copies produced by said witness, 


"Thor nton, are true coples of the original articles and memorandum 


of association of said plaintiff corporation, and are duly certified by 
Witness as registrar to be such copies. 

12] The ollowing print 7 pages, numbered in printed figures 
from 12 to 55, Inclusive, comprise copies of the memorandum 

of association and of the articles of association of the Oregonian 

Railway Company, Limited, as produced by said witnesses ‘Thorn- 

ton and Ferguson and referred to by the witness Reid in their said 


depositions. 


al " The Companies Acts — 1So, S64, crriel Sia. 
Company limited by shares. 


Memorandum oO; Asso sation Of the Odre wonian Ruilway Company, 


Lineite cd. 


1. The name of the company is the “ Oregonian Railway Com- 
pany, Limited.” 

me The registered ollice of the COM pany will he situate in Seotland. 

». Lhe oly ets for which the COTM pany is established are— 

First. The building, constructing, reconstructing, diverting, equip- 
ping, owning, operating, leasing or selling, transferring or disposing 
of, or purchasing or otherwise acquiring, holding, and operating, 
or otherwise using, working, or dealing in all or any such railway 
or rallWwayvs, rallroad or railroads. an the State of Oregon and the 
Territory of Washington, in the United States of America, or in 
either of them, or between such points In said State or T rritory or 
elsewhere In North America as may from time to time be resolved 
or determined Upon by Sala COMPANY, and the carrving of passenger, 
goods, and mineral and all other traflic.and freight on and the doing 
and performing of all other acts, deeds, and other operations CcOnl- 
nected with railways and railroads in the said State and Territory 
or either of them or elsewhere in North America. 

Second. The building, constructing, equipping, owning, and oper- 


ating, or the leasing, selling, transferring, holding, or acquiring by 
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purchase or othe: wise, and the working and using of one or more 
lines or portions of lines of railroad or railway or parts thereof from 
(first) the city of Portland or the city of Astoria, in the State of Ore- 
gon, United States of America, or from either or both of said cities, 
or from some other point or place on the Willamette or Columbia 
rivers, in said State of Oregon, through any part or portion of the 
said State of Oregon lying west or south of the Cascade range of 
mountains, In sata State, to some point ator hear, in or Upon, sald 
Cascade range ol mountains; (second) from thenee or from any part 
or portion of the western or southwestern part of said State of Oregon 
to and across and tothe east side of said Cascade range of nountains, 
through a pass in said mountains at or near that fork or branch of 
the Willamette river, in said State of Oregon, known as the Middle 
fork or branch of said river, or through some other pass im said 
mountains within one hundred miles north or south of said 
Middle fork or branch of said river where shall -— found to be, 
on actual survey, the casiest and most practicable route across 

the Cascade range of mountains; (third) thence through 
123s that portion of said State of Oregon lying east of said Cascade 

range of mountains, and on through the Territories of Wash- 
ington or Idaho or the States of Nevada and California, in the United 
States of America, or through all or any one or more of said States 
or ‘Territories to a connection with, or without making any connec- 
tion with, any other raliway or railways in either of said States of 
Oregon, California, or Nevada or Perritories of Washington or Idaho, 
and with or without one or more branch lines (a) running north, 
south, east, or west from said main line on the east side of said Cas- 
cade range ol mountains, or (/) running from said main line on the 
Wesl side at snid Cascade range, 11) snid State of Oregon, forming il 
junction or one or more junctions with sald main line at one or 
more points toa terminus in said portion of the State of Oregon 
west of said Cascade range of mountains, or to a Janction with said 
main line, or to a terminus or termini at one or hore seaports on the 
shores of the Pacitie Ocean, all as may from tyme to time be deter- 
mined by actual surveys; as also to purchase, build, construct, own, 
equip, and operate, orto enter Into agreements to run over, or to lease 
(1) any line or iines, branch or branches, of railway or railways, rail- 
roador railroads, that thay Connect with or become attached to or meet 
or become part of the said main line or its main branch or any of 
its branches hereinbetore designated, or (2) such other main or 
branch line or lines or extensions of any railway or. railways, rail- 
road, or railroads, made in connection with this company’s main line 
or of any of its branches, or separate and distinet therefrom, all in 
such manner of way or form and on such terms as this said com- 
pany shall from time to time deem advisable and for its interests, 
and the doing and performing of all other operations connected with 
said designated railway or railways, railroad or railroads, or branches 
thereof,or in connection with other railways of a similar or different 
nature the doing and performing of which this said company shall 
at any time deem advisable and for its interest in the carrying on 
of its business. 
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Third. The building, constructing, purchasing, or otherwise ac- 
quiring, holding, equipping, owning, and operating, or the leasing 
and operating, or the leasing, equipping, and operating, or the sell- 
ing, transferring, or otherwise disposing of and the working and 
using of any railway or railroad, or of any wharves, jetties, steam- 
boat or steamship, stage, or of any canals, locks, bridges, clay road, 
plank road, turnpike, hack, track, or express lines, or any other 
line, lines, Or Ineahs for the transportation of freight or passengers, 
or either or both, now constructed or operated in whole or in part 
or Which may be hereafter constructed or operated in whole or in 
part, in elther of the said States of Ore gon, California, or Nevada, or 
sald Territories of Washington or Idaho, and that whether in con- 
nection with or separate and distinct from and as a line or means 
independent of said railway or railways, railroad or railroads, so to 
be built, constructed, purchased, owned, equipped, or operated as 
aforesaid by this company. 

Fourth. The enterivg into agreements for and the taking, hold- 
Ing, or the guaranteeing of bonds, shares, debentures, dividends, or 
mortgages and other indebtedness of any other railway or railroad 
company or companies, or of any canals, locks, bridges, clay road, 
plank road, turnpike, steamboat, steamship, stage, express, or tele- 
graph companies in the United States of America or Dominion of 
Canada 

hifth. The entering Into agreements with any person, persons, 
firm, coparthnership, company, or corporation that may be the owners 
and operators or the operators of any railway, railroad, steamboat, 
steamship, eCXpress, hack, truck, or stage line or lines, canals, locks, 
bridges, clay road, plank road, turnpike, or any other means of trans- 
porting freight and passengers, or either or both, and who may be in 

any manner or form engaged in) the business or occupation of 
124. common carriers or the transportation of freight and passen- 

gers, or either or both, for the prorating In fares and freights, 
or either or both, or for the joint use, oceupation, and enjovanent of 
their several lines or the branches thereof, or of any or all other 
property, beth real, personal, or both, owned or used by them or 
either of them respectively, or for the operating their respective lines 
on joint purse, or in any other manner and form for the mutual or 
joint or the mutual and joint transportation of freight and pussen- 
pers, oF either or both, over their respective lines of transportation, 

Sixth. The building, constructing, equipping, owning, operating, 
leasing, selling, transferring, or otherwise disposing of, purchasing, 
or otherwise acquiring, holding, and operating, or otherwise using, 
working, or dealing in any telegraph or telephone line or lines, or 
any Warehouse or warehouses, or building or buildings, for recelving 
or storing grain or other produce, In any manner connected with or 
unconnected with or requisite, necessary, or convenient for the 
operation of the Maly or any braneh line ot railway, railroad, or of 
any other means, mauner, or line of transportation constructed, 
built, leased, or in anv manner operated by or in counection with 
(his company, in any manner or formn whatsoever. 

Seventh. The acquiring, by purchase or otherwise, or by dona- 
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tions or gifts of such real and personal property as this company 
may find requisite, necessary, or convenient for carrying into effeet 
fully and completely the objects of the company and the transac- 
tion of its business, and to hold and dispose of the same at the 
pleasure of this company, and the acquiring, holding, leasing, trans- 
ferring, and otherwise using and disposing of any real or personal 
property of whatever nature, or of any rights and privileges acquired 
or which from time to time — be acquired by the company, or which 
may be given, granted, or conveyed to it for the purpose of aiding 
it in the construction and operation of its aforesaid line or lines of 
railway or branches thereof or extensions therefrom, or for any or 
different PUPpPOse Whatsoever: as also the acquiring under the laws 
of the States of Oregon, Nevada, or California or the Territories of 
Washington and Idaho or any other States or ‘Territories in the 
United States, under the laws of the United States or under tlie 
laws of the Dominion or of any Province of Canada, or under the 
laws of any one or more or ali of them, of such real or personal 
Property, or the right to the use oroccupation of the same, by appro. 
priation or otherwise, in such manner as Is now or may hereafter 
and from time to time be provided by the laws of either of the said 
States or ‘Territorics in the United States, or by the laws of the 
United States or by the laws of the Dominion or of any Province of 
Canada, or either one or more or of all of them. 

highth. Phe borrowing of money inthe United States of America 
or in the United Kingdom of Great Britain and [reland or in Europe 
or clsewhere on or on the security cirst) of bonds or promissory 
notes or it bentures or othe r deeds or obligations of the COMPANY : 
or (second) of bonds or promissory notes or other deeds or obliga- 
tions of the company, containing also or separately secured by 
mortgage vr trust deed of all or any portion of the companys prop 
erty and assets, real or personal, or on all or any portion of its prop). 
erty and assets, real or personal, and of or on all or any of its fran- 
chises, powers, and privileges; or (third) of bonds or mortgage 
debentures, as also the raising of and procuring money by the crea- 
tion and Issue of preference shares or by the creation and issue of 
vuaranteed shares, or by any other means or in any other manner 
or torm which the company at any time deem advisable. 

Ninth. The amalgamating or otherwise uniting the company with 

any other railway, railroad, steamboat, steamship, canal, lock, 
120 bridge, Slave, hack, truck, express, or telegraph or telephome 

company, or any other company or institution engaged in the 
business of the transportation of freight OF Passengers, or both, whiose 
objects shall be wholly or partially similar to those of this company, 
or absorbing any such other company or institution or purchasing 
or acquiring its business on any terms and in any manner. 

Tenth. The carrving Ol) ot the business ot CotmmmMon carriers ana 
the fixing and exaction of tolls and freights and the transacting and 
doing of all such other matters and things as the company shall 
from time to time consider conducive or incidental to the above 
objects or any of them: but the company shall not do anything 
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whereby the limitation of the liability of its members shall be preju- 
diced ; and, 

Lastly, the doing whatever else may be from time to time sanc- 
tioned by a special resolution of the company. 

4. The liability of the members is limited. 

® The eapital of the company is one hundred and sixty thousand 
pounds, divided into sixteen thousand shares of ten pounds each. 

We, the several persons whose names and addresses are subscribed, 
are desirous of being formed into a company in pursuance of this 
memorandum of association, and we respectfully agree to take the 
number of shares in the capital of the company set opposite our re- 
spective names. 

Dated this thirteenth day of April, eighteen hundred and eighty 
vears. 


each 


of shares 


>. 2 
Names, addresses, and description of subscribers. lame 
Fej 
— as 
533 

4: 
Airlie, of Cortachy Castle. Kirriemuir, in the county of Forfar —_ —- viata 1) 
Willinm Laws in, of Dundee. in the eounty of Forfar. merchant lim) 
Thomas TE. Cox. of Dundee. in the county of Forfar, merchant }iM 

dohn Leng, of Kimbrae, Newport, in the county of Fife, newspaper pro- 

prietor ee | : ‘ vw }iw 
ooM. Cochrane. of Dundee, in the « intv of Forfar. merchant pi“) 
Alex. Henderson, of Dundee, in the county of Forfar. merchant 1 
Alex’r Ni of Dundee, in the counts of Forfar, merehant how 
els mes Stevenson, of Dear de ~ oe the c* nity eo] kortar. dy er }iMy 
John M. Watson, of Dundee. in the county of Forfar, stock broker }iM) 
William Mackenzie, of Dundee, in the cour ty if Forfar, stockbroker my 
ao) 


Total shares taken — 


Witness to the above signatures 
WM. ARTHUR BELL, 
Apprentice lo Mi SATS. Pattulo av Thornton, 
Solicitors, 1 Bank Street, Dundee. 


That on the said 50th day of April, 1SS0,in pursuance of the pro- 
visions of law in the said “the companies act of 1862,” herembe- 
fore mentioned, and of the other provisions of the acts supplementary 
thereto and amendatory thereof, and contemporaneously with the 
execution of the memorandum of association aforesaid, the said 
Airlie, of Cortachy Castle, Kerriemuir, in the county of Forfar; Wil- 
liam Lowson. of Dundee, in the county of Forfar, merchant ; Thomas 
Hl. Cox, of Dundee, in the county of Forfar, merchant; John Leng, 
of imbrae, New port, in the county of Fife, hnewspaper proprietor ; 
P. M. Cochrane, of Dundee, in the county of Forfar, merchant; Alex. 
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Henderson, of Dundee, in the county of Forfar, merchant ; 
126 =Alex. R. Nicoll, of Dundee, in the county of Forfar, merchant ; 

James Stevenson, of Dundee, in the county of Forfar, dyer ; 
John M. Watson, of Dundee, in the county of Forfar, stockbroker ; 
William MehKenzie, of Dundee, it) the county ot lorfar, stockbroker, 
did enter into and make and duly execute articles of association, as 
required by said acts, and thereupon did, on the said 50th day of 
April, 1°S0, duly deliver them to the registrar of joint-stock com- 
panies, as required by section seventeen of said “ the companies 
act of 1862,” who thereupon did duly retain and register the said 
memorandum and articles of association, and did duly thereupon 
certify under his hand the said * Phe Oregonian Railway Company, 
Limited,” to be incorporated and said company to be limited, which 
articles of association are in the words and figures and to the effect 
following—that is to say: 


re 


127 Articles of Association of the Oregonian Railway Company, 
Limited. 


1. The reculations of table A in the first schedule to “the com- 
panies act, 1862," shall not apply to this company, except so far as 
the same are repeated or contained in these articles. 


Capital. 


2. The original capital shall be £160,000, divided into 16,000 
shares of £10) each, which, so far us not subseribed for in the memo- 
randum sid articles of association, may be allotted and issued to 
such Persols as the directors may consider proper, 

do. The registered holders of shares in the COM pany for the time 
being, Whatever the number issued or subseribed, shall be and con- 
tinue asscciated, and the business of the COMpPanVv tay be at once 
commenced, and the regulations for the management of the com- 
pany shall be in force. Every person to whom any share or shares 
shall have been allotted in consequence of any application from 
him shall be deemed to bea member of the company, along with 
all subscribing members, and shall be entered as a member upon 
the register of members. 

4. The company may, by the resolution of a general meetin 
crease Its capital bevond the amount mentioned in the memoran- 
dum of association by the creation of new shares, of such amounts 
per share and in the aggregate and on such terms as such resolu- 
tion. shall direct; and any new capital so created may carry such 
preferential right to dividend or such priority in the distribution 
of assets or be subject to such Postponement of dividends or in the 
distribution of assets as anv re solution of a general meeting passed 
previously to its issue shall direet; but, save as aforesaid, all new 
capital shall be subject to the same provisions in all respects as if it 
had been part of the ordinary capital mentioned in the memoran- 
dum of association. 

o. The shares or avy class of shares may from time to time be 


¢, in- 


. 
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consolidated into a smaller number of shares or divided into a 
larger number of shares, or the capital may be reduced bv such res- 
olutions and proceedings as the law requires. 


Shar 


Cs, 


If several persons are registered as joint holders of any share, 
any one of such persons may give cilectual receipts for any dividend 
pavable in respect of such share or for any Interest on prepaid calls, 


Every member shall be entitled to a 


certificate under the com- 


mon seal of the company, specifying the share or shares held by 
him and the amount paid up or deemed to be paid up thereon ; 


125 


and if 


such 


Ct rtiticate be 


Work Ot 


it or lost 


it 


thay be 


re- 


hnewed on payment of five shillings or such less sum as the 


directors may prescribe. 


8. The company shall not be bound by o 
having notice thereof, any other ri 


absolute right thereto in the regi 
being, and such right in case 


tioned. 


ry * 
fransfer of 


* recognize, even though 


shares. 


cht in re ter of a share than an 
stered hoider thereof for the time 
of transmission as hereinafter men- 


The instrument of transfer of any share in the company shall 
be executed both by the transferrer and the transferee 


ferrer shall he deemed to remain the 


holder of such share 


and the trans- 


until the 


name of the transferee is entered in the register book in respect 


thereof. 
10). 


effeetual if executed according 
instruments 


by the law of 


Scotland or 


by 


the 


law of 


All transfers of shares of the COobimpany shall be valid and 
to the usual mode of executing such 
Mngland, 


or 


partly according to the Oe ania partly according lo the other. 


11. The directors may deciine to register 
made by a member who 


Is Indebte 


son not approved by thie rh. 


very deed ot 


transfer 


must 


d to the 


be left 


( 


any 
COMMAnY 
at the ofttice 


transter 
rtou any per- 


of 


of shares 


the com- 


pany to be register d,accompant d with such evide nee as the direct- 
Ors. may reasonably re quire to prove the title of the transterrer and 
with the payment of such fee as the directors shall from time to time 
powers vested 


determine, and thereupon the company, subject to the 
in the directors by the immediately preceding 
the transferee as 

In no ease shall 
validity, 


authority, 


a shareholder 
the 
legal eflect, or 


aad 


article. 


shall register 


ret tain the deed of transfer. 


directors be bound to enquire into the 
genuineness of any deed of trans- 


fer produced by il person claiming us a transteree of any share in 


necorcdance with these articles, 


and, Whether they abstain from so en- 


quiring or do so enquire and are misled, the transtferrer shall have 
Io claim whatsoever Upon the COTM pany in respect of the share, exX- 
cept for the dividends previously declared in respect thereof, but 
only, if at all, upon the transferee. 


14. 


The transfer books may be closed during the fourteen days im- 
mediately preceding any general meeting or any Issue of new shares. 
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Transmission of shares. 


15. The executors or administrators of a deceased member shall 
be the only persons recognized by the company as having any title 
to his shares. 

16. Any person becoming entitled toa share in consequence of 
the death or bankruptey of any member or 1) Consequence of the 
marriage of any female menimber may, Upon such evidence being 
produced as may from time to tite be required by the directors, 
either be re viste red himself as a member or execute a tr insfer of the 
share to his nominee, subject to the approval of said nominee by the 
directors, 

Calls on shares. 


17. The directors may from time totime make such ealls upon the 
members in respeet of all moneys unpaid on their shares as they may 
think fit, provided that four weeks’ notice at least is given of each 
call. 

IS. Each member shall be lable to pay the amount of calls 
hiade to the persons and ‘it the times and places appointed by the 

directors, and in Cust of default to pay interest for the sale 
129) at the rate of £10 percent. per annun from the day appotuted 

for pavinent thereot to the time of the actual pavinent, and 
joint holders of shares shall be so liable severally as well as jointly 
11) respect of all calls thereon, 

19. The directors may, if they think fit, receive from any mem- 
ber willing to advanee the me all or any part of the moneys pay- 
ab le Upon the sh: ares he la by him by yond the sums actu: lly called 
up, and the moneys so paid In advance or so much thereof as shall 
from time to time exceed the amount of the ealls then made upon 
the share 11) respect oft which such advanee shall have been nade 
may, as the directors and the members paving the same may 
agree, be treated either as payments in advance in respect of such 
shares, entitling the holders thereof for the time being to divi- 
dends, at tue same rates as if such moneys had been paid up in 
pursuance of calls,or as loans at such interest and on such terms as 
the members paying such sums in advance and the directors shall 
apree Upon. 


Lien on shares. 


20. The company shall have a first charge or paramount lien on 
all shares for all moneys due to it from the holder or any of the 
joint holders thereof, either alone or jointly with any other person, 
Including all ealls the resolution for Which shall have been passed 
by the directors , although the times appolnted for their pavinent 
mnav not have arrived. 

21. Such lien may be made available by a sale of all or any of 
the shares subject to it, provided that no sueh sale shall be made 
except under a resolution of the directors and until notice in writ- 
ing shall have been given to the indebted member or his executors 
or administrators requiring him or them to pay the amount for the 
time being due to the company, and default shall have been made 
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for twenty-eight days from such notice in paying the sums thereby 
required to be paid. 

22. Jn case of such sale the directors shall apply the clear pro- 
ceeds, alter the pavinent of anv expebses, In or towards satisfaction 
of such debt, and the residue, if any, shall be paid to the late mem- 
ber, his executors, administrators, or assigns. 


lorfeiture of shares. 


25. [If any member fails to pay any eall on the day appointed for 
payment thereof, the directors may, at any time thereafter during 
such time as the call shall remain unpaid, serve a notice on him re- 
quiring him to pay such sali, together with the interest and any 
erAPpeclises that may have accrued by reason of such hon-paviment, 

24. The notice shall name a further day, not less than fourteen 
days after the day first appointed, on or before which such call and 
all interest and eA pelises accrued by reason of such hon-pavinent 
are tobe paid. It shall also name the place where payment is to be 
made, the pleee so named being either the registered office of the 
COMpany OF some other place at which the calls of the COMpPany are 
usually made payable. The notice also shall state that in the event 
of hol-payviment at or before the time and at the place appointed the 
shares tn respect of which such call »as made will be liable to be 
lorferted., 

25. If the requisitions of any such notice as aforesaid be not, com- 
Hed with, any share in respect of which such notice shall have been 
give Homavy at any time thereafter, before preuvdnne nt of any calls, In- 
lerest, and eXpenses due in respect thereof shall have been nade, 
be forfeited by a resolution of the directors to that effeet 

26. Ifany such person as mentioned in article 16 shall not, during 

three months after being thereto required by notice from the 
150 directors, be registered or cause a nominee to be registered 

under that article, or if, for six months after the death or 
bankruptey of a member or marriage of a female member, no per. 
son shall be registered In) respect of his or her shares under article 
16, the shares may be forfeited by a resolution of the directors to 
that eflect, together with all dividends declared thereon since the 
death, bankruptey, or marriage of the late member. 

Zi. ANY forteited share shall be deemed to be the property of the 
company, and may be resold, re-allotted, or disposed of in such man- 
ner as the directors shall think fit. 

28. Any member whose shares have been forfeited shall notwith- 
standing be liable to pay to the company all calls owing upon such 
shares at the time of forfeiture and the interest thereon. 

29 A certificate in writing, under the seal of the company and 
the hands of two directors and countersigned by the seer lary, thata 
share has been duly forfeited in pursuahee of the regulations of the 
company or sold under article 21 shall be conclusive evidence of 
such forfeiture or sale, and also in favor of the purchaser of its reg- 
ularity and validity, so that the remedy of any person aggrieved 
shall be against the company and in damages only, and an entry of 


? 
! 
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every such certificate shall be made in the minutes of the proceedings 
of the directors. 

30. On any sale by the directors of forfeited shares or of shares 
sold under article 21 the purchaser shall be registered asthe proprietor 
of the shares, and shall reeeive a certificate of such proprictorship 
under article 7, and shall hold the shares discharged from all calls 
due prior to his purchase, and he shail not be bound to see to the 
application of the purchase-money. 

31. The directors may in their discretion remit or annul the for- 
feiture of eny share within one year from the date thereof upon 
payment of all monies due to the company from the late holder or 
holders of such share or shares and all expenses incurred in rela- 
tion to such forfeiture 

Share warrants. 

o2. The COMPANY May Issue share warrants in respect of paid-up 
shares. Subject to the provisions of these articles and of the com- 
panies. act, IS67, the bearer of a share warrant shall be deemed to 
be a member of the COTA to the full extent. 

$3. The stamp duty on every share warrant and all other ex- 
penses of or incident to its issue shall be borne by the person apply- 
Ing for it. | 

34. In the case of the loss of any share warrant a new one may 
be issued to the person claiming in respect of 1t or such person 
may be entered in the register of members, but only on his produe- 
ng such evidence of his title and of the loss of lis warrant as the 
directors shall consider satisfactory and on his viving to the com- 
pany such indemnity, with or without security, as the directors shall 
require. 

General meetings. 

oo. Lhe first ordinary general meeting shall be held “at such time 
Within four months after the incorporation of the company a> the 
directors may determine, and thereatter an ordinary general meet- 
Ing shall be held annually at such time and place as the directors 
may annually determine. 

36, ‘Phe directorsmay, whenever they think fit, and they shall, upon 
ra requisition nade In Writing by four or more thembers of the 


= 


company holding in the aggregate shares to the nominal amount of 
one-tenth of the issued capital ior time being of the COMPANY, 

convene ah extraordinary general meeting. ay 
1] o¢. Any requisition made by the members shall express 

the object of the mi eting proposed to be called, and shall be 
left at the registered otlice of the company, but no member shall be 
qualified to signa requisition who shall be under the disabilities 
mentioned m article ol and article 52 or any of them. 

OS. Upon the receipt of such requisition the directors shall forth- 
with proce ed to convene an extraordinary general meeting. If they 
do not proceed to convene the same within fourteen days from the 
date of the requisition, the requisitionists or any other four or more 
members holding the required amount of shares may themselves 
convene an extraordinary general meeting. 
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Oo. The directors or members convening any meeting shall give 
seven days notice at least, specifying the place, the day, and the 
hour of meeting, and, in case of special business, the general nature 
of such business, to the members in manner hereinafter mentioned 
or in such other manner, if any, as may be prescribed by the com- 
pany in general meeting ; but the non-receipt of such notice shall 
not invalidate the proceedings of any general meeting. 

40. All business shall be deemed special that is transacted at an 
extraordinary meeting as well as all business that Is transacted at 
an ordinary meeting, with the exception of choosing a chairman (if 
hecessury), sanctioning a dividend, eleeting directors and officers, 
considering the accounts anid the report of the directors, and pass- 
Ing any resolution relating to or arising out of the subject-matter of 
such report. 


Proceedings at general meetings. 


41. No business shall be transacted at any general meeting, ex- 
cept the choice of a chairman (if necessary) and the declaration of a 
dividend, unless four members shall be present In person or by 
proxy at the time when the meeting proceeds to such business. 

42. If within halfan hour from the time appointed tor the meet- 
Ing a quorum (as detined by the clanse immediately preceding) be 
hot present, the meeting, If convened upon the requisition of mem- 
bers, shall be dissolved. In any other ease it shall stand adjourned 
to the same day in the next week, at the same time and place, and 
if at such adjourned meeting a quorum be not present it shall be 
adjourned sine die. 

I>. The chairman (if any, of the board of directors shall preside 
as chairman at every general mecting of the company. 

44. If there is no such chairman, or if at anv meeting he is not 
present Within fifteen minutes after the time appointed for holding 
the mcellig, the directors present shall choose one of their own 
number to act as chairman, and, that failing, the mem bers present 
and entitled to vote shall “pPOll some Oe of their own number to 
be chairman. 

I. The chairman may, with the consent of the meeting, adjourn 
anv mreckiig from time to time and from place to place, but ho 
business shall be transacted at any adjourned necting other than 
the business left unfinished at the meeting from which the adjourn- 
miechnt look pace. 

46. At any general meeting, unless a poll is demanded by at least 
three of the members prescht ti person or Dy PrONY and entitled to 
vote, a declaration Ly the chatrman that a resolution has been car- 
ried, and an entry to that effect in the book of proceedings of the 
company, shall be sutiicient evidence of the fact without proof of 
the number or proportion of votes recorded in favor — or against 

such resolution. 
132 17. It a poll is demanded by three or more members 
present 1 person or by proxy and entitled to vote it shall 
be taken in such manner as the chairman directs, and the result of 


y= 
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such poll as declared by the chairman shall be deemed to be the 
resolution of the company in general meeting. | 

IS. Minutes shall be made in books provided for the purpose of 
all resolutions and proceedings of ceeneral Inectings. and any such 
minutes, if signed by any person purporting to be chairman of the 
miecting to which they relate or by any other person present thereat 
and appointed by the board of directors to sign the same in his 
place, shall be receivable as evidence of the facts therein stated with- 
out further proof; but if such minutes be signed otherwise than by 
the chatrman of the meeting to which they relate they shall be read 
to the next succecding meeting, and on being found or made correct 
shall be Sage d by the chairman thereof, 


Votes of members. 


1). livery member shall have one vote for every share held by 
him, and in case of an equality of votes at any general meeting or 
poll the chairman shall, in addition to the votes to which he other- 
WISe mav be entitled, have another or casting Vote 

DO. It two or more persons are jointly entitled to a share or shares 
the member whose name stands first on the register of members as 
one of the holders of such share or shares and no other shall be en- 
titled to vote in respect of the same. 

Ol. Tf any member is an infant, pupil, minor, married woman, 
lunatic. or person of unsound mind he or she may vote by lis or 
het ouardian, tutor, husband, committee, or legal curator or by any 
one of them, if more than one. such person having previously 
furnished to the directors such evidence as they shall require of hits 
title lo represent suc hh member, 

o?2. No member shall be entitled to Vote at ahve Gene ral meeting 
unless all calls due trom him have been paid, and no member shall 
be entitled to vote in respect of any share that hie has acquired by 
transfer at any meeting beld after the expiration of four months 
from the registration ol the company unless he has been possessed 
of the share mn respect of which he claims to vote for at least three 
months previously to the time of nolding the meeting at which he 
proposes to vote. 

oo. Votes hay be elven either personally or by Prony. No 
person shall be appointed a proxy who is not a member of the 
COMPANY. 

ot. The instrument appointing a proxy shall be deposited at the 
registered oflice of the company not less than three clear days before 
the time tor holding any meeting at which the person named 1 
such Instrument Ps Papi to vote. Proxies may elther be for one 
necting Or gener ally for all meetings, : 

The instrument appointing a proxy shall be signed by the 
party making such appointment and be in the following form, with 
such variation as circumstances may require: 


The Oregonian Railway Company, Limited. 


** 


|, —— ——, of -—-, in the county of , being a member of 
the Oregonian Railway Company, Limited, hereby appoint —— 
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——- as my proxy to vote for me and on my behalf at (the or all 
ordinary or extraordinary, as the case may be) general meeting (or 
meetings, as the case may be) of the company to be held on 
loo the — day of and at any adjournment thereof (or to be 
held at any time hereafter, as the case may be). 
“As witness my band this — day of , 1IS—. 


Directors and adoption of agreements. 


oO. Every member holding not less than two hundred shares of 
the company upon whieh all calls for the time being shall have 
bee bh }* tid shall be eligib leas a director. 

The number of directors shall not be less than three or more 
oe six, but this clause shall be construed as being only directory, 
and the continuing directors may act, notwithstanding any number 
of vacancies. 

The first directors shall be the Right llon ble the Earl of Airlie, 
KX. T., Cortachy Castle, near Nirriemuir; William Lowson, Esq., of 
Dalthavock, merchant, Dundee: Thomas Hunter Cox, lesty., of Dun- 
carse and Maulesden, merchant, Dundee; John Leng, Esq., of Kim- 
brae, Newport, Fife, and Peter Moir Cochrane, merchant, Dundee, 
who shall act until the annual ordinary meeting in the year of 
1SS1. 

The remuneration of the directors shall for each of the first 
hour Vears after the registration of the company be equal to three- 

lou ithe per cent. on the capital of the Company, and thereafter shall 
be such sum per annum as the members may vote at the first an- 
nual meeting after the expiration of the said four vears. The said 
remuneration shall be divided between the directors in such pro- 
portions as they may determine: Provided always, that the mem- 
bers may at any ordinary meeting resolve that the sum then fixed 
by them for the remuneration of the directors shall thenceforth be 
annually appropriated for such remuneration until otherwise altered 
by a subsequent resolution of the members at some ordinary meet- 
ing, and so on from time to time. 

60. If any director shall be called upon to perform extra services 
or to make exertions In going or residing abroad on the company’s 
business, the board may arrange with such director for such special 
remuneration for such services or exertions either by way of salary, 
commission, or the payment of a lump sum of money, as they shall 
think fit. 

61. An agreement has been entéred into by or on behalf of the 
directors for the acquisition of the Dayton, Sheridan and Grand 
Ronde railway, and a contract has been made by or on behalf of 
the directors tor the construction of 60 miles of new railway. The 
dates and Hales of the parties to sald contracts or agreements are 
as follows: (1) Agreement (fer the acquisition aforesaid) between 
William Lowson, Esq., of Balthayock, merchant in Dundee, in the 
connty of Forfar, in Scotland, and Peter Moir Cochrane, merchant 
in Dundee, in said county, for themselves and for all other parties 
who they may have admitted or may admit into the premises, of 
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the first part, and the Oregon Railway Company, Limited (of Ore- 
gon), of the second part, dated 4th Mareb and Ist April, 1880; and 
(2) contract (for the construction aforesaid) constituted as follows: 
(a) letter or offer by James B. Montgomery for J. Bb. Montgomery & 
Co., contractors, Portland, Oregon, dated March 6, 1SS0, and ad- 
dressed to the Right Ilom’ble the Earl of Airlie, Kk. T., and Messrs. 
William Lowson, Thomas IL. Cox, John Leng, and P. M. Cochrane, 
and (4) minute of mecting of the provisional committee of the “ Ore- 
gon Railroad Company, Limited,” meaning by that the proposed 
company, at which meeting were present the said Thomas II. Cox, 
John Lerg, P.M. Cochrane, and William Lowson, and also the said 
James B. Montgomery, who signed the said minute, dated Sth 
154. March, 1SS0. It is hereby provided that the said contracts 
or agreements are adopted and shall be adopted and carried 
out by the company. Further, and as the said agreement for the 
acquisition aforesaid was negotiated by the said William Lowson, 
Thomas Hunter Cox, Jolin Leng, and Peter Moir Cochrane at their 
own risk, and they have also incurred considerable personal trouble 
aud responsibilitv, and as the bargain is considered highly advan- 
tageous, it is hereby provided that if within four vears from the date 
ol registration of the COPPA It shall be found that the said pur- 
chased railway does not cost the company for original purchase 
price and improvement and equipment more than two-thirds the 
rate per mile of thy portion Of] railway contracted to be constructed, 
and if on the average over the said period there shall have been 
earned by the COMPANY het protits equal to not less than 10 per 
cent. per abun, the said above-named parties shall reeeive twenty- 
five per cent of the gain to the company from the said purchase. 


Powers of directors. 


62. The business of the company shall be managed by the 


63. Su rest ns herein contained, and in addition 
to all ) - bLadll d the air Ctors shall have power 
to do the following things In the name and on behalf of the com- 
pans 
[a] To carry out and to carry into effeet, with all the powers of the 


ats orany of the objects and powers of the com- 
pany as expressed in the memorandum of association, as also 
and without prejudice to said generality, 

[O] To raise or defend any ACTION, py tition, or other legal proceed- 
Ings, and to abandon, compromise, and settle the same, when 
and upon such terms as they may deem expedient. 

[¢] To purchase, or acquire, or fea, or lease, any property and 
ettects., wWlir thi l heritable or movable, real or personal, which 
they may deem requisite for the purposes of the company, and 
that either absolutely or perpetually or for any term of vears 
and pon such terms and subject to such ground rents, feu 
duties, rents, or other charges as they may deem expedient, and 
also to acquire thie ricvlit of use of any such Property and étlects, 
heritable or movable, real or personal, as aforesaid. 


ae AS 


[a] 
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To erect any houses or buildings, or alter, renew, repair, or im- 
prove any houses or buildings, whether erected by the com- 
pany or not, as they may think desirable or proper for the 
advantage of the company. 
To purchase or acquire the good will and personal property of 
anv kind whatsoever and the credits and effects of any other 
person or persons or company carrying on a like business, or 
to amalgamate with this company any such person or company 
upon such terms and conditions as they may think fit. 

‘To sell, feu, exchange, sub-let, or otherwise dispose of the com- 
pany's property, Whether he ritable or movable, real or per- 
sonal, or any part thereof, upon any terms they may think fit. 
To insure against risk by fire or other risk any building or 
property of the company. 

To execute and sign and issue in the name of the company all 
deeds of security ana other des ds, and all receipts and other 
documents and writings they may think necessary, and for 

that PUP pose to use the company’s seal. 
[i] To engage all superintendents, secretaries, treasurers, 
accountants, solicitors, Inahagers, agents, correspond- 

ents, clerks, and servants of the company, and also to discharge 
the same. 
To refer disputes to arbitraation ond Lo compromise any debt 
or claim due to or by the company. 
To give time to any debtor for the payment of lis debt. 
To take the heritable or movable, real or personal, property 
of any debtor or his equitable Interest in) any property “asa 
security for the payment or in satisfaction or part satisfaction 
ol any debt due by him to the COMPANY, 

To draw, aceept, make, renew, and endorse any bill of ex- 
change or promissory hote that may he deemed hecessary tor 
the purposes OF the business of the Colmpany. 
‘To enter Into any contracts with such persons as they shall 
think fit, whether such Persons shall be members or directors 
or the partners or parther of a member or director of the COlM- 
pany or not; and every member or director with whom any 
such contract miay be entered into shall he entitled to the 
profit and benefit thereof to the same extent as though he 
were not a member or director of the company. 
To accept any conveyance or lease of any property or build- 
ings from any person or persous, Whether such person or per- 
SOLS shall be il member or mbtmibers, or director or directors, or 
other oflicers of the COMPANY OF his or their partner or part- 
ners, and such person shall be entitled to the profit and benefit 
thereof to the same extent as though he were nota member, 
director, or officer of the company. 

To Open il banking account In the bame of the COMMpany | 
and every sum paid on behalf of the company which shall 
amountto the sum of £20 and upwards shall be paid by cheque 
on the bankers of the COLIP ALLY, such cheque io be signed by 
any two directors. 
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ly] To provide a common seal, to be ke spot by such je rsou and in 
such manner as the directors may think fit. 


(4. The directors may also establish offices, AYeNICIES, or local 
boards in any of the States or countries in Which by the memoran- 
dum of association they are entitled to do or hole anything, and 
mavmake such regulations for the management of such offices, 
svencies, or local boards as they bas from time to tine think proper, 
and for that purpose they may appoint local boards, consisting of 
such persons and possessing such powers and holding such qualiti- 
cations as the directors shall from time to time determine; and, 
further, the directors may appoint in the United Kingdom, as well 
as ih any of the said States and countries, haliatwers, uwelits, secre- 
turies, treasurers, officers, clerks, and servants, with such remunera- 
Llaony hic at such salaries as thev Phat consider advisable, sania may 
pray thie CN Pehses OCcaslol 7 thie reby out of the funds of the Cotil- 
pany, and bay from time to time discontinue all Or ali braneh 
otlie CS, HOCHOCL SB, AF local boards, anid may retnove oF “Us}o rel iil any 
riouiedl all Orany oft the oa ran tye rs ol any local boar and all or 
wnvoof the mahayers, agents, secretaries, treasurers, officers, clerks, 
or servants of the company for such reasons as they may think 

l without fissl¢ 


} : 7 ; can a ee — 
Proper ate advisable cilie ihe ahve Callse, 


Ho. Phe directors may from titne to tine appotnt a president of 
the COMM P ATLA and also a vic president, Who. in the absenee of the 
pore sldent, miay actin the presids hts name ane place as presi- 
loo) dent of the company. All deeds, powers of attorney, instru 
tients. and other documents requiring, accord rely the law 
(| any state, COUNTY, province, Or domint hi, to bye ing or 
executed on behalt of thi COMPANY by the president of the COMPANY 
alone or in Compunetion with the secretary of the COMPany may be 
so subsertbed and executed on behalf of and so as to Lind the com- 
pray by the Pres tent or Vice-presids rit appotnted as atore sad, anid 
by the secretary of the company where lits subscription is also 
hecessary. 

O06. The direetors shall have the power tomake te porary InvVest- 
mentof the companys funds in the United Kingdom or in any 
colony of her Thichpest Or it) any Leone rar State or COUNTY, and that 
In such wav or upon such stocks, shares, bonds, debentures, or se- 
eurities as they may from time io time approve, and they may from 
Linnie to Ulta realize s Suc ly Len pars my inivestmi lits and Invest of hew 
in Whole or in prert. 

The directors may from time to time borrow, for the purposes 
of the company, such sum or sums of money as they may from time 
to time think rapper, atic thie *— make an Issue for any money byeyyt- 
rowed such bonds. deeds of se curity, and other deeds, vouchers, doc- 
Uthents, sliares, nets, mpatters, ania things as are authorized by the 
Inemorandum ot association of the Company and as they from time 
to tlme Colstder }) rae 

tS gree ray be borrowed for the PUPpPoses of thie COnMRIDY 
with a stipulation, if approved by a general meeting, that the se- 
CULIEN Tha be converted into preierence or other shares oy stock ot 
the company. 


THE OREGONIAN RAILWAY CO. (LIMITED). 79 


69. In the event of any moneys being borrowed for the purpose of 
the company on the terms of the securities for such moneys being 
convertible into shares, the directors may create and issue such new 
shares, either preferential, ordinary, or deferred, as may be necessary 
for carrving such conversion Into effeet. 

70. The directors shall have power, by the signature of the man- 
aging director or secretary, With the counter-signature of one of their 
number, to draw, accept, make, or endorse bills of exchange, drafts, 
promissory notes, and cheques, and to grant receipts for money bor- 
rowed on behalf and for the purposes of the COMpPpany , but for the 
purpose of granting interim receipts for money received to be lent 
On Mortgage or bond of the COMPANY, and of authenticating notices 
or reports, allotment letters, coupons, or interest or dividend war- 
rants the signature of the bahaginge director or secretary alone shall 
be sufficient on his being from time to time authorized by the di- 
rectors accordingly 

71. The directors shall have power to appoint such person as they 
may think fit, whether il member of their OWT body or not, to be 
aihaging director, and from time to time revoke such apporntment, 
They may delegate to such tpg iager director all or any of the 
powers hereby made exercisable by the directors, except those relat- 
Ing to shares and borrowing. and any others as to which special pro- 
Visions inconsistent with such delegation herein contained, and they 
shall have power to fix the remuneration of such managing director. 

72. It shall be lawful for the directors, subject alwavs to the sane- 
tion of the company, to arrange terms forthe amalgamation of the 
company with any other company, or the amalgamation of any other 
CO pany with the COTM PANY, or tor the disposal of the business, CSs- 
tute, and effects of the COMPANY Or any part thereof respectively to 
any other company, or for the sale or transference of the business, 
estate, and etfects of any other COMpAany Or any part thereot respect- 
ively to the company, and in any such ease upon such terms and in 
such manneras the directors shall think fit; and the directors shall 
have power to do all such things as may be necessary for carrving 

such amalgamation, sale, purchase, or other disposition inte 
Loy effect so far as a resolution or special resolution of the com- 

panvis not by law necessary for sueh purpose; and in case 
any terns so arranged by the directors include or Inake hecessary 
the dissolution of the company, the company shali thereupon be dis- 
solved. 

75. The directors may on behalf of the company enter into ar- 
rahigemenhts W ith the liquidators obany company authorized to make 
such arrangements as are contemplated by the liidst section of 
“the companies act, 1862." and they may apply any soares in the 
capital of the Company for the time be ny unissued for the Purpose 
of carrving out such arrangements. 

74. The company shall have power to use official common seals 
under “ the companies seals act, 1864,” in such foreign or other 
countries aus the directors shall detertnine, and the directors shall 
have power to appoint any agent or agents, committees or com- 
mittee, abroad to be duly authorized agents of the company for the 
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purpose of affixing or using such foreign common seals, and they 
may impose such restrictions on the use thereof as they shall 
think fit. 

75. The cotapany’s funds shall not be used in purchasing its own 
shares. 

76. In no case nor under any circumstances shall personal liability 
attach to any director for anything done or omitted to be done by 
him in good faith, although loss arise; further, no transaction actu- 
ally made orentered into on behalf of the company by the direct- 
ors shall be invalidated or in any Way prejudice by reason of any 
breach of the regulations imposed by the preceding articles. 

Borrowing power. 

77. It shall be the duty of the directors to regulate the borrowing 
of money by the COMPANY in such manner that the total amount 
borrowed shall never exceed a sum equal to one thousand pounds 
per mile of railway belonging to or In course of construction by the 
company for the time being, provided that every person taking 
from the COMMA OF by assignment any bond, or debenture, or 
mortgage, or other obligation or security of the company shall be 


a 


entitled to assume without Inquiry that no such excess lias taken 
place ; ana provided, further, that no honed fee holder of any obliga- 
tion or security shall be prejudiced by any such excess which may 
have taken place. 

75. Every deed of security issued by the company for securing 
money borrowed shall be under the common seal of the company, 
duly stamped. The respective holders of or other persons entitled 
to such deeds shall proportionably, according to the amount of 
money secured thereby or contained therein, be entitled to be paid 
outof the property and assets of the company, including aay unpaid 
capital for the time, the respective sums in such deeds of security 
mentioned and the interest thereof without any preference or 
priority one above another by reason of prion ity of date of any such 
deeds of security or otherwise howsoever, providing and declaring 
also that the capital of the company shall not be called, except for 
the pavinrent of mon V borrowed, toa greater extent than £6a share. 

7. A register of deods of security and transfer thereof shall be 
made and kept by the company at its registered oflice, in which 
shall be entered the number and date of every such deed, and the 
date of every transfer, and the sums secured, and all other necessary 
particulars for giving full information with respect to such deeds of 
security and transfers. Such register may be perused free of charge 
at all reasonable times by any of the holders of the bonds or de- 

bentures or securities Whatsoever of the company. 
13s SO. No transfer of a deed of security shall be valid against 
the company unless and until it be registered in the said 
register of deeds of security and transfers thereof. 

Sl. Without prejudice to what is otherwise contained in these 
articles or In the memorandum of association, it is hereby provided 
that the respective lenders to the Company or any of them may also 
either in the principal deeds of Security or separately or otherwise’ 

’ 
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receive mortgages or other securities, or bonds, certificates, or obliga- 
tious creating interests in mortgages or other securities, of or upon 
all or any railway or railroad and its plant, rolling stock, rates, and 
revenues, or any of them, belonging to or vested in the company, 
and that in such form and transferable in such a way as may, ac- 
cording to the law of the State in which the premises so to be mort- 
gaged or charged are situated, be competent; and, further, and with- 
out prejudice as aforesaid, the directors shall have power to grant, 
execute, and deliver, in name and on behalf of and for the company, 
all proper or necessary deeds of trust or mortgage or other deeds or 
certificates whatsoever of or in the premises, and todo and act in all 
other respects with all the powers of the colnpany, 


Disqualification of directors. 


82. ‘The office of director shall be vacated— 

(1.) If he ceases to hold the due qualification. 

(2.) If he holds any office or place of profit under the company 
other than that of managing director. 

(5) If he becomes of unsound mind or bankrupt, or compounds 
with lis creditors, or is convicted of any erime. 

83. All acts done by any meeting of directors, or of a committee 
of directors, or by any persos acting as a director, or as chairman 
or deputy chairman of directors, or as chairman of any meeting of 
directors, or of any committee of directors shall, notwithstanding 
that it be afterwards discovered that there was some defect in the 
appointment of any such director or person or persons acting as 
aforesaid, or that they orany of them were disqualified, be as valid 
as if every such person had been duly appointed and was qualified 
to be a director. 

Rotation of directors. 


S4. At the ordinary meeting to be held in the year 1881 and at 
the ordinary meeting in every subsequent year one-third of the di- 
rectors for the time being, or the nearest number to one-third, shall 
retire from office. 

SS. The directors to retire in any vear shall be those who have 
been longest in office, and in case of equality in that respect shall, 
unless the directors agree amongst themselves, be deterinined by lot. 

Sb. A retiring director shall be re-eligible. 

S7. The company at the general meeting at which any directors 
retire in manner aforesaid shall till up the vacated offices by electing 
a like number of persons, unless it be necessary to elect more or 
fewer in order to give effect to a resolution for altering the number 
of directors. 

SS. If at any meeting at which an election of directors ought to 
take place the places of the vacating directors are not filled up the 
meeting shall stand adjourned till the same day in the next week, 
at the same time and place; and if at any such adjourned meeting 
the places of the vacating directors are not filled up the vacating 
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directors, or such of them as have not had their places filled 
139 - up,shall continue in ottice until the ordinary meeting In the 

next year, and so on from time to time unul their places are 
filled up. 

So. The company may from time to time, In general meeting, 1n- 
crease or reduce the number of directors and alter the qualification 
of directors. 

90. Any casual vacancy occurring in the board of directors may 
be filled up by the directors, but any person so chosen shall retain 
his office so long only as the vacating director would have retained 
the same if no vaeancy had occurred. 

Proceedings of directors. 

9). The directors Inay meet together for the dispatch of business, 
adjourn, and otherwise regulate their meetings as they think fit, and 
determine thr QQuorutn necessary for the transaction of business by 
the board of committees. Until otherwise fixed, the quorum for a 
board Phiee tiny shall bye [Wo dire CLors, 

92. All meetings of directors shall be held in the United Kingdom 
of Great Britain and freland. 

the, ()ttestions arising abany meeting of directors shall be decided 
by a majority of votes. In case of an equality of votes, the chatr- 
man shall have a second or casting Vote. 

4. A director may at any time summon a meeting of the di- 
rectors. 

%. The directors May clect one of the directors as chairman of 
the directors and determine the period for which he Is to hold othice, 
and Phha\ also, if they think lit, choose another director to act as 
deputy chairman for the same po riod. If no such chairman or 
deputy chairman be elected, or if at any meeting the chairman or 
deputy chairman be not present at the time appointed for holding 
the same, the direetors present shall choose one of their number to 
be chairman of such meeting. Any chairman or deputy chairman 
elected as aforesaid shall cease to hold ottice on becoming disquali- 
tied as a direetor, 

6. ‘he directors may delegate any of their powers to committees 
consisting of such members of their body as they think fit. Any 
committee so formed shall, in the exercise of the powers so delegated, 
conform: to any regulations that may be imposed on them by the 
directors. 

v7. A committee may elect a chairman of their meetings. It no 
such chairman be elected, or if he is not present at the time ap- 
potted for holding the same, the members present shall choose one 
of therr number present to be chairman of such meeting. 

WS. A committee may adjourn as they think proper. Questions 
at any inecting shall be determined by a majority of votes of the 
members present, and in case of an equal division of votes the chair- 
man shall have a casting vote. 

W. The directors shall cause minutes to be made in books pro- 
vided tor the purpose— 

Ist. Of all appointments of officers made by the directors; and 


8 RIES he RAMAN REE: Maree sone I ay 


ee ee 


THE OREGONIAN RAILWAY CO. (LIMITED). 83 


2d. Of all orders made by the directors or by committees of di- 
rectors; and 

Sd. Of all resolutions and proceedings of the direetors and com- 
mittees of directors. 

And any-such minute as aforesaid, if signed by any per- 

140 son purporting to be the chairman of the meeting to which 

it relates, or of the next meeting of the directors, or of the 

same committee, shall be receivable in evidence without any further 


pro¢ vf. 


Dividends or bonuses and reserve fund, and general provisions, 


100. The directors may, with the sanction of the company in gen- 
eral meeting, from time to time declare a dividend or bonus to the 
members in proportion to their shares, but no dividend or bonus 
shali be made except out of nett profits, as shown upon the balance- 
sheet. whieh shall from time to time have been examined and 
passed by the auditor, but it may be either in cash or shares, or 
partly both. 

101. The directors may atany time In any year pay such sum or 
sums as they think fit on account or in anticipation of dividend 
or by way of interim dividend. , 

102. It shall be the powers of the dirctors, before recommending 
any dividend or bonus, to set aside out of the profits of the company 
such sume as they think proper as a reserve fund to meet contin- 
eencies, provide against losses, or for equalizing dividends, or to 
cover depreciation or diminution ino value of any property whieh 
shall from time to time be acquired by the company, or for any other 
purpose of the company sanctioned by the company, and the direet- 
ors may invest the sum so set apart as a reserve fund upon such se- 
curities as they may from time to time approve. 

103. In any case where the board may think fit, purchases or in- 
vestments of anv kind —, and when the general or reserve funds or 
otherwise may be made and convevances or securities taken and 
held in the names of the trustees to be named by the directors, 

10-4. No member shall be entitled to recelve payvinent of any div- 
idend or bonus in respect of a share or shares whilst any moneys 
may be due or owing from him to the company in respect of such 
share or shares, and any dividend or bonus which but for this pro- 
vision might be payable to him may be set off by the company 
against the debt owing to the company from such member. 

105. Every dividend or bonus payable in respect of any share 
held by several persons jointly may be paid to and an effectual re- 
ceipt given by any of such persons. 

106, All dividends and bonuses remaining unclaimed for three 
vears after having been declared may, by a resolution of the direct- 
ors or of a general meeting, be appropriated to and retained by the 
company, but the directors may at any time thereafter, if they should 
so think fit, as a matter of grace and favor, authorize the payment 
thereof to any claimant or claimants who shall adduce a title thereto 
to the satisfaction of the directors. : 
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107. No dividend or bonus shall under any circumstances what- 
ever bear Interest against the company. 


Dissolution. 


108. If the directors shall pass a resolution recommending the 
company to be dissolved, and a general meeting shall, in pursuance 
of such recommendation, resolve that the Company shail be dis- 
solved anda second general meeting shall confirm that resolution, 


; ’ 


then the company shall thenceforth subsist and carry on business 
for the purpose only ef winding up its affairs, and its affairs shall be 

wound Up), and it shall be dissoly d in accordanee with and 
14] subject to the provisions of “the companies act, 1862 and 

1867,” which are and may be applicable to the voluntary 
winding up of a company under the same on the occurrence of an 
event on which itis provided that a company under the same may 
be wound up voluntarily. 

109. Farther, if four or more members qualified in terms of the 
thirty-sixth article hereof shall request the directors in writing to 
convene an extraordinary general meeting of the members to con- 
sider the propriety andexpediency of winding up the company, they 
shall be bound to do so: arid if at such meeting it Is resolved that 
the company shail be dissolved and wound up and a seeond gen- 
eral meeting shall confirm that resolution, then the course provided 
In the immediately preceeding article shall be followed and carried 
out. 

110. The majority necessary to carry any resolution as set forth 
In the two immediately preceding articles shall not be less than two- 
thirds in value of the members present, personally or by Proxy, ut 
the aforesaid meetings. 

Accounts. 


111. The directors shall Cause true aecounts to he kept of the COliN- 
pany's business and transactions and of all sums of money received 
anid CN Perl led by the COMPANY and the hatlers in) respect of which 
such receipe and CNP nditure take place and of the credits and lha- 
bilities of thie COMP any, 

L12. A statement of the company’s true financial position, made 
uly? vearly to such time in each Vear as the directors mgy anntativ 
determine, shall be laid betore the Immediately following ordinary 
general meeting, and which meeting shall receive and consider the 
same, 


Audit. 


115. Onee at least in every vear, namely, preparatory to the an- 
nual ordinary general meeting, the accounts of the company. shall 
be examined and the correctness of the annual financial statement 
ascertained by Ole Or more auditor or auditors to be appolnted by 
the company. 

1 | I. The auditor or auditors shall be appointed by the COMPANY 
at the first ordinary meeting of the company, and thereafter at the 
ordinary general meeting 1th each Vear, | 
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115. The auditors need not but may be members of the company, 
but no person is eligible as an auditor who is interested other- 
wisethan as a member in any transaction of the company, and no 
director or other officer of the company is eligible during his contin- 
uance In office. 

116. The remuneration of the auditors and their term of office 
shall from time to time be fixed by the company in general meet- 
ing, and until otherwise ordered by general meeting there shall be 
only one auditor, buta firm appointed as auditors shall be reckoned 
as one auditor. 

117. Any auditor shall be re-eligible on quitting his office. 

118. If any casual vaeaney occurs in the office of auditor, the 
directors shall supply it. 

119. Every auditor shall be supphed with a copy of the annual 
financial statement, and it shall be his duty to examine the same, 
with the accounts and vouchers relating thereto. 

120. Every auditor shall have access to all the booksand aecounts 

kept by the company. Ife may, at the expense of the com- 
142.) pany, employ accountants or other persons to assist him in 

Investigating such accounts, and he may, in relation to such 
accounts, examine the directors or any officer of the company. 

121. The auditors shall certify to the members the correctness of 
the annual financial statement, and (sey may give such informa- 
tion to the members on the state of the company’s affairs as they 
may think fit. 


Notices. 


122. A notice — served by the company upon any member either 
personally or by sending it through the post in a prepaid letter 
addressed to such member at his registered place of abode. 

125. All notices directed to be given to the members shall, with 
respect to any share to which persons are jointly entitled, be given 
to whichever of such persons is named first in the register of mem- 
bers, and notice so given shall be sufficient notice to all the holders 
of such share. 

124. Any notice if served by post shall be deemed to have been 
served on the d: av following that on which the letter containing the 
same was posted, and in proving such service it shall be sufficient 
to prove that the letter containing the notice was properly addressed 
and put into the post office. 

125. Any member residing out of the United Kingdom may 
name an address within the United Kingdom at which all notices 
shall be served upon him, and all notices served at such address 
shall be deemed to be well served. If he shall not have pamed 
such an address he shall not be entitled to any notice of any gen- 
eral or other meeting whatsoever, and a notice of any meeting ad- 
vertised in any Dundee newspaper shall be held sufficient notice to 
all shareholders, wherever residing, of all such meetings. 

126. All notices shall be deemed to have been served pon the 
holders of stock or stock warrants and upon members residing out 
of the United Kingdom who have not named an address for serv- 
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ice within the United Kingdom if they shall be advertised in one 
daily newspaper published in Dundee, and all notices required by 
law to be given by advertisement shall be advertised in the like 
newspaper. The company shall not be bound to serve notice on 
the holders of stock or share warrants or on such members in any 
other manner. 

Interpretation clause. 


127. In the construction of these articles, unless repugnant to the 
CONTEXT, the singular shall melude the plural, the masculine, the 
feminine, and vice versa, and the words interpreted by this clause 


shall bear the meanings next hereinafter assigned to them, viz: 
148. Words interpreted | Meanings assigned thereto, 


7. . an a ; ’ . . 
Phe compan) Phi Company estah -hed under the trem ‘rranduin if nsso- 


theles are annmeNxed, 


| cintion to whieh these ar 

Capital | Th uprita he time being. raised ov subscribed or 
petal 

PaareS | T ror irres or stock into which the capital is divided and 


interests in the prereeperty of the COPTER UTE corresponding 


— , . 
With stich sliafes una stock, 


Menibers Shareholders, for the time being, of the « OTA, whether 
cdivicddtiads, flirts, or can pratiles, 

C,enernl meetings | Grenernl heetines Whether ordinary of extraordinary, of 
the members lawfully convened and hed in saceordance 
with the regulations, for the time being, of the com- 
peena\ 

Persons Corporations, companies, and firms, as well as individuals 

Directors Phe directors, for the time being, of the COPPPEDOSUTEN 

Secretary The secretary, for the time being, of the « Pen pa TY 

Oiliee of the company The revistered office. for the time being, of the « OM pany, 

Month i , A cnlendar month, 

The register of mem bers The register of members to be kept pursuant to the statute 


Deed of securitv or deeds Anvil ldebenture, mortenge debenture, mortenwe, trust 
of securits deed, promissory nete secured by trust deed or mort- 
beer } ved Toney OF ANV SeCUPITN 
{ } mipanVy wl Lert | 
Company's re itions Phe it ny, for the management 
I ! Peyporary 


Names, addresses, and deseription of sabseribers. 


Airtte, of Cortachy Castle, Kirriemuir, in the county of Forfar 
William Lowson, of Dundee, in the county of Forfar, merchant. 
Thomas IT. Cox, of Dundee, in the county of Fortar, merchant. 
John Leng, of Kimbrae, Newport, in the COUNTY of life, hnews- 
paper proprietor, 

P.M. Cochrane, of Dundee, in the county of Forfar, merchant. 
Alex. Henderson, of Dundee, in the county of Forfar, merchant. 
Alex’r Nicoll, of Dundee, in the counTY of Fortar, merchant. 
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James Stevenson, of Dundee, in the county of Forfar, dyer. 
John M. Watson, of Dundee, in the county of Forfar, stock broker. 
Witham Mackenzie, of Dundee, in the county of Forfar, stock- 
broker. : 
Dated the 50th day of April, 18>0 years. 
Witness to the above signatures : 
WM. ARTHUR BELL, 
Apprentice lo Messrs. “atinlo A% Thornton, 
Solicitors, 1 Bank Street, Dundee. 


144 The following is the copy of the certificate of incorporation 
produced by the said witnesses, Thornton and Ferguson, as 
testified to by them in their said depositions : 
(Copy.) 
Compante s Acls—1S62, 1867, and 1877. 
No. 965. 
Company limited by shares. 


{ y rliticate of Incorporation of bie Oregonian Railway Company, Limited, 
tou2, 1867, and 1877. 


THULE r this Companies Arts 


I, Stair Agnew, registrar of joint-stock companies, do hereby cer- 
tifv that the Oregonian Railway Company, Limited, is this day in- 
corporated under the COM panes acts, S62, S67, and Sia, and that 
itis a company limited by shares. 

Given under my hand this fourth day of May, eighteen hundred 
and eighty. 

(Signed) STAIR AGNEW, 
Registrar of Joint-Stock Compant s for Scotland. 
L45 The following is a copy of the certifieate which the witness 

Thornton produced and testified was the original certificate 
of incorporation of plaintiff: 


Certificate of the Incorporation of a Company. 


| hereby certify that the Oregonian Railway Company, Limited, 
was incorporated under the companies acts, 1562, 1867, and 1877, on 
the fourth day of May, one thousand eight hundred and eighty. 
Given under my hand, at Edinburgh, this fifth day of February, 
one thousand eight hundred and eighty-five. 
[ Registrar's Official Seal. | 
JOHN J. REID, 


(Signed ) 
Registrar of Joint-Stock Companies for Scotland. 


[ Companies registration stamp, five shillings. ] 


146 be it further remembered that it was stipulated by and be- 
tween the parties to this action, by their respective attorneys, 
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that Mr. C. I. Prescott, a witness subpeenaed by plaintiff on its be- 
half in this cause, if present would testify under oath— 

That he is and was at the dates hereinafter mentioned the man- 
ager of the defendant corporation, The Oregon Railway & Naviga- 
tion ¢ ompany, and that a certain pebper marked “ Exhibit A to stipu- 
lation ” and filed herewith, entitled “ Oregon Railway & Navigation 
Company; managers office, Portland, Oregon, October ord, ISS1; 
circular,” purporting to be signed by cK Prescott, mahager, 
was signed and issued by him as of that date and was by him, as 
Inanager Of the defendant, The Ore von Railway X Navigation (‘om- 
pany, distribute d and circulated amongst the oflicers and employees 
of said -ompany for their guidance and direction. 


-_ 


Thata pamphlet herewith tiled, marked “ Exhibit B to stipula- 
tion,’ entitled “Oregon Railway & Navigation Company; third an- 
nual report of the presid nt to the stockholders, for the year ending 
Jur OOth, ISS2,” was signed and issued as of that date by Henry 
Villard, the president of the defendant corporation, and that the 
printed chp ope nadIx thie reto Was FLATT 7 ly eH ™. Dolph, Vice-pre sident 
and chairman, and by Theodore Wygant, secretary of defendant, 
and that said parmplilet, with said appendix thereto, Wis generally 
circulated about that trme admOonest thie stockholders of the detend- 
ant corporation; and that a pamphlet marked “ Exhibit 6 to stipu- 
lation” and filed herewith, entitled “ Oregon Railway & Navigation 
Company; fourth annual report of the president to the stockholders, 
for the vear ending June 50th, 1555," was signed and issued as of 

that date by Henry Villard, president of the defendant corpo- 
147s ration, and that the printed appendix thereto was signed by 

J. N. Dolph, vice-president and chairman, and by Theodore 
Wvygant, secretary, and that said patmplilet ana appendix as issued 
contained the Pidyaup> found im said Exhibit “©” to stipulation, and 
that said pamphlet, with said appendix thereto and map therein 
contained, was generally circulated about that time amongst the 
stockholders of the defendant corporation, 


exiibpir A vo Stiputation. Filed May, 1886. 
Circular. 
Oregon Railway & Navigation Company; manager’s office. 


PoRPrLAND, OREGON, October 3, 1881. 


The railroad and fixtures of the Oregonian Railway Company, 
Limited, having been turned over to the Oregon Railway & Naviga- 
tion Company under the lease, J. M. Filmore, superintendent, and 
officers and employees subordinate to him will retain their present 
positions until further notice and report to the undersigned. 


C. H. PRESCOTT, Manager. 


: of x a 4 a Nik: ¢ spaniels . 1k Ne a ‘ enti 
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148 Exuisit B to StTipuation. 
Oregon Railway and Navigation Company. 


Third Annual Report of the President to the Stockholders, for the Year 
Ending June 30th, 1882. 


New York: 
Evening Post job printing office, cor. broadway and Fulton street. 
(Law telephone No. 541.) 
1882. 


148a Oregon Railway and Navigation Company. 


Third Annual Report of the President to the Stockholders, for the Year 


Ending June 30th, 1882. 


New York: 
Evening Post job printing office, cor. Broadway and Fulton street. 
(Law telephone No. 541.) 


1852. 
L4S8/ Board of Directors. 
Teenry V iO sncnnmennencevenscaonengeun New York city. 
W. ES. PRATORES a ccnenacusenscnnnencnemeun eee 
A. Ef. HIGUNGS .. -cocendntineentonnnduekna eee 
Wim. Kendicott, BE vines tad ci ciietaittsst dieecendaaiageee aa Boston, Mass. 
Gea. Bi. PRIME cashbksocnccenns come Chicago, Ill. 
C. H. LOWE « cccnne semnadapocnssoscemnneeeeee 
7 ee ‘onda Portland, Oregon. 
J. ie SRE n ccdunnwentitndcummdissnnsaeas Portland, Oregon. 
4.9) eee ieiniebininninneibnntcctihsaias ie ian Portland, Oregon. 
B. GC. O00 ners snenneeceneatvn wend teenage ee 
C.. BE. FRR sciences eecnenis enn eee Portland, Oregon. 


Henry Villat@ .ccucccncesecasace -cnsuueunn President. 

J. Th.. FAs < cen sandnnnnaccsncesssmane eee 

er 

ee 

SEGUROS We MD c kta dene densaneoemmee ‘Treasurer. 

CO. &: BR idk ctttiedndcencnscantgukes Comptroller. 

Theodore W ygant.... cco c0- one 220-22 o~ no DOCTMRTY ORE annie: 
ant treasurer. 


(4: %> 0) ee Assistant secretary. 

Be FR iiddiciceetttemnncden seem Chief engineer. 

JOR Te icccccenndewnttednes sone scm 
traffic. 

0 eee Farmers’ Loan & Trust Co., New York, 
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148e =‘To the stockholders of the Oregon Railway and Navigation 
Company : 

There is good occasion for congratulating you upon the general 
results of the third year of the company’s existence. You have 
every reason to be satisfied with the returns upon vour capital 
already received. You have every assurance that the income from 
your Interest in the company’s properties will steadily increase here- 
after asin the past. There has been marked progress in every field 
of the companys operations during the last fiscal year, The whole 
of the richly favored country tributary to our transportation system 
has felt the extraordinary stimulus of an unprecedented immigra- 
tion wad a large influx of new capital, both attracted by the ap- 
proaching completion of the new northern transcontinental rail- 
road. ‘There is evidence, indeed, in every direction that, wonderful 
as our company’s development has been during its comparatively 
short life, our present prosperity is but the opening of an unbroken 
career of great success. 


binancial Record. 


lor the details of the financial operations of the company refer- 
ence is here made to the general balance, income account, and 
general stutement of receipts and disbursements appended to this 
report 

lnmy last annual report it was set forth that the capital stock of 
the COMPANY had been increased from 86,000,000 to $12,000,000, and 
that the proceeds of this issue of 60,000 additional shares to stock- 
holders of record at par were being used in carrying out the general 
programme adopted In ISSO and ISS for the construction of rail- 
road main lines and branches. In the fall of last year the board of 
directors decided that it would be for the best interest of the com- 
pany to push to completion the Columbia River line between Port- 
land and The Dalles and the line between Umatilla and Baker City 
at the earliest possible hioment, and for this purpose to make a fur- 
ther issue of stock in the same manner as'the preceding one. 

Accordingly you were Informed by circular, dated November 21, 
ISSL, as follows : 

“ "Phat for the purpose of providing the sum of 86,000,000 for the 
completion of the company's system of roads and for additional 
equipment therefor the board of directors had decided to call a 
special meeting of the stockholders for December 20, SSI, and to 
submit to such meeting a proposition to further increase the capital 
stock of the company by Issuing 60,000 additional shares of stock of 
the par value of S100.” 

A full explanation of the reasons for this decision of your board 
accompanied this cireular. The special meeting was held on the 
day mentioned, and by the unanimous vote of all the stock repre- 
senved, to wit, nearly SO,000 shares, the resolutions were adopted, the 
full text of which is printed in the appendin. 

By cireular of December 23, 1881, you were notified of the adop- 
tion of these resolutions and invited tu exercise your rights there- 
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under. The subscription books were opened at the time and in the 
manner specified in the resolutions, and the entire amount was at 
once subscribed by those entitled to the privilege. The several in- 
stallments have been promptly paid at their respective dates. 

As shown in the statements of the treasurer, the total receipts and 
disbursements for the fiscal vear have been— 


I ics einks site ccna neuniicirinsi ahccapey aa aa 89 705.594 59 
en Ce a RE ST Ea ee 11.358,.920 65 
1487 This included 84,200,000 from the new stock subseription 


for a corresponding issue of tI MM additional shares, inereas- 
ing the outstanding stock to $16,200,000. Since then the remain- 
ing three instalments of ten per cent. each have been paid in, aggre- 
gating $1,800,000, and an additional issue of 18,000 shares was made 
on ptember Ist. 


From the organization of the company to the end 
of the fiscal year 1SSO-'S1, the total expenditures 
for new construction and equipment upon the 
ocean, river, and railroad divisions amounted to. $7,449 484 10 


The total expenditures on new construction and 
equipment account from July 1, ISS], to June 30, 
1sS2, were— 


Railroad division. .....<.-<.-----. $0,021,040 & 
Cee Oak be ieeeiiiintticcee SOOO4A Od 
River and Puget Sound divisions—- 411,741 19 


- O6.369,652 59 
Since the close of the last fiscal year there has been 
m Rartines CROIIIOIID Qlactines cccans snnsieemece 1945467 Sl 


Making il grand total of expenditures on construc- 
tion and equipment account since July 1, 1879, 
| 15,764,604 50 


. 


Oe aie eel eed aah es i 


(‘vst of Railroad Lines. 


The separate cost of the several railroad lines built and building 
was as follows on July 1, 1882: 


. ’ 
Main Line. 
Completed section. 


The Dalles to Walla Walla, 157 miles..-.---.-.22. =$5,857,001 96 


Average cost per eee oe 
ry? 5 ‘ . ; - . ) ‘) : 7632 Q7 
The Dalles to the ¢ i 2. C6510. «cassis 2261563 87 


A verage cost per mile i ie catia de wenden 
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Unfinished section. 


The Caseades to Portland, 40 miles. Expended 


prior ee ee mee RRR eee mae A elas maar Eee Ee: SS6H0.197 26 
Ix pended we Nes Paes a ne 
1,119,197 26 
Average cost per Mil0...o nncequnnees 827.919 Yo 
Total cost of completed main line, 245 See ~ B4cesi.due UO 
Average cost per mile. rr ee ee 
‘Tota COsSt of Portland-Dalle- line, SO RE 3.050.701 15 
Average cost per mi.e..-.--- tines 2 


Branch . 
Finished lines. 


Walla Walla to ‘Texas Ferry, on Snake rive 6 


Oe i meee 


——* 


992.434 


Average cost per mile.---.--- --- $258,456 305 
Bolles Junction to Dayton, 14 wnitles ASN SMC, aN 448.866 72 
Average Cost per a SO 2 06] v0 


Unfinesl wid Line. 
daker City Branch. 


Finished portion—Utmatilla, on main line, to Pen- 


ri i: i a iil Aelia acaba nies Ghai FOAODG 12 
Average cost per taille. - wins esa SEOan 60 
Unfinished portion -Pendle ton to Baker City, 150 

titles. already ex pended lor erading and ties . —_ 02,209] (Mi) 
11S. The additional new construction in) progress is described 


under the head of “constraction and equipment.” It is esti- 
mated that in order to complete the lines under construction it will 
yet require So,000,000 over and above any and all expenditures up 
to September ls The avatlable resourecs of the COMPANY will fall 
short of this requirement, but to what extent cannot be stated at 
this time, as the amount of the shortage will, in a great measure, 
depend upon current carnings during the remainder of the vear. 
As soon as the additional requircments shall be more definitely as- 
certained, your board of directors will advise vou of what financial 
measures will be proposed to meet it. 

This further need for construction purposes exeeeds the anticipa- 
tions of the m bhagrement, lt is due tainly to the excess of the 
cost of The Dalles and Portland section of the main or Columbia 
River line and of the Baker City Branch over previous estimates. 
The former includes the line through the Cascade Mountains, the 
latter the crossing of the range of the Blue Mountains. I have re- 
ferred to the exces dingly bi avy and dificult character of both these 
lines In another place in this report. Their value to the company 


tli Sagi Cats altel. ee Tihs 8 
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will be so great that the increased cost will in the end be of but lit- 
tle moment. This is especially true of The Dalles and Portland line. 
There is no part of the company’s lines that it was wiser and more 
necessary to construct at the earliest possible moment, and that will 
vield better and quicker returns. The commanding position of this 
line is unique. There is no other line like it in the United States, 
representing, as it does, the western end of the great new transcon- 
tinental line and the only practicable outlet to the Pacitie Ocean of 
all the vast regions between California and Nevada on the south, 
British Columbia on the north, and Idaho on the east. 

In considering the total expenditures so fur for constructing new 
railroad it should be borne in mind that the proceeds of the last 
issue of 86,000,000 of stock, representing nearly the entire.construe- 
tion outlay during the past fiscal vear, have not vet become produe- 
tive—that is tosay, the lines which they have served to create are not 
vet completed. Itis only during the new fiseal vear that the fruits 
of this additional investment of capital will commence to be reaped. 
The earnings for the past year, as shown in another place, are there- 
fore in reality only the results of the $12,000,000 of capital previ- 
ously invested. 


Construction and Equipment. 
Railroad 


In considering the work of construction actually finished during 
the vear, [ ath compelled to sav that less has been accomplished 
than was expected. In admitting this I do not intend, however, to 
eXpress any unfavorable eriticism Upon the construction department. 
On the contrary, | know that the officers in charge of it have 
striven with untiring energy to hasten the accomplishment of their 
respective tasks within the expected time; but they found that in 
computing the latter they had reckoned without the full knowledge— 
a knowledge which they could not really be expected to have and 
which only actual construction could give them—of the great dith- 
culties that they were to encounter on certain portions of the work, 
and which really rendered it impossible for them to come up to their 
OWl) expectations and corresponding promises us to time of com- 
pletion. 7 

I refer especially to the Columbia River line between The Dalles 
and the city of Portland. It was confidently believed by the engi- 
neering department that the portion between The Dalles and the 
Cascades—a little more than half and the most difficult part of the 
line—would be finished before the commencement of last winter: 
but trains only commenced running over it in the month of May. 
The section between the Cascades and Portland ts only } Ist com- 
pleted. 

Mere justice, however, to the construction department requires me 

to state that this delay was largely due to the transfer last fall 
14S8Sf of the greater portion of our well-organized construction force 
from the Columbia river tothe Pend Oreille Division of 
the Northern Pacific. I thought it ny duty to authorize this trans- 
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fer in view of the vast importance of an early completion of the 
Northern Pacific rain line from Lake Superior to the Pacitie Ocean, 
when I found, during my visit to the ground in October last, that 
the labor foree atthe command of that company Wiis entirely iInade- 
quate and could not then be mnereased from other sources owlng Lo 
the temporary scarcity of Chinese labor. Without this transfer the 
completion of the Northern Pacific would have been delaved with- 
out doubt an entire vear. In order to give that company the full 
benefit of this reinforcement IT also consented to let Mr. J. L. Hatlett, 
our superintendent of construction, the great value ot whose services 
| had occasion to mention in iy former report, go with our work- 
Ing column. [ believed no sacrifice too large if the consummation 
In questiow could therebs be hastened. 


Cirading. 


At the end of June, ISS1, there had been eraded, iis stuted in my 
last annual report, 171 miles of the various lines. During 
vear the following additiona! mileage was actually graded : 


Main line. 


Miles 

Between Fortiand ana Lower CaseRGGt...cnoo c<csnscscacecee GO 
o [omen Ceateges en Tae tee... aed ce 

. Walia Walle Bed Grane UAE wcncnson snnnenen cue 4 
(omatilla and Baker City ‘dite ween Oe sommes eee 4a 

' Palouse Junetion and Colfax. ..--- iad...) en 


FORA cccdvinns diducnhindenieen meek ees ome ee ee ee 


At the date of this report the remaining grade on the Portland- 
Dalles line is cor pleted 

While there is a decrease in the mileage graded in the vear 
ISSI—’S2? as compared with the prec ding Vear, the relative quantity 
of the actual work perforined tn the former is greater, mainly froin 
the extraordinary difficulties of the grading of the entire 86 miles of 
the Portland-Dalles | itl 


line, with the exeeption of the first 12 miles 
out from Portland, as the engineer-in-chief savs in his report : 
“The work on these 74 miles is heavier, | believe, than on any 
other continuous mileage of the same | neth in the United States. 
The rock-work alone exeeeded four millions eubie vards, while the 
embankments, principally composed of rock, exceeded five millions 
cubie vards 
‘It will no doubt be surprising, even to engineers, that sach im- 
mense masses could be moved in so short a time. The solution lies 
in the peculiar Composition ana hature of the rock. The rocky 
clitfs projecting into the river rise vertically from one to five hun- 
dred teet out of the water, where the strong current, striking their 
bases, nearly always deepens the river very much. The rock is 
almost entirely basaltic and splits vertically with considerable ease 
under the action of high explosives. By drifting in at stated dis- 
tances a little below grade we have thus been able, employing from 
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five to twenty-five tons of powder simultaneously exploded, to de- 
tach at times from fifty thousand to one hundred and forty thousand 
cubie vards by single blasts, the detached rock, generally speaking, 
without much seattering, but well ground up, sinking close to the 
standing rock into the adjoining deep river, and thus forming the 
desired roadway without impeding navigation. 

“The bridging (trestle-work) on 56 miles amounts in lineal length 
to S} miles and has consumed nearly 260,000 lineal feet of piling 
and 9,000,000 feet, B. M., of timber. 

“ The riprapping of the banks has also been very laborious and 
costly.” 

Considering the vast quantities of rock and earth to be moved 
on the Portland-Dalles line, as above stated. and the usual cost of 
such work, the line in question, notwithstanding its high absolute 
cost, Is a relatively cheap one. At the prices generally paid to con- 
tractors by leading railroads its cost would have been three times 
as great. 


148q Track-laying. 
The following track mileage was laid during the past fiscal year: 


Main track. 


Between Portland and Lower Cascades ~.... ---- . ce cc cccce i) 
m Lower { ‘ascades and The Dalles... soem oan 39 
ae Walla Walla and Texas Ferry ommend cameo eae Od 
‘ oles GUNG ONG Dayton... .asssnndsiinanee 1 
Umatilla and Baker City ae Se Ee me 

Total main-line track laid .....--- 2 


és 


REE BONE... nneeemenaieaeniekeeeena fe 


cr 
>" 


Bridgin 

That the construction work done in 1SS1-’82, as compared with 

that of the previous year, is much greater is further evidenced by 

the relative length of bridging completed in those two years, as 
shown below: 


Lineal feet, 


In ISSI-S2: length. 
Between Portinne ORG THC DOCS ~ 2266 cnse kone sccnaces 45,715 
. Sam =~ see Grange City ...... .cacacccoussenns 4,700 
. mosses SURSGSR cad Dayt0n... .. cnuwcsncccansna 1,015 
. SO Oe POR IGLOND. «..«. «a onan edeeminin 3,038 
dk amnesia. eee 


yo 7oo 


>. 2 ne... wees eomssecnaen aaa 


EZCCSS ...-- Dia a aeceie ehighinnes:aiamieeniliniclaall cinicaiidiisiaiiiniiainait 41,7356 


jane —a s 


a —e alltel ieedlietiemeie. aie ee 


ee — a 
SR EN TERN ON A AT I ce Rel aak eee 


a ne 
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Buildings and other structures. 


The following is a list of the structures erected during the past 
fisca| year 
11 freight and passenger houses 
| covered freight platform, with numerous small uncovered ones. 
] hote I. 
lS water-tanks. 
S windmills 
2S section and mess houses. 
20 small houses for various purposes. 
9 Car-repalring louses. 
2 car sheds. 
| telegraph othiee 
6 turn-tables 
> engines-houses. 
2 blacksmith shops. 
4 stock vards, 


Railroad material and equipment. 


The following construction material, not yet in track, is on hand 
and paid for: 


Cost. 
15.000 tons steel rails _....—.-- Rp a ose pt pire en OE ) 
coe )06 Ul fp om ewestmcn ee $1 458,200 
700 6 «faehonings ..cccancnncn ee ee 
row work, wheels. ania axles for 300 cars are also On) 
hand and paid OU sintscesintn seas wiv wthcamiianetniaseath lee 105.400 


The following equipment was provided during the past year: 
20 locomotives. 
o passchnger Cars. 
t) bagoag ana express Cars. 
12 caboose cars. 
l wrecking car. 
1 pile-driver car. 
OLS freight ears. 
L48/ Making a total equipment on hand of— 
no) locomotives. 


22 passenger cars, 

4 Pullman sleeping ears. 

S baggage and express cars. 
12 cuboose cars. 


| ath car. 
] pile-driver car. 
1.272 freight ears. 
Summary of railroad construction work. 


At the formation of the company, in 1879, it acquired the follow- 
ing mileage : 
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Miles. 

Portage railroad at the Cascades (standard gauge) ....-...---- 6 
Portage railroad from Celilo to The Dalles (standard gauge)... 13 
From Wallula to Walla Walla (narrow gauge) ..-.-. ------ -. 33 
“ Whitman to Weston (narrow gauge) -----.------------ 15 
NE Sie mieniiiin ime a .<henindeibialinne tia aiiidiibie tinted Te 


There were finished in 1879-’S0 of new standard-gauge road 5 
miles, and 84 miles were greded : 


Miles 

In 1880-81 there were completed of standard -gauge road_-—--—- 139 
Changed from narrow to standard gauge from Wallula to 

WOE Wkitte diane cnwcun cnn eke ee. ae 


Making a total completed mileage at the end of the 
fiscal y oP Feeee ee 0 ..nncevminden icine 172 


In addition 87 miles were graded during that year. 

At the close of the fiseal year ISS1-"S2 there were 357 miles of 
road completed and in operation, with 65 miles additional far ad- 
vanced toward completion. With the opening of the Portland-Bon- 
neville section cf the main line between Portland and Walla Walla, 
which has just taken place, the company’s railway property will 
represent a total of 577 miles of comp! ted track. 

The following additional mileage is under construction : 


Pendleton to Baker City --.--- -- woes waehemeiaadiiaieaiial 130 miles. 
Wee Taree OO FINO no nc ccice connene ee ee 44 * 


The following lines are projected : 


a ns a eisai ae ees 37 miles. 
me ns setae enemas =—lClU® 


Other construction. 


The river and ocean steamers of the company have been kept in 
thorough repair and their equipment maintained at a high stand- 
ard. Wharves and wharf-boats have been provided where needed 
at various points on the rivers. ‘The construction of a dry dock at 
Portland for repairs of the company's vessels and general commer- 
cial purposes 1s nearly completed, and a dry dock and ways have 
been constructed at Texas Ferry, on a the Snake river, for repairs to 


river boats. 


Terminal Construction. 


In my last report I referred to the project then existing of erect- 
ing the terminal station of our main line, together with the neces- 
sary storing and shipping facilities, upon the real estate ae juired for 
the purpose by the company in the southern part of Portland. The 
identity of controlling ownership of this company and the Northern 


13—237 


1 RARER eR ERR fee om 
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Pacific Railroad Company, which was established through my 


1} 4S; MrEOMC just before the close of thepre\ lous fiscal year rendered 
IT di “Irable mnia necessary that thetwo compahtes should have 
joint terlnibai acrangements | pron carelul exXamination. of the 


} ’ } 
ground poy the companys engineers if Was found that It Was phvs- 


? 
l¢ ti ‘ btbidee =i ' t bhiiitt ~ { )! ePctia] | i \\ t']) our at Lit) iine 
' . ’ ‘ 
PeLe Lise | re 4 lj ‘a ‘ lif | iif North rl) wy ii ( enter } Lili eg ta! 
; } 4 af 
provi Leif l ri SOutt rt Liita \ li! bhicil t ith) li wus Lhiere- 
; i | , " ‘ " ,? ; ‘ hy . ; ’ 
More COMPered tO seCCrn i i Ol) ior a COPMECLION CisCWwhnere tj 
' ’ } _ 
value ot il estate Portland has risen so rapidly during thi 
} " } an . 
dast two Vears that e yu chase of thie South Por id tract Will vet 


prove a very pr fitable transaction, notwithstands cy the abandon- 
ment of the project In pursuance of which it was bou 

The new problem thas forced upon the management was a most 
_ ot the “lle ot 
the cily Atte rm mature study oy the ground (iT) both banks of the 


. " | ; ” 1] . . ; . 
Willamette a practicable plan, fulivy meeting all present and future 


. ; i . sy ft | . +1 Is . = visa get ’ A oe 
comm piicated Ohe, OWE to tine peculial CLIALTACLETISU 
| 


termina! requir miehts, Was formed bv the enevilheecrhYg departine nt 
and ap 
difhieu 


property trom a large number of individual owners and of oceupy- 


proved ty thie Pikadiage Inent: but its execution prove | no less 
i 


tian its conception, OWlng To the Hecessity of acquiring 


ing public streets, and to other causes. [take pleasure in announe- 
hig, HOWeVver, that all the obstacl s encountered have been Petoy “id, 
and that the project is being he plan is to build a 
large ulion Passenger depot In the north part of Portland, close to 
the heart of the CITY, With an adiolming freielit depot, both for the 


} 


; . 


carried out 


joint use of all the raliway lines centering there. The passenger 
' . , 1} 
depot will occupy a little over IS acres and the freight depot will 


cover about 


*> 


oO acres, With an avaliable length for tracks of over 
220 feet, and with the same | berth of river tront. owned partly by 
the Oregon Lrailwais and Navigat Ooh Company anid partly by the 
Oregon aud California Railroad Company, 

‘To reach these grounds the ( regony Ratiway anid Navigation { ‘om- 
practi 's hWnes ‘ cering ast Portlana from the ¢ Hist, Wil copnect Wit! 
the Oregon and California Company's East Side road, entering from 
the south, apon the latters present depot grounds, on the east bank 
of the \\ bideannye tte: thie hice both roads Wil! CTOss the river on a double- 
tracked bridae and enter thie union depot from the north. The 
North ro Pacihie railroad brow Puget Sound, coming into Portland 
from thie north, Will « nter the depot Prous the “ale direetion iis the 
two former lines ‘| he Oregon and California Companys West Side 
road enters the city from the south and will run directly to the 
Ubon depot : 

Another bart of the project Is to erect workshops for all the COoln- 
pruitities pron utract of 246 acres, Which has Q Cll secured cot) the eust 
bank of the Willamette. These grounds will also be used asa place 
for making up trains, and upon the river front is located the dry 
dock, now In process of construction. Coal bunkers, a wheat ele- 
vator, and a warehouse for direct ocean business will also be built 
here. A wharf is now being erected between the dry dock and the 
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site of the bridge, and the necessary filling in of the low ground ad- 


joining is progressing rapidly. 


Progress of Allied Roads. 


During the past vear the Northern Pacific railroad has been 
pushed forward towards completion with all practicable expedition. 
The ends of track were advaneed from the east 183 miles and from 
the west 102 miles, making a total of 285 miles built from June 50th, 
1881, to June 30th, 1SS2. At the latter date 572 miles remained to 
be built. This will probably be lessened 300 miles by the close of 
1SS2, leaving only 272 miles of track to be laid after January Ist, 
ISS83. The grading and other heavy work is so far advaneed in the 
gap vet to be closed that the final connection of tracks will no doubt 
be made during the working season of 18835. 

The Oregon and California Railroad Company, another allied 

corporation, Is actively engaged in extending its main line 
148; from Roseburg, 200 miles south of Port: ind, to the boundary 

between Oregon and California, just south of the Siskyou 
Mountains, a distance of about 175 miles, where it will form a june- 
tion with the ¢ regon Braneh of the Central Pacitic railroad, now 
building northward from its present terminus at Redding, thus 
opening unbroken rail communication between Portland and San 
Francisco. About 40 miles of track have already been laid south of 
Roseburg. The serious obstacles to construction in the form of high 
and steep mountain spurs and ranges are being overcome by skill- 
ful engineering in grades and tunnels. 


Tratfiie. 
The mileage operated at the close of the last fiseal year, June 


1SS2. was as follows: 
Ocean line. 


Miles. 
Between San Francisco and Portland.........--..- ~~~. —_. 
Puget Sound lines. 
Between Tacoma, Olympia, Seattle, Victoria, and other 
BONNE DORN . once ine cceccne cons scunsenneekeeneens 235 


River lin 


On the Wiilamette river, between Portland and 


eke cnn caus secneecces ce sen shennnes G2 
On the Will: — tte and ¢ wlum bi: rite rs, between Port- 

ws aweemee i 9S 
On the Willamette and ¢ ‘columbia a rivers, between ‘Port- 

land and the Lower Casecades_.—--- ee 63 
On the Columbia river, between thy U pper Cascades 

ri re, ee. cies unde saeenimneee iat lide Hl 


On the Columbia river, between ‘ ‘ehilo and Priest's 
PEED cna eee wie 


~~ ————-— eer er Kr ee ee 


~ 


PT OIE ER ttre 


SERRE ORNS Or RINT II soap come: = 
sper senemen 20 cate cemeere . - 


a8 stm 
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On the Snake river, between Texas Ferry and Lewis- 


ak me el a . 75 
ce) Ee an Sacer mn nenlre mre Ey CS iam EMTS 667 
Railroad lines. 
Main line. 
Bonneville (Lower Cascades) to Walla Walla. ----- 205 
Branch lines. 
Walla Walla to Lexa Ferry ..nnccccusvenasseonene Db 
petses Jenction to Dayton ....ncscasadcnaeen Pee eae e's 14 
Oe ets: Se Terie PEON dn. siete i ee 14 
Umatilla LO Pendleton. webendhen obese nbn hemes os eS 44 
Portage Road, Lower SE ceeee ceeeee oo b 
Leased lines. 
Oregonian Railway Company (Limited),in Wil- 
lamett Valley : 
Reet Mide rad OD: West Boe, G...cinunwsnenences com 150 
I sin:aiiesaasinanai inal Meat le a a eel 4S7 
Grand total mileage__--. oon sete eens: mei ime’ Geen 


Changes in ocean and river traffic. 


On account of the heavy increase in the passenger and freight 
traffic between San Francisco and Portland, the company’s steam- 
ships have been leaving each terminus at intervals of four days In- 
stead of five, as during the previous year. 

The employment of our Columbia -and Snake river. steam- 

boats has materially changed, owing to the additional 
148k railway mileage constructed along those rivers. The busi- 

ness on the Middle Columbia is now chiefly performed by 
rail insteadof by boats. Thesteamboats R.R. Thompson and Mount- 
ain Queen, formerly employed on that portion of the river, together 
with the barge Atlas and a large wharf-boat, were successfully 
brought down over the Cascades and are now in service on the 
lower river. [deem it my duty to make special mention of this re- 
markable feat of the officers in charge of these craft. A single steam- 
boat is kept im service between the Upper Cascades and The Dalles 
for mail, passenger, and freight business on the Washington Terri- 
tory side and for tourists’ travel, with a second boat in reserve for 
an emergency. 

The railroad was completed to Texas Ferry, on Snake river, De- 
cember 4, ISSI, and the steamboats previously running between 
Celilo and Lewiston now make their lower terminus at Texas Ferry. 

A steamboat las been put into service between Celilo and Priest's 
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Rapids on the upper Columbia. With the settlement of the agri- 

cultural and grazing regions in the Great Bend of the Columbia the 

traffic on this route will become of considerable importance. 
Increased traffic and earnings. 


I refer you with particular satisfaction to the subjoined figures, 
embracing the annual results of traflic operations. It is safe to say 
that no other transportation company in the country can show such 
a favorable exhibit: 


1881-82. IS80O-"S]. Increase. 
Total number passengers transported 

on ocean, railroad, and river di- 

I iil i i ii cian cite 274,518 167,787 106,531 
Total tonnage of freight... ...-----. 1,189,248 623,025 516,223 
Percentage of increase in passenger 

ENTE: AEE ere eco ce 63.5 
Percentage of increase in freight 

SG ie cinciats int eriiind: eetennnen §2.8 


The earnings of all the company’s divisions show a very marked 
and gratifving increase. It will be seen by the following condensed 
statement that the inerease of the net earnings over those of the 
previous vear was 40.8 per cent.,and this in face of the fact that 
our railway lines have been extended far into new territory, which 
has only just begun to feel the stimulus of rail communication. 


Comparative Earnings of All Divisions. 


Yearending Year ending 


o . Increase. 
June30.1882. June 80.1881. 


. Gross earnings. 


me - 


TURE sctaasitianiin SLOS4567 SHO  $755.7359 O1 S528.S28 S4 

FIORE nies ee een 3,679,174 82 2,781,349 80 SHB S25 O2 

Mail and express---- 96.952 oo 4990S SI 17.025 74 
Decrease. 

Miscellaneous ...--.- 91.804 S4 145,247 98 51.493 14 

TE: cctneiiee S4947,9S0 06° 83,730,245 GO ~ $1,217,754 46 


Increase per cent. In gross earnings, 52.6. 
Total gross earnings, 1SS1-"2 ----., -----.-------- $4,947,980 06 
“ operating expenses ..--.-. --- wes ssibliiiidighl ital pale 2 O44 S66 45 
Fit CI ics reeien e600 c0c sone neck ee 
. ° ci cae een poeer nial naeens 4 a: 


Oe .  dintmimne «nce SHUG.GS4 SO 


Increase per cent. In net earnings, 40.5, 
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Ratio of expenses to earnings, ISS0-]...-..---------.-.-- 54.3 


" IOUl” Dikdiuenvitedieuunaaee ae 
Decrease ...... sine sane to ide walk ae nih & tan Sallie. ieee inaeclgek mae 2.0 


lor further details of trathe oy rations reference is made to the 
statements ih the appendix 


| }s/ Nin i ation H! this f olumbia Prive 7 


I: rom its btriyy rilant bearing upon our navigation Interests | deem 


it prope rto refer in this }) we te the recent signal sue =s which las 


4 4 ‘7 p . . i : ‘ " ° : ‘ j 
attended 4 'e efforts of the otlicers of the COTM PRATT to eut a deep 
: ag } ‘/—" * les = Bi se : i 
chatine! through the bar itt @folumbia river at st. Llelens. 13) 
+4 " " . ’ ' . ’ . ” ’ ° ,? 
> 1 #-s i ; : ‘ ® ¢ i ‘ yy : ‘ ‘ i 
the skillful 1]™¢ (ot Tie = ( le \\ prope iit ! )j thie stLeamstily \\ chbdia \\ diia, 


’ ’ , ,* 
apparatus, the sand on the bar was displaced 
and carried away by the current vo such an extent that in fourdays’ 


" | ¢ ] 
ee 


tline a Chan Was opened 

deep. The same method will be applied toother bars itn the Colum- 
bisa Lilt Willarn Lit thd, It is be Hey ed With equal s ICCESS. Tl ie 
moortance of this achievement may be estimated f rom tl fact that, 
IS“ Tule rsea-voing Vessels starting from Portland b. oon bud ny our 


) | ; e | ‘ ‘ . ir ah 
bave to ilghter a part Of Lobel cargo dow the ‘olumbta 


steamships 


. ’ ? ! ’ ° 
during the season of low water, which occurs in the fall, the busiest 
. . , . ° ’ , , . 
part of the vear. This involves considerable expense and loss of 


time, and is a most serious impediment to the growth of the com- 


i 


merce of the Columbia 


D relopine yt of Tributary Lerritory. 


The regions tributary to the company’s transportation lines ex- 
hibit a stead ind substantial erowth ae population ana industrial 
enterp ise The inerease in the population of the State of Oregon 
and the Territory of Washington is remarkable, in view of the much 
owreater Cost mn money, fim a ana hardship the emigrant thust near 


Pm 


oceans Cheap ee ae ee ee 
and Territories of the nearer West, east of the Rocky Mountains. 

The number ah aibdiaiasedanieil from San Francisco to Port- 
land, Oregon, and Puget Sound ports on the steamers of the Oregon 
Railway and Navigation and Pacific Coast Steamship Companies 
from July Ist, ISSI,to July Ist, ISS2, was s6,S99; the number for 
the corresponding period of the preceding year was 20,256 

The reuarni toe I" ot Passe neers carrie 7 Prot the Salle ports to San 
Francisco during the same vears were, respectively, in 1S8S0-'S], 
13.506, and in TSSI—'S2, 18.500, showing an increase of Inward over 
outward travel of 24048 in th two Vears hatmed, 

Adding to this difference the estimated number of immigrants 
ente ring (oregon anid Washington Territory overland, to wit, 7 O00, 
we have an absolute increase in population of SIS. These figures 


a 


See) te ee a en 
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speak strongly of the attractions for settlement of the Pacific North- 
west, and foreshadow a greatly increased immigration to follow upon 
the completion of the direct transcontinental line of the Northern 
Pacific railroad next Vear. 

The city of Portland, the centre of our whole system of ocean, 
river, and rail transportation, has increased its population since the 
census of 1580 by nearly sixty per cent. The export trade of the city 
for the vear ISS], coastwise and foreign, reached an aggregate of 
$15,970 148, 0f which wheat furnished 86,679,418; flour, 82.853. 792 - 
canned salmon, 82,484,761, and wool, S1488560. The number of 
de partures of oceah st amiships mrerennes thirty per ce nt.; of sah li gr 
vessels, 214 cleared, of which 163 were laden with Whe: at for E Uropean 
ports. 

The Puget Sound towns have also made substantial progress under 
the stimulus of an active trade in lumber and of the development 
of the rich and extensive coal-field Iving between the sound and the 
base of the Cascade Range. It is estimated that the population of 
Seattle has increased fifty per cent. in two vears, and that of Tacoma 
shows an almost equal gail 

Kast of the Cascades, in Oregon and Washington, the develop- 
ment of the exceedingly fertile country drained by the company’s 
lines has progressed rapidly A large movement of settlers took 
place this season to the country on both sides of the Snak: river and 
the more remote region In the Great Bend of the Columbia. This 
new settlhoment will show its effect next vear In pre lucing a further 

Increase in the wheat surplus and in our general traftie re- 
14S turns. The high rolling plateau: extending south and east 


= 


along the bases of the Coeur d'Alene and Blue Mountains for 
a distance of nearly three hundred miles, with a breadth of 50 to 
100 tiles, I= admirably adapt d to the production of all the small 
grains and to stock-raising. It is destined to support a large pop- 
ulation All the towns in this favored region, including Walla 
Walla, Umatilla, Dayton, Pataha, Pomeroy, Colfax, Moscow, Farim- 
ington, and Lewiston, show in their recent growth the influence of 
the increasing numbers and prosperity of the rural population 
around them. 

South of the Blue Mountains, in Oregon, the company’s Baker 
Citv Braneh will stimulate the settlement of the Grande Ronde, 
Powde r river, and other fe rt tile vall Vs, and develop new sources of 
trattic. It is believed that the vallevs of Willow creek and John 
Day river, now steadily filling up with farmers and herdsmen, will 
soon Invite the co mistruction of new braneh lines. 


The recent growth of the Ts rritory of Idaho and 1 Ss prospects lor 
future deve lopme nt are matters of eonsiderable interest to this com- 
pany The northern agricultural counties soon to be reached by 


the extension of the Oregon Railway and Navigation Company’s 
lines to Lewiston possess a rich soil similar to that. of Eastern Wash- 
ington and are fast filling yp with a stuble farming population, 
They are destined to furnish a large traflic to our roads. In South- 
ern Idaho. lving southeast of our line now buik ling to Baker City, 


there has been a notable development of mining industry of late. 
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The output of the mines of precious metals amounted last year to 
over $4,000,000, Owing to remoteness from rail transportation, 
only the high-grade ores are now worked. A large expansion of 
this industry may ve looked for as soon as it becomes profitable to 
work the low-grade ores. ‘The present population of the Territory 
is 1) O00), having bhi reased bv) Li} the pruist Vvear, boise City, the 


’ 


capital, is the centre of a fine agricultural section and the principal 
distributing pomt for the mining districts 

It affords me pleasure to bear te stimony to the intelligence and 
faithfulness with which the officers and employees of the company 
have discharea d their res} etive duties during the current year, 


Your attention Is invited to a report ol the annual meeting of 


? ’ } ? 4 I 
stockholders. print j herewith 
f 


he Spi G fully subnaitted., II. VILLARD, President. 


New York, { kctober 5 18382. 


1457 APPENDIX. 
1450 q 
Income Account, Year Ending June 30, 1882. 


From gross earnings: 


fen Cito... ss eee 7 


River cde gee Paper ne 2.072.956 73 
Railroad “ use tes a omejenid nce ae ae 
Narrow-Gauge division ee 58,144 74 
Puget Sound si piargerieeieme ie 144.507 Yb 
$4,947,980 06 
“ — protit on sale of steel rails and locomotives--- 17,160 16 
“ miscellaneous interest and premiums... ---- 34,361 44 


‘ operation it Walla Walla & Co- 
lumbia River railroad _..---. $129,602 52 
Less taxes SR emer cS Oe, ME SER Ah ao nema eae JOS 4] 


129,194 11 


$5,128,704 77 


i 


CONTRA CREDIT. 


For operating expenses : 


A a eT $605,103 83 
River . sev caste sales niceecsacine sienna’ (a ee 
Railroad “ tm a 
Narrow-Gauge division —..-..--- HO 244 2] 
Puget Sound — Pe a ee ee LOLSSS 36 


$2,544,866 43 
© CN ites venience ee Mee 67,674 37 


ee ne ey 
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For interest : 


lZ months’ interest, at 6%. on 
EES ee oe 
12 months’ interest. at S%. on 
SO00.000 scrip certificates 
interest, at S%, on 


SHOU O00) scrip certificates —— 
, iL. 2. , 
Bank lhiterest, AC = « — 


‘ motltts 


co. (LIMITED). 


S60.000° 00 


48.000 OO 


‘> 
? 


OOO OO 
h, 


4,743 12 
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444,743 12 
1296 000) OO 
13.600 96 
112.760 40 


S4.479,645 48 


649.059 29 
1.034.117 36 


ee Pee Nn 
Lecal expense a i . i salehaliiitialaligkitiae 
’ f . : : ; - , ‘ } 

Rent Ol Ureg miladi Rarlwas Lim cil . iat sie aed 

a 4 , 

Lotal ie: dail te iain ik ceils till ies trans ea teens tlis lcci ee ia ee 
eran ee a nn 
. ? ‘> 
Surplus June 30. ISS] . : " i dala 

a Baas gitar ate, SE) ae a eee eae 
Scrip Pe pers senting amount eONpehnaed hn hew con- 

i ee oe eee 


Receipt 
% og Oe ad 2 GT S... 
‘. 


As Oe? TROON BOI ow wom we 


Krom subscriptions to capital sto 
‘ ; 


‘ 


4 ‘ ' ' @),.4 @*? j Mi ‘ , 
rmhiali & (i fot me) ' ti -. i ' | iit \4 = {vA 
\ esess] " , ' ; (ip ¢7 . *) i “te imiee Cen) 
4 Th)é iii {}i (oii tj . ; 


of new =TOCK a 


From payments on last 30% of same 


1.683,176 65 


S00.000 OO 


’ 
’ ! 

Dis —Se @oeaome coaewe oe mw @ « . “ese ea @ae «= o we 
‘ 


“soments 


aatinnnmewew Gane 44 


SIS7.620 OO 


bd (Ww) 


IS? O60 Sv 


, : 
Sale of property ; 


Ct ve eae = 


Md OO) 
+) FPO OM) 


$1.383.176 65 


4 569,689 82 


5.000 00 


a i ee 


}4— 257 


a 
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Disbursements: 
As per income account 


For sinkine fund 


os 


ce eS sayy ea ere ene -- $4,479,645 48 
; aeg pre Rae a ee Her Oe) OD) 
purchase of prot ert ot Puget Soul Steain NaV- 


ce 


+t 


ern al ea : iH OD 


~_ ——_—— « _—_—— 


new construction 


(Operated ilies a pies si is led asi alll Loto 1 
, . ° ] . " at i oT 
Railroad ; i cae ie “ 2,180.52 4 i) 


9.342 332? 96 


( 5 The? il ee ae ees : ner (0). 9705.) ys 
1> } aed ‘> ‘ ; 
aii. iroad oi cd ee es Ok ais a eh (41.046 St 

ini SOP 582. S4 

P Oy") Fe Peru ae 

eeiii ¢?= sale canis gt il al la ae . ai —- nb cduededal ae | 


purchase of bonds of Willamette Transportation 


& Locks Co... oe | : 2OO000 OO 


eee 
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Ny 7 
J ) TSS] aie . . $12,692 40 
i I ~/ i 4 > | Origitl ii } i 
] } fa) Pep ceed On) 
. ' his Of stipe 
rere Sept 1ISso 
: SU 1 O00 neds for Six 
- vy 1) ol. IGT SO 570 OF 
a i ar 
. ‘ ~ t. PEED . itis ; I ws PS 
»] . line Jann a SRD. 1470) OW) 
Sd) OW) 
SSO G52 40 
{ ONTRA 
rs rec Nov pt). BS Tl nme 
---- sinnne  -aean ae 
i ver - _ sore Ge 
| . Geggner ey oR hor NMA ae i 440 ti) 
; \! a Pw) oe 
i ae 4 — 
' { | ak ie < em 1 SO7 (it) 
1; . ‘ 
pens F | PLS OO 
—— Bocor oO 
re faduring vear— 
j U. ELT 312, of4, S00 fh, 
| ede) HM Pool, Lots, 2850, ob7O 4147 
i951, 49756 | D,.0026 | “4, O83 0) 
xe tata" Ait) 4 ed ystiey lt) ysis 
oo ‘ 
ye ty 
1 — 
eh Ge, PO ie kc en oe gan eR 14.977 90 
SSO.732 40) 
ae 
sp eval Meeting Oo} Stockholds rs, 
*, % 7 > -) 
DreceMBerR 20TH, 1SS1. 
’ a 4 | . Y " > *% 
eclai meeting ol thi stock holds rs of the Oregon Railway and 
* ar } } , > ] . ‘ ? 
ation Company was held in’ Porthind, December 20th, TSS], 
board of directors No- 


f resolutions passed by the 
PUP prose of the meeting Was ¢ xplained in the fol- 


we sent to the stockholders: 


f the Oregon Railway and Navigation Company. 


PORTLAND, OrnEGOoN, November —. 1SS1. 


— -—_-—<—- = — « 


; ve , 
ls a Stockholder of the Oregon Railway 
aed AYE ation f OMA, 
ISS1, at 


take notice that 1) December twentieth. A. |). 


meen 
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noon ofthat dav, at the company’s office, at the city of Portland, in 
the State of Oregon, a special meeting of the stockholders of this com- 
pany, the Oregon Railway and Navigation Company, will be held 

! tor the consideration of the matters referred to 
or contammed in the resolution of the board ot directors of the ecom- 


pany passed November twenty-first. A. D. ISS], a copy of which 


’ 
resolution is hereto appended 
‘ ‘ j ‘ j ‘ } , ’ ; . . 
ihlie stock Trablisier booKS WI be Closed Tor stock holders: meeting 


Decen Ter] rst, and re ai ned [> ePlrnoer twentv-first. A. 1) ISSI, 
Thev will be closed tor subscription mnghts December twenty-eighth, 
ISS]. and reopened oan ry fTidihi, AA ». i88Z 
THEO. WYGANT, 
(lej etn Na Viqealion f OTM Pe, 


, .* ; Ps os © ; ’ * i . ,% ea ls 4 | 7+? ; : ] 
re sOoOLrVved MaaL STO OLt@ PUI E - providing the sum of six mii- 


hoot 

ron dollars for the completion the Companys svstem of roads and 
Tc)! M10) Ovtdii equipment therefor, that a special meeting ol the 
SLOCK holders nm oLfits Compas i} ; dd thre sane hereby is called Lo 
be | i ut its othee m Portlas erevon, at noonh, on December 
tWehticth, one thousand elgtit hu ired and erghity one, for the pur 
pose athe fo me consideration ®* tatters contained mn the fol 
iowilng resoiutlion, to be suUvbTHITTCd to Uli stock lolders at sald special 
| { ZS \W\ | 


, q he | be . ‘ ; ‘ ‘ ; . . ree *¢ fe j 
Resolve ? a that rbif Ci] <i mith Rh _ thie (recon Railway “ilie 


. , . , 
Navigation Company be 1nerensed none hundred and twenty 
: . " . " ) = 
; , Aa oh 8 + ¢) . ‘ , , ' . | . : e 
Libtvlisa tid) STATS, OF LIlG Di \ lf cali hundred dollars each. to one 
} $ . ‘ 7 ‘ ei " ’ . ‘ ei — ; ‘ . rt 
hundred and elelitv thousand shares of the par value of one hundred 
* ’ 
" ” ; 1 ry \ ! yar r 4 | , i t 7 ’ Bae ,* ' t | " ve 
‘4 i ae. me ot: hf ee betes BEEP a \ ‘ ‘ PEPLENILLTIOCG GLCECLLLIOOLTT AL SibALes GF it Cap 
. ‘ : ‘ ® « " . , i ; on © . " . . ‘ } 
j ii; = io. Ld) eet —l)GScCcriliecTrs Liie f OF. a bal. U2 pn) PRAIVEDICTL to the 
o . 
: : } ‘ 
iV oF the par vaiue thet 


| sf ’ 1 ’ Bes ' j . i} . 
were Sila) SINT thousa ‘] galaditiobhat shares be offered fol sub 


SCription. at par, tO stOCcK holders OF Lin COTE PATE Of record December 
i ’ , ’ : y ‘ | 
tWenlv-elgtiithi, one thousatid eight hundred and erghtv-ote, and 
. ‘ , : , 
their assignees, In proportion to their respective holdings of stock on 


Siladi iast-hnamed aday 
, i. : — 
Phat sturbscription books Liereior be Opened at the othees of the 

: 7 . : > ‘ . 

COMoOANV WW New York and Prortinnad. ©) 


revo (yt) Decor be rtwentyv- 
- ’ } | 
it hundred and elghty-one, 


and closed on 
January fitth, one thousand eight hundred and eighty-two. 
l4ss That all rights of subscription not availed on said last- 
named (hii \ shial be dispos dof ‘is the boar shin] 7 irect 
‘| hat sald subseriptions be } ivable at the offices of the COMLpany 
where nade, at thi following datas and in the following amounts 


January tenth, eighteen hundred and cighty-two__ twenty per cent 
February tirst, ‘ | _.. ten per cent 
April first, . : : .. fen per cent. 
May first, ' twenty per cent. 
June first, r . ten per cent. 
July first, i ’ ¢ 7 _ ten per cent. 
August first, ' " " ..-... ten per cent. 


Septem ber first, . . " ...--. ten per cent. 


‘ 
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That stock appertaining to the first two instalments will be de- 
livered February first, and will be entitled to all subsequent 
dividends. 

That stock appertaming to thie next three nstalments will he de- 
livered June firet, and will be entitled to all subsequent dividends. 

That stock appertaining to the lust three instalment will be de- 
livered September first, and will be entitled to all subsequent 
dividends 

That the stock books of the ¢ MpPany be closed for stockholders’ 
meeting December first il) Copvernae 7 1) cei be r twenty-first, and he 
closed December twenty-eighth for the purpose of determining the 
rights of subscription and reopened January fifth, one thousand 
elght hundred and e1: 


STATE (ok (Or RGON. ! oe 
County of Multnomah, ) “is 


I, Theodore Wvygant, secretary of the Oregon Railway and Naviga- 
thon Company, cercty thist the rorevorg !~ atrue COPY of a resolu- 
tion passed by the board of directors of said company at a meeting 
held November 21, 18s] 

THEO. WYGANT, 


[Sk Al | Secretary of the O CON i ni way ane Na igation Company. 


i purstlanee of the above notice the stoekhola rs of this Company 
metat the office of the company, at Portland, ¢ yregon, on the twentieth 
day of December, A. DISS], at noon 

The president being absent, the vice-president called the meeting 
to order 

The seers tarv of the company presented a certified list of the stock- 
holders, and the objects of the meeting,as set forth inthe re solutions 
of the board of directors ¢ illing the same and in the notice of the 
meeting, having be hn stale (|. thre follow sip solutions Were otfered 
by Mr. HE. W. Corbett, who moved their adoption ; which motion was 
seconded by . _ Loaded, lisa 

The vice-president appointed H.W. Corbett teller. 

The resolutions were adopted by the unanimous vote of all the 
stock represented at the meetings, as heretofore recorded, 

Mach stockholder, as his name was called, in Person OF by duly 
constituted proxy, voted “ave,” and also deposited a written ballot 
in fovor of said motion. 

Whereupon,said resolutions having received the vote of seventy- 
nine thousand and forty-four shares of the capital stock of this com- 
pany, the entire capital stock of the company being one hundred and 
twenty thousand shares, the resolutions were declared by the vice- 
president of this company to have been adopted by the meeting. 

Said resolutions are as follows: 

Resolved, That the capital stoek of this company, the Oregon 
Railway and Navigation Company, be increased from one hundred 
and twenty thousand shares,of the par value of one hundred dollars 
each, to one hundred and eighty thousand shares, of the par value 
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of one hundred dollars each, by issuing sixty thousand additional 
shares of the capital stock to subscribers therefor, at par, upon pay- 
ment to the company of the par value thereof. 

Resolved, That said 60,000 additional shares be offered for sub- 
scription at par to stockholders the company of record December 28, 
ISS], and to their assignees, in proportion to their respective hold- 
ings of stock on said last-named day. 

Resolved, That subscription books therefor be opened at the offices 
of the company in New York and Portland, Oregon, on December 
24. 1881, and closed on January 5, 1882. 

Resolved, That all rigtits ot subseription not availed of on said last- 

named dav shall be disposed of as the board shall direct. 
14né Resolved, That said subscriptions be payable at the offices 

3 of the company where made, at the following dates and in 
the following amounts: 


sONURTY IU, BOOS acconsscens+sees twenty per cent. 
roeeraary §, © wanedutcsuunneeen ten per cent. 
April i, | seneeeneegenel ten per cent. 
May i,” Hine wee twenty per cent. 
Jure I, . ames ane ecenieeeee 
July i, * ” - adumenequsan le ten per cent. 
August i ”  chemnccecmmenee ten per cent. 
September 1, stonne eonmuguce i oe 


Resolved, That stock pepe riaiminy to the first two instalments 
will be delivered February first, and will be entitled to all subse- 
quent dividends. 

Resolved, That stock appertaining to the next three instalments 
will be delivered June first, and will be entitled to all subsequent 
dividends, 

Resolved, That stock appertaining to the last three instalments 
will be delivered September first, and will be entitled to all subse- 
quent dividends 

Resolved, That the stock books of the company be closed for 
stockholders: meeting December 1 and opened December 21, and be 
closed December 2S for the purpose of determining the rights of 
su bseription ana reopened Janu iry , 1882. 

On motion, duly seconded, the meeting of stockholders ad- 


journed., 
J. N. DOLPH, 


Vice-President. 


THEO, WYGANT, Seeretary, 


I certify the foregoing to be a true copy of the minutes of the 
special meeting of stockholders of the Oregon Railway and Navi- 
gation Company held ial Portland, (dre von, Does miber 20), ISS2. 

THEO. WYGANT, Seeretary. 


7 > dew f 
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Minutes of the Annual Meeting of the Stockholders of the Oregon Railway 
and Navigation Company. 
June 197, 1882. 

The annual meeting of the stockholders of the Oregon Railway 
and Navigation Company was held at the office of the company, 
Portland, Oregon, on Monday, June 19th, 1882, at eleven o'clock 
a.imn., in accordance with the by-laws of the company. 

The president being absent, the meeting was called to order by 
the vice-president, J. N. Dolph, Esq. 

The secretary presented a certified list of the stockholders. 

The roll of stockholders was called. 

The vice-president stated that the first thing in order was the 
election of eleven directors to serve for the ensuing year, and ap- 
pointed Henry Failing, Esq., to act as teller. A ballot was then 
taken for directors with the following result: 


Hlenry Villard received 128,254 votes. 
A. Il. Holmes ws 128.254 “ 
WIL. Starbuek “ 128.234 “ 
(" II. Lewis o 128.234 “ 
s. Dolph si 128 25-4 
S. Gr. Reed e ifaw. = | 
Win. endicott, Jr., r 128,254 
Geo. M. Pullinan " be Be 
Henry Failing ’ i76.204 “ 
WS. Ladd - 6.354. “ 
C11. Prescott - 128,254 -“ 
1iSu The vice-president declared Henry Villard, A. H. Holmes, 


W. 1. Starbuck, C. IL. Lewis, J. N. Dolph, 8. G. Reed, Wim. 
Endicott, Jr, George M. Pullman, Henry Failing, W.S. Ladd, and 
C,H. Prescott duly elected directors for the ensuing vear, and tiled 
a certificate of the election. 

The resolutions adopted by the board of directors at a meeting 
held May 5d, 1SS2, 1n regard to the filing of supplementary articles 
of incorporation were read by the secretary; whereupon Mr. Lewis 
offered the following resolution and meved its adoption, which mo- 
tion was seconded by W.S. Ladd, Esq., to wit: 

Resolved, That the directors of this Company be, and they are 
hereby, instructed and directed to file, as soon as they ean be reason- 
ably prepared and executed, supplementary articles of Incorporation, 
amending article 5 of the present articles of this company by Insert- 
ing at the end of subdivision VIII of articie 5 of the original articles 
the following subdivision VIIL: 

‘To construct and equip the following railroad and telegraph lines, 
namely : 

lirst. A line from the city of Walla Walla, in Washington Terri- 


tory, in a generally northeasterly direction to Snake river, at or near 


Texas Ferry, and thence, following the valley of the Snake river, to 
Lewiston, in Idaho Territory, with a braneh from a point on said 


— —_ - 


«t 


—_—- 
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line about three miles south of Grange City, in a generally easterly 
direction to the said city of Lewiston. 

Second. A line from the said city of Walla Walla to the town of 
Pendleton, in the eounty of Umatilla, in the State of Oregon. 

Third. A line from a junction with the present railroad of said 
company, between The Dalles and Umatilla, in the State of Oregon, 
at a point ator near the mouth of John Day’s river, up the valley of 
said river a distance of about ninety miles to the big bend of said 
river, with a branch from said line froma point at or near the month 
of Rock ereek, up the valley of said Rock ereek to a point about 
thirty miles distant from the mouth thereof, 

Fourth. A line from a junction with the road of said company, 
extending from The Dalles to Umatilla, in the State of Oregon, at or 
near the mouth of Willow creek, up the valley of Willow ereek to 
the town of Heppner. 

rifth. A line from the point of junction with the present located 
line of said company’s road, from Umatilla to Baker City, at or near 
the mouth of Butter creek, up the valley of Batter creek to a point 
thirty miles distant from the said point of junction. 

And to maintain and operate such railroad and telegraph lines 
and branches and carry freight and passengers thereon and receive 
tolls for the same. 

The roll of stockholders being called, the resolution was adopted 
by the unanimous vote of all the stock represented at the meeting, 
and more than three-fourths of all the capital stock of the company 
having been voted for the adoption ©* the resolution. 

The vice-president declared the resolution duly adopted. 

The vice-president submitted a report of the transactions of the 
company for the preceding vear, prepared by the manager of the 
company, Which was read and approved. 

On motion of Mr. Failing, duly seconded, the meeting of stock- 
holders adjourned. 

J. N. DOLPH, 
Vice-President and Chairman. 


THEO. WYGANT, Secretary 
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149¢ To the stockholders: 


The fourth year of our corporete existence, like its predecessors, 
has been very satisfactory in its general results. It brought some 
disappointments, but, taken as a whole, it is marked by decided 
general progress. As will be shown in the following, in some re- 
spects the foundations for future prosperity were rendered broader 
and stronger than ever before. 

At the close of the fiscal vear 1881-82 there was every indication 
that the wheat crop of Eastern Oregon and Washington would be 
larger by twenty-five percent. than that of the preceding season ; but 
it turned out that a period of protracted drouth and unusual heat 
injured the spring-sown wheat so seriously that, instead of the ex- 
pected 130,000 tons, we carried less than 60,000 tons of wheat and 
Hour down the Columbia to market. The effect was that our gross 
earnings were fully ten per cent. and our net earnings fifteen per 
cent. less than expected. 

But this partial crop failure brought in a measure its own com- 
pensation. It taught wheat-growers the valuable lesson that in the 
dry climate of the Upper Columbia basin fall-sown wheat is a much 
safer crop than spring wheat. Accordingly. the bulk of this vear’s 
crop is fall-sown, with the result that, notwithstanding the recur- 
rence of protracted great heat at the most critical time, our wheat 
tonnage during the present slipping season will exceed last year’s 
by at least 100,000 tons. 

The disappointment experienced in connection with the short 
crop of last vear appears as of little moment when considered side 
by side with the marked advances the company has made during 
the past vear in every other direction. In the first place, the stim- 
ulating etlect of the approaching completion of the Northern Pacitfie 
main line upon the general growth of Oregon and Washington Ter- 
ritory, to which reference was made in my last report, was felt even 
more deeply and widely than heretofore. Immigration to the North 
Pacific Coast regions by our own lines of steamers and those of the 
allied companies was larger by nineteen per cent. and of a much 
better class than ever before. Business of every kind showed greatly 
increased activity. There was not a town, village, hamlet, or single 
farm in all Oregon and Washington that did not feel the apprecia- 
tion of real estate and of almost every other property. We reaped 
a direct benefit from all this new development in the marked 
growth of our miscellaneous business. Full exhibits on this point 
are embodied in this report. It should be considered in this con- 
nection that, while in the vear 1851—2 eleven per cent. of our gross 
arnings were derived from the transportation of construction tnate- 
rial for the Northern Pacitic ane far our own account, our earnings 
from the same source during 1SS2—s5 wereonly seven per cent. of our 
total gross. Again, we carried in the first mentioned year 260,497 
tons of flour and wheat against 150,537 tons in the last mentioned 
(including Eastern Oregon and Washington Territory, as well as the 
Willamette Vallev). That, notwithstanding the greatly diminished 
income from these two sources, we have more than held our own in 


Ge PHN 0 nee re ee ee 
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earnings affords striking and gratifying proof of a great gain in the 
general earning capacity of your property. 

In the next place, mention must be made,as of even greater Im- 
portance than the satisfactory increase of our general business, of the 
consequential developments in connection with the several lines 
tributary to our system that have taken place during the past vear. 
The last ditliculties in the way of the completion of the Northern 
Pacific Transcontinental ine were removed. The line will, in faet, 
be Oped for eeneral trafhie by the time this report will be in your 
hands. Another hardly less important consummation during the 
vear was the definite shaping of our relations to the other transcon- 
tinental svstem, under the control Gof the Union Pacific Railway 
Company, that is also seeking connection by rail with Oregon. This 
was brought about by means of afformal contract, bearing date of 
February 25, 1883, under the terms of which the point of junction 
of the two svstems will oe within a short distance of the eastern 
boundary of Oregon, and the entire Oregon and Washington ‘Terri- 
tory traflic from and to tie Union Pacitie and its extension, the 
Oregon Short Line, will pass over our Baker City Branch and main 
line. Doth contracting parties are using the utimost exertions to 
carry the agreement into practical effect by the completion of their 

respective lines to the point of Junetion. 
LAdd The general effect of this change will be to make our SVS- 
tem the permanent channel for the entire transportation 
business between the North Pacific coast and the two tributary 
transcontinental systems, which represent a total of over seven thou- 
sand miles. T take much satisfaction in congratulating vou upon 
this auspicious consummation, which has been my steady aim ever 
since the organization of our company, but which T hardly ex- 
pected to see fully accomplished in this early stage of our existence. 
| have the gratification of being able to record il similar SUCCESS 
of much consequence in another direction. Phe Oregon and Trans- 
continental Company, owning a tmajority interest in the stock of this 
- COTM PAN, entered into arrangements duriag the Vvear for the pornhia- 
nent lease, with the right to terminate it in three vears, of the lines 
of the Oregon and California Railroad Company and for the eom- 
pletion of that company’s main line to the California boundary, 
where it isto connect under existing contracts with the Central Pa- 
cific system. The lease has already taken effect, and the junction 
with the Central Pacific will be made within twelve months. The 
controlling interest which the Oregon and Transcontinental Com- 
pany has thus secured, both inthis and in the Oregon and California 
Company, relieves us permanently from the danger of competition 
for the tratlic of Western Oregon, and assures to us a controlling In- 
fluence over the trafhie of the through rail line whieh will be formed 
by the completion of the Oregon and California from San Francisco 
to Puget Sound, through Northern California, Western Oregon, and 
Western Washington. This line, owing to the natural character- 
istics of that part of the Pacitie coast, will be for all time the only 
railroad connecting those rich and rapidly growing regions. It ‘s 
destined to supersede our steamship line between San Francisco and 
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Portland, at least as far as it has been the channel of the passenger 
travel. Phis was inevitable, but the relative decrease of our steam- 
ship receipts on this account will be more than compensated by a 
large increase of the earnings of our railroad lines. 

With the tributary relations of the Northern Pacific, the Union 
Pacific, and Oregon and California Companies thus permanently 
established and the more rapid general growth of Oregon and Wash- 
ington ‘Territory, assured by the completion of the new transeon- 
tinental lines and the all-rail connection with California, it is not 
too much to expect that, great as the success of the company has 
been in the past, it will be far exceeded in the future. 


Financial Ivcord. 
Issue of additional stock. 


[ explained to vou In my last annual report (page {}) that a large 
additional sum of mnoney over and above the then resources of the 
Company would be required to complete the projected system of rail- 
road lines. Subsequent estimates showed that about SO 000 000 
would be required tor that purpose, and the board of directors de- 
cided that it would be for the best interest of the stockholders to 
raise this amount In accordance with our past practice, viz., by a 
further issue of stock. 

Accordingly, a special meeting of the stockholders was ealled to 
meet at Portland Ol} Decemnber th, 1SS2. and to authorize the pro- 
posed increase of the capital stock and prescribe the manner mn 
which the same should be etleected. 

The meeting was held at the time specified, 92 per cent. of all 
the outstanding stock being represented. By a unanimous vote the 
following resolutions were adopted, to wit: 

“Resolved, That the capital stock of this the Oregon Railway 
and Navigation Company be increased from one hundred and 
eighty thousand (150,000) shares of the par value of one hundred dol- 
lars each to two hundred and forty thousand (240,000) shares of the 
par Value of one hundred dollars each by issuing sixty thousand 
ADA additional shares of the capital stock to subscribers therefor 
ut par Upon pavinent to the cCotmpany ol the par value thereol, 

That said sixty thousand (60,000) additional shares be offered for 
subscription ul pur to stockholders of the COMpany, of record De- 
cember 1%th, 1582, and their assigns, In proportion to their re- 
spective holdings of stock on= said last-named day, and that sub- 
scription books therefor be opened at the othees of the company, in 
New York and in Portland, Oregon, on December 20th, 1882, and 

closed on December 3ist, 1SS2. 
140 That all rights of subscription not availed of on said last- 
named day shall be disposed of as the board of directors shall 
direct. 

That said subscriptions shall be payable at the offices of the com- 
pany where the same shall be severally made on the following days 
and in the following amounts, viz: 


»? 
‘ 
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Jonwary Gth, 1883 ....000 cocks a ceewes twenty per cent. 
ee. ee _.twenty per cent. 
Re BOE. BOG in dk wantin ewe .twentyv per cent. 
July 2d, 188) .... icviivensw Oty C0 G0. 


September Ist, 1885 ................twenty per cent. 


And that stock appertaining to said subseripti ns be delivered on 
and after September Ist, 1885, upon payment of all the instalments 
thereon. 

That a rebate of interest at the rate of 6 per cent. per annum be 


allowed upon anticipated pavinents of the several instalments. 

That certificates be issued to each subseriber, representing the 
number of shares of stock so s! bscribed fe I" and indicating the hbum- 
ber and amount of instalments paid thereot 


Phiat tie stock transter books of t] eC Company be closed for the 
! : 


. ] ‘ . ‘ ‘ i . ‘ : . . i . +») | ° ‘ 
Spec ai Thecunes OL Line Stock oilers on Novein| Cl 2 th, 1SSzZ, and 


ie 
reopened December 12th, 1SS2, and be again closed for the pur: 
pose of determi ne the rights of subseription for the additional 
shares of stock o1 ay mber ith, TSsv and reopened Januarv 2d. 
ISS. 

The result of the meeting was announced to the stockholders by 
circular, dated December 10, 1S82,and upon the opening of the sub- 
scription books o1 the day speciiied the entire amount of S6.Q00,000 
Was al once subse) Gee 

Thi total expend tures on ¢C nstruction ind t julpment account 
from Julv Ist. 1SS2. to Julv Ist. 1SS3. were— 

Railroad division ES oa i ee ee 

fieeam aiveion. + Eas eg ee OT 354.025 

rn ee T oe ae 

Puget SeoQund adivis , i ii cilia: amelie da ate il 221.40 
$4,997,276 

The receipts from subscriptions for new stock during the vear 


| ] th] i ie = }i = | ns | ] = k =Sié i ii <i \ y ‘ iT Ce with) 
vote of stockho 3. 1) SOL. 1 BOL < nenensene Bese 
rein receipts to July Ist, 1883, for subserip sto new 
, ‘ 
mat rg a La) i Pm + a \ iti Vi le ] 4 Sw 
hole I= 1), (*¢ Pid ieer? 7 ft j ISSo? i ci a a a daa, a ios aon tine ii ite ils ‘a 32 SOO PSS 
Our terinWal gi S i } Lilie tin} Vements thereon 
to the Northern P Per ii Companv.as set forth 
mt ORGIRET Heth OF Gils Poneto a mecces cc as . S04,22% 
(( 0] Lt) _ iil) 1] it SISO. ] } ils Liie re jis from 
Saic O11 Teal estate, Willi Bod; Eye be amoun received 
for betterments, was credited to coustruction 
oe } tes ’ ‘ ,° oO , 
Ada Surpius prooits for fiscal vear ending June 380th, 
; 


a setae pilieielemnieeaindiasans: ia andea maa atiaalill 226,284 


“ 


Total means for construction purposes for year 
ommeter esr: 2a; JOBS... nc. ccenacnieenemseian ee 


4 
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Subsequently to the presentation of the last annual report it was 
decided, in order to meet the Oregon extension of the Union Paeifie, 
to extend the Baker Citv Branch about fiftv miles further east than 
Was then conte mplat ed 7 his extens! Ion, toge ‘ther Ww ith the nec essity 
red ie grades and curvatures on the mountain division of 
hye ‘ine with reference to the hen ler trathe assured by the connec- 
on with the Union Pacific svstem, and, further, the great amount 
of rock-work encountered ln the same division, will add to the cost 
line about S].S00.000 


As nearly as can be estimated there will be required for the com- 

pletion of the Baker City and Pendleton and W alla Walla 

140 f Branches. from Jun: SU, [oo moe... so S 4,000,000 
There remains to be paid on account of the Puget 


i 214.000 


Requirements for construction for next fiscal vear_ $4,214,000 


Phe means in hand available June 30. 18838. for the completion of 


’ . 7. = } . ] . : 

the companys lines amount to about 85,514,000, leaving a dehoency 

OL] SMM te the provided LO] As no POrvlOn of this will be re- 
- / } , . + } | ‘vy, ; —_ - ’ . **« . 

quired aT lore mM imiliMme! mrsS4. vour vpoard deen it by lt Lo awatlt 


, , ° 
} . ' ’ ’ ? " ; " ! +} ,} 
thie result Of] Like COoMpPAaADN = LPUaiil qgquriayg l 
’ . ‘ 


—s 


ie ensuing half vear be- 


Ore Presenting anv pian lor Meching the requireni¢ it 


The mileage operated on the ocean, Puget Sound, and river lines 
remains the same as the yeal before 

To the railroad mileage the following additions have been made 
during the vear, viz 
Portland to Bonneville... .---. eee Genre es 409 
Umatilla to Mikecha.._- pee sided acu oak i ae 
On Walla Walla and Poudlet braneh ee widen sta Gtecece ds H.0 


AST O has cms aa eae i F i ee 


Making the total railroad mileage operated June 30th, 1883, as 
follows: 


Standard gauge _..---- so enti CG eateies we ee 


Narrow pra ore (le; ist dd | bhes).. ais sil des Sa oa ida aaa ro - 
Total “ic EE ENTE eae, : ide ai cs hee tai eee Sai eee : 12 miles. 


And making the grand total mileage operated by the company 
2.187 miles. 

Your attention is invited to the subjoined statisttes of freight and 
passenger traflic for the vear as compared with those of the previ- 
ous year: 


16—?3% > wf 
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cm 


1882-38. 1881-2. Increase. 


Total number passengers trans- 
ported on ocean, railroad, and 


OO 361,758 | 274318 87.440 
Decrease. 
Total tonnage of freight-.--.----- 690,659 691,154 515 


It thus appears that, although the freight tonnage was avout the 
same as in the previous vear and the number of passengers carried 
much greater, there has been no considerable increase of earnings. 
This result is due to the fact that we carried, as already mentioned 
elsewhere, only 150,557 tons of wheat and flour against 260407 tons 
In the previous year, and that while the transportation of grain 
down the Columbia river yields 87.00 a ton, the freight from San 
I ranecisco to Portland, in) which the vain in) volume Was made, 
vielded only an average of SO.¢0 a ton. 

The following is a condensed statement of the gross earnings, 
operating expenses, and net earnings of the company for the fiscal 
year: 


<> 


Comparative Learnings of All Divisions, 1882—'S. 


Year ending Year ending 


(iross earnings. June 380th, June Oth, [nerease. 
ISSv. ISS3}. 
Passenger __. -- 81.084.567 Sd $1,820,055 22 8935467 37 
Freight - sans! - Geese Ge 3,408,179 31 (a) 266,995 dl 
Mail and express-. WIG FS 14.500 SO 57.577 23 
Miscellaneous —.~. 91 504 S4 217,488 24 126,483 40 
a S4_O047.0S0 06 S5TO051T2 37 $152.052 51 
a LD CTCis¢ 
Increase per cent. In gross earnings, 3%. 

Total gross earnings, 1SS2-'3.----- CTEM BR 
4 = GROTH CRIN inc cnieneingeennasensn Eee Oe 
Pee CRUE ii is dnnnstrandianien tiene fe ee a 
® . BU Dikésinntdinteeeaieed sso ete eve Te ? 403,113 63 
SIRI, au: cinnsepiiaininiiecsnnisthensimiidepeiil dain blatinciaitcaiias $793,228 28 
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The ratio of operating expenses was exactly the same as last 
year, viz., O14. 
1499 ‘The completion of the Northern Pacifie main line and of 
the Oregon Short Line will work great changes in the course 
of our traflic. As far as the former road is concerned, the changes 
have already commenced. In the case of the latter they will come 
about later. Their nature and extent will be governed by the pro- 
Visions of the contract of February 25d, 1885, between the Northern 
Pacific, the Oregon Short Line( Union Pacific), and the Oregon Rail- 
way and Navigation Companies. 

Our superintendent of tratlic has made a careful study of the 
practical effect under these provisions of the opening of our two 
transcontinental connections and believes that the change in the 
currents of traflic that will result therefrom will give a very consid- 
erable increase of earnings to this company. 


(onstruction and Lequipue nf, 


As in previous vears, a great amount of work has been ueccom- 
plished in the construction department. After the long delays ex- 
plained in my last report, the main line was finally finished through- 
out its entire length by the completion of the section from the 
Cascades to Portland on October 3d, 1882. The first regular through 
train left Portland November 20th, 1852. The expenditure on this 
portion of the line during the year amounted to $1,112,912. 

During two vears’ experience in operating the Columbia River 
Line it became apparent that without additional protection of the 
road-bed from injury by the regular summer floods economical 
operation was hardly practicable. Upon the recommendation of 
the engineering department the management authorized such 
measures as would ensure absolute protection. 

Accordingly, during the past vear the track was strongly rip- 
rapped for a distance of 207,670 lineal feet, between Portland and 
Wallula. The line was also considerably improved by the redue- 
tion of heavy curvatures and the substitution of steel in place of 
iron rails for a distance of thirty-two miles. For these various bet- 
terments So09,004 was expended. 

During the vear the Baker City branch was fully completed to 
a point near the summit of the Blue Mountains, and the work be- 
tween that point and the southern slope of the mountains well 
opened. Owing tothe searcity of railroad labor, caused by the con- 
struction of other lines, the contractors experienced considerable 
difficulty in obtaining the requisite working foree. This difli- 
culty has been overeome since the.opening of the present working 
season. 
~ Every effort is being made to complete this line to a connection 
with the Oregon Short Line at the eariiest practicable moment. 
There are now finished seventy-cight miles of the line, including by 
far the heaviest portion of the work. Sixty-five miles are open to 
traffic. 
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The total expense on the Baker Cit ig the vear was 
$2,018,735, which includes rails for the entire distance 

Qn the 
Mehts duritig the Veal At res , 08) ra la lies Were lairgei\ 
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Our railroad equipment, steamships, and steamboats have all 
been kept in thorough repair and are to-day in a very perfect con- 
dition 

Karly in the spring of this vear it became evident that the local 
Puget Sound trade would shortly demand. greatly increased faeili- 
ties. ‘The board of directors therefore authorized the president to 
provide two new iron and steel side-wheel steamboats, and these were 
contracted for at a cost of $285,000 each Both boats are launched, 
and will be completed some time in October. Thev are 270 feet 
keel, 290 feet over all, and 40 feet beam Phe, will be furnished 
with every modern appl nee for comfort and sate iV 


The following is a list of the structures ereeted during the vear 
Machine shops al Preseott 

11 freight and passenger depots 

2 eating-houses 

4 stock vards, 

1 round-house. 

13 section-houses for white laborers 
1Z section-houses for Chinese laborers. 
14 tool-houses. 

S water-tanks. 

4 windmills. 

l baggage-room and ofhicees 

] sand and oll house 

? turn-tables. 


The following additional CCpbbperenit Wis provided during the 
Vvear: 

14 locomotives. 

3 first-class coaches, 

| baggage car. 

1 mail and express car 

10 caboose cars 

] pay car. 

126 box cars. 

10 stock ears. 

1 tlat cars, narrow-gauye dts 

6% hand push ears 

bt) dump cars 

» too! Cars 
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In pursuance of this plan this company proceeded to aequire a 
large body of real estate in) North and = East Portland and com- 
menced the ane Improvements thereon, 

lt was agreed between this COMPANY and the other two com 
panies, after mature deliberation, that a fourth company should be 
organized by which all the required terminal improvements should 
be provided 

Accordingly the Northern Pacitic Pertninal Company of Oregon 
was organized under the general laws of Oregon, with a perpetual 
charter and a stock capital of 85,000,000, held in the following pro 
portions by the three companies for whose benefit: the project was 
formed : 


Northern Paeitie RoR. Ce ie ae on per cont. 
Oregon Ratlw: ay and Navigation Co, ......- niin or a 
Oregon and California Ro R. Co. - aie ona an 


A total issue of 85,000,000 six per cent. gold bonds by the termi. 
nal company was authorized, but only 85,000,000 of this 

14 amount was issued and was readily sold at par. With the 
proceeds there las berg 1) ACU d CNTONISIVE real estate in) tiie 

CLV of Portland, on the left bank of the Willamette, and im last 
Portland, on the opposite bank, mneluding all the properties pur- 
Chased and improved by this company, for which it received cost 


- 

une six per cent. trmiterest, according to nereetnent, umotnting to 
S83 1,227.93 | 
In | Portland proper the progr rly of the termina! COMPADY Ciolh- 


prises some SIXLV UCTS, ndjoming the business portion of thre CiLy, 

with the use of » 200 feet of dock facilities on the river bank. Union 

passenger and freight depots will be erected thereon. In Kast 

Portland the purchases comprised hh ACTOS, with il nile of water 

front, on which wharves, warehouses, coal and ore bunkers. a 

round-house, and extensive machine shops will be built. The 

respective properties and improvements will be conneeted by a 

bridge over the Willamette river, now being constructed by the 

Northern Paeitie Railroad Company 
luder the head ot “ Construction and equipment ” reference las | 

been made to the amount of work accomplished on these terminal! 

properties by this COmMpany prior to the transfer to the terminal 


| 
COMPANY. 
| 


You are respectfully referred to the financial and traflie state 
ments and the minutes of the annual anid special Ipeellivs of the 
stockholders, printed in the appendix 

[ take pleasure in testifying to the faithful and intelligent per- 
formance by the officers and employees of the company of their 
respective duties during the Vvear 

by order of the board of directors 


> 
. 


HM. VILLARD, President. 
New York, October Ist, 
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Prott and Loss Account, June 30th, 1883. 


CREDIT 


(ross earnings : 
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EPOGRS GOV URIOM oon eens ik went SOSOLOSS as 
River " - iscsi i. ieohencsbpnaenisanci 
Railroad “ ; ie: einen devs wee: ee 
NOTFOW-GRUEO GIVISION ..cccoccccccas OLATT Sd 
Puget Sound ’ ae eer . .240,449 3 
- S5.L00512 57 
Interest on open accounts and bills receivable. .o.7. OO N90 45 
Interest on bonds of Willamette Transportation and 
Locks Co., owned by this company, from March 
Scam, Teen, Ob Se Bee. OO0~. meceecuenouu pas PASSA OO 
tents: 
Received from rent of warehouses, harrow-gauge 
Givietem, and Gina? property .......n0 «nsmmasecqne 8,582 85 
S5.1S5.670 S5 


Dent. 
Operating expenses ° 
Cre I ii iii i: nian S570,025 00 
ltiver . i een | ee 
Railroad “ SLES So Sls CE Sa ne oe a HUIS OH 
Narrow-gauge i Kiem eine S1955 97 
Puget Sound " 1 SE ae ane eas eee LiO0.746 OD 
I i Dien Gee wud eee eee ae 


Interest— 
On bonds: 


6 months’ interest, July Ist, 1882, to 


January Ist, 1883, on $5,821,000, at 
6 per cent. . Se a eis ee 


-_- 
we 


months’ interest, January Ist, 1583, 
to July Ist, ISS5, on $5,788,000, at 


t) Per CONE. ..ccne cnmene onene sone 70040 OO 


SP 624170 66 


OZ, 290 


Shad 


oe 


ae 
to 
© 
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On scrip certificates : 


year’s interest, July Ist, 1882, to June 
oUth, 1883, on $1,200,000, at S per 


—s 


cent. per annum —.-_- i—nieaes 96,000 00 
omnes 444.270 OO 
III iiiclisis: ‘creates cvactaties Ucececaemeluana a) Chance ee ee oe 
Sinking i eater maa Ce OS ae Cw ie oe 60,000 OO 
Sup pleme ntal sinking fund ep uke Se ee ee 11.730 00 


General expenses : 
Services Farmers’ Loan and Trust Company, paying 
dividends and interest on bonds and transferring 
stock, ete. August 21, IS79, to August 21, 1SS2_- 7,000 OV 
Rental: 
Oregonian Railway Co., Limited, for year ending 
Mente Di CO i 145.499 98 


$1,950. 395 29 


SUPplus proGts .... ..nncnne cose nans seesen-- cece 226,254 56 

Add value of bonds retired by sinking fund during 
I Ear civics chneies einiianiicndi id idgenemins 63,000 OO 
Net surplus during the year.... ............ $289,284 56 


L409 II. 
I ceipts and Dishursements. 
Receipts. 
As per profit and loss statement -.......-_-.. ...... $3,185,679 85 


I rom sale of e ay pital sti ck: 


Proportion of 2d 86,000,000 
increased capital stock 
pad up and issued... 81,800,000 OO 
Less advanced payments 
made by subscribers last 
I i ISP.0690 SS? 
) $1,617,950 18 


Assessments on Sd 86,000,000 inereased 
ee 
Payments on 3d 815,000,000, Increased 
capitals stock made by subscribers prior 
to assessments 2002983 39 


~“—— =| — = “——— = -~—_—— = --— — — 


7 5,418,218 7 
ates OE iii iii i : 286,515 72 


—wo ee 


at 


Walla Walla and Columbia River R. R. Co.: 


Sale of equipment and material .. ...-..---.--... . 


35,360 
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Disbursements. 
As per profit and loss statement -.-.........-.-... 


kor additions to property: 


Construction and equipment... - ae ee oo 
ee. ee oSO9 442 1 
Equipment, railroad..........- emcee Gouteo 56 


For sinking fund: 


Annual payment under mortgage ---- $60,000 00 
Interest on bonds retired ...... 2222 -- 11.730 OO 


a a mm a em 


For Walla Walla and Columbia River R. R. 


('o. : 
Construction, main line .-.......... $3)4508 63 
Blue Mountain Braneh,change of gauge = 10,464 79 


* 


1j—257 


$10,928,770 


$4,959,395 


ww ? 


4,907,276 


71,750 


24,973 


03 


OO 


42 


$10,053,875 
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Statement of Sinking Fund to June 30th, 1883. 


ORR tittle civ eesniinnapiseicniiainianeniniin 
Amount paid to trustee, under terms of original mort- 
gage, during the year ending June 30th, ISS3 ....-- 


Amount paid to trustee under terms of 
supplementary mortgage of September Ist, 
ISSO: coupons due on S170.000 bonds for 
6 months ending December Sist, ISS2 .. $5,570 00 

Coupons due on $212,000 bonds for 6 


months ending June 30th, ISS3 ..2. -_-- 6,360 00 


133 


$14,977 90 


60.000 00 


11,750 00 


CONTRA 


50 bonds retired November 30th. 1889. 


Oe ee ee ik ata node conn 10.886 00 
Bei iiieenimnene dual LO.SoO OO 
Hat 109.24, ” sc tceliceib ast iecen. enc cateemes dean 
5 at 109.50, ” so cn ee 5.475 OO 


oo bonds retired May oist, ISS3: 


6 at 108.49, costing ............. diction 6.509 40 
i eee ie eciee mmm. (“ee 
ew sewed re 
5 at 100.24, Sl Al aes a ee 
Oe iii mene eee 
Dat 109.85, " iach dic et Lecnittiety nin eclies teewiae 
a. eee eo ccemumanael 2 ISS OO 


63 bonds retired during the vear: 
Nos. 172 | 5, 438 | 40, 542 | 3, 725 | 7, 923, 
3142 | 3, 3290, 5055, 3679, 4255 | 6, 4272, 4290, 4401, 
4404 | 9, 4651, 4655, 4676, 4678, 4679, 4904, 4935, 
4938 | 42, 0075, S274, O2TS | 9, OSA0, 5426, 5697. 
Balance June 30th, ISS5___-- 


Minutes of the . 


o ns ad 14053 5. 
1562 | 5, 1645, 1716 | 17, 2675, 2804, S004, | 8159 | 40, 


= 


SSO 707 GO 


6) = 
(_- 


D i's 


() 


, 


86.0090 90 


17,976 OO 


$56,707 90 


Sper ial Meet ng of the Stockholders. 


DecempBer {ru, 1882. 
A Spec “al meeting of the stoe ‘khol ders of the (ore gon RR iilway and 
Navigation Company was held in Portland Decenshus Oth, 1882. 
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The purpose of the meeting was explained in the following notice 
sent to the stockholders : 


Office of the Oregon Railway and Navigation Company. 
PORTLAND, OREGON, November 1st, 1882. 


—_——-——<- — —— —— — — — — oe er re ee ee ee 


As a Stockholder of the Oregon Railway 
and Nar igqation Company. 


Please take notice that on December 9th, A. D. 1SS2, at noon of 
that dav, at the company’s otlice, at ihe city of Portland, 1n the 
State of | yregon, a spechal meeting of the stockholders of this com- | 
pany, the Oregon Railway and Navigation Company, will be held | 
for the PUPPOse ana for the consid ration of the niatters re ferred to 

or contained in the resolution of the board of directors 
1490 of the company passed October 50th, A. D. 1SS2, a copy of 
Which resolution is hereto appended. 

The stock transter books will be closed for stockholders’ meeting 
November 25th and reopened December 12th, A. D. S82. They 
will be closed for subseription rights December 14th, 1852, and re- 
opened January 2d, A. D. 1SS5. 

Yours respectfully, THEO. WYGANT, 
[SEAL. | Secretary oft the Oregon Railway and | 
Navigation Company. 


Resolved, That for the purpose of providing the sum of six mil- 


lion dollars ($6,000,000) for the general purposes of this company 
a special meeting of the stockholders of this company be, and the 
same is her by, ealled, to be held at the company s otfice, in Port- 
land, Oregon, at noon on Deeember ninth, one thousand eight hun- 
dred and eighty-two, for the purposes and for the consideration of 
the matters contained in the following proposed resolution, to be 
submitted to the stockholders at said a clal me ting, to wit: 

“Resolved, That the eapital stock of this the Oregon Railway 
and Navigation Company be increased from one hundred and eighty 
thousand (180,000) shares, of the par yalue of one hundred dollars 
each, to two hundred and forty thousand (240,000) shares, of the par 
value of one hundred dollars each, by issuing sixty thousand (60,000) 
additional shares of the capital stock to subscribers therefor at par 
Upon payorent to the COTM pany of the par value thereof. 

“That said sixty thousand (60,000) additional shares be offered 
for subscription, at par, to stockholders of the company, of record 
December nineteenth, one thousand eight hundred and ‘eighty-two, 
and their assigns, In proportion to their respective holdings of stock 
on said last-named dav, and thiat Subseription books therefor be 
opened at the offices of the company in New York and in Portland, 
Oregon, on December twentieth, one thousand eight hundred and 
eighty two, and closed on December thirty-first, one thousand eight 
hundred and eighty-two. | 
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“That all rights of subscription not availed of on said last-named 
day shall be disposed of as the board of directors shall direct. 
“That said subscriptions shall be pavable at the offices of the 
COUMDANN where the same shall be severally made on the following 
days and tn the following amounts, viz: 
* January 6th, 1883, twenty per cent. 


“March Ist, “ twenty per cent. 
“May Ist, “ twenty per cent. 
“July 2d, “ twenty per cent. 


“September Ist, “ twenty per cent. 

“And that stock appertaining to said subseriptions be delivered 
on and alter September Ist, 1855, upon payment of all the instal- 
ments thereon, 

“That a rebate of interest at the rate of six per cent. per annum 
be allowed upon anticipated payments of the several instalments. 

“That certificates be issued to each subseriber representing the 
number of shares of stock so subscribed for and indicating the num- 
ber and amount of instalments paid thereon. 

* That the stock transfer books of the company be closed for the 
special meeting of the stockholders on November 28th, 1882, and 
reopened December 12th, 1882, and be again closed for the purpose 
of determining the rights of subscription for the additional shares 


of stock on December 10th, ISS2, and reopened January 2d, ISS3.” 


STATE OF OREGON, | 
(County of Multnomah. } a 


I, Theodore Wvygant, secretary of the Oregon Railway and Navi- 
vation Company, certify that the fore volng Is atrue COPY of it reso- 
jution passed by the beard of directors of said company at a meet- 
ing held October 50th, 1SS2. | 


[sear] THEODORE WYGANT, 


Ney i, tary of the diy (fori Pailu lij and Nav ation Company. 


In pursuahes of the above notice the stockholders of this com- 
pany met at the office of the company, at Portland, Oregon, on the 
Sth dav of December, A. DD. ISS2, at noon 
14S) The president being absent, the vice-president called the 
meeting to order and submitted the proceedings of the meet- 
ing of the board of directors held October 30th, 1SS2, directing a 
> clal necting of stock hold: rs to he calle d for December Oth, ISs2, 
and also the resolutions submitted by said directors’ meeting, and 
which are embodied in the foregoing notice signed by the secretary. 
Upon motion, duly seconded, the meeting adjourned, to meet 
again on Tuesday, December 12th, 1882, at 2 o'clock p. m., for the 
purpose of considering the abeve resolutions submitted by the vice- 
presids nt. 
Upon reassembling pursuant to adjournment the meeting was 
alled to order by the vice-president, who presented a certified list 
of the stockholders of the company. 
Upon the roll of stoekholders being ealled 165,914 shares were 
found to be present, either in person or by proxy. The above- 
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mentioned resolutions were offered by Mr. H. W. Corbett, who moved 
their adoption, which motion was seconded by Mr. C. H. Lewis, and, 
having received the unanimous vote of all the stock represented at 
the mecting, as heretofore recorded, being more than two-thirds of 
the capital stock of the Company (the entire capital stock of this 
company being 180,000 shares), the resolutions were declared by the 
vice-president of this COMpany to have been adopted by the meeting 
in words and figures as set forth in the secretary's notice. 

On motion, duly seconded, the special meeting of the stockholders 
adjourned. 

J. N. DOLPH, 
Vice-President and Chairman. 

Tike Y, W Yi vA Ni, Secie fury. 


Minute s of thie Annual Mecting of the Stockholders. 


June 18rn, 1883. 


The annual meeting of the stockholders of the Oregon Railway 
and Navigation Company was neld at the office of the company, 
Portland, Oregon, on Monday, June Isth, 1S85, at eleven o'clock a. 
Ih}., 1) accordance with the by-laws of the COMPANY. 

The president bein bose Hit, the meeting Was called LO order by 
the Vice-president, J. Dolph, losq. 

The secretary presented a certified list of the stockholders. 

The roll of the stockholders was called and 168,276 shares were 
found to be present, either in person or by proxy. The minutes of 
the annual meeting held June Ith, 1882, and special meeting of 
stockholders held December 9th and I2th, 1882, were read, and, 
Upon motion ot \r. Lewls, duly st cond dl, Were approved, 

Mr. Failing offered the following amendment to the by-laws of 
this company, Which motion was seconded by Mr. Lewis, to wit: 

That articie 1 of the by-laws of this company—the Oregon Rail- 
way and Navigation Company—be, and the same is hereby, amended 
so as to read as follows: 

“1. The officers of the corporation shall be a president, vice- 
president, manager, secretarv and assistant secretary, treasurer and 
assistant treasurer, comptroller, and a board of thirteen directors.” 

The said amendment was adopted by a unanimous vote of all the 

stock repre sented, 
1404 The vice-president stated that the next thing in order was 
the election of thirteen directors to serve for the ensuing 
year. A ballot was then taken for directors with the following 
result: 


Henry Villard recelved 168,276 votes. 
A. H. Holmes “ 1GS.276 
W. H. Starbuck " igs eG 
C. Hl. Lewis “ 1GS276 = 
J. N. Dolph ? 168,276“ 
S. G. Reed % 168,276 “ 


Wm. Endicott, Jr., 


168,276 “ 


ee 
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Henry Failing received 168,276 votes. 
WS. Ladd , 168,276 . “ 
C. H. Prescott “ 168.276 “ 
George M. Pullman . 168,276 “ 
N. P. Hallowell “% 168,276 “ 
H. W. Corbett . 168,276“ 


Whereupon the vice-president declared Ilenry Villard, A. HH. 
Holmes, W. 1H. Starbuck, C. H. Lewis, J. N. Dolph, S. G. Reed, Wim. 
Endicott, Jr, Henry Failing, W. 8. Ladd, C. H. Prescott, Geo. M. 
Pullman, N. P. Hallowell, and H. W. Corbett duly elected directors 
for the ensuing vear, and filed a certificate of the eleetion. 

On motion of Mr. Lewis, duly seconded, the annual meeting of 
the stockholders adjourned. | 

J. N. DOLPH, 
Vice-President and Chairman. 


THEO. WYGANT, Sceretary. 
(Here follows map marked p. 1497.) 


150 The said plaintiff, to farther sustain the issues on its part, 
called Theodore Wvygant as a witness in its behalf in said 
trial, who, being sworn as a witness, testified that he was the seere- 
tarv of the Oregon Railway and Navigation Company and the 
custodian at the record of the proces dings of sald company’s board 
of directors. Said witness thereuporm produced such record and 
read in evidence therefrom the proceedings of a meeting of said 
defendant's board of directors held on Muy Ist, 1582. 
A transcript of the record of such proce dings so read, duly cer- 
tified by said witness, as secretary of defendant, was thereafter, by 
consent of the parties, filed In said cause, and is as follows: 


15] Oregon Railway and Navigation Company. 
Certified Copy of Resolutions. 


At a regular meeting of the board of directors of the Oregon Rail- 
way & Navigation Company, heldat Portland, Oregon, on Monday, 
Mav Ist, A. 1). ISS. the following re sclutions were adopted, to wit: 

On motion of Mr. Lewis, seconded by Mr. Preseott, it was 

Resolve d. That the presids nt and assistant seere lary or the vice- 
president anid secretary of this COMpPanyV, as shall be host conven- 
lent, be, and they are hereby, authorized to execute, in the name of 
and on be half of this COMMPAany, upd r their official signatures and 
the corporate seal, an agreement ior thie purchase by this company 
from the “ Oregon Warehouse Company ” of the wareliouses of that 
company along the line of the railroad of the “ ¢ regonlan Railway 
Co., L’d,” of which the following Is a copy, to wit: 


18—257 
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Memorandum of agreement made this sixth day of April, in the 
vear of our Lord one thousand eight hundred and eighty-two, be- 
tween the “Oregon Warehouse Company ” (hereinatter called the 
Warehouse company ), of the first part, ana the Oregon Railway 
and Navigation Company (hereinafter called the railway com- 
pany), of the second part 


First. The warehouse company hereby sells and the railway 
company hi reby purchases all the property of the warehouse 
COTM PANY, real and personal, of every nature and description and 
W iit resoever situated. kor further certainty, sald property, or a 
portion thereot as may ch yoy ar, Is described is follows. VIZ: 

All thie =( certain Wale houses of sald Wwarelhouse Company, with) 

all their several appurtenances and belongings, situated in 
102 the State of Oregon, at I reneh Prairie, Woodburn, I oises, 

‘Townsend, Howell’s: Prairie, East Side Junetion, Macleays, 
Waldo Hills, West Stayton, Scio, West Scio, South Santiam, Lengs, 
Lawson, belly ille, Brownsville, Armstrot 's, Western Oregon Cross- 
ing, Dallas, and Airlie. 

Second. The consideration of such sale is forty thousand twenty- 
one 3°, dollars, which shall be paid by the Railway Company to 
the warehouse company as follows: One-third thereof on the first 
dav ot November, one thousand elolit hundred and elghty-two ‘ one- 
third thereof on the first day of May, one thousand elglit hundred 
ana elahty-thire e,and the balanee thereof on the first day of Novem- 
ber, Oe thousand elelit hundred and elolity-thire v. Such conpsider- 
ation money shall be evidenced by three promissory notes, executed 
and delivers d by the Railway Company tothe warelouse Company at 
thetimeot theexecution and delivery of thisinstrument, each of which 
shall be for one-third of such consideration money, shall he of even 
date with this instrument, shall by their terms be pavable respn ct- 
ively On siatd tirst days of Novemb r, one thousand elolit hundred 
and cighty-iwo, and of May and November, one thousand eight 
hundred and elolity thor e. and shall hear irate rest trom thie ir dates, 
at the rate of six per cent. per annum, until their payment, respect- 
ively. 

Third. It is the understanding of the parties hereto, at the time 
of the execution and delivery of this instrument, that all the said ware- 
houses hereinbefore specified and any and all warehouses of the ware- 
house company hereby sold are situated on land or property owned 
by a certain corporation Known as the Oregontan Railway Com- 

pany, Limited: butitis expressly provided and agreed that, 
loo in the event of any of such warehouses being situated on other 

property or land than that of the said Oregonian Railway 
Company, Limited, as aforesaid, the warehouse COM pany, Upon 
being riotifie dot the faet, shall forthwith, atits own expense, procure 
a good and perfect title in fee simple in and to the railway com- 
pany of the property or land upon which such warehouse or ware- 
houses may be situated. 

Fourth. The purchase shall be completed Upon the execution and 
delivery of this instrument, and thereupon and thereafter the ware- 
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house company shall execute and do all such assurances and things 
as shall be requisite for carrving the sale into effect and transferring 
the property to the railway company. 

In witness whereof the said party of the first part, the Oregon 
Warehouse Company, hath hereunto caused its corporate seal to be 
aflixed and these presents to be subscribed by its president and at- 
tested by its secretary, and the party of the second part, the Oregon 
Railway and Navigation Company, lath hereunto caused its cor- 
porate seal to be affixed and these pres nts to be subscribed by its 
president and attested by its secretary, executed in duplieate. 

And to execute in the name of and on behalf of this company, 
under their official signatures and the corporate seal of this ecom- 
pany, the promissory notes of this Company to said warehouse com- 
pany mentioned in said agreement.” 

On motion of Mr. Preseott, seconded by Mr. Lewis, it was 

Resolved, That the president and assistant secretary or vice-pres- 
ident and secretary of this company, as may be most convenient, 

be, and they are hereby, authorized and directed to execute, 
154 = in the name of and on behalf of this company, under their 

official signatures and the corporate seal of this company, 
and deliver to James Steel & Co. a lease from this company to the 
said Steel & Co. of the warehouses of this COM pany purchased Irom 
the Oregonian Warchouse Company whenever the said Steel & Co, 
shall have caused a bond in the penalty of forty thonsand dollars 
to be executed by James b. Montgom ry and delivered to this com- 
pany on condition for the faithful performance by the said Steel & 
Co. of all the terms and conditions of said lease” 


STATE OF OREGON, } 
(ountiy ot Multnomah, } 


I, Theodore Wygant, do hereby certify that Tam the duly elected 
and qualified secretary of the Oregon Railway WC Navigation (‘om- 
pany, a corporation duly Incorporat do and organized under the laws 
of the State of Oregon, and that I am the lawful custodian and have 
In mV custody the reeords of the minutes of the proceedings of the 
meetings of the stockholders and board of directors of said company : 
that I have compared the foregoing COpy of the proceedings and 
resolutions therein set forth with the original records In my posses- 
sion, and the same is a just, fall, and correct copy of said original as 
the same remains In my custody. 

in witness whereof | have hereunto set my hand and affixed the 
seal of sald company this seventeenth day of May, ISS6 

[Seal OLR. & N. Co. | : 
THEODORE WYGANT, 
Necretary Oregon Railway & Navigation Company. 

Said witness, Theodore Wygant, also identified as an original 
writings, executed by the parties thereto, a lease of said Warehouses, 
re ferred to it) said foregoing re solutions, to James Steel, named in 
said resolutions, of which the following Is a copy: 
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155 Memorandum of agreement made the — day of April, in 
the vear of our Lord one thousand elght hundred and 
eighty-two, between the Oregon Railway & Navigation Company, 
of Oregon (hereinafter called the lessor), of the one part, and James 
Steel & Co., of Portland, Oregon (hereinafter called the lessees), of 
the other part. 


In consideration of the rent hereinafter reserved and of mutual 
promises and agreements herein it is agreed as follows: 

First. The lessor hereby lias let and does hereby grant, demise, 
and let unto the lessees all the certain warehouses, with their appur- 
tenances, belonging to the lessor and situated as follows : 

At French Prairie, Woodburn, Foises, Townsend, Howell's Prairie, 
Kast Side Junction, Macleays, Waldo Hills, West Stayton, Seio, West 
Scio. South Santiam. Lengs. Lawson, Bellville, Brownsville, Arm- 
strong’s. Western Oregon Crossing, Dallas,and Airlie, all in the State 
of Oregon 

The term of this lease shall be five vears, commencing on the first 
dav of July, one thousand eight hundred and eighty-two. 

The lessees are to pay the lessor four thousand dollars perannum, 
pavable in advance, at the city of Portland, Oregon, semi-annually, 
Qt) thie first days Oo] July anid January In each vi ar of sald term,and 
the lessees do covenant to pray to the lessor the sald vearly retit. as 
herein Spe eified 

Seeond. The lessees shall within reasonable time, in sufficient and 
substantial manner, build other warehouses, if the same shall be 
necessary, to accommodate the business of the lessor, and Upon being 
thereto required by the lessor, at Edleman’s, Arnsprigger’s, Coburg, 
La lavette, Silverton, and elsewhere on the line or lines of the 

lessor. 
Lob Third. Provided the capacity and character of the said 

Warehouses now built anid situate 7 as aforesaid, or to be here- 
after built as provided therein, are sufficient for storage requirements 
and to accommodate the business of the lessor, then the lessor shall] 
not itself build or erect any Warehouses or elevators for the storage 
or handling of wheat or other cereals upon the lands owned by or 
held under lease by the lessor, and the lessor shall not, nor shall its 
ussigns, extend its switches or side tracks for such purpose, 

Fourth. The lessees shall at their own expense make such addi- 
tions anid alterations to sata Warehouses us the business shall de- 
mand ania iis shall Ly hit Cessary Lo accommodate the business of the 
lessor; but at the end or other termination of the said lease a fair 
Valuation shall be mnade and allowed to the lessees for such addi- 
tions and alterations, and expenses of the lessees in such respect shall 
be paid them, allowing for reasonable wear and tear. 

hifth. The lossy Cs shall hot charge hoy the storage and cleaning of 
wheat or other cereals ino said) warehouses more than a reasonable 
sum, Which Is ascertained to be the average price that may from 
time to time be charged ior storage anna cleaning of like character (ot) 

the lines of the Oregon & California Railroad Company and the 
Western Oregon Railway Company, ae 
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Sixth. Freights from any of said warehouses to Portland by the 
lines of the lessor are not to be charged ata higher rate than are 
from time to time charged by [the Oregon & California Railroad 
Company from points on said company’s lines equally distant from 
Portland, Oregon. 
Seventh. The lessor shall furnish to the lessees rolling stock for 
transportation of freight to the extent of the ability of the 
156) lessor with its present equipment. 

Kighth. The lessor shall furnish to the lessees and to one 
agent of the lessees for each wareliouse during the continuance of 
this lease free transportation over the lines, and also over boats run- 
ning in connection with the lines of the Oregonian Railway Com- 
pany, Limited, and shali furnish without charge the use, for business 
Purposes, ot telegraphic facilities over the telegraph lines of said 
Oregonian Railway Company, Limited. The lessor shall make no 
charge against the lessees for moving machinery for cleaning grain 
from any one warehouse to another on the lines of sard lessor: Pro- 
vided, however, that such machinery shall be loaded and unloaded 
by orat the expehse of the lessees. 

Ninth. The lessees shall pay all taxes, assessments, or other publie 
charges upon said warehouses, and shall at their own expense keep 
the same fully insured in proper insurance ebmpanies, and shall 
keep the same in good repair and return them to the lessor at the 
expiration of this said leuse lil as ood order as they now are, ordi- 
bary: wear and tear and damage ofthe ements excepted. 

Tenth. At the expiration of the term her by granted, and pro- 
vided the lessees have perform do and kept all the agrecments and 
convenants herein contained, the lessees, at their option, shall be en- 
titled to a renewed or further lease of said prethises Upon the same 
terms and for the same period as in this lease, but such renewed or 
further lease shall not contain necessarily an agreement of further 
renewal, . 

Kleventh. The lessees shall ship all grain to or from the said 
warehouses over the lines of the Oregonian Railway Company, 
Limited. 

Twelfth. The lessees, to facilitate their operations, shall be per- 

mitted to make reasonable use of the emplovees of the lessor, 
Ls7 =o known as station agents, at stations of the lessor’s lines where 

said warelouses niay be situated, and so far only as shall not 
interfere with the duties of such cmiplovees as such station agents, 
and in such cases the lessees shall bear and prury one-third of the cost 
of such employees while making use of the same. 

Thirteenth. Should the lines of the Oregonian Railway Com- 
pany, Limited, be changed at “any time during the continuance 
of this leuse so us to leave any of the said warehouses off from 
the lines of the said Oregonian Railway Company, Limited, then 
this lease herein and the avreements herein, St) far is they shall 
apply to such warehouses, may be surrendered at the option of 
the lessees. 

Fourteenth. Shipments of grain as herein provided. made by the 
lessees, are to be delivered at such warelouses or ducks in Portland, 
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East Portland, or Albina as the lessees may from time to time de- 
termine upon, whether the same are carried to said places by boat 
or rail, subject, however, to the usual charges for whartage 1f on the 
docks of the lessor. 

ifteenth. The lessees may sub-let any of said warehouses, sub- 
ject to the provisions of this Instrument, provided such sub-lessees 
are acceptable to the COMPANY, 

Sixteenth. The lessor doth covenant that the lessees, on paving 
the said vearly rentas provided herein and en performing each and 
all of the agreements herein contained, which are made and to be 
considered as covenants on the part of the lessor and lessees respect- 
ively, shall and hay peaceably and quietly have, hold, and enjoy 
the said demised premises for the teri aforesaid. 

Seventeenth. The covenants and agreements contained in- this 
Instrument are binding on the parties iereto, their successors and 

legal representatives. 
Los ln witness whereof the said lessor, thre Oregon Railway X 
Navigation Company, hath hereunto caused Its corporate seal 
to be affixed and these presents to be subseribed by its president 
and attested by Its secretary, and thesaid lessees, James Steel & Co., 
have hereunto set their hand and seal the vear and day above 
written. ’ 
executed in duplicate. 


| ( orporate Seal a. 2 =. 4 | 
THE OREGON RAILWAY & NAVIGATION 
COMPANY, 
by J. N. DOLPIL, Vice-President. 


Attest: 9 THEO. WYGANT, Secretary. 
JAMES STEEL, 


Dy ng Business vnder the Firm Name of James Steel & Co. 


Disrricr OF OREGON, 
Couinaly ot Multnomah. } 


RS. 


be it remembered that on this thirteenth day of June, A.D. 1TSS82, 
before me, the THE rsigned, él notary public in) and for the sald 
county (>| Multnomah aria Stute of Oreyon, duly commissioned and 
qualified, personally came J. EL Dolph, vice-president of the Oregon 
Railway & Navigation Company, and Theodore Wygant, secretary 
of the Oregon Reulwav & Navigation Company, Whose names are 
subscribed to the foregoing instrument as parties thereto and as 
vice-president and = secretary of said Oregon Railway & Naviga- 
tion Company, both personally known to me to be the individuals 
named und deseribed in) and who executed the sald Instrument, and 
they severally acknowledged to me that he, said J. N. Dolph, as vice- 
president, and he, the said Theodore Wvygant, as secretary of 

}ot) the Oregon Rathway & Navigation Company, executed ‘the 
fore rong Instrument as and for the act and deed of said Ore- 

gon Railway & Navigation Company freely and voluntarily and for 
the uses and purposes therein mentioned ; and he, the said Theodore 
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Wrgant, being by me duly sworn, did depose and say that he is the 
secretary of the Oregon Railway & Navigation Company and _re- 
sides at Portland, Multnomah county, Oregon; that he is the legal 
custodian of and is acquainted with and has in his possession the 
corporate seal of the Oregon Railway & Navigation Company; that 
the seal attixed to the foregoing instrument is such corporate seal ; 
that the same was so affixed by him as secretary of said company 
on the thirtieth day ot Jane, A. 1). IsS2, by order of the board of 
directors of said company, and that he signed his name thereto by 
the like order of the board of directors of said Company. 

In witness whereof I have hereunto set my hand and 
[sEAL.| affixed my official seal, at the city of Portland, Oregon, 

the date first above written. 
W. TT. HUME, 
Notary Public in ond jor the State of Oregon. 


STATE OF OREGON, 
. > i. 
County of Multnomah, | 


be it remembered that on this 50th day of June, A. D. 1SS2, before 
me, the undersigned, a@ notary public in and for said county and 
State, personally appeared the within-named James Steel, who is 
personally knuown to me to be the identical prerson described in and 
who executed the foregoing Instrament and acknowledged to me 
that he executed the — freely and volu starily for the uses and pur- 
poses therein mentioned. 

In witness whereof | have hereunto set my hand and seal the day 
and vear last above written. 

[SEAL.] . W. T. HUME, 


Notary Public in and for Oregon. 


160 To the introduction in evidence of each of the exhibits re- 
ferred to inthe testimony of the witness Prescott and marked 
respectively as exhibits A, I}, and © to stipulation, and of the reeord 
of proceedings of defendant’s board of directors produced by the wit- 
ness Wvygant, and to the introduction in evidence of the agreement 
of lease by the defendant of its warehouses therein mentioned to 
James Steel & Co., produced by said witness Wygant, defendant at 
the time object d on the ground that the same were Immaterial, but 
the said several objections were overruled by the court; to which 
rulings defendant duly excepted, which exceptions were allowed. 
Plarntitl also offered in evidence that certain act of the Legislative 
Assembly of the State of 4 regon, approve d October 2nd, ISSO. en- 
titled “An act to grant the Oregonian Railway Company, Limited, 
the right of way and station grounds over the State lands and 
terminal facilities upon the public grounds at the city of Portland,” 
and section 2 of that certain other act of said Legislative Assembly 
entitled “An act to provide for the construction to the city of Port- 
land of the uncompleted portion of the narrow-gauge system of 
railways now in operation in Western Oregon and to provide termi- 
val facilities therefor upon the public grounds within said city,” ap- 
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proved February 24th, 1885, and said act and section were duly ad- 
mitted in cvidence on said trial. 
161] Plaintiff, to further sustain the issues on its part, offered in 
evidence a duly certified transcript of the judgment-roll No. 
916 in an action numbered 1055 in this court, wherein the plaintiff 
herein was plaintitfand the defendant herein was defendant and 
wherein judgment was rendered on March ISth, 1885, in favor of 
said plaintitf for the sum > of S68,151, with interest, making In all 
the sum of 872,715.45, and costs and disbursements taxed at $599.17, 
but the defendant objected thereto on the ground that the same was 


pematerial, which objection was overruled by the court; to which 

overruling detendant duly excepted, which exception was allowed 

by the court. Thereupon said transeript was admitted in evidence 
} 


and is as follows: 


162 (Index omitted here. See general index.) 


163 In the Cireuit Court of the United States for the District of 


Oregon. April Term, 1884. 


Be it remembered that on the 28th day of June, 1884, there was 


duly filed in the cireuit court of the United States for the district of 


Oregon il complaint In words and figures iis follows, to wit: 


In the Circuit Court of the United States for the District of Oregon. 


Tie Oneconiaxn Raitway Company, Limited, Plaintiff, ) 
| 
is - 
Le > ’ ‘ | No. 1055. 
Pak Oregon Rattpway & Navigation Company, De- 
fendant. 


Complaint. 


The plaintiff, for cause of action against the defendant, complains 
and alleges: 

1. That et all the times hereinafter referred to the plaintiff was 
and it continues to bea corporation duly created and existing as 
such under and by virtue of the laws of Great Britain, and having 
its registered oflice at Dundee, in Scotland, and owning a railroad 
in the State of Oregon, and having duly complied with the laws of 
said State for the regulation of foreign corporations doing business 
therein. 

2. That at all the times herein mentioned the defendant was and 
still is a corporation, duly incorporated under the general incor- 
poration laws of the State of Oregon, having its principal place of 
business at Portland, In sald Stace. 

3. Phat on or about the first day of August, ISS1, by indenture 
of lease of that date, the plaintifl, being thereto duly authorized by 
law, demised unto the defendant a certain railway or railroad, the 
same being the railroad owned by the plaintiff in the State of Ore- 
gon as aforesaid, together with certain stations, depots, and other 


— > “ 


> 
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property connected therewith or belonging thereto, the property of 
the plaintiff, for a term of ninety-six vears from the date thereof, 
and the defendant, being thereto duly authorized at law and the 
resolution of its board of directors, in consideration thereof, did, by 
the terms of said indenture, covenant and agree, among other things, 

to pay to the plaintiff therefor the yearly rental of twenty- 
164 eight thousand pounds sterling money of Great Britain, in 

equal half-yearly payments, on the fifteenth day of May and 
the eleventh day of November in each vear in advance. 

4. That upon the execution of said indenture the said defendant 
entered into the possession of said demised property, and has con- 
tinued In the enjoyment of the same to the present time, but, though 
requested thereto by the plaintiff, the defendant has neglected and 
refused to pay to the plaintiff the sum of fourteen thousand pounds 
sterling, the instalment of rent which as aforesaid became due under 
sald indenture of lease on the fifteenth day of May, 1SS4, and the 
same and the whole thereof remains due and unpaid, 

». That the equivalent of said sum of fourteen thousand pounds 
sterling in lawful money of the United States is the sum of sixty- 
nine thousand three hundred dollars. 

Wherefore plaintiff demands judgment against said defendant for 
the sum of sixty-nine thousand three hundred dollars, with legal 
interest thereon from the 16th day of May, 1SS4, and for its costs 
and disbursements in this action. 

NOLTHUP & GILBERT, 
Attorneys for the Plaintiff. 
Unitep States OF AMERICA, | ., 
District of Oregon, i 

i, Hugh Roger, being first duly sworn, say | am the managing 
agent of the plaintiff above named within the State of Oregon, and 
that the foregoing complaint is true as I verily believe. 


HUGH ROGER. 


Subscribed and sworn to before me this 28th day of June, 1854. 
W. B. GILBERT. 
Filed June 28, 18S4. : 
R. Hk. LAMSON, Clerk, 
[SEAL.] Notary Publie for Oregon. 


And afterwards, to wit, on the 28th day of June, 1SS4, there was 
issued out of said court a summons in words and figures as follows, 
to wit: 
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Sunimons. 


In the Cireuit Court of the United States for the Ninth Judicial Cir- 
cult, District of Oregon. 


Tire OREGONIAN Rattway Company, Limited, 
vs, » No. 1035. 
Tne Ornecon Raipway AND Navigation Company. } 


The President of the United States to The ¢ yregon Railway and Navi- 
gation Company, the above-named defendant, Greeting : 


You are hereby commanded to be and appear in the above-enti- 
tled court, holden at Portland, in said district. and answer the com- 
platnt filed against you in the above-entitled action within ten days 
from the date of the service of this summons upon you, If served 
within the county of Multnomah, in said district: or if served 
within any other county of said district, then within thirty days 

ron the date of such service Upon vou, and if vou fail to so 
165 appear and answer, for want thereof the plaintiff will take 

judgment against you for the sum of sixty-nine thousand 
three hundred dollars and interest thereon from May 16, 1584, aud 
its eosts and disbursements in this action. 

And this is to command you, the marshal of said distriet,or your 
deputy, ic. make due Service ana return olf this SUTMIOTLS. llereof 
fail not. 

Witness the Honorable Morrison R. Waite. Chief 
Justice of thr Supre me Court of the United States, 
and the seal of said ecireuit court, affixed at Port- 
land, in said district, this 28th day of June, 1SS4. 

Rk. H. LAMSON, Clerk. 
By G. G. GAMMONS, Deputy. 


Seal Lj. S. (‘ir- 
cult Court, Or- 


evon. 


DisTRICT OF OREGON, gs: 


[n obedience to the command of the within writ, I have served 
the same on the therein-named The Oregon Railway and Naviga- 
tion Company by exhibiting said writ to Theodore Wvgant, secre- 
tary of said Oregon Railway and Navigation Company, and by de- 
livering to said Theodore Wrvyeyant, Secrehlary of said Oregon ail- 
wav and Navigation Company, personally, at Portland, in Multno- 
mah county, in said district, on the 28th dav of July, ISS4, a true 
COPY of said writ, duly certified to by meas US. marshal, together 
with a COpy of the complaint In said action, duly certitied to by the 
clerk of the within-entitled court. 

KDWARD Ss. KEARNEY, 
(. NS. Marshal, 
by JOSEPH SLOAN, Deputy. 


Mucorsed: Returned and filed June 30, 1SS4. R. H. Lamson 
clerk, by G. G. Gammons, deputy. 
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And afterwards, to wit, on the 7th day of July, 1884, there was 
duly filed in said court a stipulation in words and figures as follows, 
to wit: 


In the Circuit Court of the United States for the District of Oregon. 


THe OreGoxtan Rartway Company, Limited, \ 
Us, 
THE OreGcon RAILWAY AND NAVIGATION Company. J 


It is hereby stipulated and agreed by and between the parties 
hereto that the defendant herein shall have until the 20th dav of 
July, 1884, in which to appear and plead to the complaint herein 
filed, 

W. B. GILBERT, 
Of Attorneys for Plaintiff. 
C. A. DOLPH, 
Of Defendant’s Attorneys. 


Endorsed: Filed July 7, 1884. R. Hf. Lamson, elerk. 


And afterwards, to wit, on the 1%h day of July, 1SS4. there was 
daly filed in said court an answer in words and figures as follows, 
to wit: 


ln the Cireuit Court of the United States for the District of Oregon. 


The OrneGoxstan Ratpway Company, Limited, Plaintiff, ) 


is 


lie Ornecon Rarpway AND Navication Company, Defendant. | 


The defendant answers to the complaint that about the first day 
of August, ISS1, the president and assistant secretary of the 
166 defendant signed as for defendant an instrument in writing 
and affixed thereunto defendant's corporate seal, which instru- 
biehnt Was i its terms such ith) briede nture of lease “as 1s deseribed in 
the complaint, and is in fact the same instrument so described; but 
defendant denies that either plaintiff or defendant was at any time 
authorized by law to enter Into said or any indenture of leasing, and 
defendant alleges that both thre plaintitl and thie defendant were 
without the power to enter Into such contract; that the State of 
Oregon di hot authorize or consent te such contract or leasing or 
to any le asing by the plaratitl or taking in lease by the defendant 
of the said railway, and the said pretended agreement was unau- 
thorized and void. 

That it is true ce it ndant enters d nto the POSSesslon of the ented rail- 
wav and so continued under said pret nded lease to the 15th day 
of Mav. ISS4: but defendant denies that it bad or was thereafter in 
the possession of the said property or Is now In such possession, ex- 
cept as is herein now stated. 

That on the said 15th day of May the defendant disavowed said 
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pretended lease and disclaimed any obligation thereunder and of- 
fered to restore and tendered to the plarnatill the said railway Prop 
erty ; tliat thereupon poicadaatidl requested defendant to continue 1th 
the POssesslon O. sald road and Operate the same to prevent losses 
which might otherwise result trom suddenly discontinuing such 
operation upon the understanding that the act of defendant in- so 
doing would in) nowise be construed as imposing any obligation 


ii 


* 


Upon defendant to pave rent therefor or: as Hoplyving any obligation 
to pay such rent: that upon sur hore cyte stand understanding and hot 
othr rw is defendant Consent dito ret un such pss ssSlon) fora period 
offsix months from said date, provided it could do so without loss to 
tse lf: {| Hb oan PUPS Anee of sald avreement and understanding sa) 
had and in consideration of the same defendant has continued in 
Possesslon of sald roa and has operated the Sule sInce said both 
day of May. 

That ty\ the terms of the said pretended lense there was to be 
paid to plaintil by defendant £25,000 in) semi-annual payments of 
t | bn) Cit I iti advan (iT) the loth days of Novetnber and May 
of each Vear 

That defendant fully paid the rental as provided for for the full 
period daring which defendant held possession of said railway under 
said prote nided lease, be lhoer Tov the period ending on the said) both 
day of May, ISSd, and itis not true that any sum of money became 
due on said date or ids owing to plammtil trom defendant 

Wherefore defendant prays judgment for its costs and disburse 
ments herem 

DOLPIT, BDELLINGER, MALLORY & SIMON, 
Defendant's Attorne ys, 


STATE OF ORRGON, } 
C corn, if / ‘ji thy. } 


L, Theodore Wygant, being first duly sworn, sav that Tam: secre- 
tary of The Oregon Railway and Navigation Company, defendant 
above nated, and that the foregoing answer is true, as | verily be 
lieve , 

THEODORE WYGAN TE, 


Subseribed and sworn to before me this 19th dav of July, ISS4 
J. SELVERSTONE, 
ist \] \ rary Public ima id for Oregon 


Copy served July 19, 1SS4 
WB. GILBER 


, 
(ii / ; iis Aflorne js 
indorsed: Filed Jaly 19th, ISS4d. Ro TL. Lamson, clerk 


Lay And afterwards, to wit, on the 2ist dav of July, TSS4, 
there was cul tiled 1h Std eounrt a stipulation 1h) Words 


? 
; 
i 


and figures as follows, to wit 
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In the Cireuit Court of the United States for the District of Oregon. 


Tite Orecontan Raitway Company, Limited, Plaintiff, 
is, ; 


Tne Orecon Raipway axnp Navigation Company, Defendant. J 


it Is agreed ana stipulate dl by ane between the parties hereto that 
the plaintiff shall have ten days from this to plead to the answer of 
the defendant. 
July 21, ISS4. 
DOLPH, BELLINGER, MALLORY & SIMON, 
Attorine Ws for Lh fe ndant, 


Endorsed: Filed July 21, 1884. RK. 1. Lamson, clerk. 


And afterwards, to wit, on Wednesday, the Soth day of July, 
ISS, the Sue being the 7th yudienal day of the regular April 
term of said court—present, the TILonorable Matthew DP. Deady, 
United States district judge, presiding—the following proceedings 
were had in said cise, lo WIL: 


In the Cireuit Court of the United States for the District of (Oregon 


THe Ornrecoxtan Rateway Company, Limited. 
S.No. 1085 


The Orraon RaAieway AND NAVIGATION Company. J 


Jury SOO USS] 


Now, at this day, come s the defendant in the above eptitled Citise, 
by Mr. Cvrus A. Dolph, of counsel, and, upon motion of said de- 
fendant, it Is ordered thrat it Loar, ried t hereby Is, allowed to file ith 
amended answer herein, which is now done 


And afterwards, to wit, on the 50th day of July, ISS4, there was 
duly filed in said court an ame nded answer la words and Ligrtare sus 
follows, to Wil 


Amended ly hag 
In the Crreuit Court of the United States for the Distmet of ¢ regron 
Ture OreGgoxtan Rarway Company, Limited, Plaintiff, 
Thre Ornroon RATIWAY AND NAVIGATION Company, Defendant \ 


The defendant, by this its amended answer, by leave of the court 


tile dd. noswers to the comp lanl 
That if nddroits that thre pela ritill nif thas tithes TD) the compart 


referred to, was and eontinues to ty corporation trider the laws of 
Drrticdes » bal Seotlanad : 


Cire ul Britain, having lis repist red othee al 


10 THE ORPGON RAILWAY AND NAVIGATION CO, VS, 


hut defendant denies that plaintif! was or is authorized or empow 
ered bv its articles of ri Orporatran or memorandum of assocnition 
to construct or own the rariwav in the compl ureat vd nlroned or any 
railroad in the State of Oregon 

Phat about the first dav of Ateust, ISNT, the president an ASSIST 
ant secretary of the defendant stoned an tastrament rn writthe and 


“~ ) ,} ‘ ’ } ‘ ; } si 7 . *) ’ ' _ | hy i? “3 ' ? 

Pptii Nel | c’ied att riegitdi © G00T I pp ctit rb, Wteh PS PuUdbemit Waits itl 
\ , : ’ ) ? 

lis i riiis & ieee wae eaten rityre i>] wi ‘ 73s rs tyre riled 1th) the complarnt, 
* , } i } } 

nndodso in faet. the same tustrument so desermbed: but defendant 

" ; ’ ’ ’ } 

(de dile:s T, ii elite) Peilkdl tit] oor a] fenedianhl Wils ni th time authorized 


hy haw fooonter into satlad-or anv thiadentare of rt sities’ anid ile fondant 


} ’ ' 
allewes that both the plarntitl and defendant were without the 
lis power to enter mito such contract: that the State of (region 


. ' 
t to such contract of leasing by 
’ " } } | } } 

the plamntitlor taking in lease by the defendant of the said ratlway, 
atid the sard pretended nereementl Was unauthorized and void 

7 ’ : } ' } 

Lhat itis true defendant entered mto the Possesston of Cie etd 

; ) ) 4} } ‘ ‘ ’ = 

reari wars ied SOCOM Ulder The sale prrene rheded lomse to thre | rth 
dav ot Mav. ISS4: but defendant dentes thatit had or was thereatter 


} ; ’ 
HW) The pPossesston of The salah property or ts now in such possession, 


Phat on the said Doth dav of Miav the defendant disavowed said 
pretended lease and dischumed anv obligation thereunder and 
tothe plarmtidtl the satd railway prop 
equested defendant to continue in 


thie Possession of sald road aha operate the same to Prevent losses 


oOMrerecd: TO restore wba bee 


erty: that thereupon plariti 


Which on be tal otherwise resuuil. Trot stuladadenive adiscontiuing such 
' i} I ‘| ; j ‘ i ¢] A asf 

OPECrACLOn ty nthe UheberstaWaie tha thie’ a t Lhe’ cdepemedant la 

’ ; ‘2 } } 

soo aoe should hy nowdsse bye COPSTPTLOC Os THD posthg NGen' obligation 

1} } i ' ’ } yi? ‘7 :| ’ ' ‘ j yoda . Bal bce = " 

Ppran qdderenanwnbl to prt Peht THeCKRCTOP OF Us tha pei i TLTEN Gbtb rrr 

? , ‘ n 

ta) peas such ren Thal hy Mh SUCH request lbied Utderstaubeding rricl 
; . . ’ 

bral Therwise gderendanht Ccobhsented too retudh suen pS ssiot fora 


} 
Cru ss seul { ut anh PUPS Oe said Gyroonms Mt skbbed Udbeded 
, ) ’ } , 
stand uo St head bial hn cohstderation oF The sane dq POTPCTIUTDE lias 
continued in possesston of said read and has operated the same 


‘i 
- ’ 5 
" A 
rh sila ti aav of \Iay 
*% " 4 } ‘ ‘ ’ | , ? ’ ' 
i } : " .\ . 
Phrat >\ i it LCPIVIS OF SiLid] preceh ( Bin t. Phere Wiis to be parte ta 


bY defendant C2S.000 th sema-annual pavinents of € 14,000 


eneh in advanee onthe oth davs of November and Mav of each 


I } a? ’ wll f. 2% } 4? ; ~ ’ . ' ‘ ‘ : f.. Ti 
At cepTerpaanb> TUN pala Abe? PEM SO prov foal [al ror tlie TU 
efendant held POSSESSION Of sald rariwav under 


Sala Pretetidedd Pease, Dep tor tha }™ riod eben ob tie sala bath 
i haem) 


lay of May, ISS Lit is not true tl | 

dave Of i\ a heb TE Is hot true that anv stun of thohev became 
| ’ ’ ’ ’ ’ ’ ’ * 7} 

dMue Oh salad date or is owlhg to plarntitl Prom defendant Woy re. 


lore defendant prays Judgment tor its costs and disbursements 


DOLPIT, BDELLINGER, MALLORY & SIMON, 


Detendants Attoracus 


a= 


ee oe 


“> 


— 
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STATE OF ORPRGON, } 
(on ify of Multnomah, j 


&N 


I, Theodore Wyant, being first duly sworn, sav: [Lam seeretary of 
The Oregon Kailway whi Navigation COT PRULLY, defendant above 


nated: that Thave read the foregoing amended answer, and believe 


this siuithne to Le true 


PHEODORKE WYGANT 


Subsertbed and sworn to before me this Vth dav of Julw. TSS4 


WoO. TEUME, 


[st \! Nota /’ Alii moand for eon 


‘ 
nilorsed liled July oth, ISS4 in ll Lamson, clerk, yy te ty 
Canmimots, doputs 


\nd afterwards, to wit, on the Sist dav of Julw, ISS4, there was 


duly tiled in said court a stipulation in words and figures as follows, 


to wit 


In the Crreuit Court of the United States for the District of Oregon, 


Pik Orneoontan Rateway Cowpany, Limited, Plaratitl, 
lie Orroon Rateway anp Navigarton Cowpany, Defendant. J 


lt is herebystipulaied by and } ‘ween the parties hereto, by 
their respeetive attorneys, that the peleutantael shall bave ten 


Laytt 
davs in which to reply or plead to the answer of the defend 


rata tile dj bie reiti 


Dated this Oist dav of July, 
WR. GILBERT. Of Atorneys for Plaintif 
DOLPITL. BELLINGER, MALLORY & SIMON, 


Aflorneys hey fi fe nrchoruel 


Mudorsed: Filed July 31, ISs4. Ro Tf. Lamson, clerk, by G. G. 


Caatmtnans, 7 peuty 


And afterwards, to wit.on the llth dav of August, ISS4, there was 
duly tiled in said court a motion in words and figures as follows, to 
wil 


In the Cireuit Court of the United States for the District of Oregon 


The Ornrcontan Rateway Company, Limited, Plamntilf, ) 


The Onruon Rareway anp Navication Company, Defendant. } 


Now, on this dav, comes the phatutael, by his attorne Vs, and most 
respectfully moves the court to allow the plaintiff herein until Sat- 


urdav, the 16th day of August, at 10 a. m., 1884, in which to file an 


amended complaint in this cause— 
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First. Setting forth and showing more specifically the foreign law 
under which plaintiff claims to be an incorporated body and the 
| | : : 
rigiits, priviieyves, and franeluses acquired by plamntiil thereunder. 
Second. By setting torth and showing the memorandum of asso- 
elation and the articles of association of plaints under said foreign 
Third: By setting forth and duly showing compliance with said 
Fourth. By setting forth and showing defendants’ articles of in- 
corporation and their right to enter into the lease mn the original 


Fitth. By setting forth and pleading an offer of defendant to re- 
store the possession of said demiused property mentioned in the com- 


plaint and of plaintiffs refusal to accept surrender of said lease and 
property, al dooV pleading that said property as to value, good con- 
‘ 


lition, repair, and equipment was not, at the time of said offer to 
restore possession, as when received by defendant and as contem- 
1) ited by said | > Ad 

Sixth. By setting forth and showing a certain agreement, with- 


prejudice to said leasing and plammtiths rights thereunder, en- 
tered into between plaintil and defendant, under which defendant 
continued to use and operate said deniused property, and by showing 
sata agreement to de Without pire hudice to the rights of both parties 
to and under said leasing, said agreement being dated May loth, 
Seventh. Lastiv, by setting forth plaintiffs rights and powers to 
enter Into the contract declared on both under the foreign law and 
the laws of this State and the United States, 
J: W. WHALLEY, 


Ont Attorne ys for Plaintiff. 


And afierwards,on Monday, the I1th day of August, 1854, the 

same betng the 52nd judicial dav of the regular April term 

170) oof said court--present, the Tlonorable Matthew P. Deady, 

— United States district judge, presiding—the following pro- 
ceedings were liad in said case, to wit: 


In the Cireuit Court of the United States for the District of Oregon. 


The OreGoxtan Rarpway Company. Limited, ) 
-» No. 10355. 


Tue OreGON RAILWAY AND NAVIGATION COMPANY. 


AvGust 11, 1854. 


Now, at this day, comes the plaintiff in the above-entitled Cause, 
by Mr. John W. Whatley, of counsel, and moves the court for leave 
to file an amended complaint so as to set forth the matters contained 
In the written motion now filed herein; and thereupon it is ordered 
that said motion be, and the same is hereby, allowed. 
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And afterwards, to wit, on the 15th day of August, 1884, there 
was duly filed in said court an amended complaint in words and 
figures as follows, to wit: 


Ame nie d ( omplam, 
In the Cireuit Court of the United States for the District of Oregon. 


The OreGontan Ratpway Company, Limited, Plaintiff, \ 
PS. 


THe Oregon RaAtLway AND NAVIGATION CoMPANY, Defendant. J 


The plaintitl, by this its amended complaint, complaining of the 
defendant, for cause of action alleges that at all the times herein- 
after stated the plaintiftl was and is a corporetion created and exist- 
ing as such under and by virtue of a certain act of Parliament of 
the United Kingdom of Great Britain and Ireland entitled “ An aet 
for the Incorporation, regulation, and winding up of trading com- 
pales and other associations,’ Zo & 26 Viet. ©. Si, and dated and 
passed 7th August, 1862, and of the acts amendatory thereof and 
supplementary thereto, and which act of Parliament is by said act 
authorized to be eited as “ the companies act of L862.” 

That under and by section six of said “ the companies act of 1862” 
it Is provided is follows: “Any SseVvell or nore persous associated for 
any lawful purpose may, by subsertbing their names to a memo- 
raudum of association and otherwise complying with the requisition 
of this act In respect of registration, form an incorporated company 
with or without liiatted lability.” 

That by section eight of said “the compantes act of 1862” it is 
further provided that “ where a company is formed on the prineiple 
of having the liability of its members limited to the amount unpaid 
on their shares, hereinafter referred to as a company limited by 
shares, the memorandum of association shall contain the following 
things (that Is to Suv): 

(1.) The name of the proposed company, with the addition of the 
word “ limited” as the last word in such name. 

(2.) That part of the United Kingdom, whether Eng.and, Seot- 
land, or Ireland, in which the registered office of the company is 
proposed Lo be situate. 

(3.) The objects for which the proposed company is to be estab- 
lished. 

(4.) A declaration that the Tiabil ity of the members is lim- 

ited. 
ive (5.) The amount of capital with which the company pro- 
poses to be registered, divided into shares of a certain fixed 
amount, 

Subject to the following regulations: 

(1.) That no subseriber shall take less than one share. 

(2.) That each subseriber of the memorandum of association shall 
write Opposite Lo his athe the number of sliares he tukes. 

That under and by section nine of said “the companies act of 
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purpose of enabling the registrar to determine the fees payable on 
registration.” 

li2 [na company limited by guarantee or unlimited and hav- 
Ing a capital divided into shares each subseriber shall take 

one share at the least and shall write Pposile to bis nume im the 

memorandum of assochition the number of shares he LAGS, 

Phat by section sixteen of sard “thi COM Mnes act of ISsov oat is 
further provided thrat " the ar cles of association shall be pritited 
thev shall by ur the Sittlie stiithiyp as il thev were contained tna deed, 
and shall be stoned Li each subscriber in the Preselice Ol] ati be 
ttested 1») one Witness at the least, and such attestation shall be a 
suthcrent attestation im Seotlatd, as well as in hoiie ied and treland 
While recvistered thes shall bitid the Pibbprealay atich thi hichioers 
touereol to the same extentas it euch member lad subsertbed his 


babilhe aie atlixed hits seul tli reto bial there were ih such articles 


,, 7 ; ‘ 


Contained a covenant on the part of limisell, lis) leirs, executors, 


' ' , 
acdmiitiistrators, to cotiforta to all the rewulatiotis cottlalhed in 
SUC! irticles, subrect to the prrovistetis of this act, and all tonevs 
Pavil DV anv tmetber to thie COEPPUTY Th plibsGaidies aot thie Colle 
- a pela licelis af thie Colt] mv or anv ot sich COobadilions 
Poe =" iia ty deemed lar tee i delat Pude Pheodea sticta this ite l 
\ arid ii neviahea ana lie litidd to be Th the nature al 
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power to hold lands, but with such liability on the part of the mem- 
bers to contribute to the assets of the company in the event of the 
same being wound up as is hereinafter mentioned. A certificate of 
the Incorporation ol any Company evel by the registrar shall be 
conclusive evidence that all the requisitions of this act in respect of 
registration have boen complied with.” 

And plaintitl all ves toat on the 50th day of April, ISSO, in) pur 
suance of the provisions of law in the said the “ companies act of 
Sov,” hie reinbe hore mpentlowme d, and of the other DrovVisions oft suid 
act and of the acts Suppl mentary thereto and amendatory thereof, 
acertain memorandum of association, entitled a memorandum of 
association of the Oregonian Railway Company, Limited, was made 

and entered inte and daly executed by the following- named 
173) persons, viz: Airlie, of Cortachy Castle, Nerriemuir, in the 

county of borfar: William Lowson,of Dundee, in the county 
of Forfar, merchant: Phomas Il. Cox, of Dundee, in the county of 
Forfar, merchant; John Long, of Kimbrae, Newport, in the county 
Of Pife, newspaper proprietor: PLM. Cochrane, of Dundee, in the 
COMLTEN ot lortar, Phe rehant: Ale XN ae rade Peon, of Dundee, in the 
county of Fortar, merchant; Alex. Nieoll, of Dundee, in the county 
of leortar, merehant: James Stevenson, of L>urnreds ein the eounts of 
Forfar, dver; Jolin M. Watson, of Dundee, in the county of Forfar, 
stock broker: Win. Mo MehWenzie, of Dundee, in the county of For- 
far, stock broker; which memorandum of association isin the words 
and figures to the effect following—that is to say: 


Lv * The Companies Acts —1S62, 1867, and 1877 
Company limited by shares, 


Memorand il Taser j y/ f }, fdrenon aii Ru j a fompany, 


, 
; ; 
f rq 


1. The name of the companvis the “ Oregonian Railway Com- 
pany, Limited.” 

2. The registered othce of the company will be. situate in Seot- 
land ™ 

s The objects 

First. The building, constructing, reconstructing, diverting, 


rowhireh dhe company is established are— 


: . : 
equipping, owning, operating, leasing, or selling, transferring or 
disposing of, or purchasing or otherwise acquiring, holding, and 
operating, or otherwise using, working, or dealing in all or anv such 


rulwayv or railways, ratlroad or railroads, in the State of Oregon and 
the Territory of Washington, in the United States of America, or in 


eitlre root them, or Ly [Weel) such protits it} Sila State or Perritory, or 
elsew hie re itl North Amertea, as Trav Prous Linke to time be re solved 
or determined LL pron Ly sald COMPPRINY, ana thie CHITrVihnYg of Puassen- 
ger, goods, ana mineral, and all other trathe anid Ireig 

doing ania hi rrormdihe (>| all oth r acts, cle ( ds, ana other Operations 


connected With rariwavs atid ralirones 1h the siti stiutle aba lerri- 


tory or either of them or elsewhere in North America, 


rht oon vi the. 
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Second. The building, constructing. equipping, owning, and operat- 
ing, or the leasing, selling, transferring, holding, or acquiring, by 
purchase or otherwise, and the working and using of one or more 
lines or portions of lines of railroad or railway or parts thereof from 
(first) the city of Portland or the Crt of Astoria, in the State of Ore- 
gon, United States of America, or from either or both of said cities, 
vr from some other point or place on the Willamette or Columbia 
rivers, In said State of Oregon, through anv part or portion of the 
said State of Qregon lving west or south of the Cascade range of 
mountains, In said State , to some prevnrne ator near, in or pon, sata 
Cascade range of mountains: (second) from thence or from any part or 
portion of the western or south we stern prear of sated State of Oregon 
to and UCTOsS and to the east side of snid Cascade rahere of mhount- 
vins, through a passin said mountarmsat ornear that fork or braneh 
of the Willamette river, in satd State of Oregon, known as the Mid- 
dle fork or branch of said river, or through some other pass in said 
mountains within one hundred miles north or south of said 
Middle fork or Branch of said river where shall — found to be, 
on actual survey, the easiest and most practical route across 

the Cascade range of mountains; (third) thence through 
re that portion of said State of Oregon Iving east of said Cascade 

range of mountains and on through the Territories of Wash- 
Ington or ldaho, or the States of Nevada ana California. 1h) the 
United States of America, or through all or any one or more of said 
States or Territories, ton Conheelloan W ith or = ithout Inaking any 
connection with any other railway or railways in ether of said States 
of Oregon, California, or Nevada or Territones of Washington or 
Idaho, and with or without one or more braneh lines (@) running 
north, south, eust, or West from said math line tl thre Cust side of 
sald Cascade rabge of mountains or a running irom suid Trhahid 
line on the West side of sata Cascac range, nN said Stute of Oregon, 
forming a junction or one or more Junctions with said main line at 
ohne or more points to a terminus in said portion of the State of Ore- 
gon west of said Cascade range of moutitatns, or toa junetion with 
said tirieae line, orton terminus or te rein nt ohne or tore seaports 
on the shores ot the Pacitie (ocean, all iis Tha from time to time byes 
determined by actual surve VS, as aiso ti purchase, build, construet, 
OWT, equip, and cypne rate, or to enter nto agreements to run over, or 
to lease (1) any line or lines, branch or branches, of railway or rail- 
Wiavs, rallroad or ratlroads, that hav connect with or by Cone attached 
to or meet or become part of the sard matin line or its main braneh 
Or ahs of its branches here bry toe hor designated, or (2) such other 
main or branch line or lines or extensions of any railway or railways, 
railroad or railroads, made In connection with this company’s main 
line or of any of tts branches or s parte anid distinet the refrom, all 
mn such manner of wav or form Ths apron such terms as this said 
COMPANY shall from tine to time deem acd isable ane for Ils Intere sts, 
and the doing and performing of all other operations conneeted with 
said designated railway or railwavs, railroad or railroads, or branches 
thereof, or ih conbhection W tly Otiner rariw iVs ora strppidias or diller- 
ent nature, the doing and performing of which this said company 
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shall at anv time deer advisable and for its interest in the Caurry- 
ing on of its business 
Third. The building, constructing, purchasing, or otherwise ac 
qu l ner, hold He, eqaippiie, Ow ine. ana cope rating, or the leasing 
stn cvpn rating, or the ft fusing equ perrner, and Di rating, or the ee |}. 
Hise, Cran srerring, oF otherwise Cais prosthiy (vl wtid tlie working anid 
Using of iti \ other rariwa or raliroad. or of any wharves. letties. i 
sie~mboat or stenaniship, st re’, OP OE Tah cCunads, i AS, Loriedare Ss, Cua 
road, plank road, turnpike. hack, truck, on eX press lines. or an 
other Tue hes, or means for the transportation of freight or pris 
sethgers, orether or bath, TOM constructed OF Opel ited 11) Whole or 
in part or which may be hereafter constructed or operated in whole 


itherof the said States of Oregon, California, or Nevada 
or said Territories of Washineten or Idaho. and that whether in 
Combe no with or separate and distinet from and asa line or means 
dependent of said rarlwavoor ratilwavs, ratlroad or railroads, se to 


be built. constructed, purchased, owed, equipped, or operated as 


. " .' , ' . " " } 
Fourth. The ent rine inte agreements for and the tuking, heold- 
tier. col the wuarant eMmne of bonds, shares, debentur s, dividends, or 


nhrortceeaees and other midebtedness of anv other railway or raiiroa 
Compan Of COMLPRUDTOS, OP Of ati canals, locks, bridge 
dank road, turnpike steamboat, steamship, stage, eXPPress, or teie- 
rape COMP es Th the United States of Amertea or Dominion of = | 
‘anada 


beatthe. Pha entering mito agreements with QNV Person, persons, 


res, CLI road 


- 


( 


firm, copartnership, company, or corporation that may be the owners 


' ; } yy } " . —_ ‘ ? 
dha Operators or thy Operators Ob ats railway, railroad, steamboat, 
; ’ ’ ) } 
steamship, express, hack, truck, or stage pith’ or lites. Ciathais, locks, 
j ’ } ) } ) ! , ] 4 . 
Perned ore Ss, civ road, pret road, turnpike, or anv other theans of tratis- 
iil 


porting freight or passengers, or either or both, and who may be 


mi anV thahher or form engaged in the business or occu prr- 
lib tion of common carriers or the transportation of freight and 
passengers, or either or both, for the prorating in fares and 
freights, or either or both, or for the Joint use, occupation, and en- 
joViInent oO! their several lines or the branches thereot, oral QV oF all 
other Property, both renal, pe rsonal, or both. owned or vsed DV them 
or either of them respectively, or for the operating their respective 
linesion yomnt Purse, OF TN any other iabber ana form for the miu- 
tual orjointor the mutual and joint transportation of freight and 
Puasscheers, or ¢ ither or both, over their respective lines of tratispor- *- 
tatton 
Sixth. The building, constructing, equipping, owning, operating, 
le asiher, se hiner, transterring, aor otherwise disposing Ot, purchasing, 


or otherwise acquiring, holding, and operating, or otherwise using, ' 
working, or dealing in any telegraph or telephone line or lines, or 
any Ware house or warelouses on building or buildings lor receiving 
or storie vrai or other produce in GnV mahner Come eted with or 
unconnected with or requisite, necessary, or convenient for the 
operation of the main orany branch line of railway, railroad, or of * 


any other means, manner, or line of Lrabisportition constructed, 


@- 
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built, leased, or in anv manner operated by or in connection with 
this company in anv manner or form whatsoever. 

Seventh Dhie Acq UIT, by purchase or otherwise or by dona- 
tions or gifts, of such real and personal property as this company 
mav tind req Ulsile, hecessaurv, or conventent for Curry 1tigy lhite etlect 
fully and completely the objects of the company and the transae- 
tion of its business, and to hold and dispose of the same at the 
pleasure of this company, and the acquiring, holding, leasing, trans- 
ferring, and otherwise using and disposing of any real or personal 
prrapeerty ol Whatever hature or of anv rietits rhe privileges acquired 
or Which from time to time — be acquired by the company or which 
may be given, granted, or conveved to it for the purpose of aiding 
tin the construction and operation of its aforesatd line or lines of 
ratiwavo or branches thereot or extensions therefrom or for anv or 
ditlerent purpose whatsoever: as also the acquiring, under the laws 

nies of Clregon, Nevada, ot (‘alitornia, or the Territories of 

Washington and Tdaho, or any other States or Territories im the 

United States, under the laws of the United States, or under the 

laws of the Dominton or of anv Provinee of Canada, or under the 

laws a | una Ohne OFr mare OF nll of them, of ste rT real or pM rsonal 
7 


(i tha Siiliie by cup} 


- 


Property on the right to the use or occ Ppeetlon 
propriation or otherwise in stch manner as is now or may bereatter 
from time to time be provided by the laws of either of the said 
Stutes or Perritories in the LCouited States or Ly the laws of thie 
United States or by the laws of the Dominion or of any Province of 
Canada, or ether one or more or of a of them 
Kighth. The borrowing of monev in the United States of America 
United Kingdom of Great Britain and Treland or in 
Europe or elsewhere on or on the security (first) of bonds of promis- 
sory notes or debentures or other deeds or obligations of the com- 
Tk (>! second) of honeds OP Promissory Hotes of ¢ thie r deeds or 
obligations ol the COMPANY, Cohtlalbihg also or separately secured 
by mortgage or trust deed of all or any portion of the company’s 
propn rey ghd assets, real or Perse nal, or on} all Or any portion of Its 
property and assets, real or personal, and of or on all or any of 
franchises, powers, and privileges; or (third) of bonds or mort- 
uve debenture 5, aS also the raising of aned PrOCUPIN GE THhotey by the 
creation and Issue of pene ferences =| ares, oF by the creation aud Isstle 
ol] guarantee 7 share sor Ly any other means or In any other miahher 
or form which the company at any time deem advisable 
Ninth. Pheamalgamating or otherwise uniting the company with 
any other railway, ratlroad, steamboat, steamship, canal, lock, 
l77 ~—s bridge, stage, hack, truck, express, or telegraph or telephone 
company, or any other company or institution engaged in 
the business of the transportation: of rr rohit or prIsscliLrers or both 
Whose objects shall be wihiolly or partially similar to those of this 
COM pany or absorbing any such other CODY or institution or 
purchasing or ucquiring Its business on any terms and in any 
Thgihiner, 
Tenth. The earrving on of the business of common carriers and 
the fixing and exaction of tolls and freights and the transacting and 


: sateen Seallineatiinn ean cane 
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doing of all such other matters and things as the company shall 
from time to time consider conducive or incidental to the above 
objects Or any of them; but the company shall not do anything 
whereby the limitation of the liability ef its members shall be preju- 
diced ; and, 

Lastly, the doing whatever else may be from time to time sanc- 
tioned by a special resolution of the company. 

L. The liability of the members is limited. 

o The capital of the COmMpany Ts one hundred and sixty thousand 
pounds, divided into sixteen thousand shares of ten pounds each. 

We, the several persons whose names afid addresses are sub- 
scribed, are desirous of being formed Into a company In pursuance 
of this memorandum of association, and we respectfully agree to 
tuke the number of shares in the capital of the COMM pany Set opposite 
our respective hames, 

Dated this thirteenth day of April, eighteen hundred’and eighty 
years. 


ee Ss — ee 


oie 


4. 
mn -», = 
Nan addresses, and deseription subseribers oe 
Zsi 
Se ak a 
=~ 
7. 
Airlie. of Cortachy Castle, hk emuir, in the county of Forfar er low 
Willian Luwson, of Pdvar idee mnthe county ( Fortur. merchant al al loo 
Thomas HE. Cox, of Dundee, in the unty of Forfar, merchant oer 1M) 
aot ! | ' ly baa terae’, Ni Wy? 4* rh OAT { lt ft Fife. Tit Wspuiper pro- 

Li! el aot a 1M) 
iy | 2 q*taPsarie Dea? th Lae 2 17 i arts at oortiar rerebant pine lin) 
Alex. Tlenderson. of Dundee. inthe county of Forfar. merchant neo jim 
Vie N ]) Levee, \ 'Fortar, merehant 1iM) 
Parnes Ste CD Pranved \ a \ 1m) 
j ! \} \\V saeTl, i [dear l \ | | i ~{ kk ,vr ]im) 
VW iti \I ne if 1) ! I \ | KOrPOKE oe ini 4) 

| i al tial mM GO 


Witness to the above signatures : 
WM. ARTHUR BELL, 
A ppre nthice fe M, RSS. Pattulo A’ Thornton, 
Solicitors, 1 Bank S'reet, Dundee. 


That on the said 50th day of April, 1S80,in pursuance of the pro- 
Visions of lawin the said “the companies act of 1862,” hereinbe- 
fore mentioned, and of the other provisions of the acts supplementary 
thereto and amendatory thereof, and contemporaneously with the 
execution of the memorandum of association aforesaid, the said 
Airlie, of Cortachy Castle, Kerriemuir, in the county of Forfar; Wil- 
liam Lowson,of Dundee, in the county of Forfar, merehant; Thomas 
IH. Cox, of Dundee, in the county of Forfar, merchant; John Leng, 
of Kimbrae, Newport, in the county of Fife, newspaper proprietor ; 


ea a I 


Ae A 
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P.M. Cochrane, of Dundee, in the county of Forfar, merchant; Alex. 

Henderson, of Dundee, in the county of Forfar, merchant; 
17s Alex. R. Nicoll, of Dundee, in the county of lorfar, merchant: 

James Stevenson, of Dundee, in the county of Forfar, dyer ; 
John M. Watson, of Dundee, in the county of Forfar, stockbroker ; 
William MehWKenzie, of Dundee, in the county of lortar, stock broker, 
did enter into and make and duly execute articles of association, as 
required by said acts, and thereupon did, on the said 30th day of 
April, 1SSO, duly deliver them to the registrar of joint-stock com- 
panies, as required by section seventeen of said “ the companies act 
of 1862," who thereupon did duly retain and register the said 
memorandum and articles of association, and did duly thereupon 
certify under his hand the said “ The Oregonian Railway Company, 
Limited,” to be incorporated and said company to be limited, which 
articles of association are in the words and figures and to the effect 
following —that Is to say: 


~ - 


179 = Articles of Association of the Oregonian Railway Company, 
Limited. 


1. The regulations of tuble Ain the first schedule to “the com- 
panies act, 1862,” shall not apply to this company, except so far as 
the same are repeated or contained In these arucles. 


Capital 


”. The original capital shall be £160,000, divided inte 16,000 
shares of £10 each, which, so far as not subscribed for in the memo- 
randut and articles of association, nav be allotted and issued to 
such persons as the directors may consider proper. 

3. The registered holders of shares in the company for the time 
being, Whatever the number issued or subseribed, shall be and con- 
tinue associated, an | the businessot thie COTIDAnNY May be al once com- 
menced, and the regulations for the management of the company 
shall be in force. Every person to whom any share or shares shall 
have been allotted in consequence of any application from him shall 
be deemed Lo be il member of thie COLLPAnY, along with all subserib- 
ing members, and shall be entered as a member upon the register 
of members. 

4. The company may, by the resolution of a general meeting, in- 
crease its capital beyond the amount mentioned in the memorandum 
of association by the creation of new shares of such amounts per 


t 
4 


share and in the aggregate and on suc: terms as such resolution 
shall direct: and any new capital so created nav carry such prefer- 
ential right to dividend or such priority in the distribution of 
assets or be subject to such postponement of dividends or in the dis- 
tribution of assets as any resolution of a general meeting passed 
previously to its issue shall direct; but, save as aforesaid, all new 
capital shall be subject to the same provisions in all respects as if it 
had been part of the ordinary capital mentioned in the memorandum 
of association. : 


ene cena UNI te: 
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5. The shares or any class of shares may from time to time be 
consolidated into a smaller number of shares or divided into a larger 
number of shares or the capital may be reduced by such resolutions 
and proceedings as the law requires. 


Shares. 


6. If several persons are registered as joint holders of any share, 
any one of such persons may give effectual receipts for any dividend 
pavable in respect of such share or for aay Interest on prepaid calls. 

7. Every member shall be entitled to a certificate, under the com- 
mon seal of the company, specifying the share or shares held by him 

and the amount paid up or deemed to be paid up thereon; 
ISO) anaifsuch certificate be worn out or lost it may be renewed on 


payviment of five shillings or such less sum as the directors» 


may prescribe. 

The COMPANY shall not be bound by or recognize, even though 
having notice thereof, any other right in respeet of a share than an 
absolute right thereto in the registered holder thereof for the time 
being, and such right in case of transmission as hereinafter men- 
tioned. 


‘Transfer of shares. 


_ The instrument of transfer of any share in the company shall 
a executed both by the transferrer and the transferee, and the trans- 
ferrer shall be deemed to remain the holder of such share until the 
name of the transferee is entered in the revister book In respect 
thereof. 

10. All transfers of shares of the company shall be valid) and 
effectual if executed according to the usual mode of exeeuting such 
lnistrume hits by the law of Scotland or by the law oft Kene@land or 
partly according to the one and partly according to the othe T. 

Ll. The directors may decline to register any transfer of shares 
made by a member who is indebted to the COMpPany or lo any per- 
son not approved by them. 

12 livery deed of transfer must be left at the oflice of the com- 
pany to be registered, accompanied with such evidence as the di- 
rectors hay re wsonably require to prove the title of the transferrer 
and with the payment of such fee as the directors shall from = time 
to time determine, and thereupon the company, subject to the 
powers vested In the directors by the immediately preceding article, 
shall register the transferee as a shareholder and retain the deed of 
transfer. 

13. In no ease shall the directors be bound to enquire into the 

validity, authority, legal effect, or genuineness of any deed of trans- 
ler produced by a person claiming us a transferee of any share in 
accordance with these articles, and, whether they abstain from. so 
enquiring or do so enquire and are misled, the transferrer shall have 
no claim whatsoever upon the company in respect of the share, ex- 
cept for the dividends previously declared in respect thereof, but 
only, if at all, upon the transferee. 


— 
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14. The transfer books may be closed during the fourteen days 
immediately preceding any general meeting or any issue of new 
shares, 


‘Transmission of shares. 


15. ‘Lhe executors or administrators of a deceased member shall 
be the only persons recognized by the company as having any title 
to his shares. 

I. Any person becoming entitled to a share in consequence of 
the death or bankruptey of any member or in consequence of the 
marriage of any female member may, upon such evidence being 
produced as may from time to time be required by the directors, 
either be registered himself as a member or execute a transfer of 
the share to his nominee, subject to the approval of said nominee 
by the directors. 


Calls on shares. 


17. The directors may from time to time make such calls upon 
the members in respect of all moneys unpaid on their shares as 
they may think fit, provided that four weeks’ notice at least is given 
of each call. 

IS. Each member shall be liable to pay the amount of ealls so 
made to the persons and at the times and places appornted by the 

directors, and in case of default to pay interest for the same 
181 = at the rate of £10 per cent. per annum from the dav ap- 

pointed for pavment thereof to the time of the actual pav- 
ment, and joint holders of shares shall be so liable severally as well 
as jointly 1) respect of all ealls thereon 

1%. The directors may, if they think fil, receive from any mem- 
ber willing to advance the same, all or any part of the moneys pay- 
able upon the shares held by him beyond the sums actually called 
tI}. and the monevs so paid In advance or so much thereof as shall 
from time to time exceed the amount of the calls then made upon 
the shares. in respect of which such advance shall have been made, 
mav,as thedirectors and the members paying thesame may agree, be 
treated either as payments In advance in respect of such shares, en- 
titling the holders thereof for the time being to dividends at the 
same rates as if such moneys had been paid up in pursnanee of 
ealls. or as loans at such interest and on such terms as the members 
paving such sums in advance and the directors shall agree upon 


Lien on shares 


20. The company shall have a first charge or paramount lien on 
all shares for all moneys due to it from the holder or any of the 


joint holders thereof, either alone or jointly with any other person, 


including all calls the resolution for which shall have beeti passed 
bv the directors, although the times appointed for their payment 
navy not have arrived. 

21. Such lien may be made available by a sale of all or any of the 
shares subject to it, provided that no such sale shall be made except 
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under a resolution of the directors and until notice in writing shall 
have been opven to the indebted member or his executors or admin- 
istrators requiring Lim or them to pay the amount tor the time 


‘ i 4 ata ap aii i ii 


being due to the company, and default shall lave been made for 
twenty erohit Mavs Irom suet) notice Ih pavilirgy the SUIS thereby re- 


quired tO De Pala 
’ . 9 ® 4 . ; } ‘ ° e 
Ba [1 Case Of such saie the alrecvors shall Lp pres the cleat pro- 
ceeds, after the payment of anv expenses, In or towards satisfaction 


of such debt, and the residue, if any, shall be paid to the late mem- 
ber, his executors, administrators, or assigns. 
Forte iture of shares, 
9°). If anv member fais to pay any call on the day appointed for 
payment liiere f the directors may at any time thereafter, dur- 
Ing such time as the eall stall remain unpaid, serve a notice on him 
requiring tilt LO | iV Stl ia Te tovether with the Interest and any 
expenses tial Mav tiave reerued by reason of such non-pavinent. 
24. The notice shall name a further day, not less than fourteen 


7 , ; . , , . : . : . " } 

days after the day first appointed, on or before which such call and 
1? ‘ } -_ j Sas . ‘ . ’ ‘ ° 

aii Inhteres ariel XK pe ses ncerued \ reason of such hoh-pavinent 
‘ : 

are to be Pala lt “fiaidi biso name the place wiiere pavinent Is to be. 


made, the place so named being either the registered office of the 
company or some other place at which the ealls of the company are 
usuall’ made wp ivable lhe notice also shall state that in the event 
of non-payment at or before the time and at the place appointed the 
shares lth res] ect of which such eall Was made will be liable tO be 


2. Ifthe requisit 


ions of any such notice as- aforesaid be not com- 
plied with, any share in respeet of which such notice shall have been 
given nay atany time thereafter, before payment of any calls, in- 
terest, ana ¢ Xpehses due ils Ve spect the reot shall have been muade, 
be forfeited bb a resolution of the directors to that etlect. 

26. If any such person as menthoned in article 16shall not, during 

three months atter being thereto required by notice from the 
IS2 directors, be r ister dor cause a nominee to be registered 

under that article, or if, for six months after the death or 
bankruptes Cob ‘a bee mt ror marriage of a female meniber, ho prer- 
son shall be registered in respect ot his or her shares under article 
16, the shares ray be forterted by au oO solution of the directors to 
that eflect, together with all dividends declared thereon since the 
death, bankruptey, or marriage of the late member. 

zi. Any lorfeited share shall be deemed to be the property of the 
COMPANY and may be resold, or -allotted, or disposed of im such 
manner as the directors shall think fit 

28. Anv member whose shares have been forfeited shall notwith- 
standing be liable to pay to the company all calls owing upon such 
shares at the time of forferture and the Interest thereon. 

20. A certificate in writing, under the seal of the company and 
the hands of two directors and countersigned by the secretary, that 
ashare has been duly forfeited in pursuance of the regulations of 
the company or sold under article 21 shall be conclusive evidence 


~ 
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of such forfeiture or sale, and also in favor of the purchaser of its 
regularity and validity, so that the remedy of anv person aggrieved 
shall be against the Company and in daniages only, and an entry 


of every such certificate shall | 
ceedings of the directors 


oi On any sale by the diree 


e made in the minutes of. the pro- 


: , . 
tors of forfeited shares or of shares 


sold under article 21 the purchaser shall be registered as the pro- 
prietor of the shares, and shall receive a certificate of such pro- 
prietorship under articl 4. an shal hold the shares discharged 
from al] calls duc prior to lits purch ise. ana he shail not be bound 
to see to the application Of the pure hase-mone V 

31. The directors may in their discretion remit or annul the for- 
feiture of any share within on vear from the date thereof Upon 
payment of all monies due to thi mpan) from the late holder or 
holders of such share or shares and alf expenses incurred in rela- 
tion to such forfeiture 

Share warrants 

5 yA The COMpanv may Issur share warrants In respect Oj paid uy) 
shares Subject to the provisions se articles and of the com- 
panies act, S67, the beares share warrant shall be deemed*to 
be a member of the company to the 1 lextent 

oo. Lhe stamp duty onevery s! warrant and all other expenses 
of or incident to its issue shall be borne by the person applving 
for it. 

o4. In the case of the <s i] ~hare Warrant a new one may 
be issued to the Person Ciall gy respect O14t OF such Person may 
be entered in the register of members, but only on his prodneing 
such evidence of lis ttl a) ss of his warrant as the 
directors shall conside? Satis! { on bis giving to the CoOmM- 
pany such demnity, with or w nt se riiv, as the direetors shall 
require 

Cseneral vn rs 

oO) The first ordinary rene T) ( shall bye ar d if snel time 
within four months efter the nu tion of the company as the 
directors may a termnine, abe | nord iy general mee {. 
ing shall be held annually at such time and place as the directors 
may annually determin 

wt) The directors hay, wheneve t | AY think fit. and they shall 
UpPotl i requisition made in w ne by four o1 nore members of 
the company holding in the aggregate shares to the nominal amount 
of one-tenth of the issued capital for tine being of the company, 

convene an extraordinarw general meeting 
ISS ov. Any requisition made by the members shall express 
the object of the me ling pyre sed tor by called, and shall he 


' 


left at the registered office of tl 


i 


nv, but no member shall he 


qualified to sign a requisition who shall be under the disabilities 
mentioned in article Ol and article OL or anv of them. 
38. Upon the receipt of such requisition the directors shall forth- 


with proceed to convene an extra 


if they 


railihanry geberai thecting 


™ 


o 
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do not proceed to convene the same within fourteen days from the 
date of the requisition, the requisitionists or any other four or more 
members holding the required amount of shares may themselves 
convene an extraordinary general meeting 

39. The directors or members convening any meeting shall give 
seven days’ notice at least, specifving the place, the day, and the 
hour of meeting, and in ease of special business the general nature 
of such business, to the inembers in manner hereinafter mentioned 
or in such other manner, if any, as may be preseribed by the com- 
pany in gencral meeting; but the non-receipt of such notice shall 
not invalidate the proceedings at any general meeting 

40. All business shall be deemed special that is transacted at an 
extraordinasy meeting as wellas all business that is transacted at 
an ordinary meeting, with the exception of choosing a chairman 
(if necessary), sanctioning a dividend, electing directors and officers, 
considering the accounts and the reports of the directors, and pass- 


ing any resolution relating to or arising out of the subject-matter of 


such report. 
Proceedings at general meetings. 


41. No business shall be transaeted at any general meeting, except 
the choice of a chairman (if HecessaPy ) and the declaration of a 
dividend, unless four menibers shall be present in-person or by 
Proxy at the time when the mecthig proceeds to such business. 

t2. Tf within half an hour from the time appointed for the meet- 
Ing a quorum (as defined by the clause immediately preceding) be 
not present the meeting, 1f convened upon the requisition of nem- 
hers, shall be dissolved. In ali other case it shall stand adjourned 
to the same day in the next week, at the same time and place, and 
if at such adjourned meeting a quorum be not present it shall be 
adjourned sine die. 

45. The chairman (if any) of the board of directors shall preside 
as chairman at every cenerial meeting of the Company, 

14. If there is no such chairman, or it at any meeting he is not 
present within fifteen minutes after the time appointed for holding 
the meeting, the directors presen shall choose one of their own 
number to act as chairman and, that failing, the members present 
and entitled to vote shall appoint some one of their own number to 
be chairman. 

45. The chairman hay, with the consent of the meeting, adjourn 
any meeting from time to time and from place to place, but no busi- 
ness shall be transacted at any adjourned meeting other than the 
business left unfinished at the meeting from which the adjournment 
took place. 

Ii. At any generat meeting, unless a poll is demanded by at least 
three of the members present ih person or by Proxy and entitled to 
vote, a declaration by the chairman that a resolution has been car- 
ried, and an entry to that effeet in the book of procs edings of the 
company, shall be sufficient evidenee of the fact without proof of 
the number or proportion of votes recorded in favor or against such 
resolution. 


_ 
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184 47. If the poll is demanded by three or more members 

present in person or by proxy and entitled to vote it shall be 
taken in such manner as the chairman directs, and the result of such 
poll as declared by the chairman shall be deemed to be the resolu- 
tion of the company in general meeting. 

48. Minutes shall be made in books provided for the purpose of 
all resolutions and proceedings of general meetings, and any such 
minutes, if signed by any person purporting to be chairman of the 
meeting to which they relate or by any other person present thereat 
and appointed by the board of directors to sign the same In his 
place, shall be receivable as evidence of the facts therein stated with- 
out further proof; but if such minutes be signed otherwise than by 
the chairman of the meeting to which they relate they shall be read 
to the next succeeding meeting, and on being found or made correct 
shall be signed by the chairman thereof. 


Votes of members. 


19. Every member shall have one vote for every share held by 
him, and in case of an equality of votes at any general meeting or 
poll the chairman shall, in addition to the votes to which he other- 
wise may be entilled, have another or casting vote. 

50. If two or more persons are jolutly entitled toa share or shares 
the member whose name stands first on. the register of members as 
one of the holders of such share or shares and no other shall be en- 
titled to vote In respect of the same. 

Ol. If any member is an infant, pupil, mfynor, married woman, 
lunatic, or person of unsound mind he or she may vote by his or 
her guardian, tutor, husband, committee, or legal curator or by 
any one of them, if more than one, such person having pre- 
viously furnished to the directors such evidence as they shall re- 
quire of lis title to represent such member. 


92. No member shall be entitled to vote at any general meeting 
unless all callsdue from him have been paid, and no member shal 
be entitled to vote in respect of any share that he has acquired by 
tratisier at any meeting held after the expiration of four months 
from the r gistration of the COMM ANY unless he has been possessed 
of the share in respect of which he claims to vote for at least three 
months previously to the time of holding the meeting at which he 
proposes to vote. 

od. Votes may be given either personally or by proxy. No per- 
son shall be appointed a proxy who is not a member of the com- 
pans. 

D4. The instrument appointing a proxy shall be deposited at the 
registered office of the company not less than three clear days be- 
fore the time for holding any meeting at which the person named 
in such instrument proposes to vote. Proxies may either be for one 
mecting or generally for all meetings. 

55. The instrument appointing a proxy shall be signed by the 
party making such appointment and be in the following form, with 
such varlation as circumstances may require; 


— + 
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“The Oregonian Railway Company, Limited 


_in the county of ——, being a member of 
the Oregonian Railway Company, Limited, hereby appoint 
as my proxy to vote for me and on my behalf at (the or all 
ordinary or extraordinary, as the case may be) general meeting (or 

meetings, as the case may be) of the company to be held on 


sé |. a cmmane, ot 


185) the — dav of —— and at any adjournment thereof (or to be 
held at any time hereafter, as the case may be). 
“As witness my hand this — day of ——, I8—. 
ac 9 


Directors and adoption of agreements. 


56. Every member holding not less than two hundred shares of 
the company upon which all calls for the time being shall have 
been pala shall be « livible asa director, 

57. The number of directors shall not be less than three or more 
than six, but this clause shall be construed as being only directory, 
and the continuing directors may act, notwithstanding any number 
of vacancies. 

5S. The first directors shail be the Right llon’ble the Karl of 
Airlie, K. T., Coriachy Castle, near Kirriemuir; William Lowson, 
lisq., of Balthayock, merchant, Dundee; Thomas Ifunter Cox, Esq, 
of Dunearse and Maulesden, merchant, Dundee; John Leng, Esq., 
of Kimbrae, Newport, Fife, and Peter Moir Cochrane, merchant, 
Dundee, who shall act until the annual ordinary meeting in the 
vear of ISSI. 

50%. The remuneration of the directors shall for each of the first 
four years after the resignation of the company be equal to three- 
fourths percent. on the capital of the company, and thereafter shall 
be such sum per ANTLUTE as the members nav vole at the first an- 
nual meeting after the expiration of the said four years. The said 
remuneration shall be divided between the directors in such pro- 
portions as they may determine: Provided always, that the mem- 
bers may at any ordinary mecting resolve that the sum then fixed 
by them for the remuneration of the directors shall thenceforth be 
annually appropriated forsuch remaneration until otherwise altered 
by il subsequent resolution of the members at some ordinary Ineet- 
Ing, and so on from time to time. 

60. Tfany director shall be called upon to perform extra services 
or to mmaike exertions In going or residing abroad on the company’s 
business, the board may arrange with such direetor for such special 
remuneration for such services or exertions either by way of salary, 
commission, or the payment of a lump sum of money, as they shall 
think fit. 

61. Anagreement has been entered into by or on behalf of the 
directors for the acquisition of the Dayton, Sheridan and Grand 
Ronde railway,and a contract has been made by or on behalf of the 
directors for the construction of GO miles of new railway. The 
dates and names of the parties to said contracts or agreements are 
as follows: (1) Agreement (for the acquisition aforesaid) between 


° 
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William Lowson, Esq., of Balthayock, merchant in Dundee, in the 
county of Forfar, in Scotland, and Peter Moir Cochrane, merchant 
in Dundee, in said county, for themselves and for all other parties 
who they may have admitted or may admit into the premises, of 
the first part, and the Oregon Railway Company, Limited (of Ore- 
got), of the seeond part, dated 4th March and Ist April, ISSO; and 
(2) contract (for the construction atoresald) constituted iis follows : 
(a) letter or offer by James B. Montgomery for J. B. Montgomery & 
Co., contractors, Portland, Oregon, dated March 6, ISSO, and ad- 
dressed to the Right Hon'ble the Earl of Airlie, kK. T., and Messrs. 
William Lowson, Thomas IH. Cox, John Leng, and P. M- Coehrane, 
and (4) minute of meeting of the provisional committee of the “ Ore- 
gon Railroad Company, Limited,” meaning by that the proposed 
company, at which meeting were present the said Thomas H. Cox, 
Johu Leng, P. M. Cochrane, and William Lowson, and also the said 
James B. Montgomery, who signed the said minute, dated Sth 
186 Mareh, ISSO.) It is hereby provided that the said contracts 
or agreements are adopted and shall be adopted and carried 
out by the company. Further, and as the said agreement for the 
acquisition aforesaid was negotiated by the said William Lowson, 
Thomas Hunter Cox, Jolin Leng, and Peter Moir Cochrane at their 
own risk, and they have also incurred considerable personal trouble 
and responsibility, and as the bargain is considered highly advan- 
tageous, it is hereby provided that if within four years from the date 
of registration of the COM pany it shall be found that the said pur- 
chased railway does not cost the company for original purchase 
price and improvement and equipment more than two-thirds the 
rate per mile of the portion of railway contracted to be constructed, 
and if on the average over the said period there shall have been 
earned by the company net profits equal to not less than 10 per 
cent. per annum, the said above-named parties shall receive twenty- 
tive per cent. of the gain to the company from the said purchase. 


Powers of directors. 


62. The business of the company shall be managed by the di- 
rectors. 

63. Subject to the restrictions herein contained, and in addition 
to all other powers herein contained, the directors shall have power 
to do the following things in the name and on behalf of the com- 
pany: 

[a] To earry out and to carry into effect, with all the powers of the 
company itself, all or any of the objects and powers of the com- 
pany as expressed In the memorandum ol association, is also 
and without prejudice to said generality. 

[7] ‘Lo raise or cle te nd any action, ye tition, or other legal proceed- 
Ings, ane to abandon, COMMPPOULISe, and settle the sulbe, when 
and upon such terms as they may deem expedient. 

[c] To purchase, or acquire, or ieu, or lease any property and 
effects, whether heritable or movable, real or personal, which 
they may deem requisite for the purposes of the company, and 
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that either absolutely or perpetually or for any term of years 
and upon such terms and subject to such ground rents, feu 
duties, rents, or other charges as they may deem expedient, and 
also toacquirethe right of use of anv such property and effects, 
heritable or movable, real or personal, as aforesaid. 

To erect any houses or buildings or alter, renew, repair, or im- 
prove any houses or buildings, whether erected by the com- 
pany or not,as they may think desirable or proper for the 
advantage of the company. 

To purchase or acquire the good willand personal property of 
any kind whatsoever and the credits and effects of any other 
Person OP persons OF COMMpany carrying on a like business, or 
Lo amalgamate with this COMPANY any such Person or Company 
upon such terms and conditions as they may think fit. 

‘To sell, feu, exchange, sub-let, or otherwise dispose of the com- 
pany's property, whether heritable or movable, real or per- 
sonal, or any part thereof, upon any terms they may think fit. 
To insure against risk by fire or other risk any building or 
property of the COTMPany, 

To execute and sign and issue in the name of the company all 
deeds of security and other deeds and all receipts and other 
documents and writings they may think necessary, and for 

that Purpose to Use the COMpanyes seal, 
[7 | To enyage all superintendents, secretaries, treasurers, 
accountants, solicitors, managers, agents, correspond. 

ents, clerks. and servants of the company, and also to discharge 
the same. 
To refer disputes to arbitration and to compromise any debt 
or claim due to or by the COTM pany. 
To give time te any debtor for the payment of his debt. 

To take the heritable or movable, real or personal, property 
of any debtor or his equitable Interest Ino any property as a 
Security for the pavineenbor ih satisfaction or part satisfaction 
of any debt due by him to the company. 
To draw, accept, make, renew, and endorse any bill of ex- 
change or promissory note that hav be deemed hecessary for 
the purposes or business of the company. 
To enter into any contracts with such persons as they shall 
think fit, whether such person shall be members or directors 
or the partners or partner of a member or direetor of the com- 
pany or not; and every member or director with whom any 
such contract may be entered into shall be entitled to the 
profitand benetit thereof to the same extent as though he 
were not a member or director of the company. 
To aces pr any cohnvevance or lease of anV property or lil 
1Nigks from any Person or Persons, whether such prePson or per- 
sons shall be a member or members or director or directors or 
otner officers of the company or his or their partner or part- 
ners, and such person shall be entitled to the profit and benefit 
thereot to the same extent as though he were not a member, 
director, or officer of the company. 
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[p] To open a banking account in the name of the company; 
and every sum paid on behalf of the company which shall 
amountto the sum of €20 and upwards shall be paid by cheque 
on the bankers of the company, such cheque to be signed by 
any two directors. 

[y¥| ‘to provide a common seal, to be kept by such person and in 
such manner as the directors may think fit. 


64. The directors may also establish offiees, agencies, or local 
boards in any of the States or countries In which by the memoran- 
dum of association they are entitled to do or hold anything, and 
mav make such regulations for the management of such offices, 
agencies, or local boards as they may from time to time think proper, 
and for that purpose they may appoint local boards, consisting of 
such persons and possessing such powers and holding such qualifi- 
cations as the directors shall from time to time determine: and, 
farther, the directors may appoint in the United Kingdom, as well 
as in any of the said States and countries, managers, agents, secre- 
turies, treasurers, oflicers, clerks, and servants, with such remunera- 
tion and at such salaries as they may consider advisable, and may 
pay the expenses occasioned thereby out of the funds of the com- 
pany, and may from time to time discontinue all or any branch 
oftices, AVeNCles, or local boards, and nay remove or suspend ut any 
moment all or any of the members of any local board and all or 
anv of the managers, agents, secretaries, treasurers, officers, clerks, 
or servants of the company for such reasons as they may think 
proper and advisable and w ithout assigning any cause. 

65. The directors may from time to time appoint a president of 
the COMPany, ahd also il Vice ‘president, who, in the absence of the 

president, may actin the president's name and place as presi- 
ISS dent of the company. All deeds, powers of attorney, instru- 

ments, and other documents re quiring, according to the law 
ol any State, COUNLPY, province, or dominion, to be subseribed or 
executed on behalf of the company by the president of the company 
alone or in conjunction with the secretary of the company, mav be 
<9 subscribed and executed on belalt of and so as to bind the eom- 
pany by the president or vice-pres! lent appolnted iis aforesaid, and 
by the secretary of the company, where his subseription is also 
necessary. 

66. The directors shall have the power to make temporary invest- 
ments of the company’s fands in the United Kingdom or in any 
colony of her Inajesty or in anv foreign State or COUNTY, and that 
in such way or upon such stocks, shares, bonds, debentures, or se- 
curities as they may from time to time approve, and they may from 
time to time realize such temporary investments and Invest of new 
in whole or in prart. 

OT, The directors may from time to time borrow for the purposes 
of the company such sum or sums of money as they may from time 
tu time think proper, and they — make and Issue for any money bor- 
rowed such bonds, deeds of securitv, and other deeds, vouchers, 
documents, shares, acts, matters, and things as are authorized by the 
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memorandum of association of the company and as they from time 
to tine consider proper, 

68. Money may be borrowed for the purposes of the Company with 
a stipulation, if approved by a general meeting, that the security 
may be converted into preference or other shares or stock of the 
company. 

69. In the event of any moneys being borrowed for the purpose of 
the COMM pany on the terms of the securities for such Monevs being 
convertible into shares, the directors fay cre ate and issue such new 
shares, either preferential, ordinary, or deferred, as may be neces- 
sary for carrying such conversion into effect. 

70. The directors shall have power, by the signature of the man- 
aging director or secretary, with tha counter-signature of one of their 
number, to draw, aecept, make, or endorse bills of exchange, drafts, 
promissory notes, and ¢ hhequye s, and to grant recelpts lor money bor- 
rowed on behalf and for the purposes of the company ; but for the 
Purpose of eranting nite rim receipts lor Mahey recelved to be lent 
on mortgage or bond of the company and of authenticating notices 
or reports, allotment letters, coupons, or interest or dividend war- 
ir director or secretary alone 
ime to time authorized by the 


~ 


rants, the signature of the managit 
shall be sudicient on his being from 
directors nc ording ly 

ree The clay Clors shall have pow r to appornt such person “as they 
may think fit, whether a member of their own body or not, to be 
managing director, and from time to time revoke such appotntment. 
They may delegate to such Tra to director all or Quy of the 
powers hereby made exercisable by the directors, except those relat- 
Ing to shares and borrowing, and any others as to which special pro- 
Visions Inconsistent with such del vation herein contained, and thev 
shall have power to fix the remuneration of such managing director. 

72. It shall be lawful for the directors, subject always to the sane- 
tion of the company, to arrange terms for the amalgamation of the 
COMMpPany with any otter COMMpanY, or the amalgamation of any 
other COMMpany W ith the Cobipany,or for the disposal of the business, 
estate, and effects of the company, or any part thereof, respectively, 


; 

i 
; 
4 


to any other commany, or hor the cule or transference of the business, 
estate, and effeets of any other COMMpPany, oF any part thereof, re- 
spectivi Iv, to the ¢ Paty, and on any such case Upon such terms 
and in sueh manner as the directors shall think fit,and the direetors 
shall have power todo all such things as may be necessary for carry- 
Ing such amalvam ition, sale, purchase, or other disposition 
1s!) Into efleet, so far as a resolution or special resolution of the 
company is not by law necessary for such purpose ; and in 
case any ferims so arranged by he directors include or make neces- 
sary the dissolution of the company, the company shall thereupon 
be dissolved. | 
70. Phe directors may on behalf of the company enter into 
arrangements with the liquidators of any company authorized to 
make such arrangements as are contemplated by the T61st seetion 
of “the companies act, 1862.” and they may apply any shares in 
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the capital of the company for the time being unissued for the pur- 
pose of carrying out such arrangements. 

74. The company shall have power to use official common seals 
under “ the companies seais act, 1564.7 in such foreign or other 
countries as the directors shall determine, and the directors shall 
have power to appoint any agent or agents, committees or com- 
mittee, abroad to be duly authorized agents of the company for the 
purpose of affixing or using such foreign common seals, and they 
may impose such restrictions on the use thereof as they shall 
think fit. 

79. The company’s funds shail not be used in purchasing its own 
shares, 

76. In no case nor under any circumstances shall personal labil- 
itv attach to any director for anything done or omitted to be done 
by him in good faith, although loss arise; further, no transaetion 
actually made or entered into on behalf of the company by the 
directors shall be invalidated or in any way prejudiced by reason of 
any breach of the regulations imposed by the preceding articles. 


Borrowing power. 


77. It shall be the duty of the directors to regulate the borrowing 
of money hy the COTIpPANYV 1 such manner that the total umount 
borrowed shall never exceed a sum equal to one thousand pounds 
per tnile of railway belonging toor in COUPSE of construction hy the 
Company for the time being, pO Lede threat every person taking 
trom the COMMpany or hy aisslorlitnie nt any boud, or debenture, or 
entitled to assume without Inquiry that no such excess las taken 
place; and provided further, that no ona fide holder of any obliga- 
tion or security shall be prejudiced by any such excess which may 
have taken place. 

75. Every deed of security issued by the company for securing 
money borrowed shall be under the common seal of the company, 
duly stamped. The respective holders of or other persons entitled 


to such deeds shall proportionably, according to the amount of 


mortgage, or other obligation or sé CUTILY of the Company shall be 


monev secured thereby or contained thi rer, be entitled to be paid 
out of the property and assets of the COMPANY, Including any unpaid 
capital for the time, the respective sums in such deeds of security 
mentioned anid the interest thereo!l without any preference or 
priority one above another by reason of priority of date of any such 
deeds of security or otherwise howsoever, providing and declaring 
also that the capital ol the Company shiall hot he called, except 
for the payinent Of money borrows l,toa gvreater extent than £6 
a share. 

40. A register of deeds of =f curity and transfers thie reof shall be 
made and kept by the company at its registered office, in which 
shall he entered the number and date of every such deed, and the 
date of every transfer, and the sums secured, and all other necessary 
particulars for giving full information with respect to such deeds 
of security and trausfers. Such resister may be perused free of 
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charge at all reasonable times by any of the holders of the bonds or 
debentures or securities whatsoever of the company. 

1M) SO. No transfer of a deed of security shail be valid against 
the company unmiess and until it be registered in the said 


register of deeds of se curity and transfers thereof, 


Sl. Without prejudice to what is otherwise contained in these 

articles or in the memorandum of association, it Is hereby provided ae 
that the rr Sy ctive lenders to the Company or any of them hay also, 
either in the pi bcd pal deeds of si curity or separately or otherwise, 
recerve hiorlyvage sor other securities or bonds, certificates, or obli- 
gations creating Interests In mortgages or other securities of or upon 
all Or any railway or ratiroad nid Its plant, rolling stock, rates, and 
revenues orany of them belonging to or vested in) the company, 
and thatin such form and-teansferable in such a Way as nav, ac- 
cording to the law of the State i which the premises <0 to be mort- 
eaged or charged are situated, be competent; and, further, and 
Without prejudice as aforesaid, the directors shall have power to 
grant, execate, and deliver, in name and on bebalfof and for the 
company, all proper or necessary deeds of trust or mortgage or other 
deeds or certificates whatsoever of or in the premises, and to do and 
act in all other respects with all the powers of the company. 


Disqualification of directors. 


S?. The office of director shall be vacated— 
1.) lf he ceares ic hold the due qualification, 

(2.) It he holds any oflice or place of protit under the COMPANY 
other than that of managing director. 

(+. ) [ he becomes of unsound mina Or bankrupt, or compounds 
with his creditors, or is convicted of auy erime. 

Se. All acts done ly any heclitig of dir Clors, or of il conimittee 
of directors, or by aduve persons acting as a director, or as chairman 
or deputy chairman of directors, or as chairman of any meeting of 
directors or of any committee of directors shall, notwithist: nding Linat 
it be afterwards discovered that there Was sorte defect ln the it}? 
portent of auy such dire cClor or pe rsol, OF Persols acting as atore- 
said, or that they or any of them were disqualitied, be as valid as if 
every such person liad been duly appointed and was qualified to be 
a director. 

Rotation of directors 


S4. At the ordinary meeting to be held in the vear ISS1 and at 
the ordinary meeting in every subsequent year one-third of the di- 
rectors for the time beng, or the nearest number to one-third, shall 
retire from office 
SS. The directors to retire in any vear shall be those who have 
been longest in office, and in ease of equality in that respect shall, 
unless the directors agree amongst themselves, be determined by lot. 
S6. A retiring director shall be re-eligible. 
S7. The company at the general meeting at which any directors ad 
retire in manner aforesaid shall fill up the vaeated offices by electing 
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a like number of persons, unless it be necessary to elect more or 
fewer in order to give effect to a resolution for altering the number 
of directors. 

SS. If at any meeting at which an eleetion of directors ought to 
tuke place the places of the Vacating directors are not filled up the 
meeting shall stand adjourned till the same day in the next week, 

a- at the same time and place; and if at any such adjourned meeting 
the places of the vacating directors are not filled uy the vacating 
directors, or such of them as have not had their places filled 
191 soup, shall continue in office until the ordinary meeting in the 
next vear, and so on from time to time until their places are 
filled up. 

So. The company may from time to time in general meeting in- 
crease or reduce the number of directors and alter the qualification 
of directors. 

0. Any casual vacaney occurring In the board of directors may 
be tilled up by the directors, but any person so chosen shall retain 
his office so long only as the Vacallog director would have retained 
the same if no Vacancy had oecurred. 


Proceedings of directors. 


9. The directors nay meet together for the dispateh of business, 
ogo adjourn, and otherwise regulate their meetings as thev think fit, 
and determine the Quorum necessary for the transaction of business 
by the board of committees. Until ot:oerwise fixed, the quorum for 
a bourd meeting shall be two directors. 

92. All hectihngs of directors shall be ‘held in the United King- 
dom of Great Britaia and [reland. 

whe. QJuestions al Isle al anv meeting of directors shall be decided 
by il majority of votes In cuse of an eq tality of Votes, the chair- 
tian shall have a second or casting vote. 

Of A director may at anv time summon a meeting of the di- 
rectors, 

95. The directors may eleet one of the directors as chairman of 
the directors and determine the period for which he is to held office, 
and may also, it they think fit. choose another director to act as 
deputy chairman for the same period. If no such chairman or 


cle pully chairman be elects d. or if at any Ineeting the chairman or 
deputy chairman be not present He the time appolnted for holding 
dad the same, the directors present shall choose one of their number to 


be chairman of such meeting. Any chairman or deputy chairman 
elected as aforesaid shall cease to hold office on becoming disqualified 
as a director. 

46. The directors may delegate ahy of their powers to committees 
consisting of such members of their body as they think fit. Any 
committee so formed shall in the exercise of the powers so delegated 
conform to any regulations that may be imposed on them by the 
directors, 

97. A committee may elect a chairman of their meetings. If no 
such chairman be elected, or if he is not present at the time ap- 
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pointed for holding the same, the members present shall choose one 
of their number present to be chairman of such meeting. 

98. A committee may adjourn as they think proper. Questions 
at any meeting shall be determined by a majority of votes of the 
members pone sent, and in case of an equal division of votes the chair- 
man shall bave a casting vote. 

99. The directors shall cause minutes to be made in books pro- 
vided for the purpose-— 

Ist. Of ail appointments of officers made by the directors; and 

2d. Of all orders made DV the directors or by committees of di- 
rectors: and 

od. Of all resolutions and proceedings of the directors and com- 
mittees of directors. 

And ny such minute as atore said, if signed by any person 

19Z purporting to be the chairman of the meeting to which it re- 
lates, or of the next me ila of the direetors, or of the same 
committee, shall be receivable in evidence without any further proof. 


aoe : . : —* 
Dividends oy bonus - and reserye fund. anad general PrOVISIONS. 


100. The directors may, with the sanction of the company In gen- 
eral meeting, from time to time declare a dividend or bonus to the 
menibers in proportion to their shares, but no dividend or bonus 
shall be made except out of nett profits, as shown upon the. balance- 
sheet, Which shail from time to time have been examined and passed 
by the auditor, but it may be either in cash or shares, or partly 
both. 

101. The directors may at any time in any year pay such sum or 
sums as thev think fit on aecount or in anticipation of dividend or 
by way of interim dividend, 

102. It shall be the powers of the directors, before recommending 
any dividend or bonus, to set aside out of the profits of the COM pany 
such sums as they think proper as a reserve fund to meet contin- 
gencles, provide agalust losses, or for equalizing dividends, or to cover 
depreciation or diminution tn value of any property which shall from 
tine to time be acquired by the company,or for any other purpose 
of the company sanctioned by the company, and the directors may 
invest the sum so set apart as a reserve fund upon such securities as 
thev may from tite to time approve. 

105. In any case where the board taay think fit, purchases or in- 
vestments of any kind —, and when the general or reserve funds or 
otherwise may be made and conveyances or securities taken and held 
In the names of the trustees to be named by the directors. 

104. No member shall be entitled to receive payment of anv div- 
idend or bonus in respect of ashare or shares whilst any moneys 
may be due or owllig from him to the COTMpany 1 respect of such 
share or shares, and any dividend or bonus which but for this pro- 
Vision might be pavable to hit nay be set off by the Colpany 
against the debt owing to the company from such member. 

10). livery dividend or bonus payable in) respect of any share 
held by several persons Jointly may be paid to and an effectual re- 
ceipt given by any of such persons. 


——< ti a. a ed 
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106. All dividends and bonuses remaining unclaimed for three 
years after having been declared may, by a resolution of the direet- 
ors or of a general meeting, be appropriated to and retained by the 
company, but the directors may at any time thereafter, if they should 
so think fit,as a matter of grace and favor, authorize the payment 
thereof to any claimant or claimants who shall adduce a title thereto 
to the satisfaction of the direetors. 

107. No dividend or bonus shall under any circumstances what- 
ever bear interest against the company. 


Dissolution. 


108. If the directors shall pass a resolution recommending the 
company to be dissolved, and a general meeting shall, in pursuance 
of such recommendation, resolve that the COn pany shall be dissolved 
and a second general meeting shall contirm that resolution, then the 
company shall thenceforth subsist and carry on business for the pur- 
pose only of winding upits affairs, and its affairs shall be wound up, 

and it shall be dissolved in accordance with and subjeet to 
193 = the provisions of * the companies act, 1862 and 1867,” which 

are and may be applicable to the voluntary winding up of a 
company under the same on the occurrence of an event on whieh it 
is provided that a company under the same may be wound up 
voluntarily. 

10%. Farther, if four or more members qualified in terms of the 
thirty-sixth article hereof shall request the directors In writing to 
convene an extraordinary general Dee le of the members to con- 
sider the propriety and expediency of winding up the company, they 
shall be bound to do so; and if at such meeting it is resolved that 
the company shall be dissolved and wound up anda second gen- 
eral meeting shall confirm that resolution, then the course provided 
In the immediately preceding article shall be followed and carried 
out, 

110. The majority necessary to carry any resolution, as set forth 
in the two immediately preceding articles, shall not be less than 
two-thirds in value of the members present, personally or by proxy, 
at the aforesaid mectings. 


Accounts. 


111. The directors shall cause true accounts to be kept of the 
company’s business and transactions, and of all sums of money 
received and CN]M nded by the COMPA, and the matters in respect 
of which such receipt and expenditure take place, and of the credits 
and liabilities of the company. 

112. A statement of the company?s true financial position, made 
up veariy to such time in each Vear as the directors nay annually 
determine, shall be laid before the immediately following ordinary 
general meeting, and which meeting shall receive and consider the 
same. 

Audit. 


113. Once at least in every year, namely, preparatory to the an- 
*)*? SS hae 


a? ee ee | 
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nual ordinary ceneral meeting, the aAccOoOUnTLS of the Company shall 
be examined and the correcthess of the annual financial statement 
ascertained by one or more auditor or auditors to be appointed by 
the company. 

11-4. ‘| he auditor or auditors shal! be appointed bv the COMM pany 
at the first ordinary meeting of the company, and thereafter at the 
ordinary rerdye ral mecting in each year, 

115. The auditors need not, but may, be members of the com- 
pany; but no person is eligible as an auditor who is interested 
otherwise thin cis al The miber it) any transaction of the company, and 
no director or other officer of the company is eligible during his 
COntLINUHCe Th OLlice. 

116. The remuneration of the auditors and their term of ofhice 
shall from THe to time be fixed Ly the COTM pany ‘ty general mieet- 
Ing, and until otherwise ordered by general meeting there shall be 
only one auditor; but a firm appointed as auditors shall be reck- 
oned as one wuditor. 

liv. Any auditorshall be re- 

11s. If any casual vacahney OCcCUTs in the otlice ol auditor the 


Higible Ot) quitting his othice. 


directors shall supply if 
Li9=. every auditor shall be supplicd with a COPY of the annual 
financial statement, and it shall be his dutv to examine the same 
with the accounts and vouchers relating thereto. 
120. love re auditor shall bya 22 UCCCSS to all the books and aceounts 
kept by the company. Tle may, at the expense of the com- 
164 pultiyv, ¢ miploy accoubtants or other Persois lo HSSIst him in 
Investigating such accounts, and he may, in relation to such 


ACCOUTS, ¢ xalmine the Lire Clors or any ofhicer of the COD pany. 

I21. The auditors shall certify to the members the correctness of 
the annual financial statement, and they may give such Information 
to the members on the state of the COMPANY'S allairs as they may 
think fit, 


Notices. 


12? A notice — served by thi Company Upon any member, either 
personally or by sending it through the post in a prepaid letter 
addressed to such member at his registered place of abode. 

Ie. All notices directed to be given to the members shall, with 
respect lO any share to which Persons are jointly entitled, be viven 
Lo whieh ver of sueh pr rsons 1s harmed first 11) the revister of tiem- 
Ly Ss, “nid Hnaoli@e sa given shall be sullicient notice Lo all the holders 
of sucl 

12-4 Ln note if si rved by post shall be deem d LO have been 
served on the day following that on which the letter containing the 
same Was posted, and in proving such service it shall be sutlicient 
to prove that the letter containing the notice Wiis properly ad- 
dressed and pul into the Prost ottice, 

Zo. Any member residing out of the United Kingdom may 
name an address within the United Kingdom at which all notices 
shall be served upon him, and all notices served at such address 
shall be deemed to be well served. If he shall not have named 


THE OREGONIAN RAILWAY CO. (LIMITED), 179 


such an address he shall not be entitled to any notice of any gen- 
eral or other meeting whatsoever, and a notice of any meeting 
advertised in any Dundee newspaper shall be held sufficient notice 
to all shareholders, wherever residing, of all such meetings. 

12. All notices shall be deemed to have been served Upon the 
holders of stock or stock warrants and upon members residing out 
of the United Kingdom who have not named an address for service 
Within the United Kingdom if thev shall be advertised in one 
daily newspaper published in Dundee, and all notices required by 
law to be erven by advertisement shall be widvertised 1) the like 
HhewWespaper. The Company shall not be bound to serve notice on} 
the holders of stock or share warrants or on such members in any 
other manner. 


Interpretation clause 
+ ee [In the construction of these articles, unless repugnant to the 


context. the singular shall include the plural, the masculine the 
feminine. and vice versa. and the words Interpreted ov this elause 


shall bear the meanings next hereinafter assigned to them, viz: 

105) =6Wrords } Men 2 assioned t 

The « pars | i i un > = nem mnndum of 

1 rt =n Keel 

‘ tn" | +} r I rs j j 1 or 
i ‘ oe | | . th- 
pour 

hal Phe sha [ apritcr lewd anneal 
}! t ! { iy \ ling 
-” 

Nie) Share! ' , " they 
! i 

{, i; te ( (; \ ar | 
ie 7 i rie ! be ‘ 
WW ! { Iti- 
i! 

Ie liials 

1) | t bret 

secretin Th 1 ' 

cet) pera? i: I pany. 

Month \ i 

The regis! The regist " | 0 tute 

Wor inter ol M 
1) : deed Ln morteag 
rf < \ t ‘lf I 1 1 level r 
teu ved or wry 
I i 
Company's regulation I reguiutio we. f wenent 
ft? f } 
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Names, addresses, and description of subseribers. 


Airlie, of Cortachy Castle, Kirriemuir, in the county of Forfar. 
William Lowson, of Dundee, in the county of Forfar, inerchant. 
Thomas IL. Cox, of Dundee, in the county of Forfar, merchant. 
John Leng, Ol Kimbrae, Newport, in the county of life, hews- 
paper proprietor. 
P.M. Cochrane, of Dundee, in the county of Forfar, merchant. 
Alex. Ilenderson, of Dundee, In the cCOunTY of lorfar, merchant. 
Alex’r Nicoll, of Dundee, in the county of lorfar, merchant. 
James Stevenson, of Duadee, in the county of Forfar, dyer. 
Johu M. Watson, of Dundee, in the county of Forfar, stockbroker. 
William) Mackenzie, of Dundee, in the county of Forfar, stock- 
broker. 
Dated the 50th day of April, ISSO years. 
Witness to thre above spormpanture Bis 
WM. ARTHUR BELL, 
Apprentice to Messrs. Pattulo & Thornton. 
Solicitors, | Bank Street. Dundee. 


196 And thereupon and thereby the said Oregonian Railway 

Company, Limited, became and is a daly incorporated com- 
pany, with the rights, powers, privileges, and franchises mentioned 
and desertbed in said memorandum and articles of association, and 
said corporation has its registered office at Dundee, in Scotland, and 
owns a railroad in the State of Oregon and transacts business in 
Oregon, and has duly complied with the laws of the said State of 
Oregon for the regulation of foreign corporations doing business 
therein and with all the foreign laws herembetore set out and re- 
ferred to. 

That at all the times herein mentioned the defendant was and 
still is a corporation under the general incorporation laws of the 
State of Oregon, having its principal place of business at Portland, 
in) said State, ane that Its powers, dutie s, rights, and franchises are 
duly set forth and disclosed in the certain articles of incorporation 
of defendant, duly made and executed, which articles of iIncorpora- 
tion of defendant are in words and figures to the effect as follows: 


197 Article Q of Incorporation af the Oregon Railway and Navigation 
Company hiled Sune 15, S70. 


Know all men by these presents that we, the undersigned, Henry 
Villard, James B. Fry. Artemas IL. Hlolmes, Christian Bors, W. H. 
Starbuck, and Chas. E. Bretherton, all of the city and State of New 
York, and H.W. Corbett, C. IL. Lewis, J. N. Dolph, Paul Schulze, 
amd TL. Thielsen, all of Portland, Oregon, do hereby associate our- 
selves as a corporation under the reneral Incorporation laws of the 
State of Oregon, and do hereby adopt the following articles of In- 
corporation : 


«, 


«, 
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Article I. 


The name of the corporation shall be * The Oregon Railway and 
Navigation Company.” 


Article II. 


The duration of the corporation shall be ninety-nine years. 


198 Article III. 


The business of this corporation shall be— 


First. To construct and equip the following railroad and telegraph 
lines, namely: First, a line along the south side of the Columbia 
river, between Portland and Umatilla: seeond,a line from Umatilla 
across the Blue Mountains, through the Grande Ronde Valley, in 
a southeasterly direction, to a point on the east State line of Oregon, 
towards Boisé City; third, a line from Umatilla to Wallala, in 
Washington Territory ; fourth, a line from Wallula, in Washing- 


. 


ington ‘Territory, by way of Weston, southwardly, to a point of 
Intersection with the line ry Odre (root) Se condly deseribed : litth, from 
Walla Walla, in Washington Territory, in a northeasterly direction, 
by Davton, to the Snake river; sixth, from a potnt on the Snake 
river, in Washington Territory, near the mouth of the Palouse river, 
along the vallev of the Palouse river, ina northeasterly direction, 
to the head-waters of the Spokane river; and to maintain and oper- 
“ate such railroad, te legraplh line, anal branches, Carry fre lorlit nied 
Pusseneers thereon, and receive tolls tor same 
Second, To purchase or consolidate with or le ase oT Opn rate and 
maintain, on such terms as may be agreed upon, any railroad or 
railroads in Oregon, Washington, Idaho, or Utah, with its or their 
rolling stock. equipme hts, or appurtenances, and to complete the 
same to its authorized terminus 
Third. To facilitate and assist the construetion, building, exten- 
sion, equipment, and operation.of any railroad line, steamship line, 
or steamboat line in Oregon, Washington. or Idaho, or steamship 
line running from Portland to any other ports on the Pacific Ocean 
and connecting or Intending to connect or exchange trathe with the 
railroads, steamships, or steamboats of this corporation, and for such 
purpose to subseribe for or purchase the stocks or bonds of any com- 
pany owning or operating any such railroads, steamships, or steam- 
boats; to guarantee or otherwise secure the payment of any such 
b neds or the ititerest thereon by pole lore or lhnortgage of the property 
of this corporation or any part thereof or otlLerwise, and to consoll- 
date with or to lease or contract for the operation and maintenance 
of anv and all such railroads, steamship or steamboat com- 
199  »anies. so aided, and to obtain from Congress or the Legisla- 


‘ ’ rae ‘ . 
tures of Washington, Idalio, and Utah Territories the neces- 
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sary charters or other legislative authority for the extension of the 
railroads of this company into said ‘Territories or for the carrying 
out of any other of the « ects herein specified 

Fourth. To build, purchase, and own and run steamships between 
the ports of Portland, Astoria, Victoria, Sitka. San Francisco, or any 
other ports inthe North Pacific Ocean, and steamboats on the Colum- 
bia, Willamette, and Snake rivers, and aiso to build, purchase, and 
own docks, piers, warehouses, locks, ferry-boats, stages, and other 
means of transportation in connection with the railroads, steamships, 
and steamboats above mentioned. 

Fifth. To purchase or acquire lands or lots, whether adjacent or 
contiguous to its railroads, docks, or Warehouses or not, and to hold, 
possess, Improve, lease, sell, mortgage, or otherwise dispose of such 
lands in such manner as may be deemed fit. 

Sixth. To borrow money on bonds, notes, or otherwise tor the gen- 
eral PUPpPOses of the corporation, and to mortyage its railroads, stealn- 
ships, stenmiboats, franchises, rolling stock, and any and all other 
property to secure the pavdnent thereof, 

Seventh. Todo all other things HecessaPry OF proper for the accomn- 
plishiane hit of the oblects above ol OL citi d. 


Article IV 


The principal ofhice of the COMPANY shall he at Portland, it) (ore- 


CTO). 
Article V. 


The capital stock of the company shall be six millions (86,000,000) 
of dollars (increased to $24,000,000) 


Article VI. 


Such capital stock shall be divided into Sixty theusand shares of 
one hundred dollars eaeh. 


"OO Article VII. 


Three direetors shall form a quorum of the board of directors, 
whatever may be their number. 


Article VITTI. 
IT. W. Corbett, JAN. Dolph, and C. E. Brethertou, or anv two of 
them, are hereby appointed to open stock books, receive subserip- 


tions, and organize the company. 


In witness whereof we have to these presents, executed in tripli- 


q> 


q> 


b 


THE OREGONIAN RAILWAY CO. (LIMITED). 183 
cate, set our hands and seals this twelfth dav of June, in the year of 
our Lord one thousand eight bundred and seventy-nine. 
HENRY VILLARD, 
By CILAS. E. BRETHERTON, 
Attorney-in- Facet. 
ARTEMAS IL. HOLMES, 
By CHAS. Eo BRETHERTON, 
Attorney-in- Faet. 
WILLIAM HTH. STARBUCK, 
By CHAS. bk. BRETHERTON, 
Attorney-in- Faet. 
JAMES B. FRY, 
By CHAS. E BDRETHERTON, 
Allorne y-in- Fact. 
CURISTIAN BORS, 
By CHAS. E. BRETHERTON, 
Atlorne y- in- Fuet. 
CHAS. FE. BRETHERTON. 
H. W. CORBETT. 
C. H. LEWIS 
J. X. DOLFH. 
PAUL SCHULZE. 
H. THIELSEN, 
By CHAS. E. BRETHERTON, 
Attorney-in- facet. 
Witness: 
LR. MOORES. 
C, LANGSTAKE. 


20] SPATE OF OREGON, a. 
County of Multnomah, | 


Be it remembered that on this 12th day of June, 1879, before me, 
the undersigned, a notary public in and tor said county and State, 
personally appeared the within-named Chas. Ek. Bretherton, known 
to me to be the identieal prePson described in and who exceuted the 
Within instrument as the attorney-in-fact of Llenry Villard, James B. 
Irv, Artemas Tf. Holmes, W. HE. Starback, PL. Thielsen, Christian 
Bors, and acknowledged to me that he executed the same in ihe 


— 


name and as attorney-in-fact of said Henry Villard, James B. Fry, 
Artemas I]. Holmes, W. HL Starbuck, Hf. Thielsen, and Christian 
Bors and iis the act and deed ot siiicl ae nry Villard, James 1}. I'ry, 
Artemas HL. tlolmes, W. IL. Starbuck, IL. Thielsen, and Christian 
Bors for the uses and purposes therein mentioned. 

ln witness whereof | have hereunto set my hand and notarial 
seal on the day and year above written, 

IR. MOORES, 
Notary Public. 
STATE OF OREGON, . 
County of Multnomah, J ty 


Be it remembered that on this 12th dey of June, 1879, before me, 
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the undersigned, a notary public in and for said county and State, 
personally appeared the within-named Chas. i. Bretherton, H. W. 
Corbett, ©. HL. Lewis, J. N. Dolph, and P. Schulze, known to me to be 
the identical persons described in and who exeeuted the within in- 
strument, and acknowledged to me that they executed the same as 
their act and deed tor the uses and purposes therein mentioned, 

In witness whereof i have hereunto set my hand and notarial! 
seal on the day and year above written. 

I. R. MOORES, 
Notary Public. 


Supple mentary Articles of Tneorporation. 


Whereas at the annual meeting of the stockholders of the Oregon 

Railway and Navigation Company, held at the office of said corpo- 

ration, In the city of Portland, in the State of Oregon, on the 

202. 19th day of June, A. D. 1552, the following resolutions were, 

by the vole of the holders of more than three-fourths of the 

capital stock of said company and by the unanimous vote of all the 
stock represented at said hieeting, adopted, hamelyv: 

Resolved, That the directors of this company be, and they are 
hereby, Instructed and directed to file, as soon as they can be rea- 
sonably prepared and executed, supplementary articles of InCcorpora- 
tion amending article IIT of the present articles of this company by 
Inserting at the end of subdivision VIL of article [IL of the original 
articles the following subdivisions : 

VIII. Toconstruct and equip the following railroad and telegraph 
lines, namely : 

lirst. A line from the city of Walla Walla, in Washington ‘Ter- 
ritorv, Ina generally northeasterly direction, to Snake river, at or 
near Texas Ferry, and thence following the valley of the Snake river 
to Lewiston, in Idaho Territory, with a branch from a point on said 
line about three miles south Of Grange ( ILY, in il generally easterly 
direction, to the said Clty of Lewiston. 

Second. A line from the said city of Walla Walla to the town of 
Pendleton, in the county of Unatilla, in the State of Oregon. 

Third. A line from a janction with the present railroad of said 
company between Phe Dalles and Umatilla, in the State of Oregon, 
ata point ator near the mouth of John Day’s river, up the valley of 
sald river a distance of about ninety miles, to the big bend of said 
river, With a branch from said itne from a point at or near the 
mouth of Rock ereek, up the valley of said Rock creek, to a point 
about thirty males distant from the mouth thereof, 

fourth. A line from a junetion with the road of said company 
extending from The Dalles to Umatilla, in the State of Oregon, at or 
nearthe mouth of Willow ereek, up the valley of Willow creek, to 
the town of Heppner. 

hitth. A line from a point of junction with the present lo- 
203 cated line of said company’s road trom Umatilla to Baker City, 
at-or near the mouth of Butter creek, up the valley of Butter 
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creek, to a point thirty miles distant from the said point of junction, 
and to maintain and operate such railroad and telegraph lines and 
branches and carry freight and passengers thereon and receive tolls 
for the same. 

Know all men by these presents that we, the undersigned, Henry 
Villard, A. HW. Holmes, W. HL. Starbuck, C. H. Lewis, J. N. Dolph, 
S.G. Reed, Wm. Endicott, Jr., Geo. M. Pullman, Henry Failing W. 
S. Ladd, and C. H. Prescott, being all the directors of the Oregon 
Railway and Navigation Company, in pursuance of said resolution, 
do hereby adopt the following: 


Supple mentary Articles of Incorporation of the Ovegon Railway and 
Navigation Company. 


The Oregon Railway and Navigation Company hereby adopt the 
following supplementary articles of Incorporation in addition to its 
present articles of incorporation for the purpose of engaging in the 
new enterprises or business pursuits hereinafter specified in addi- 
tion to the enterprises deseribed in the original articles of Incorpora- 
tion and in the same manner as if there were inserted at the end of 
subdivision Vil of article II] of the original articles the following 
subdivision : 

VILL. Toconstruct and equip the following railroad and telegraph 
lines, namely ; 

First. A line from the city of Walla Wolla,in Washington Terri- 
tory, in a generally northeasterly direction, to Snake river, at or 
near Texas Ferry, and thence following the valley of Snake river to 
Lewiston, in Idaho ‘Territory, with a branch from a point on said 
line about three miles south of Grange City, in a generally easterly 
direction, to the said city of Lewiston. : 

Second. A line from the said city of Walla Walla to the town of 

Pendleton, in the county of Umatilla, in the State of Oregon. 
204 Third. A line from a junction with the present railroad of 

said company between The Dallas and Umatilla, in the State of 
Oregon, at a point at or near the mouth of Jolin Day's river, up the 
valley of said river a distance of about ning ly tniles, tothe big bend 
of said river, with a branch from said line froin a point atoranear the 
mouth of Rock creek, up the valley of said Rock creek, to a point 
about thirty miles distant from the mouth thereof. 

Fourth. A line from a junction with the road of said company 
extending trom The Dallas to Umatilla, in the State of Oregon, at or 
near the mouth of Willow creek, up the valley of Willow creek, to 
the town of [leppner. 

Fitth. A line trom a point of junction with the present located 
line of said company’s road from Umatilla to Baker City, at or near 
the mouth of Butter creek, up the valley of Butter creek, to a point 
thirty miles distant from the said point of Junction, and to main- 
tain and operate such railroad and telegraph lines and branches 
und to carry freight and passengers thereon and receive tolls for the 
saine. 
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In witness whereof we have to these presents, executed in tripli- 
cute, set our hands and seals this Oil day of July, in the year of our 
Lord one thousand eight hundred and eighty-two. 


In presence of— ((Signed) HL. Villard. [SAL | 
(Signed) W.'T. Hume. | (Signed) Artemas HL. Holmes. [seat 
(Signed) Joseph Simon. | (Signed) W. IL. Starbuck. SEAL. 

Signed and sealed by— | (Signed) C. TL. Lewis. SEAL. 
MH. Villard, A. TL, Holmes, | (Signed) J. N. Dolph. [SEAL | 
W. Hl. Starbuck, S. G. + (Si) forned ) S. G. Reed. ISEAL, 
Reed, Win. Endicott, Jr., | (Signed) Win. Endicott, Jr. SEAL. 
wud Geo. M. Pullman. (Signed) Geo. M. Pullman SEAL. 

In the presence of— | (Signed)  Tlenrv Failing. SEAL. 
(Sie ned) i. aS. Tyndale. (Signed) WS. Ladd. [SEAL | 
(Signed) C. A. Spofford. (Signed) C. HL. Prescott. [SEAL | 
200 STATE OF OREGON, 


County of Multnomah. } 


De i remenibered that (>t) the Od day of July, A. 1). ISS2 before 
the undersigned, a notary public in and for said county and State, 
personally lpr pres — the above-natied 6 II. Lewls, J. N Dolph, 
Henry Failing, W.S8. Ladd, and C. TE Prescott, who are known to 
me to be the identical persons deseribed in and who executed the 
foregolig instru lit, “ania acknowledge dto me that they executed 
the same tor the uses and purposes therein mentioned, 

In Lestimion ys whereot LT have li reunto set my haatid aid -eal the 
day and vear above written. 

(Signed) W.TTUME, 
[sh \l | Notary Public in and jor the State of freqon, 


STate oF NEw YorK,. |. 
(ity and Cur ty of New York, | ae 

Be it remembered that on this Ist day of August, 1SS2, before 
me, Elector LI. Tyndale, a commissioner of the State of Oregon In 
and for the State of New York, personally appeared the above- 
named TLenry Villard, Artemas TL. Holmes, William EL. Starbuck, 
Simeon G. Reed, William Endicott, Jr, and George M. Pullman, 
who are known to tne to Lie th pve rsOljs deseriby d 1h) and who exXe- 
cuted the horegoing lnistrum hit, and tha V seve rally acknowledwed iO 
me that they executed the same freely and voluntarily and for the. 
uses and purposes therein mentioned. 

In witness whereof I lave hereunto set my hand and affixed my 
oflicial seal on the date abeve written. 


(Signed) HECTOR H. TYNDALE, 


[SEAL | Commissioner for Oregon in New York. 
POG That on or about the first day of August, ISS], by an in- 


denture of lease of that date, the plarntitl by ing thereto daly 
authorized under the laws aforesaid, and of this State, and under 
the memorandum and articles of association hereinbefore set forth, 


a al 
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demised unto the defendant a eertain railway or railroad, the same 
being the railroad owned by the plaintiff in the State of Oregon as 
aforesaid, together with certain: stations, depots, and other property 
connected therewith and belonging thereto, the property of plain- 
tiff, for a term of ninety <1X years from the date thereof: and the 
defendant, being thereto duly authorized by law and its said articles 
of Incorporation and by the resolution of its board of directors, in 
COouside ration thereof, did by the terms olf suid Indenture of lease 
covenant and agree, among other things, to pay to the plaintiff 
therefor the vearly rental of twenty-eight thousand pounds sterling 
money of Great Britain in equal half-vearly payments on the fif- 
teenth of May and eleventh of November ta each vear In advance. 

That upon the execution of said indenture of lease the said de- 
fendant entered Into Poss ssion of said demise property anid las 
continued in the enjoyment of the same to the present time, but that 
on the fifteenth day a May, ISS4, the defendant, pretending that 
neither it nor the plaintiff were authorized or empowered by law to 
enter lato said indenture of lease, tendered and offered to restore ps 
session of sald demised property to plaintifh in its themcondition, but 
that at the time of so offering and tendering to restore said property 
the sume Was bot 1h equally good CONCGILION as oO repair, equipment, 
und value to the plaintitfias when received by the defendant and as 
contemplated by the terms of said leasing, and the defendant pre- 
tenes d ta disavow sata le use 

That thereupon plaintiff would not accept said surrender so oilered 
by defendant, but requested defendant to continue in the possession 
ai sala property and road and oO erate the “athe oO prevent losses 
Winch bialartat otherwise result from suddenly discontinuing such 
cope ration Upon the Th rstanding that no act by the satd det thdant 
In continuing the operation of said road should in any manner 


j 
tion taken by it as aforesaid or in any posidion it might thereatter 
take in respect to said lease In any suit, action, or proceeding, and 
on the further understanding that the plaintiff thereby made no ad- 


mission that the said lease is other than valid and binding in all 


prepudice or work any disadvantage ic. said defendant itn «thie prost- 


particulars, ated that such Operacvlon of the road by the defendant 
should in no way prejudice the rights of the plamntil ander or in 
respect ol sald lease. 

That upon said understanding defendant consented to retain its 
posse ssion of sald property, 3 

That a written memorandum of said understanding and consent 
was entered into between the plaiti?, acting by its agent Im that 
behalf, and the defendant, which memorandum was in the words 
and tigures and to the effect following—that Is to say: 


M morandu hei. 


The Oregon Railway and Navigation Company having asserted 
the legal Invalidity ao! the lease execut 7 to that COMPANY by the 
Oregonian Railway Company. Limited, dated August, ISS], and 
disavowed and disclaimed any obligation thereunder, and having 
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offered to restore and tendered to the company last mentioned the 
property purporting to be demised by said lease, and Edmund Rob- 
ertson, representing the said Oregonian Company, having requested 
Mr. T. Jefferson Coolidge, president of the said Oregon Railway and 
Navigation Company, to continue the operation of the railroad 
purporting to be demised by said lease for the purpose of 
207 ~=preventing embarrassments and losses which might result 
from suddenly discontinuing the operation of the said  rail- 
road, Mr. Coolidge has expressed his willingness to use his efforts to 
procure the operation of said road to be continued for the period of 
six months from the present time, so far as the same may be ac- 
complished without serious loss to the Oregon Railway and Naviga- 
tion Company, but it is understood that he ineurs hereby no legal 
obligations, either personal or on behalfof said company; and it 
Is also understood that no act by him or by said Oregon Railway 
and Navigation Company in so continuing the operation of said 
road shall in anv manner prejudice or work any disadvantage to 
sald Oregon Ri: iw avand Navigation Company in the position t aken 
by said COMMANV as aforesaid or in any position it om iV hereafter 
take in respect to satd lease In any suit, action, or proceeding, or 
otherwise. It is further expressly understood that the said Edmund 
Robertson on behalf of the Oregonian Railway Company, makes no 
admission that the said lease is other than valid and binding in all 
particulars, and that this paper shall in no way prejudice the rights 
of the Oregonian Railway Company under or in respect of said 
lease. 
Dated New Yerk, May 15, i884. 
T. JEFFERSON COOLIDGE, 
President O. BR. w& N. Co. 
EDMUND ROBERTSON, 
Atforney-0i laet for thie Oregonian Railway Company, Limited. 


That the defendant has been in possession of said demised prop- 
erty from the date of said indenture of lease to the present time. 

That, though ee ‘sted thereto by the platutitf, the defendant has 
refused and ne wleet d to pray’ to pp daintiff the sum of fourteen thou- 
sand pounds sterling, the tustallment of rent which as aforesaid be- 
eame due under said indenture of lease on the fifteenth day of May, 
ISS-L, and the same and the whole thereof remains due and unpaid. 

That the equivalent of said sum of fourteen thousand pounds 
sterling is the sum of S6S,15 1.00. 

Wherefore plaintil prays judgment against said defendant for 
said sum of 868,151.00 in lawful money of the United States, with 
lawful interest thereon from and after the said 15th dav of Mav, 
ISS4, and for the costs and disbursements of this action. 

H. H. NORTHUP, W. B. GILBERT, 
W. WHALLEY, & PAUL R. DEADY, 


Attorneys for Plaintit. 


a 
2 
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Unitep Srates or America, | . 
District of Oregon, ig 
I, Hugh Roger, being first duly sworn say: I am the managing 
agent of the plaintiff above named within the State of Oregon, and 
that the foregoing amended complaint is true, as I verily believe. 


HUGH ROGER. 


Subscribed and sworn to before me this 15th dav of August, 1884. 
PAUL R. DEADY, 
[SEAL ] Notary Public for Oregon. 


208 Due service of a copy of the above amended complaint is 
hereby admitted to have been duly made on me, at Portland, 
Multnomah county, Oregon, on this 15th August, 1SS4. 


DOLPIHT, BELLINGER, MALLORY & SIMON. 
Endorsed: Filed August 15, 1884. Ro EL. Lamson, clerk. 


And afterwards, to wit, on Monday, the 18th day of August, 1SS4, 
the same being the Soth judicial day of the regular April term of 
sald court—present, the Hlonorable Matthew ¢ Deady, United 
States district judge, presiding—the following proceedings were had 
in sald ease, to wit: 


In the Circuit Court of the United Statc. for the District of Oregon. 


THe OREGONIAN Rattway Company, Limited, 
iis No. L085. 


THe Oregon RAILWAY AND NAVIGATION Company. J 


Avucust 18, 18S4. 

Now, at. this day, comes the defendant in the above-entitled 
eauuse, by Mr. Cyrus A. Dolph, of counsel, and, upon motion of said 
defendant, it is ordered that it have until September 5th next in 
which to demur or answer. 

And afterwards, to wit, on the oth dav of September, 1884, there 
was duly tiled in said court an answer to amended complaint 1n) 
words and figures as follows, to wit: 


Answer ta Amended Complaint. 


In the Circuit Court of the United States for the District of Oregon, 


THE OREGONIAN Rattway Company, Limited, Plaintiff, ) 
Ux, 
Tire OREGON RAILWAY AND NAVIGATION CoMPANY, itive: 4 


The defendant answers the amended coinplaint herein— 
That it has no knowledge or information sufficient to form a be- 
lief as to whether the plarmtitl Vas at anuy thine or Is a Corporation 
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created or existing under or by virtue of an act of Parliament of 
the United Kingdom of Great Britain and Treland entitled An act 
for the incorporation, regulation, and winding up of trading com- 
panies and other associations, dated and passed August 7, 1862, and 
of the acts amendatory there Oloras tom hetla q plaistitl at any time 
Wasor is 4 COrporatlon by virtue of an act of said Parliament, Or as 
to Whether plaimtil at any tine Was or is at alla Corporation, 

Thi de fe radanet lets hea knowl du or Information sullien if to fi rih 
il belief as to whether the Perso 1 thie amended complaint lhieli- 
tions d or as to whether any Persons, Ot) the 50th dav af April, ISSO), 
or atany time, in pursuance of any provisions of the sald alleged 
companics act or of the provisions of any act of said Parliament or 
at all, made or entered into or executed any memorandum of asso- 
Clation entitled “A inemoranduam of association of the Oregomlan 
Railway Company, Limited,” or as to whether any memorandum of 
association Was at all made, executed, or cntered into at any thine in 
words and figures or effect as recited and set forth in satd amended 

complaint 
2Oo That defendant has no knowledge or information sufficient 

to form a belief as to whether the persons inthe said amended 
Complaint mentioned, or as to whether ahnV persois on the 50th day 
of April, PSSO, or atcany time, in pursuance of any provisions 
ot the siild sills wed, or of any uct ol thie siti Parliannz ht, or al all. 
made or entered into or executed any articles of association or de- 
livered any articles of association to the registrar of the yout ~iock 
COTMPati les, as Fe quired DY section li af sale “all om 8 | act, or other- 
wise, or as to whether such alleged registrar did at any time retain 
or register any tie morandum or articles of assoclation or c rtity the 
Cregontan Railway Company, Limited, to be ncorporats door to be 
limited, or as to whether any articles of association were at any time 
made, executed, or entered into in words or figures or effect, as set 
forth in said cLilie nded complaint 

That defendant denies that plarmtue became or 1s Ve sted with the 
riglits, powers, privileges, or franchises to build, construct, recon- 
struct, divert, equip, OWT), Operate, rr “nse, stre, trabsier, or dispose oft 
or purchase or otherwise acquire, hold, operate, use, work, or deal in 
any railway or railways, railroad or railroads, or branch or exten- 
sion thereof, or telegraph or telephone lines, warehouse or ware- 
houses, or building or buildings for receiv'ng or storing grain or 
other produce In the State of Oregon, Califormia, ar Nevada, or ith 
the Territori sot Washington or ld bia, or ol Carrving pPuaisselvers or 
freight in either of said States or Territories; and that defendant 
has no knowledge or information suilicient to form a belief as to 
whether said plaintiff became oris an incorporated company or had 
or has any of the other rights, POWers, privileges, or franchises 
mentioned or described in said alleged memorandum or articles of 
association, 

That defendant has no knowledge or information suflicient to 
form a belief as to whether plaintiff has its or any registered office in 
Dundee, in Seotland, or elsewhere, or transacts business in the State 
of Oregon or has complied with the laws of said State for the regu- 
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lation of foreign corporations doing business therein, or with the 
foreign laws as set out In said complaint, or has complied with any 
foreign laws so as to entitle or authorize it to transact business in 
the State or elsewhere. 

That defendant bas no knowledge or information sufficient to 
form a beliet as to whether the plaintifl ownsa railroad in the State 
of Oregon. 

That defendant admits that it is and was during the times in the 
complaint mentioned a corporation duly incorporated under the 
laws of the State of Oregon : but defendant denies that it ever had 
or has the Power, right, or franchise to purchase or lease any rali- 
road or rallroads in the State of ¢ yregon., 

That defendant denies that at uny time plaintill demised unto 
it the railway or railroad in the complaint mentioned, and defendant 
allege s that about the first day of August, ISS1, the president and 
assistant secretary of the defendant signed an instrument in writing 
and affixed thereto defendant's COPpPoOrale sé al, which Instrument was 
In its terms such an Indenture of lease as is described in the amended 
complaint, and is, in fact, the instrument so desertbed : buat defendant 
denies that either piaintill or defendant was at any time authorized 
to enter into said or anv indenture of leasing, and defendant alleges 
that both the plaintiff? and the defendant were without the power 
or authority to enter Into such contract, that the State of ¢ lregon did 
not authorize or consent to such contract o1 leasing or to any leasing 
by thie piatntill or taking In lease of the defendant of satd railway, 
and the said pretended agreement was uc cuthorized and void. 

That it is true defendant, tEprOns the execution of sald pretended 

lease, entered into the prossessiou of said railway and so con- 
210 tinued to the loth day of M iV, ISS4, but defendant denies 

that since said last-named date it has or now Is In Possession 
of the same under or In pursvlahce of the said pret ndded lease, 

And the defendant alleges that at all times since said loth of May, 
1SS4, it has had and now has prosst ssion of said railway property in 
pursuance of the memorandum of agreement between T. Jefferson 
Coolidge, iis president of the fondant, anid Medmund Leck rison, as 
attorney-in-fact for plaintiff, which memorandum is set forth in the 
amended complaint. Defendant denies that at the time of tender- 
Ing and offering to restore said property the same was not in equally 
” wd condition as to POPRALP, COULep tabs ht, or value as when received 
from plaimtih by defendant. 

Defendant denies that any sum of money is unpaid and due plain- 
tiff from defendant, and it alleges that it has fully paid the rental 
provided for in said pretended lease for the full period during which 
It held possession of said railway under the same, being for the 
period ending on said Doth day of Mav, 1SS-4. 

Wherefore defendant prays Judgment against plaintiff for its costs 
and disbursements herein. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Atlori us for Defendant. 
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STATE OF OrneGON,  ) 
: 8s: 
County of Multnomah, | 


I, Theodore Wvgant, being first duly sworn, say that I am Secre- 
tury of the defendant and that | have read the foregoing answer 
and believe the sameto be true. 

THEODORE WYGANT. 

Subseribed and sworn to before me this 5th day of September, 
1SS4. 

W. T. HUME, 
(SEAL. | Notary Public in and for Oregon. 


Service upon us of copy of within answer this day is hereby ad- 
mitted, September 2, 188-4. 
WHALLEY, NORTITUP & DEADY, 
at (ounsel for Plaintiff. 


Mudorsed : Filed September 5, ISS. R. H. Lamson, clerk. 


And afterwards, to wit, on the Oth day of Ss ptember, ISS4, there 
was duly filed in said court a stipulation in words and figures as 
follows, to wit: 


In the Cireuit Court of the United States for the District of Oregon. 


Tur OrneGoNtan Ratnway Company, Limited, Plaintiff, ) 
is, > 


Tur Oregon Rarway axp Navigation Courany. Defendant. J 


It is hereby agreed between the plaintiff? and defendant in the 
above-entitled cause that the plaintiff may have ten days from this 
date in which to move, demur. plead, or reply to the answer of de- 
fendant to the amended complaint im this cause. 

DOLVH, BELLINGER, MALLORY & SIMON, 
Defendant's Attorneys. 


Mndorsed: Filed September 6th, 1854. R. HE. Lamson, clerk. 


And afterwards, to wit, on the 9th day of Septem ber, ISS4, there 
was duly filed in said court a demurrer in words and figures as fol- 
lows, to wit: 


211 In the Cireuit Court of the United States for the District of 
Oregon. 


The Orecoxtan Raiway Company, Limited, Plaintiff, | 
is, 


Tue Orecon Raitway axp Navigation Company, Defendant. J 


And now comes the above-named corporation plaintiff, by its at- 
torneys, Northup & Gilbert, and J. W. Whalley, and demurs to the 


’ 
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answer of the defendant herein filed for the reason that said answer 
constitutes no defense to the cause of action in the complaint al- 
leged. 
NORTHUP & GILBERT, J. Mo. WHALLEY, 
Attorneys for Plaintiff. 


Unitep SrTares or AMERICA, ) 
. . . “ SS : 
District of Oregon, J 


Due service of the within demurrer is herebv admitted to have 
been made on us, at Portland, Multnomah county, Oregon, on this 
the 9th day of September, 1SS4. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Defendant's Attorneys. 

Endorsed: Filed September 9, 1SS4.. R. HH. Lamson, clerk. 

And afterwards, to wit, on the 9th day of September, ISS4, there 
was duly filed in said court a notice in words and tigures as follows, 
to wit: 


In the Cireuit Court of the United States for the District of Oregon 


THe OreGontan Raipway Company, Limited, Plaintiff, ) 
rs. 


THe Oregon Raitway AND NAVIGATION Company. Defendant. 


To the above-named defendant, and to Sflessrs. Dolph, Bellinger, 

Mallory & Simon, its uttorneyvs., 

GENTLEMEN: Take notice that on Monday, the loth day of Sep- 
tember, ISS-4, at the hour of 10 o'clock a. m.. of said day, or as soon 
thereafter as counsel ean be heard, the poleunnn till, bv Its attorneys, 
will, at the United States eireuit court room, at Portland, Oregon, 
move the above-entitled court to set down for hearing, aut a day 
certain, the demurrer herein filed by the plaintiff to the answer of 
defendant. 

Respectfully yours, 
W. B. GILBERT ayxp J. W. WHALLEY, 
Aiforneys for Plaintiff. 


Unitep Sratres oF AMERICA,) —_- 
District of Oregon, “Yaga 
Due service of the within notice is hereby admitted to have been 
made on us, at Portland, Multnomah county, Oregon, on this the 9th 
day of September, ISS fH. 
DOLPH, BELLINGER, MALLORY & SIMON, 
Desi ndant s Altlorne 8. 


Kidorsed : Filed Septem ber oY TSS4. Lamson, clerk. 
And afterwards, to wit, on the 11th day of September, 1SS4, there 
was duly filed in said court a stipulation in words and figures as 


follows, to wit: 


29— 25 | 
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212 In the Cireuit Court of the United States for the District of 
(oregon. 


The Ornrecoxran Rar~pway Compasy, Limited. Plaintiff, 


as, 
Tue Orrcos Rarway axnp Navicariox Company, Defendant. J 


lt is hereby stipulated and agreed by and between the plaintif 
and defendant, herein acting by and through, their respective attor- 
Hnevs, that the demurrer to the answer here file d shall be heard, the 
eourt Colmsenting, on the first day the above-entitled eourt shalt micet 
iter Suturday, the 2Oth d i\ 7) Septem ber, A. D. 1884. 
NORTHUP & GILBERT anxp J. W. WHALLEY, 
Attorneys for Plaintitis. 
DOLPH, BELLINGER, MALLORY & SIMON, 
tlorne ys for 1) iL ndant. 


Mudorsed: Filed September 11, 1884. R. TL. Lamson, clerk. 


And afterwards, to wit, on Monday, the loth dav of September, 
ISSd. the same being the 69th judicial day of the regular April term 
of said court—present, the TLonorable Matthew PL Deady, United 
Stutes cistrict midere, presiding —the following proceedings Were 
lad in such case, to wit: 


ln the Cireuit Court of the United States for the District of Oregon. 


The Orrgoxntan Rarpway Coupany. Limited. 
vs. No. LOQ30. 
Tht OrrGon Rattpway anp Navigation Company. J 


SEPTEMBER 15, ISSA. 

Now, at this day, comes the plaintiff in the above-entitled cause, by 
Mir. Jolla J. W halle, and the defendant, by Mir. Charles J. Dellinger. 
of cous |. anal. Upon motion of said dete nidant, it Is ordere d that said 
defendant be, and its hereby, allowed to withdraw its answer to 
the amended complaint herern and file an amended answer thereto. 

And atterwards, to wit, on the 16th day of September, 1S54, there 
was duly filed in said court an answer to amended answer in words 
and figures as follows, to wit: 


Answer fa hie nded Complaint, 


In the Crreuit Court of the United States for the District of Oregon. 


The OrneGcontan Rateway Company, Limited, Plaintiff, ) 
se. 


Ture Orrcon Rattway anp Navigation Company, Defendant. J 


The defendant answers the amended complaint herein— 
That it has no knowledge or information sutlicient to form a belief 
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as to whether the plaintiff was at any time or is a corporation ere- 
ated or existing under or by virtue of an act of Parliament of the 
United Kingdom of Great Britain and Ireland entitled an aet for 
the incorporation, regulation, and winding up of trading companies 

and other associations, dated and passed August 7, 1862, and 
212) of the acts amendatory thereof, or as to whether plaintiff at 

any time was orisa corporation by virtue of an act of said 
Parliament, or as to whether plaintiff at any time was or is at alla 
corporation, 

The defendant has no knowledge or information sufficient to form 
a belief as to whether the persons in the amended complaint men- 
tioned, or as to whether anv persons, on the 50th dav of April, ISSO, 
or at any time, in pursuance of any provisions of the said alleged 
companies act or of the provisions of any act of said Parliament or 
at all made or entered into or executed any memorandum of asso: 
ciation entitled “A memorandum of association of the Oregonian 
Railway Company, Limited,” or as to whetherany memorandum of 
assoclation Was at all made, executed, or entered into at any time 
In Words and fivures or eflect, as recited and set forth in sald 
amended complaint, 

That defendant has no knowledge or information suflicient to form 
a beliefas to whether the persons in the said amended complaint men- 
tioned, or as to whether any persons on the 50th Cay of April, ISSO, 
or at any time, In pursuance of any provisions of the said alleged or 
of any act of the said Parliament or at all made or entered into or 
exyecuts , cutis articles of assoclation, or iT il Ae i d any articles of uss0- 
Clation to the registrar of the joint stock COM pathiles as required by 
Section li Ol Sald calle ore d act or othe rwise or as to whether such al- 
leved registrar did at any time retain or register any memorandum 
or articles of association or certify the Oregonian Railway Company, 
Limited, to be Incorporated or to be limited or aus to whether any 
articles of association were at any tine made, executed, or entered 
into in words or fivures or ellect as set forth in said amended com- 
plaint. 

That defendant denies that plaintiff became or is vested with the 
rights, powers, privileges, or franchises to build, construct, recon- 
struct, divert, equip, OWT, operate, lease, sell, transfer, or dispose ot or 
purchase, or otherwise acquire, hold, operate, use, work, or deal In 
anv railway or railways, railroad or railroads, or vranch or exten- 
sion thereof, or telegraph or telephone lines, warehouse or ware- 
houses, or building or buildings for receiving or storing erail Or 
other produce in the State of Oregon, California, or Nevada, or in 
the Territories of Washington or Idaho, or of carrving passengers or 
fr berlit In either of said States or ‘Ti rritories ; and that defendant has 
no knowledge or information suflicient to form a belief as to whether 
said plaintit! became or is an incorporated company, or had or has 
anv of the other rights, powers, privileges, or franchises mentioned 
or deseribed in said alleged memorandum or articles of association. 

That defendant has no knowledge or information sufficient to form 
a belief as to whether plaintiff has its or any registered office in Dun- 
dee, In Scotland, or elsewhere, or transacts business in the State of 
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Oregon, or has complied with the laws of said State for the regula- 
tion of foreign corporations doing business therein, or with the 
foreign Jaws as set out in said complaint or has complied with any 
foreign laws so as to entitle or authorize it to transact business in 
this State or elsewhere 

That defendant has no knowledge or information sufficient to form 
a belief as to whether the plaintiff owns a railroad in the State of 
Oregon. 

That defendant admits that it is, and was during the times in the 
complaint mentioned, a corporation duly incorporated under the 
laws of the State of Oregon: but defendant denies that it ever had 
or has the power, right, or franchise to purchase or lease any rall- 

road or railroads in the State of Oregon. 
215 That defendant denies that at any time plaintiff demised 

unto it the railway or railroad in the complaint mentioned, 
and defendant alleges that about the first dav of August, ISSI1, the 
president and assistant secretary of the defendant signed an instru- 
ment in writing and atlixed thereto defendant’s corporate seal, which 
Instrument was in its terms such an indenture of lease as is de- 
scribed in the amended complaint, and is, in feet, the Instrument so 
deseribed, but defendant denies that either plamtith or defendant 
Was al any tithe authorized to enter Into satd Oorany Indenture ot 
leasing, ana dete rida alleges that both the plarititl and the dle- 
fendant were without the power or authority to enter into such con- 
tract ; that neither the president hor secretary of defendant had 
authority toexecute for or on behalt of defendant such or any in- 
denture of lease: that the State of Oregon did not authorize or con- 
sent to such coutract or leasing or to any leasing by the plaintith or 
taking in) lense of the det hadant ot sald railway; that the stock- 
holders of defendant did not at any time assent thereto, nor did a 
majority of them do so, and that the said pretended agreement was 
unauthorized aud void. 

That it is true defendant, upon the execution as aforesaid of said 
pore tended r gece, ehtere 7 nite PrOssCSS1ON of sata road, atid sv COll- 
tinued to the loth dav of Miaiy A.D. 1SS4. but defendant denies that 
since sald last-named date it has been or now is in possession of the 
same underor in pursaance of th 


e suid pret nade d lease or otherw ise 
than at the special request of plaintif? for the accommodation of 
plaintifl ana sol AY to brevet lossy - Which trnielit otherwise result to 
plaintiff from discontinuing the operation of such road in aceord- 
ance with the termsof a written memorandum of agreement entered 
Into on said day Dy the defendant through its president and by the 
plaintiff through Edmund Robertson, its attornev-in-fact, which 
memorandam of agreement is set forth in the complaint. 

And detendant all os that at all times since the said tender of 
Possesslon by i termdant LO plaatn iff if has lead and how has pposses- 
sion of said railway and pray rity 1 ssid Instrument pretended to 
be demiised sol ly in pursuahee ol the satd avreement of Mav both, 
1SS4. 

That defendant denies that any sum of money is unpaid and due 
plaintiff from defendant, and it alleges that it has fully paid the 
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rental provided for in said pretended lease for the time during which 
it held possession of said railway under the same, being for the term 
ending on said May 15th, 1SS4. 

That defendant denies that at the time of tendering and offering to 
restore said property the same was notin equally good condition as 
Lo repalr, equipment, or value as when received by defendant, 

Wherefore defendant prays judgment against plaintiff for its costs 
and disbursements herein, 

DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Defendant. 


STATE OF OREGON, 
( ounty of Multnomah, J 


> aN 


I, Theodore Wvygant, being first duly sworn, sav that I am secre- 
tary of the defendant above named; that Lhave read the foregoing 
answer, and the same is true as I verily believe. 


THEODORE WYGANT. 


Subscribed and sworn to before me this 15th day of September, 
A. D. 1S8S4. 
W. T. HUME, 
[SEAL | Notary Public in for Oregon, 


Endorsed: Filed September 16, S84.) R. H. Lamson, clerk. 


914 And afterwards, to wit, on the 17th day of September, 
ISS4, there was duly filed in) said court a demurrer to 
amended answer in words and figures as follows, to wit: 


In the Cireuit Court of the United States for the District of Oregon. 


Tue OreEGONIAN Ratteway Company. Limited, Plaintiff, 
is, 
The Oreco~n Raitway anno’ Navigation Company, Defendant. 


Now comes the plaintiff above named, by and through Its attor- 
neys, Whalley, Northup & Deady, and demurs to the amended an- 
swer to the ann nded COM plait tiled dierein on the 16th dav of 
September, ISS4, for the renson that the said amended itiswer does 
not constitute a defense to the action ° 

WHALLEY, NORTHUP & DEADY axp 
W. bB. GILBERT, 
Attorneys for Plaintelf. 


Service of a copy of the foregoing demurrer is hereby accepted 
and acknowledged this 16th day of September, ISS4. 
DOLPH, BELLINGER, MALLORY & SIMON, 
Altlorne ys for Defendant. 


Unxitep STaTes OF AMERICA,! | 
District of Oregon, “ty 


We, the undersigned, hereby certify that we have examined the 
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of law. 


WHALLEY, NORTHCUP & DEADY. 
Endorsed: Filed September 17, ISS#t Ro TL. Lamson, clerk. 


And alte rwarads, to wit, (oti the lath day of September, ISs4. there 
was duly filed in said court a stipulation in words and figures as 
follows, to wit: 


In thie (ireult Court of the Cant | States for the District of Oregon 


The OrrcoxnraAn Rareway Company. Limited. Plaintiff, ) 


_ 


The Orecon RAILWway AND NAVIGATION Company, Defendant. J 


It is hereby stipulated and agreed by and between the parties to 
this action, Ly cutie through them re = pce live allorhneys, that the de- 
pmiurrer filed Tek In to the ate hided itis Wer filed herein, the court 
COnsenling, shall be lreard on the seventh day of October, 1Ss-4. 

Wo. B: GILBERT axp WILALLEY, 
NORTITUP & DEADY, 


, “a —_ 
Atlorne Ws for Plaintiti 


DOLPH., onELLINGER, MALLORY & SIMON, 
Attorneys for Ly tendant 


} 


Endorsed: Filed September 17th, ISst#. R. HL. Lamson, clerk, 
by G. G. Gammans, deputy, 


And afterwards, to wit, on the 24th dav of September, ISS4. there 
was duly filed in said court a notice In words and tigures as follows, 
to wit: 


Z1y [fn the Cireuit Court of the United States for the District of 
Oregon. 


The Ornecoxtan Rareway Company, Limited, Plaintiff. 


: 


THe Orroon RaArway and Navigation Company, Defendant. | 


To the above-named defendant corporation and to Messrs. Dolph, 
Bellinger, Mallory VW SiOn, ts attornevs : 


Sm 
Please take notice that on Weadne sday, the ?4th day of Sopte ri toe ". 
A.D. ISSh, at the hour of 10) oelock a.m. of said dav, or as soon 
thereafter as application can be heard, the above-named pelatmtiil 
will, by its attorneys, undersigned, py} ly to the clerk of the above- 
named court, at lus office, in the eitv of Portland, in the district of 
Cdr pratt, for thi ISSUE CE by hi or ac TH 
person in) Dundee, Scotland, ino the United Kin 


lo some proper 
] “4 


(GOTT Y Ob] Carecnt 


’ 
— 


Britain, to be chosen by said clerk, in the want of the parties ‘not 
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agreeing on the person to whom said commission shall issue, to 
take on behalf of the plaintiff herein the testimony by deposition 
of the following-named witnesses, namely: Thomas Thornton, 
solicitor, of Dundee, Scotland; David Ferguson, secretary ¢ regonian 
Railway Company, Limited, residing at Dundee, Scotland, and John 
J. Reid, registrar of joint stock companies, residing at Edinburg, 
Scotland: said testimony, when taken, to be read and used on the 
trial of this cause on behalf of the plaimtil; all or either of them 
to be examined for the plamtiff upou the direct interrogatories to 
be attached to said commission, and such cross-Interroga tories as 
you may prepare to be attached by said clerk. 
Very respectfully yours, 
NORTIIUP & GILBERT axp 
J. W. WHALLEY, 
Attorneys for Plaintiff. 

Disrricr OF OREGON, ss: 

Service of the foregoing notice Is bie reby accepted, at Portland, in 
sald district, this the 1th day of Septem be r, A. D. 1SS4, and all 
further service is hereby waived. 

DOLPH, BELLINGER, MALLORY & SIMON, 


Detendants Attorneys. 


endorsed: Filed Septem be r 24, ISS4 R. U1. Lamson, clerk, 
And afterwards, to wit, on the 29th day ot September, ISS4. there 


was duly filed in said court a notice 1) words and figures as follows, 
ty) WIL: 


In the Circuit Court of the United States for the District of Oregon. 


THe OrneGontan Rattway Company. Limited, Plaintiff. 
vs. 


THe Oregon Rattway AND Navigation Company, Defendant. 


To the above-named defendant and to Messrs. Dolph, Bellinger, 

Matlory & Simon, its attorneys: 

Please take notice that on Monday, the Oth day of (oetober, ISs4, 
or as soon thereafter as counsel can be heard, at the court-room of 
the above-entitied eourt, at Portland, in the distriet of Oregon, at 
the hour of ted o clock a. m. of sald 6th dav 7 | (detoln r. ISS4. the 
above-named plaintiff will, by its counsel, make an application to 

Hon. Matthew P. Deady, judge of said court, to settle the 
216 interrogatories to be addressed to the Witnesses, ‘Thomas 

Thornton, John J. Reed, aud Daniel Ferguson, and to be 
attached to the commission allowed herein. 

Dated this September 24, 1Ss t 

NORTHUP & GILBERT & J. W. WHALLEY, 
Attorneys jor Plaintiff. 


Service of the foregoing notice, by a duly certified copy, accepted 
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at Portland, in said county and district, this 29th day of September, 
A. D. 1534. 
DOLPH, BELLINGER, MALLORY & SIMON, 
Atlorneys for the Defendant Above. 


Endorsed: Filed Septeruber 29, 1884. R. IL. Lamson, clerk. 


And afterwards, to wit, on Wednesday, the Sth day of October, 
1884, the same being the 3d judicial day of the regular October term 
of said court—present, the Honorable Matthew P. Deady, United 
States district judge, presiding—the following proceedings were had 
In said case, to wit: 


In the Circuit Court of the United States for the District of Oregon. 


Ture OrnreGontan Raitway Company, Limited, ) 
's. > No. 1035. 
Tue Orecon RAILWAY AND NAVIGATION COMPANY. 
, OcTOBER 8, 18S4. 
This cause having heretofore been heard on the demurrer to the 
amended answer herein and argued by Mr. John W. Whailev and 
Mr. William B. Gilbert, of counsel for plaintiff, and by Mr. Cyrus 
A. Dolph and Mr. Charles B. Dellinger, of counsel for the defendant, 
and taken under advisement by the court, and now, at this day, the 
court being tully advised in the premises, it is ordered that said de- 
murrer be, and the same is hereby, overruled ; and upon motion of 
sald plaintiff, it is ordered that it be, and it hereby is, allowed to file 
a motion to strike out the amended answer herein as frivolous: and, 
upon motion of said defendant, it is ordered that it have until the 
eighteenth Instant to amend or withdraw said answer. 
And afterwards, to wit, on the Lith day of October, 1SS4, there 
was duly filed in said court a motion in words and figures as follows, 
Lo WIL: 


In the Cireuit Court of the United States for the District of Oregon. 


THe Oregonxtan Rattway Company, Limited, Plaintiff, 
iy i 
THe Oregon Rattway AnD NaviGaTion Company, Defendant. | 


And now comes the plaintil above named, by its attorneys, and 
upon leave of the court for that puryose first had and obtained’ 
moves the court upon the pleadings and record in this eause to strike’ 
out the last-amended answer of the defendant herein tiled for the 
reasons following : 

lirst. Said last-amended answer waives all other answers in said 
cause and said last-amended answer is frivolous in that it raises no 
material issue por does it tender any material issue. 

J. W. WHALLEY ann NORTHUP & GILBERT, 
Attorneys for Plaintiff. 


| 


if 
; 


a 


- 
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217 Due acceptance and service of a certified copy of the fore- 
going motion is hereby acknowledged on this 13th day of 
October, 1884. 
DOLPH, BELLINGER, MALLORY, & SIMON, 
Altorneys for Defendant. 


Endorsed: Filed October 14, 1884. R. H. Lamson, clerk, by G. 
G. Gammans, deputy clerk. 


And afterwards, to wit, on the 18th day of October, 1884, there 
was duly filed in said court a second amended answer in words and 
figures as follows, to wit: 


In the Cireuit Court of the United States for the District of Oregon. 


THe OrkeGontan Raitway Company, Limited, 
is 


THE OrEGON RAILWAY AND NAVIGATION COMPANY. 


The defendant answers to the amended complaint— 

That it denies that the plaintiff, pretending to be the Oregonian 
Railway Company, Limited, was at any time or is a corporation 
created or existing under or by virtue of any act of Parliament of 
the United Kingdom of Great Britain and Ireland entitled “An act 
for the incorporation, regulation, and winding up of trading com- 
panies and other associations,’ dated aud passed August 7, 1862, and 
of the acts amendatory thereof, or that it was at any time an incor- 
poration by virtue of any aet of said Parliament or is at all an in- 
corporation. 

The defendant admits that the several sections in the amended 
complaint mentioned of that certain act of said Parliament therein 
referred to contain the provisions recited In said complaint, and that 
it alleges that there is no other or further provision of the said act 
or of any act of said Parliament or law of said kingdom relating to 
the powers of corporations created or existing under the laws of 
said kingdom; that the provisions so recited comprise all the pro- 
visions of the laws of said kingdom in respect to the powers or au- 
thority of corporations created or existing under the laws of said 
kingdom; that said laws do not confer upon the plaintiff any power 
or authority to lease its said railroad property or franchises, 

That defendant has no knowledge or information sufficient to form 
a belief as to whether the persons in the amended complaint men- 
tioned, or as to whether any persons at any time, in pursuance of 
any provision of said companies.ict, or of any act of said Parlia- 
ment or at all, made or entered into or executed any memorandum 
of association entitled “A memorandum of the association of the 
Oregonian Railway Company, Limited,” or as to whether any memo- 
randum of association was at all made, executed, or entered into at 
any time, in words or figures or effect, as set forth in said amended 
complaint. 

That defendant has no knowledge or information suflicient to 


‘ Le Reed 
26— 254 
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form A belief as to whether the persons in the said amended com- 
plaint mentioned, or as to whether any persons at any time, in pur- 
suance of aly provisi ynof the said alleged or of any act of the said 
Parliament oratall made or entered lito or executed any articles of 
assoclation or delivered alti’ such articles to the registrar of the 
| 1 7 of said alleged act, 

or otherwise. or as to whether such registrar did at any time 
218 retain or register any mie morandum or articles of association 

or certified the said Oregonian Railway Company, Limited, 
to be ine rporat lorto be limited or as to whether any articles of 
association Were al iv time made, executed, or entered into in 
words or ncviures or ¢ fleet, as set forth in said amended complaint, 


ad ’ ‘ ’ r t } ? , | ? i | ean ys vel } . ‘ ety loe ‘ 
(oi as Li) Wiif bic] Lii@? = =PPPeLeT Mee memorandum or arriicies oOo ass0O- 


? . 7 
JOIN’ stock Compatiles, as required DS section 4d 


That defendant denies that plaintiff became or is vested with the 
rigits, powers, privileges or franchises to bulld, construct, recon- 
struct, divert, equip, own, operate, lease, sell, transfer, or dispose ot 
or purchase or otherwise acquire, hold, operate, use, work or deal in 
any railway or railways, railroad or railroads, or branch or exten- 
sion thereol, or telegraph or telephone lines, warehouse or Ware- 
houses or building tor rece Ing Or storing oralt or other produce 
In the States of Oregou, California, or Nevada, or in the Territories 
of Washington or Idaho, or of the carrying — passengers or freight 
f said States and ‘Territories, ania that det ndant has no 
knowledee or tuformation suflicient to form a belief as to whether 
sald platntiel lias anv Fe istered office at Dundee, in Scotland, or 
eisewhere, or transacts business 1) thie Stute of Oregon or has Coll- 
pris d with the laws of sutd State for the revulation of foreign COPPo- 
rations doing business therein, or with the foreign laws as set out 
In said complaint or with any foreign laws. 

That defendant denies that the picdntiel became or Is an INCcOrpo- 


lh either Oo 


i 
=) 


rated company, or had or has any of the rights, powers, privileges. 
or tranchises mentioned in said alleged memorandum or articles of 
association or is entitled or authorized to transact business in this 
State or elsewhere or owns a railroad in said State. 
Phat detendant admits that itis and was during the times in the 
complaint mentioned an Incorporation duly Incorporated under the 
laws of the State of Oregon, but denies that it ever had or has the 
power or rrolit or franchise to purchase or lease any railroad in the 
State of Oregon 

That defendant denies that at any time plaintiff! demised unto it 
the ratlway or railroad in the complaint mentioned, but alleges that 
about the first day of August, ISS1, the president and assistant see- 
retary of defendant signed the paper and writing relied upon by 
plarmtitl asm lease: that neither of said othicers of defendant had au- 
thority to execute on behalf of defendant such writing or any in- 
denture of lease; that neither plaintiff nor defendant was at any 
time CThpawere d or authorized to execute such writing or to enter 
into any indenture of leasing; that the State of Oregon did not 
authorize or consent to sueh or any contract of leasing by plaintiff 
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or taking in lease by defendant; that no special or other law has at 
any time been enacted by said State conferring such authority on 
either of the parties hereto, or purporting so to do or relating thereto ; 
that the stockholders of defendant did not at any time authorize or 
assent to such or any contract of leasing and the said pretended 
agreement was and is unauthorized and void. 

That it is true defendant upon the execution, as aforesaid, of said 
writing entered into possession of said road and so continued to 
the 15th day of May, 1884, but defendant denies that since said time 
It has been or now is In posst ssion thereof under or in pursuahce 
of said writing or pretended lease or otherwise than at the special 
request of plaimtill for its accommodation and solely to prevent 
losses which might otherwise result to plaintiff from discontinuing 
the operation of such road and in accordance with the terms of the 
Written memorandum of agreement between the defendant's presi- 
dent and Edmund Robertson, as attorney-in-fact for plaintiff, which 
agreement is set forth in the complaint. 

That at all times since the said tender of possession by de- 
219 fendant to platititl it has had and now has possession of said 
railroad property pretended to be demised solely 1th pursu- 

ance of the said agreement of May lo, 1554. 

That defendant denies that anv sum of money whatever Is un- 
paid or due plaintiff from defendant, and it alleges that it has fully 
paid the rental provided for in said pretended lease for the time 
during which it held Possesslon of said railroad and railroad Drop- 
erty under the same, being for the term ending May 15, 1SS4. 

That defendant denies that at the time of tendering and offering 
to restore said property the same was not in equally good condition 
as to repalr, equipment, or Value as when receive by plait. 

Wherefore defendant pravs judgment against plaimtitf for its costs 
and disbursements herein. 

DOLPH, BELLINGER, MALLORY & SIMON, 


Attorneys for Dd fi ndant. 


UNITED STATES OF AMERICA, | 
District of Oregon, ) ete 


I, Theodore Wvygant, being duly sworn, say that I am secretary 
of the defendant and that I beleve the foregoing armended answer to 
be true. 

THEODORE WYGANT, 

Subseribed and sworn to before me this 17th dav aD October, 
1854. 


[SEAL. ] J.SILVERSTONE, 
Notary Public in and for Oregon. 

District OF OREGON, 8s 

Service of the within amended answer in the above-entitled cause 
upon meas one of the plaintiff's attorneys within this district is 
hereby acknowledged this ISth day of October, 1554. 

W. BB. GILBERT, 
On Attorneys for Plante. 
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Endorsed: Filed October 18, 1884. R. H. Lamson, clerk, by G. 
G. Gammans, deputy. 


And afterwards. to wit, onthe 24th day of October, 1884, there 
was duly filed in said court a motion in words and figures as fol- 
lows, to wit: 


In the Circuit Court of the United States for the District of Oregon. 


THe OREGONIAN Rarttway Company, Limited, Plaintiff, ) 
vs, 
THe Orecon Ratimway AND NAVIGATION COMPANY, Defendant. f 


And now comes the plaintiff herein by its attorneys and moves 
the above-entitled court to strike out the amended answer of the 
defendant last filed in this cause and thereupon to grant judgment 
in favor of plaintiff as prayed for in the amended complaint herein 
for the reason that said last-amended complaint is frivolous and 
immaterial. 

H. H. NORTHUP, W. B. GILBERT & 
J.W. WHALLEY, 
Attorneys for Plaintiff: 


Due service of the foregoing motion is hereby admitted to 
220 =have been made on the undersigned by the delivery of a 
true copy thereof to them, at Portland, Multnomah county, 


Oregon, on this 24th day of October, 1884. 
DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Defendant. 


Endorsed: Filed October 24, 1884. R. H. Lamson, clerk, by G. 
G. Gammans, deputy. 


And afterwards, to wit, on the 24th day of October, 1884, there 
was filed in said court a notice in words and figures as follows, 
to wit: 


In the Cireuit Court of the United States for the District of Oregon. 


THe OREGONIAN Rat~hway Company, Limited, Plaintiff, ) 
is 


; _ | > 
Tut OreGon Ratbway And NavicGAtTion Company, Defendant. J 


To Messrs. Dolph, Bellinger, Mallory & Simon. 

GENTLEMEN: You will please tuke notice that on Wednesday, the 
"29th dav of October, ISS4. at the hour of 10 o'clock a.m. of said 
day, or as soon thereatter as application Call be heard, the above- 
named plaintiff will, by the undersigned, its attorneys, apply to the 
above-entitled court to appoint a day certain in which it will hear 
argument on the motion to strike out the answer of the above- 


THE OREGONIAN RAILWAY CO. (LIMITED). 205 


named defendant in the above-entitled suit upon —, and thereupon 
to grant judgment — the ground that it is frivolous, now on file in 
the office of the clerk of said court. 
Respectfully, J. W. WHALLEY, 
Of Counsel for Plaintiff. 


Due service of the foregoing notice is hereby admitted to have 
been made on the undersigned by the delivery of a true copy thereof 
to them, at Portland, Multnomah county, Oregon, this 24th day of 
October, 1SS4. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Defendant. 


Endorsed: Filed October 24th, 1SS4. R. H. Lamson, clerk, by G. 
G. Gammans, deputy clerk. 


And afterwards, to wit, on the 7th dav of November, 1884, there 
was duly filed in said court a notice in words and figures as follows, 
to wit: 


In the Cireuit Court of the United States for the District of Oregon. 
THe OreGontan Rattway Company, Limited, Plaintiff, 1 

in, 
THe OreGon RaAInway AND NAVIGATION COMPANY, Defendant. f 


To The Oregonian Railway Compa:y, Limited, defendant above 
named, and to Messrs. Whalley, Northup & Deady and W. B. 
Gilbert, its attorneys: 

You will please take notice that on Monday, the 10th day of 

November, 1884, upon the coming in of the court, defendant will 

move for leave to amend its answer tothe amended complaint 

221 ~=herein filed ;on the 18th day of October, 1S54; that the 

amendments proposed ure Incorporated In the engrossed 
copy of amended answer proposed to be filed and herewith served. 
DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Def ndant. 


Due service of the within notice for leave to amend is hereby ac- 
cepted, within Multnomah county, State of Oregon, this the 7th day 


of November, 1554. 
J. W. WHALLEY, 
Of Attorneys for Plaintiff. 


Endorsed: Filed November 7, 1884. R. H. Lamson, clerk, by 
G. G., Gammans, deputy. 


And afterwards, to wit, on Monday, the Ist day of December, 
ISS4. the same being the 26th judicial day of the reguiar October 
term of said court—present, the Honorable Matthew P. Deady, 
United States district judge, presiding—the following proceedings 
were had in said case, to wit: 
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In the Cireuit Court of the United States for the District of Oregon. 


THe OREGONIAN Rat~way Company, Limited, Plaintiff, ) 
| 
is ' + . 2 
, » 4 ‘ No. 1055. 
Tne Oregon RAILWAY AND NAVIGATION CoMPANY, De- : 
fendant. ] 


DerceMBER 1, 1SS4. 

This cause having berebefore been heard upon motion of plaintiff 
to strike out the second amended answer to the amended complaint 
herein as frivolous, and for judgment, and upon motion of the de- 
fendant for leave to file its third amended answer to said amended 
complaint and argued by Mr. John W. Whalley, of counsel for 
plamtill, and by Mr. Charles B. Dellinge r, of counsel for defe ndant, 
and taken under advisement by the court, and now the court being 
fully advised in the premises, it is ordered that the said motion to 
strike out and for judgment be, and the same is hereby, denied, and 
that the said motion for leave to file a third amended answer be, 
and is hereby, allowed, which answer is now filed 


And afterwards, to wit, on the Sist day of December, 1884, there 
was duly filed in said court a third amended answer in words and 
figures as follows, to wit: 


In the Circuit Court of the United States for the Distriet of Oregon. 


THe OrneGgontraAn Raipway Company, Limited, Plaintiff, 


is 


. > 
Tur Orecon Ratpway AND Navigation Company, Defendant. J 


The defendant answers to the amended complaint— 

Thatit denies that the plaintil, pretending to be the Oregonian 
Railway Company, Limited, was at any time or is a corporation 
created or existing under or by virtue of any act of Parliament of 
the United Kingdom of Great Britain and [reland entitled “ An 
act for the Incorporation, regulation and winding up of trading 
companies and other associations, dated and passed August 7, 1862, 
and of the acts amendatory thereof, or that it was an Incorporation 
at any time by virtue of any act of said Parliament, or is at all an 

incorporation. 
222 The defendant admits that the several sections in the 

amended complaint mentioned of that certain aet of said 
Parliament therein reterred to contain the provisions recited in said 
complaint, and that it alleges that there is no other or further pro- 
vision of the said act or of any actof said Parliament or law of said 
kingdom relating to the powers of corporations created or existing 
under the laws of said kingdom; that the provisions so recited com- 
prise all the provisions of the laws of said kingdom in respect to the 
powers OF authority of corporations created or existing under the 
laws of said kingdom ; that said laws do not confer upon the plain- 
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tiff any power or authority to lease its said railroad property or 
franchises. 

That defendant bas no knowledge or information sufficient to 
form a belief as to whether the persons in the amended complaint 
mentioned or as to whether any persons at any time, in pursuance 
of any provision of said companies’ act or of any act of said 
Parliament or at all, made or entered into or executed any mem- 
orandum .of association entitled “A memorandum of the associa- 
tion of the Oregonian Railway Company, Limited,” or as to whether 
any memorandum of association was at all made, executed, or en- 
tered into at any time in words or figures or effect as set forth in 
sald arnended complaint. 

That defendant has no knowledge or information suflicient to 
forma belief as to whether the persons in the said amended com- 
plaint mentioned or as to whether any persons at any time, In pur- 
suance of any provision of the said alleged or of any act of the said 
Parliament or at all, made or entered into or executed any articles 
of association or delivered any such articles to the registrar of joint- 
stock companies, as required by section 17 of said alleged act or 
otherwise, or as to Whether such registrar did at any time retain or 
register anv memorandum or articles of association or certified the 
said Oregonian Railway Company, Limited, to be incorporated or 
to be limited, or as to whether any articles of association were at 
any time made, executed, or entered Into In words or figures or 
eflect as set forth in said amended complaint, or as to whether the 
pretended memorandum or articles of association of said defendant 
are as set forth in said amended compiamnt. 

That defendant denies that plartitl heeame.or is vested with the 
rights, powers, privileges, or franchises to build, construct, recon- 
struct, divert, equip, OW, Operate, louse, sell, transter, or dispose of, 
or purchase or otherwise acquire, hold, operate, use, work, or deal 
In any railway or railways, railroad or railroads, or branch or ex- 
tension thereof, or telegraph or telephone lines, warehouse or ware- 
houses or building lor recelving or storing grain or other produce 
in the States of Oregon, California, or Nevada, or in the Territories 
of Washington or Idaiio, or of the carrying passengers or freight In 
either of said States or Territories; and that defendant has no 
knowledge or information sufficient to form a belief as to whether 
said plamtiff has any registered office at Dundee, in Scotland, or else- 
where, or transacts business In the State of ¢ regon, or has complied 
with the laws of said State for the regulation of foreign corporations 
doing business therein or with the foreign laws as set out in said 
complaint or with any foreign laws. 

That defendant denies that plaintiff became or Is an Incorporated 
company or had or has any of .the rights, powers, privileges, or 
franchises mentioned in said alleged memorandum of articles of 
association, or entitled or authorized to transact business in this 
State or elsewhere, or owtis a railroad in said State. 

That defendant admits that it is and was during the times in the 
complaint mentioned a corporation duly incorporated under the 
laws of the State of Oregon, but denies that it ever had or has the 
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power or vight or franchise to purchase or lease any railroad in the 
State of Oregon. 
223 That defendant denies that at any time plaintiff demised 
unto it the railway or railroads in the complaint mentioned, 
but alleges that about the first day of August, 1SS1, the president 
and assistant secretary of defendant signed the paper and writing 
relied upon Ly plaintiff as a lease, and aflixed thereto defendant’s 
corporate seal ; that neither of said officers of defendant had au- 
thority to exceute on behalf of defendant such writing or any in- 
denture of lease; that neither plaintiff nor defendant was at any 
time empowered or authorized to execute such writing or to enter 
into any indenture of leasing; that the State of Oregon did not 
authorize or consent to such or any contract of leasing by plaintiff | 
or taking in lease by defendant; that no special or other law has at 
any time been enacted by said State conferring such authority on 
either of the parties hereto or purporting so to do or relating thereto; 
that the stockholdeis of defendant did not at any time authorize or 
assent to such or any contract of leasing, and the said pretended 
agreement Was and is unauthorized and void. 

That it is true defendant, upon the execution as aforesaid of said 
writing, entered Into POsSession of said road and so continued to the 
loth day of May, ISS4, but defendant dentes that since said time it 
has been or now Is in Possession thereof under or in pursuance of 
sald writing or pretended lease or otherwise than at the special 
request of plamtith for its accommodation and solely to prevent losses 
to plaintil from discontinuing the operation of such road and in 
accordance With the terms of the written memorandum of agree- 
ment between the defendant's president and Edmund Robertson, : 
as uttorney-in-fact for plaintiff, which agreement is set forth in the 
complaint. | 

That at all times since the said tender of possession by defendant to | 
plaintiff it has had and now has possession of said railroad property 
pretended to be demised solely in pursuance of the said agreement 
of May 15, 1SS4. : 

That defendant denies that any sum of money whatever is unpaid 
or due plaintitl from defendant, and it alleges that it has fully paid 
the rental provided for im said pretended lease for the time during 
Which it held possession of said railroad and railroad property 
under the same, being for the term ending Mav 15, 1884. | 


Se AN ee a TN - 


rae . : . , : ; . 
Phat defendant denies that at the time of tendering and offering 
to restore sald property the same was not in equally good condition 


as to repair, equipment, or value as when received by plaintiff, | 
Fora further and separate defense herein defendant alleges— 
hirst. That the railroad or railroads which the defendant was | 
and is organized to construct and operate and the termini of which “7 


were specificd in the articles of association ran east from the city of 
| Portland, in the State of Oregon, and between points and places in 
| the eastern part of said State, and did not embrace the railroad 
mentioned and purported to be demised in said lease nor any rail- 
road runniag south from the said city of Portland or between points , 
or places south of said city, and that the said railroad mentioned in 


es aie: __) 


> 
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said lease and purporting to be demised thereby is a wholly different 
road, forming no part of and having no near connection with or re- 
lation to the road or systems of road the termini of which are men- 
tioned in any of the articles of association of said O. R. & N. Com- 
pany, defendant herein. 

Second. That prior to the execution of the pretended indenture 
of lease the whole of the capital of the defendant had been con- 
tributed and applied in the construction and equipment of a rail- 
road or railroads the termini of which was specified in the articles 
of association, and which were wholly different from and independ- 

ent of the railroad mentioned in said pretended lease and 
224 purported to be demised thereby, and had no near connection 

with or relation to the railroad last above mentioned, and 
that the said pretended indenture of lease has never in any manner 
been authorized or assented to by the stockholders of the defendant, 
and that the act of defendant's officers in seeking to bind defendant 
to such pretended indenture of lease was a wholly unauthorized 
attempt to divert and subject the capital of defendant contributed 
as above mentioned to a wholly new object and enterprise not con- 
templated when said capital was contributed and expended, 

Wherefore defendant prays judgment against plaintiff for its 
costs and disbursements herein. 

J. N. DOLPILT anpb 
DOLPH, BELLINGER, MALLORY & SIMON, 
Allorne ys for Dr he ndant. 
STATE OF OREGON, 


County of Multnomah, | 
I, Theodore Wygant, being first duly sworn, say I am_ the secre- 
tary of the defendant above named, and that I believe the foregoing 
answer to be true. 
THEODORE WYGANT. 
Subscribed and sworn to before me this 11th day of November, 


A.D. 1884. 
(SEAL. ] J. SILVERSTONE, 
Notary Public in and for Oregon. 


We hereby acknowledge service of a copy of the foregoing answer 
upon us, at Portland, Oregon, this 11th day of November, 1884. 


Endorsed: Filed December 1, 1884. R. HW. Lamson, clerk, by 
G. G. Gammans, deputy. 

And afterwards, tu wit, Ol the Sth day of December, 1SS4, there 
was duly filed in said court a demurrer in words and figures as 
follows, to wit: 


- yo”, 
27 — 25 i 
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In the Circuit Court of the United States for the District of Oregon. 


The OreGontian Rariway Company. Limited, ) 
Se jf” 


The Oregon RAILWAY AND NAVIGATION Company. J 


And now comes the said plaimtill, by its attorneys, and demurs to 
so much of the last amended answer herein as pleads to or denies 
thie corporate existence, due organization of plarmtitl ads a COPrpora- 
tion, or facts relating to the organization of plaintiff as a corpora- 
lion, or which pleads to or questions or denies compliance by 
plaimtill with foreign or domestic laws, or which attempts to deny 
the demise alleged In the amended complaint by plarmtill to defend- 
ant, and also to so much of satd last amended answer as pleads to 
ordentes orattem pts to plead toor deny or question the powers, rights, 
privileges, or franchise or ownership of plaimtil alleged in the 
amended complaint herein, lor the renson that the sid defendant 


ought not to be allowed or heard to Say or allege threat the platntitt 


is not a corporatien or has no power to make the contract herein 
sued on or to take any denials contrary Lo defendant's OW 
acknowledgment and deed of about August 1, ISSI, as appears by 
the said amended complaint therein and admitted by the last 
amended answer filed in) this Cause, 

2. And plammtith also demurs to so much of said last amended 

answer as by plea attempts to set up want of power and 
220 wuthority in defendant corporation and its oflicers to enter 

Into the contract alleged inthe amended complaint, and for 
cause ol deniurrer thereto says that Upon the face of the matter 
alleged in said plea it appears that the same does not constitute ib 
defense or counter-claim Lo suid action. 

o. And plaintul demurs to all the supposed answer and defense 
following the words im said last amended answer “ For a further 
and separate defense herein defendant alleg — for the reason that 
the new matter there: set up does hot constitute a defense or 
counter-claim to this action. 

Wo. Bb. GILBERT axp 
WHALLEY, NORTHUP & DEADY, 


Altor i ys fur Plaintiff. 


* 
~ 


STATE OF OREGON, oe 
(ounty of Multnomah, ; i 

Service of a copy of the foregoing demurrer upon us is hereby 
acknowledged, at Portland. in said district, this the 5th day of De- 
cember, A.D. 1554, and all other service is hereby waived. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Afforneys for the Dr fendant, The Oregon Railway and 
Navigation Company, 


By W.T. HUME, 


endorsed : liled December 5. LSS-4. R. ll. Lamson, clerk, by Gi. 


G. Gammans, deputy. 


3 ~~. 
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And afterwards, to wit, on the 5th day of December, 1884, there 
was duly filed in said court a motion in words and figures as fol- 
lows, to wit: 


In the Circuit Court of the United States for the District of Oregon. 


oe THE Orrcontan Rattway Company, Limited, Plaintiff, ) 
Us . 
THe OreEGOoN Raitway AND NAVIGATION Company, Defendant. j 


And now comes the said plaintiff, by its attorneys, and moves the 
court to strike out all that part of the last amended answer herein 
filed commencing with the words “That it is trae defendant, upon 
the execution,” down to and inclusive of the words “the said agree- 
ment of Mav 15th, 1SS4,” for the reason that each and every alle- 
gation and denial therein contained is immaterial and irrelevant and 
the whole thereof frivolous. 

And plaintiff further moves the court to strike out of said last 
amended answer all that part thereof following the words “ said 
agreement of May 15th, 1884." down to and inclusive of the words 
“as when received by plaintiff,” for the reason that the same is 
wholly frivolous, immaterial, and irrelevant. 

And plaintiff further moves to strike out the following part of 
said last amended auswer, commencing with the words, on the sixth 

- page thereof, “ That defendant admits that if ts” down to and in- 
clusive of the words “in the State of Oregon ” for the reasons that 
the matter of admission is redundant and the rest thereof sham and 
frivolous. 
And plainti! further moves the court to strike out the rest and 
residue of said last amended answer which Is not in this ae- 
2-4; tion demurred to and which is not hereinbefore moved to be 
stricken out for the reason that such residue is wholly imma- 
terial and irrelevant to the issues in this CHUSEe. 
W. bB. GILBERT axpb 
WHALLEY, NORTHUP & DEADY, 
Attorneys for Plaintiff. 
STATE OF OREGON, . 
Multnomah County, | . 
Service of the foregoing motion to strike out by a copy admitted 
upon us, at Portland, in said distriet, this the Sth day of December, 
A. }). ISS 4, and all other service 1s her by expressly watved, 


o= tiie ; : ' 
DOLVPH, BELLINGER, MALLORY & SIMON, 
Attorneys for this LD fe ndant. The Oregon 
Railway and Navigation Lompoany, 
By W. T. HUME. 
Endorsed: Filed December 5, USs4.) KR. H. Lamson, clerk, by G. 
a. Gammans, deputy clerk. 
And afterwards, to wit, on the 5th day of December, 1884, there 
~ as duly filed in said court a notice in words and figures as follows, 


o wit: 
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In the Cirenit Court of the United States for the District of Oregon. 
THe Ornecgovtan Raipway Company, Limited, Plaintiff, ) 

Vs : 

THe Oregon RAILWAY AND NAVIGATION COMPANY, atendent. 4 


To the above-named defendant and to Messrs. Dolph, Bellinger, 

Mallory & Simon, its attorneys : 

Take notice that on Wednesday, the 10th day of December, iSS4, 
at the hour of ten o'clock a. m. of eald day, or as soon thereafter as 
counsel can be heard, the plaintiff will, by iis attorneys, at the court- 
room of the above-entitled eourt, mn Opell court move sald court for 
an order setting down for hearing at a time certain the demurrers 
filed herein to the last amended answer of defendant, and also the 
motion tostrike out parts of said last amended answer on file in this 
cause. 

Respectfully yours, 
W. Bb. GILBERT anp 
WIHIALLEY, NORTHUP & DEADY, 
Attorneys for Plaintiff. 


Due service of a true copy of the within notice is hereby admitted 
to have been made on us, at Portland, Multnomah county, Oregon, 
on this Oth December, A. D. 1SS4. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Defendant, 


By W. T. HUME. 
Endorsed: Filed December 5th, 1884. R. I. Lamson, clerk. 


And afterwards, to wit, on Wednesday, the 18th day of March, 
1885, the same being the S2d judieial day of the regular October 
term of said court—present, the Honorable Matthew P. Deady, 
United States district judge, presiding—the following proceedings 
were had in — case, to wit: 


to 


97 In the Cireuit Court of the United States for the District of 
Oregon, 


THe OreEGoNIAN Raitway Company, Limited, Plaintiff, ) 
Us i 
; Ny ~ No. 1035 
THe OrkGon Raitway aAxnp Navigation. Company, De- { ~~ — 
fendant. 


Marcu 18, 1885. 
This eanse having heretofore been heard upon the demurrer to 
the amended answer filed herein December 1, 1S84, and upon the 
plaintifl’s motion to strike out part of said answer, and argued by 
Mr. John Whalley and Mr. William B. Gilbert, of counsel for plain- 
tiff, and by Mr. Cyrus A. Dolph and Mr. C. B. Bellinger, of counsel 


ae 
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for defendant, and taken under advisement by the court, and now, 
at this day, the court being fully advised in the premises, and it ap- 
pearing that the matters in said answer included in said motion to 
strike out are redundant and irrelevant, and that the remaining de- 
nials and defenses in said answer or any of them are not sufficient 
to bar said plaintiff of its rights to recover in this action, it Is con- 
sidered that sald motion be, and the same 1s hereby, allowed, and that 
said demurrer be, and the same is hereby, sustained, and that said 
plaintiff, The Oregonian Railway Company, Limited, have and re- 
cover from the said defendant, The Oregon Railway and Navigation 
Company, the sum of sixty-eight thousand one hundred and thirty- 
one dollars, with legal interest, to wit, eight per centum per annum, 
thereon since May 15, 1554, in all the sum of seventy-two thousand 
seven hundred and fifteen dollars and forty-three cents, and its costs 
and disbursements herein, taxed at $599.17. 


And afterwards, to wit, on the 25d day of March, 1885, there was 


duly filed in said court.a cost bill in words and figures as follows, 
to wit: 


In the Cireuit Court of the United States for the Distriet of Oregon. 


THe Orecontan Rattway Company, Limited, Plaintiff, ) 


wm | No. 1085 
a hl ’ ‘ * >. e ‘ . 
THe OrEGON Raitway AND NAVIGATION Company, De- | ~ 


fendant. 


Statement of disbursements claimed in the above-entitled cause, 
VIZ: 


a seals seein umd cee ae ee | 
ee niin wc diuia tee Gada cesta deka Be 7? 
Attorney's TOO scan case. - armen ie hnonas oeme 10 OO 
Attorney’ = fees for taking three de positions at SY. EO @ ac ‘}) = 7 yO 
Disburseme nts, taking di positions under commission. .... 479 35 
ge! 8 ee a 

BE eitieeed tieidemsnvin-eieeerms nerd suing ianeaeiaiaield dinasis ae 


Taxed at 8599.17 April 6, 1SS5. 
R. Hf. LAMSON, Clerk. 
DistRICT OF OREGON, ss: 
I, Paul R. Deady, being duly sworn, say that | am one of the at- 
torneys In the above-entitled cause; that the costs and dis- 
228  bursements set forth above have been necessarily incurred 
mn the prosecucion of thiis sult, and that the plaintiff is enti- 
tled to recover the same trom the defendant. 


PAUL R. DEADY. 


Subscribed and sworn to before me this Marel 23. 1885. 


R. H. LAMSON, Clerk. 


ee 
- 


oo 
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Endorsed: Filed Mareh 25, 1885. R. If. Lamson, clerk, by G. 
(i. Gammans, deputy. 


And afterwards, to wit. on the 26th day of March, 1885, there was 
issued out of said court a writ of error in words and figures as fol- 
lows, to wit: 


In the Supreme Court of the United States. 


The Oregon RatLway AND NAVIGATION Company, Plaintiff in ) 
error, | 

is, 
The OrneGoNtaAn Rarpway Company, Limited, Defendant in Error. 


| 
; 
' 
} 
; 


The UsIrep STATES OF AMERICA, 88: 


The President of the United States to the judges of the cireuit court 
of the United States for the district of Oregon, Greeting : 


Because in the records and proceedings, as also in the rendition 
of the judgment of i ples Which isin the said cireult COUT, before 
the Honorable Matthew P. Deady, one of vou, between The Orego- 
nian Railway Company, Limited, plaintif and defendant in’ error, 
and The Oregon Railway and Navigation Company, defendant and 
plaintiffin error, a manifest error hath happened, tothe great dam- 
ave of the said polevtna till in eTror, as by complaint doth appear, and 
we, being willing that error, if any hath been, should be duly 
correeted and full) and speedy justice done to the parce s aforesaid 


and in this behalf, do command vou, if jadement be therein given, 


that then,under vour seal, distinctly and openly, vou send the record 
and proceedings aforesaid, with ali things confafning the same, to 
the Suprenie Court of the United States, together with this writ, so 
that vou have the same at Washington on the second Monday of 
October, A. Do cighteen hundred and eighty-five, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being then and there inspected, the said Supreme Court 


mav cause further to be done therein to eorreet that error What of 
right and according to the laws and customs of the United States of 


Amertea should be done. 
Witness the Ilonorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this Mareh 26, 1885. 
fSeal U.S. Cireuit Court. Oregon. ] 
R. H. LAMSON, 
(Verk of the Cirenit Court of the United States 
tor the District of Oreqan, 
by (i. G. GAMMANS, Deputy. 


Endorsed: Filed Mareh 26, 1885.) R. Tf. Lamson, elerk, by G, 
G. Gammans, deputy, 
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220 Usirep States or AMERICA, | | 
District of Oregon, j 7” " 
To the Oregonian Railway Company, Limited, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on the 
second Monday in October, A 1). elghteen hundred and eighty-five, 
pursuant toa writ of error filed in the clerk’s office of the cireuit 
court of the United States for the distriet of Oregon, wherein The 
Oregon Railway and Navigation Company is plaintiff in error and 
you are defendant in error, to show —, if any there be, why the judg- 
nient in the said writof error mentioned should not be corrected and 
Spree dy justice should — be done to the parties in that behalf. 

Given under my hand,at Portland,in said district, this March 26, 
LSSS. 

(Signed) MATTHEW PL DEADY, 
(SN. District Judge, Oregon. 


Endorsed: Filed Marel 26, 1585. R. UL. Lamson, clerk, by G. G. 
Gaamimans, deputy, 


STATE OF OREGON, |(_ . 
District of Oregon, { 

Service of the foregoing citation accepted, at Portland, in said State 
and district, this the 26th dav of March, A. D. 1885, by delivering to 
us a true copy thereof in said district on said day and date. 

NORTITUP & GILBERT, 
Attorney: for the Within- Named Plaintiff. 
Tne Usirep Srates or AMERICA, } 
. . * » Oe 
District 1) Oregon, j 


|, R.-H. Lemson, clerk of the United States cireuit court for the 
district of Oregon, do hereby certty thiat the fore crolng Copy of judg- 
ment-roll in cause No. 1055, Oregonian Railway Company, Limited, 
is. The { yregon Railway ane Nail lation Company, has beer by me 
compared with the original, and that it Is a correet transeript there- 
from and of the whole ol such OO] lerina! as the saie appears of record 
and On file at mi othice and ith Thy custody. 

[n testimony whereof I have hereunto set my hand and affixed. 
the seal of said court, at Portland, in said district, this Sth day of 
May, 1556. 


rSeal U.S. Circuit Court, Oregon. | 


[ 
R. H. LAMSON, Clerk, 
By Rh. B. LAMSON, 
Deputy Clerk. 
930 Plaintiff also offered in evidence a duly certified transeript 


of the judgment-roll No. 985, in an action numbered 1147 in 
this court, wherein the plaintil? herein was plaintiff and the defend- 
ant herein was defendant,and wherein said plaintiff had judgment 
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on August ISth, 1855, for the sum of $4,625.52, exclusive of interest, 
and costs. Defendant objected to the introduction of said transcript 
on the ground that the same was irrelevant and immaterial, but the 
court overruled the objection; to which ruting defendant duly ex- 
cepted, which exception was allowed by the court. Thereupon said 
transcript was admi‘ted in evidence, and is as follows: 


251] No. 1120. 


In the Cireuit Court of the United States for the Distriet of Oregon. 
Transcript of Judgment-Roll No. 988. 


THe OreGontran Rartpway. Company, Limited, ) 
Us. ‘ 
THE OREGON RAILWAY AND NAVIGATION Convene, | 


Register No. 1147. 


Original endorsed: Filed September 12, 1885. R. H. Lamson, 
clerk, by RK. Bb. Lamson, deputy clerk. 


=? <p eee —. —<— 


232 (Index omitted here. See general index.) : 
933 In the Cireuit Court of the United States for the District of = 


Oregon. April Term, 1885. 


be it remembered that on the 25th day of June, 1885, there was 
duly tiled in the circuit court of the United States for the district 
of Oregon a complaint in words and figures as follows, to wit: 


In the Cireuit Court of the United States for the District of Oregon. 


Tue Oreconxntan Rattway Company, Limited, ) 


Piaintil, Action at Law. 


‘m No. 1147. 


The Oregon RAILWAY AND NAVIGATION CoM- 
PANY. Defendant. 


A eo 


| 


Tie plaintiff complains of the defendant, and for cause of action 
alleges— 

lL. That at all the times herein stated the plaintiff was and now 
Is a foreign corporation, duly organized under the laws of Great 
Britain and the acts of Parliament commonly known as “ the com- 
panies act,” and was and is a citizen of Great britain. . . 

That the defendant at all the times herein stated was and is a < 
corporation duly organized under the general incorporation laws of 
the State of Oregon, and is a citizen of Oregon. 

That under the laws of its creation and its memorandum and 
articles of association filed thereunder and under the laws of the 
State of Oregon the plaintiff had and has the right and power to 
construct, OWn, Operate, and lease a certain railway in the State of 


eR a 
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Oregon commonly known as “the narrow-gauge railway,” and 
being the railway now owned by said plaintiff in said State of Ore- 
gon, and which railway in and by the lease hereinafter mentioned 
is called “ the existing railway.” 

That the defendant is a corporation having power, under and by 
virtue of its articles of Incorporation, among other things, to operate 
and lease any railway in Oregon. 

That on or about the Ist day of August, A. D. 1881; the said 
plaintiff and said defendant, in pursuance of resolutions duly passed 
by each and both of their respective boards of directors, duly made, 
executed, acknowledged, and delivered, under their several and re- 
spective corporate seals, a certain indenture of lease, in which and 
whereby the plaintiff leased to said defendant, in consideration of a 
certain sum of money then paid and of certain rents therein re- 
served and of the covenants and agreements of the said defendant, 
the railroad, rolling stock, locomotives, and appurtenances then 
owned by said plaintiffin Oregon, and in said lease called “ the ex- 
isting railway,’ for the term of ninety-six vears next thereafter en- 
suing, and said defendant covenanted to pay the rents reserved in 
and by said lease in advance for said term, in equal semi-annual 
payments, on the loth day of May and the 11th day of November 
In each Vvear. 

That in and by said lease the defendant, as part of the considera- 
tion aforesaid of said demise, did further covenant, promise, and 
agree to and with plaintiff! that defendant would pay to plaintiff 
vearly and every vear during said term, and at the same time and 
place as the rental aforesaid, the sum of six hundred pounds ster- 
ling money for the purpose of enabling the plaintiil to keep up its 
corporate organization and to pave its officers and office expenses, 

That under said covenant and agreetnent there was due to plain- 
tiff from the defendant on the 15th day of May, A.D. ISS4, the sum 
of three hundred pounds sterling money, which is equivalent to the 
sum of $1,450.95 in lawful money of the United States. 

That said sum has not been paid or any part thereof, and the 
same ever since said loth day ol May, A. D. 1554, has been and 
now is due and payable, with lawful interest from said date. 

2. And the planta, for another cause of action, alleges— 

That at all of the times herein stated the plaintiff was and now 
is a foreign corporation, duly organized under the laws of Great 
Britain and the acts of Parliament commonly known as “ the com- 

panies act,’ and was and is a citizen of Great Britain. 
234 That the defendant at all the times herein stated was and 
is a corporation duly organized under the general incorpora- 
tion laws of the State of Oregon, and is a citizen of Oregon. 

That under the laws of its creation and its memorandum and 
articles of association filed thereunder and under the laws of the 
State of Oregon the plaintiff had and has the right and power to 
construct, own, operate, and lease a certain railway in the State of 
Oregon commonly known as “the narrow-gauge railway,’ and 
being the railway now owned by said plaintiff in said State of Ore- 
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gon, and which railway in and by the lease hereinafter mentioned 
is called “ the eXisting railway.” 

That the defendant ts a corporation having power, under and by 
Virtue of its articles of Incorporation, among other things, to Operate 
and lease any railway In Oregon. 

That on or about the Ist dav of August, A. D. 1SS1, the said 
plaintiff and said defendant. in pursuance of resolutions duly passed 
by each and both of their respective boards of directors, duly made, 
executed, and delivered, under their several and respective seals, 
and duly acknowledac d a certain indenture of lease, in which and 
whereby the plarntifl leased to said defendant, in consideration of a 
certain sum of money then parte and of certain rents reserved therein 
and of the covenants and augrecmnents of the said defendant, the rail- 
road, rolling stock, locomotives, and appurtenances then owned by said 
plaimtitl In Oregon, and in said lease called “ the eXisting railway, 
for the term of ninety-six vears next thereafter ensuing: and said 
defendant covenanted to pay the rents reserved in and by said lease 
In advanee for said termi, in equal semi-annual payments, on the 
loth day of May and the llth day of November in each year. 

That in and by sald lease the defendant, as a part of the consid- 
eration aforesaid of said demise, did further covenant, promise, and 


agree to and with plamntiff that defendant would pay to plaintiff 


yearly and every vear during said term, and at the same time and 
placeas the rental aforesaid, the sum of six hundred pounds sterling 
money for the purpose of enabling the plaintiff to keep up its cor- 
porate organization and to pay its officers and oflice expenses 


a 
‘ 


That under said covenant and agreement there was due to plain- 
till from: defendant on the T1lth dav of November, A. D. 1854, the 
sum of three hundred pPoun is sterling money, which Is equivalent 
to the sum of Sl dot In lawful money of the United States. 

That satd sum has not been paid or any part thereof, and the 
Satine, ever since the llth day of Novem ber, A. D. ISS4, has been 
and now Is due and payable, with lawlul interest from said date. 

3. And polaarntitl, for another cause of aetion, alleges— 

That at all of the times herein stated the plaimtitl Was and now Is 
a foreign corporation, duiy organized under the laws of Great Britain 
and the actsof Parliament commonly Known as “ the companies act,” 
and was and is a citizen of Great Britain. 

That the defendant at all of the times nerein stated was and is a 
corporation duly organized under the general laws of incorporation 
of the State of Oregon, and is a citizen of Oregon, 

That under the laws of its creation and its memorandum and 
articles of association filed thereunder and under the laws of the 
State of Oregon the plaintiff had and has the right and power to 


eonstruct, owl, Operate, and lease il certain railway lhl the State of 


Oregon commonly known as “ the narrow-gauge railway,” and being 
the railway now owned by said plaintiff in said State of Oregon, 
and which railway, in and by the lease hereinafter mentioned, is 
called “ the existing railway.” 

That the defendant is a corporation having power, under and by 


-_~ 
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virtue of its articles of incorporation, among other things, to operate 
and lease any railway in Oregon. 

That on or about the Ist day of August, A. D. 1SS1, the said 
plaintifl and defendant, in pursuance of resolutions duly passed by 
ach and both of their respective boards of directors, duly made, 
executes, and delivered, under their several and respective seals, 
and duly acknowledged a certain indenture of lease, in which and 
whereby the plaintiff leased to said defendant, in consideration of il 
certain sum of money then paid and of certain rents reserved therein, 
and of the covenants and uyreemnents of the said defendant, the 
rolling stock, railroad, locomotives, and appurtenances then owned 
by said plaintiff in Oregon, and in said lease called “the existing 
railway, for the term of ninety-six vears next thereafter ensuing ; 
and said defendant covenanted to pay the rents reserved in and by 
sald lease in advance for the said term, In equal semi-annual puv- 
ments, on the loth day ol May ond the llth day of Novembe rin 
each vear. 
That in and by said lease the defendant, as a part of the 
235 ~=consideration aforesaid of said demise, did further covenant, 

pProtiise, and agyeree to and \\ ith plartitl that defendant would 
pay to plaintiff yearly and every vear during said term, and at the 
same time and place as the rental aforesaid, the sum of six hundred 
pounds sterling for the purpose of enabling the plaintiff to keep up 
its corporate organization and to pay its ollicers and ofthice eXpenses, 

That under said covenant and agreement there was due to plain- 
tiff from defendant on the 15th day of Mav, A. D. 1585, the sum of 
three hundred pounds sterling money, which is equivalent to the 
sum of $1,459.95 in lawful money of the United States. 

That said sum has not been pa.d or any part thereof, and the 
same, ever since said 15th day of May, A. D. 15585, has been and now 
is due and payable, with interest from said date. 

Wherefore the plaintitf prays for judgment against the defendant 
in the sum of $1,459.95 and interest taereon from May 15, 1884; 
the sum of BS) bout and interest thereon from November 7. 
ISS4; the sum of $1,459.95 and interest thereon from May lo, 1SS5, 
and for the costs and disbursements of this action. 


WHALLEY, BRONAUGH, NORPHUP & DEADY, 
Atlorneys for thie Plaintiff. 


UsItrep STATES OF AMERICA, | 
District of Oregon, 4 


I, Hugh Roger, being first duly sworn, say that I have read the 
foregoing complaint, and that the same is true as I verily believe: that 
J am the agent and attornev-iIn-tact of the platmtifl above naraed, 
and that the reason | make this verification is that none of the offi- 
cers of the plammtifl qualitied Lo verity said complaint are now inthe 
district of Oregon. 


HUGIL ROGER. 
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Subseribed and sworn to before me this the 25th day of June, A. 
D. 1885. 
PAUL R. DEADY, 


United States Circuit Court Commissioner. 
Endorsed: Filed June 25, 1885. R. H. Lamson, clerk. 


And afterwards, to wit, on the 25th day of June, 1885, there was 
issued out of suid court a summons in words and figures as follows, 
to wit: 


DISTRICT OF OREGON, 88 : 


[ hereby certify that on the 26th dav of June, 1885, at Portland, 
Multnomah county, in said district, | duly served the within suim- 
mons upon the therein-named corporation defendant, “ The Oregon 
Railway and Navigation Company,” by exhibiting said writ to T. 
W ygant, secretary of the O. Ro & N.Co., and by delivering to said 
T. Wygant, secretary, personally a true copy of said summons, duly 
certified to by me as United States marshal, together with a copy of 
the complaint in the within-entitled action, duly certified to by the 
clerk of the circuit court for said district. 

PENUMBRA KELLY, 
United States Marshal, 
By C. W. FRUSITL, Deputy. ‘ 


In the Cireuit Court of the United States for the Ninth Judicial 
Circuit, District of Oregon. ; 

THe OreGontan Rattway Company, Limited. lc 
? Summons. 


is > ° a 
_ | ; ’ . f No. 1247. 
THE OREGON RAILWAY AND NAVIGATION ( OMPANY. } 


236 The President of the United States tothe Oregon Railway and 
Navigation Company, the above-named defendant, Greet- 
Ing : 

You are hereby commanded to be and appear in the above- 
entitled court, holden at Portland, in said district, and answer 
the complaint filed against you in the above-entitled action within 
ten days from the date of the service of this summons upon you, if 
served within the county of Multnomah,in said district; orif served 
within any other county of said district, then within thirty days from 
the date of such service upon you ; and if you fail so to appear and 
answer, for want thereof the plaintiff will take judgment against vou 


for the sum of 81,400.99 and interest thereon from May 45, 1554; the 5 
sum of 81,409.95 and interest thereon from November 11, 1SS4:the 4 
sum of $1409.95 and interest thereon from May 15, 1885,and_ tor the : 


costs and disbursements of this action. , 

And this is to command you, the marshal of said district, or vour 
deputy, to make due service and return of this summous. Ilereof 
fail not. 


ow na lay 
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Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of said cireuit 
court, affixed at Portland, in said district, this 25th day of June, 1880. 

[Seal of U.S. Circuit Court, Oregon. ] 


R. H. LAMSON, Clerk. 


" And afterwards, to wit, on the 2d day of July, 1885, there was duly 
filed in said court a motion in words and figures as follows, to wit: 


In the Cireuit Court of the United States for the District of Oregon. 


THE OREGONIAN Raitway Company, Limited, Plaintiff, ) 
is, 


+ 


THe Oregon RAILWAY AND NAVIGATION Company, Defendant. j 


Now comes the defendant and moves the court to strike out the 
following several portions of the complaint herein upon the grounds 
that such portions of said complaint are each and all immaterial, 
Irrelevant, and redundant: 

1. All that portion of said complaint beginning with the words 
“ And the plaintiff, for another cause of action, alleges,” comprising 
line 27 of page 2, and extending to and including the words “ office 
expenses,” in line 10 of page 4 of said complaint. 

2. All that portion of said complaint beginning with and compris- 
ing line 1S of page 4and extending to and including the words “and 
office expenses ” comprising line 3 of page 6 of the same. 

3. All that portion of said complaint beginning with line 10 of 

3 page 4 and extending to and including ine 10 of page 6 thereof. 
DOLPH, BELLINGER, MALLOKRY & SIMON, 
Attorneys for Defendant. 

Due service of a copy of the foregoing motion is hereby acknowl- 
edged this 2d day of July, 1885, at Pordlaud, Oregon. 

J. W. WHALLEY, 
Of Attorneys for Plaintiff. 


Endorsed: Filed July 2,1885. R. H. Lamson, clerk. 


And afterwards, to wit. on the 5d day of July, 1SS5, there was duly 
filed in said court a notice in words and figures as follows, to wit: 


oo” 


937 In the Cireuit Court of the United States for the District of 
(oregon 


THE OREGONIAN Rathway Company, Limited, Plaintiff, 
ue 


1 THe Orecon RAILWAY AND NAVIGATION COMPANY, Defendant. J 


To Dolph, Bellinger, Mallory & Simon, attorneys for defendant in 
‘ the above-entitled action : 


You are hereby notified that on Wednesday, July 8, 1885, at 10 
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o'clock a. m., or as soon thereafter as such motion ean be heard, the 
plaintiffin the above-entitled cause will move the court to set down 
for hearing the motion of defendant to strike out certain parts of the 
complaint in said section. 
WHALLEY, NORTITUP, BRONAUGIL & DEADY, 
Attorneys Jor Plaintiff. 


Service of this notice by certified copy is hereby acknowledged 
this 8d day of July, 1885. 


DOLPH, BELLINGER, MALLORY & SIMON. 
Mndorsed: Filed July 3, 1855. R. Ef. Lamson, elerk. 


And afterwards, to wit, on Wednesday, the Sth day of July, 1SS5, 
the same being the thirty-ninth jadicial day of the regular April 
term of said court—pre sent, the [lonorable Mathew r. Deady, 
United States district Judge, presiding—the following proceedings 
were had in said case, to wit: 


[n the Cireuit Court of the United States for the District of Oregon. 


THe OREGONIAN Rateway Company, Litaited, 
re. > No. 1) 44. 


The OreGoN RAILWAY AND NAVIGATION COMPANY. 


JULY 8, 1885. 
Now, on this day, on motion of Mr. J. W. Whalley, of counsel for 
plaintiff, it is ordered that the motion tiled to strike out parts of the 
complaint herein be, and the same is hereby, set for hearing on Fri- 
day, July 10, 1SS5. 


And afterwards, to wit, on Friday, the 10th day of July, 1SS5, the 
same being the fortieth judicial day of the regular April term of 
sad court—present, the Hlonorable Matthew ¢ Deady, United States 
district judge, presiding—the following proceedings were had in said 


case, to Wit: 


In the Cireuit Court of the United States for the District of Oregon. 


THe OREGONIAN Rarttpway Coupany, Limited, 
is, - No. 11 i. 
Tue Orrco~n Ratway anp Navigation Company. J 


Jury 10, 1Ss5. 
Now, at this day, comes the plaintiff, by Mr. F.C. Bronaugh, of 
counsel, and the defendant, by Mr. C. B. Bellinger, of counsel, and 
this case comes on to be heard Upon the motion tiled to strike out 
parts of the complaint herein, and was argued by counsel ; where- 
upon it was ordered that said motion be, and the same is hereby, 
denied. 
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And afterwards, to wit,on Monday, the 20th day of July, 1885, the 
same being the forty-fourth judicial day of the regular April term 
of said court—present, the Honorable Matthew P. Deady, United 
States district judge, presiding—the following proceedings were had 
in said Case, to wit: 
258 Inthe Circuit Court of the United States for the District of 


Oregon, 


THe OreGONIAN Rartway Company, Limited, 
's. > No. 1147. 
Tne Oxrecon Rateway ano Navigation Company. J 


Jury 2O, 1SS5, 
Now, at this dav, comes the plaintiff, by Mr. J. W. Whalley, of 
counsel, and the de fendant, by Mr. C. B Dellinger, of counsel, and, 
Ol) Inotion of sald defend int, It is ordered that the defendant heremn 
be. and he is hereby, allowed three days in which to answer. 


And afterwards, to wit, on the Zist day of July, 1885, there was 


july filed in said court an answer in words and figures as follows, 
to wit: 


In the Cireuit Court of the United States for the District of Oregon, 


THe Ornecontan Rattway Company, Limited, ) 
Plaincill, | Action at Law. 
Us : No. 1147. 


THe Orecon Raitway anp NavicsTion Com- | 
PANY, Defendant. 


The defendant, for answer to the first cause of action set forth in 
the complaint herein, alleges— 

That on the Sth day ol Marcel, ISS), this plaintill began an 
action ugalnst this defendant in the circuit court of the United 
States for the district of Or ron to recover from this defendant the 
sum of S6S8,131, with interests and costs; that it is alleged and 
claimed in the complaint in sald action that suid stim is due from 
defendant to plaintifl as rental due pon the pretended lease in the 
complaint herein mentioned, and became so due on the 4th day of 
November, ISS4, and that suid rental is a paart of the consideration 
for the demise in the complaint herein mentioned. 

The defendant was duly served with summons in said action and 
miace Its ‘Appearance therein. 

The said action Was at the commencement of this action and still 
Is pending. 

Defendant, answering the second cause of action set forth in the 
compiaint herein, alleges— 

That on the 18th of March, 1855, the plaintiff began an action at 
law against this defendaut in the cireuit court of the United States 
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for the district of Oregon to recover the sum of 868.131, with in- 
terest; that it is alleged and claimed in the complaint in said action 
that said sum is due from defendant to plaintiff as rental becoming 
so due on the pretended lease in the complaint herein mentioned on 
tie L1th day of November, ISS4, and that said rental is a part of 
the consideration of the demise in the complaint herein mentioned. 

That defendant was duly served with summons in said action and 
nade its appearance therein, 

That said action was at the commencement of this action and 
still is pending, and is to recover the said sum so alleged to be due 
on the said llth of November, 1SS4. 

Defendant, answering to the third cause of action set forth in the 
complaint herein, alleges— 

That on the llth dav of June, 1S, the plaintiff began an action 
against this defendant in the cireuit court of the United States for 
the district of Oregon to recover the sum of S6S,151, with interest; 
that it is alleged and claimed in the complaint therein that said 
sum Is due from ne fem lant to plaintiff as rental becoming so due 
Upon the pre Lun de ease in thee noplamet herein mentioned On the 
bth day of May, sae and that said rental is a part of the consid 
eration of the demise in the complaint herein mentioned, and the 
sald action Is to recover the suid Sun as rental sO due On the Sal. 
May le, 18S8o. 

That the defendant was duly served with summons and appeared 
In said action. 

That said action was at the commencement of this action and 
still is pending. 

Wherefore defendant prays judgment for costs and disbursements 
herein. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Defendant. 


98g UNITED STATES OF AMERICA, } 
Dist acl of Oregon, } 


|, Theodore Wygant, being duly sworn, sav that I am_ the secre- 


tury of the defendant, and that I believe the foregoing answer to be 
true. 


THEODORE WYGANT. 
Subscribed and sworn to before me this 20th day of July, 18865. 


[SEAL. | J. SILVESTONE 


Notary Public in and for Oregon. 


Due service of a copy of the foregoing answer is hereby acknow!l- 
eged, in the city of Portland, Oregon, this the 20th day of July, 1885. 
J. W. WHALLEY, 
Of Attorneys for Plaintiff. 


Endorsed: Filed July 21, 1885. R. UH. Lamson, clerk, by R. B. 


Lamson, deputy. 


THE OREGONIAN RAILWAY CO. (LIMITED). 225 


And afterwards, to wit on the 21st day of July, 1885, there was 


duly filed in said court a demurrer in words and figures as follows 
to wit: 


In the Cireuit Court of the United States for the District of Oregon. 


THe Oregonian Raitway Company, Limited, ) 
Plaintiff, 
Us. 
THE OREGON RAILWAY AND NAVIGATION Com- 
PANY, Defendant. 


‘ Action at Law. 
No. 1147. 


Now comes the above-named plaintiff, by its attorneys, and de- 
murs io the answer to the first, second, and third causes of action 
in said complaint of plaintiff herein for the reason that the said 
inswers coustitute no defense to said causes of action or any of them. 
WHALLEY, BRONAUGi, NORTHUP & DEADY, 

Attorneys for the Plaintiff. 


JISTRICT OF OREGON, as: 


Service of a certified copy of the above demurrer accepted at 
ortland, in said district, this the 2Ist day of Julv, A. D. 1885. 
DOLPH, BELLINGER, MALLORY & SIMON, 


Attorneys for Defendant. 


Endorsed: Filed July 21,1885. RK. H. Lamson, clerk, by R. B. 
Lamson, deputy. 


And afterwards, to wit, on the 24th day of- July, iS85, there was 
duly filed in said court a notice in words and figures as follows, to 
wit: 


In the Cireuit Court of the United States for the District of Oregon. 


THe OREGONIAN Rattway Company, Limited, Plaintiff, ) 
i's 


THe Oregon RAILWAY AND NAVIGATION COMPANY, Defendant. 


To the above-named plaintiff and Messrs. Whalley, Bronaugh, 
Northup & Deady, its attorneys: 
You will please take notice that on Wednesday, the 29th 
240 day of July, 1885, at 10 o'clock a. m., or as soon thereafter as 
counsel can be heard, the defendant in the above-entitled 
ug action will move the above-entitled court to set down for argument 
the demurrer filed by plaintiff to the defendant’s answer herein. 
DOLPH, BELLINGER, MALLORY & SIMON. 
Attorneys for Defendant. 


Endorsed: Filed July 24, 1885. BR. H. Lamson, clerk. 
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DISTRICT OF OREGON, 88: 


Due service of the within notice upon us,at Portland, in said dis- 
trict, on the 24th day of July, 1855, is hereby admitted. 


J. W. WHALLEY, 
Of Attorneys for Plaintiff. 


And afterwards, to wit, on Wednesday, the 29th day of July, 1885, 
the same being the 48th judicial day of the regular April term of 
said court—present, the lon. Matthew P. Deady, United States dis- 
trict judge, presiding—the following proceedings were had in said 
case, to wil: 


In the Circuit Court of. the United States for the District.of Oregon. 


Tue OreGOoNIAN Rat~way Company, Limited, ) 
vs. >»No.1147. | 
Tue Oregon RAILWAY AND Navigation Company. J 


JuLy 29, 1885. 


Now, at this day, comes the plaintiff, by Mr. E. C. Bronaugh, o 
counsel, and the defendant, by Mr. Joseph Simon, of counsel, ane 
by consent of parties the demurrer of plaintiff to the answer of de- 
fendant is submitted for decision without argument; and the court 
being now sufliciently advised in the premises, said demurrer is sus- 
tained; whereupon the plaintiff, by its attorneys, moves the court 
for judgment in its behalf as praved for in the complaint, which 
motion is allowed. [It is therefore considered that plaintiff do have 
and recover of and from the defendant the sum of four thousand 
six hundred and twenty-eight dollars and thirty-two cents, with in- 
terest thereon at the rate of eight per centum per annum until paid, 
together with the costs and disbursements of plaintiffin this cause, 
taxed at the sum of twenty-seven dollars and two cents. 


May 12, 1586. 
Full satisfaction of this judgment is hereby acknowledged as of 
the date of August 15, 1555, when it was paid. 
(Signed) WHALLEY, BRONAUGH, 
. NORTIUP & DEADY, 
Attorneys for Plaintiff. 


And afterwards, to wit, on the 29th dav of July, 1885, there was 
duly filed in said court a cost bill in words and figures as follows, to 
wit: ee 


<~ 
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In the Cirenit Court of the United States for the District of Oregon. 


THE OREGONIAN Rattway Company, Limited, —s 

vs. ; 
. . N ). ; f 
OREGON Raipway AND Navication Company, De- exe 


fendant. 


Statement of disbursements claimed in the above-entitled cause, 
VIZ: 


ee $12 30 
eee 1 72 
AMsGUeys HO caccennns 10 00 

a heen $27 02 


241 THE UNITED STATES OF A MERICA, ) a 
District of Oregon, j Oe « 


I, Rh. H. Lamson, clerk of the United States cireuit court for the 
‘istrictof Oregon, do hereby certify that the foregoing copy of judg- 
aent-roll and of the satisfaction of the judgment in cause No. 1147, 
Jregonian Railway Company vs. Oregon Railway and Navigation 
Company, has been by me compared with the original, and that it 
is a correct transeript therefrom and of the whole of such original 
as the same appears of record and on tile at my office and in my 
custody. 

In testimony whereof I ‘.ave hereunto set my hand and 
[sean] aflixed the seal of said court, at Portland, in said district, 
this May 13th, 1586. 
R. H. LAMSON, Clerk, 
By R. B. LAMSON, 
Deputy Clerk. 


242 The plaintiff having rested its cause, the defendant, to sus- 

tain the issues on its part, offered in evidence a duly certified 
transeript of said judgment-roll, numbered 985 in) said action, be- 
tween the parties hereto, numbered 1147, of which judgment the 
foregoing is a transeript; but the plaintiff objected to the introdue- 
tion thereof on the ground that the same was immaterial, which 
objection was sustezined by the court; to which ruling defendant 
duly excepted, which exception was allowed. 

There was no other or further evidence offered or admitted on the 
trial of said cause than that contained in this bill of exceptions; and 
thereupon the defendant praved that this his bill of exceptions to 
each and every of the foregoing rulings of the court admitting sail 
matters and each of them in evidence may be allowed and signed, 
which is hereby done. 

October 11, 1886. 

(Signed) MATTHEW P. DEADY, 
U.S. District Judge. 
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43 We hereby acknowledge the receipt of a copy of the fore- 
going bill of exceptions, at Portland, Oregon, this September 
30th, 1886. 
WHALLEY, BRONAUGH, NORTHUP & DEADY, 
Attys for PUG. 


944 In the Cireuit Court of the United States for the District of 
Oregon. 


UNITED STATES OF AMERICA, } n 
District of Oregon, ey 


I, R. He. Lameon, clerk of the circuit court of the United States for 
the district of Oregon, by virtue of the within writ of error and in 
obedience thereto, do hereby certifv that the foregoing transeript of 
the record and proceedings had in said court in the cause of The 
Oregonian Railway Company, Limited, +. The Oregon Railway and 
Navigation Company is a true and complete transeript of said records 
and proceedings as the same remain of record and on file in said 


cause, 

In testimony whereof [ have hereunto set my hand and aflixed 
the seal of said elreutt court, at Portland, in Said district, this October 
thirteenth, eighteen hundred and eighty-six. 


[Seal United States Cireuit Court, Oregon. | 


R. HW. LAMSON, Clerk. 


Endorsed on cover: Oregon ©.C. U.S. No. 237. The Oregon 
Railway and Navigation Company, plaintiff in error, vs. The Ore- 
gonian Railway Company (Limited). Filed October 22, 1886. 
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OREGON R’Y & NAVIGATION CO. VS. OREGONIAN R’Y CO. (LIMITED). 1 


] Unirep States OF AMERICA, ws 
District of Oregon,  aeme 
To the Oregon Railway Company, Limited, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at ‘Washington on 
the second Monday in October, A. D. eighteen hundred and eighty- 
six, on the third Monday of said term, pursuant to a writ of error 
filed in the clerk’s office of the cireuit court of the United States for 
the district of Oregon, wherein The Oregon Railway and Navigation 
Company is plaintiff in error and you are defendant in error, to 
show cause, if any there be, why the judgment in the said writ of 
error mentioned should not be corrected and speedy justice should 
not be done to the parties in that behalf. 

Given under my hand, at Portland, in said district, this Septem- 
ber 21st, 1886. 

MATTHEW P. DEADY, 
U.S. District Judge, Oregon. 


2 [ Endorsed “ No. 1178. U.S. eireuit court. district of Ore- 
ron. a} . Citation on writ of error. 

B , 

—, 1Ss-. —— —, clerk, by —— ——, deputy clerk. 


Filed 


DisTRICT OF OREGON, 88: 


We hereby acknowledge due service of the within citation upon 
us, at Portland, in said district, this the 22nd day of September, 
A. D. 1856, by delivery to us of a copy thereof at said time and 
place. 

WHALLEY, BRONAUGH, NORTITUP & DEADY, 
Attorneys for the Plaintiff. 


3 Unirep STATES OF AMERICA, | 


mapa , > 88: 
District of Oregon, j 


To the Oregonian Railway Company, Limited, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday in October, A. D eighteen hundred and elghty- 
six, on the third Monday of said term, pursuant to a writ of error 
filed in the elerk’s othee of the circuit court of the United States for 
the district of Oregon, whereia The Oregon Railway and Navigation 
Company is plaintiff in error and you are defendant in error, to 
show cause, if anv there be, why the Judgment in the said writ of 
error mentioned should not be corrected and speedy justice should 
not be done to the parties in that behalf. 

Given under my hand, at Portland, in said district, this Septem- 
ber 21st, 1556. 

(Signed) MATTHEW P. DEADY, 
U.S. District Judge, Oregon. 
1—2355 
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3} [Endorsed :] No.—. U.S. circuit court, district of Oregon. 
——_ a 115, ———, 1 Citation on writ of error. Filed 
— —, 188s-- —— , clerk, by , deputy clerk. 


District OF OREGON, 88°: 


We hereby acknowledge due service of the within citation at 
Portland, in said district, this the 22nd day of September, A. D. 1886, 
by delivery to us of a copy thereof at said time and place. 

WHALLEY, BRONAUGH, NORTHUP & DEADY, 
Attorneys for the Plaintiff. 


| In the Supreme Court of the United States. 


rt . 4 > . » ' one -. - 
> OREGONIAN ILW. Company, Litmited ; wii is 
Pi KEGONTA RAILWAY ANY, ‘) No. 1178. Writ 
iis jf . . 
nee ae ' of [error. 
Poe Ornecon Rat~pway & NAVIGATION COMPANY. j 


The Untrep STates oF AMERICA, 88: 


The President of the United States of America to the judges of the 
cireuit court of the United States for the district of Oregon, 
Greeting : 

Because in the records and proceedings, as also in the rendition 
of the judgment of a plea which is in the said cireuit court before 
the Honorable Matthew P. Deady, one ef you, between The Orego- 
nian Railway Company, Limited, plaintiff and defendant in error, 
and The Oregon Railway and Navigation Company, defendant and 
plaintiff in error, a manifest error hath happened, to the great dam- 
age of the said plaintiff in error, as by complaint doth appear, and 
we, being willing that error, if any hath been, should be duly cor- 
rected and full and speedy justice done to the parties aforesaid and 
in this behalf, do command you, if jadgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you have the same at Washington on the second Monday of 
October, A. Deeighteen hundred and eighty-six,in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being then and there inspected, the said Supreme Court 
may cause further to be done therein to correct that error what of 
right and according to the laws and customs of the United States of 
America should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this Sept. 25, ISS6. 

[Seal United States Cireuit Court, Oregon. ] 
R. H. LAMSON, 
Clerk of the Circuit Court of the United States 
for the District of Oregon 
by 


I Jeput y Clerk. 


THE OREGONIAN RAILWAY CO. (LIMITED). 3 


[Endorsed :] In the Supreme Court of the United States. —— 


vs. . Writof error. Filed —, 188-. . 
clerk, by —— ——, deputy clerk. 
5 In the Supreme Court of the United States. 


The Oreconran Rattrway Company. Limited . so — 
; es ‘{ No. 1178. Writ 
s. 


ial egg ; of Error. 
THe OreGon Rattway & NAvIcATION Company. 


Tue Unxireb STAtes OF AMERICA, 88 


The President of the United States of America to the judges of the 
circuit court of the United States for the district of Oregon, 
Greeting: 

Because in the records and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court before the 
Honorable Matthew P. Deady, one of you, between The Oregonian 
Railway Company, Limited, p Jaintiff and defendant in error, and 
The Oregon Railway & Navigation Company, defendant and 
plaintiff in error, a manifest error hath happened, to the great dam- 
age of the said plaintiff in error, as by complaint doth appear, and 
we, being willing that error, if any havi been, should be duly cor- 
rected and full and speedy justice done to the parties aforesaid and 
in this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with ali things concerning the same, to 
the Supreme Court of the United States, together with this w rit, so 
that you have the same at Washington on the second Monday of 
October, A. D. eighteen hundred and eighty-six, in the said su- 
preme Court to be then and there held, that, the record and proceed- 
Ings aforesaid being then and there inspected, the said Supreme 
Court may cause further to be done therein to correct that error 
what of right and according to the laws and customs of the United 
States of America should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this Sept. 23, 1886. 

[SFAL. ] Rh. HH. LAMSON, 
Clerk of the Circuit Court of the United States 
for the District of Oregon, 
by 


/ Jeput y Clerk. 


[Endorsed :] In the Supreme ¢ ‘ourt of the U snc States. -—— 


——-_— ‘vs. ——. Writ of error. Filed ,.188-. —— 
——, clerk, by —, deputy clerk. 
6 In the Cireuit Court of the United States for the District of 


Oregon. October Term, 1885. 


xe it re membered thi: at on the 2S di: uy of Nov.., 1SS5, there was 
duly filed in the cireuit court of the United States for the district of 
Oregon a complaint in words and figures as follows, to wit: 
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7 In the Cireuit Court of the United States for the District of 
Oregon, 


Tue Orecoxtan Rartpway Company, Limited, 
Plaintiff, 
is, 
THe Orecon Rattbway AND NAVIGATION Com- 
pany, Defendant. ] 


Plaintiff, for cause of action against the defendant above named, 
alleges— 

That at all the times hereinafter stated plaintiff was and now is a 
foreign eoporation, duly ereated, Incorporated, and organized under 
the laws of Great Britain and Ireland, under the act of Parliament 
commonly known as the “companies act, 1862,” and is a citizen of 
Great Britain, and is the owner of that certain railroad and other 
property in the State of Oregon hereinafter mentioned and described, 
and lias its principal oflice at Dundee, in Seotland. 

That by section 6 of said * companies act, 1S62," it was and is pro- 
vided that “any seven or more persons associated for any lawful pur- 
pose may, bysubscribing their names toa memorandum of association 
and otherwise complying with the requisitions of this act In respect 
of registration, form an incorporated company with or without lim- 
ited liability.” 

That on or about the 50th day of April, A. D. 1880, more than 
seven persons did subscribe their names to a memorandum of asso- 
ciation and did otherwise comply with the requisitions of said 
“companies act, 1562," In respect of registration, and did thereby 
form plaintiff an incorporated company with limited Hability. 

That under and by its said law of its creation and the said mem- 
orandum of association the plaintiff took and aequired and had and 
has power, abony other things, to construct, own, operate, and lease 

railroads in Oregon, including the said railroad and other 
5 property hereinafter mentioned, and that in and by said 

memorandum of association one of the objects and purposes 
for which plaratill was and Is Incorporated and organized IS @X- 
pressed and declared to be “the building, constructing, reeonstruct- 
ing, diverting, equipping, owning, operating, leasing or selling, 
transferring Or disposing of, or purchasing or otherwise acquiring, 
holding, ana operating, or otherwise using, working, or dealing in 
all or any such railway or railways, railroad or railroads, in the 
State of Oregon and the Territory of Washington, in the United 
States, or in either of them, or between such points in said State or 
Territory or elsewhere in) North America as may be from time to 
time be resolved or determined upon by said company, and the ear- 
rying of passengers, goods, and mineral and all other traffic and 
freight on and the doing and performing of all other acts, deeds, 
and other operations connected with railways or rallroads in the 
said State or Territery or either of them, or elsewhere in North 
America,” and that after such incorporation of plaintiff the State of 


ee eee enema 
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Oregon recognized by law:this plaintiff as a duly incorporated and 
existing foreign corporation having said powers, and did consent 
to the exercise of such powers by plaintiff within the limits of this 
State. 

That the defendant at all the times hereinafter mentioned was and 
now is a corporation duly incorporated and organized under the 
general incorporation laws of the State of Oregon, and is a citizen 
of said State, and has its principal office at the city of Portland, in 
Multnomah county, in said State. 

That in and by its articles of incorporation the defendant took 
and had power to operate and lease the said railroad and other 
property hereinafter mentioned, and that one of the objects and 
purposes for which defendant was and is so incorporated is speei- 

fied in its articles of incorporation to be “to purchase or 
0 consolidate with or lease or operate and maintain, on such 

terms as may be agreed upon, any railroad or railroads in Ore- 
gon, Washington, Idaho, or Utah, with its or their rolling stock, 
equipments, or appurtenances, and to complete the same to its au- 
thorized terminus.” 

That prior to the making and execution of the indenture of lease 
hereinafter mentioned the board of directors of the plaintiff cor- 
poration did adopt and pass a resolution in and by which the plain- 
tiff corporation was authorized and directed to-sign, by its proper 
officers and agents, and to affix its corporate seal unto and acknowl- 
edge and deliver such indenture of lease; and that the board of 
directors of the defendant corporation did in like manner, prior to 
the making and execution of said lease, pass a resolution in and by 
which said defendant corporation was authorized and directed to 
sign, by its proper officers and agents, and to affix its corporate seal 
unto and acknowledge and deliver such indenture of lease; and 
that thereupon and thereafter, and as of the Ist day of August, A. 
D. 1881, the said corporations plaintiff and defendant did agree 
upon and *ause to be prepared in) writing il certam Indenture of 
lease bearing date the said Ist day of August, ISS1, and the 
proper officers and agents of the plaintiff corporation did duly sign 
the same on plaintiffs behalf and did affix thereunto the plaintiff's 
corporate seal and did duly acknowledge such execution by them 
of said indenture of lease as the act and deed of the plaintiff, and 
the proper officers and agents of the defendant corporation did also 
duly sign the said indenture of lease on defendant’s behalf and did 
affix thereunto the defendant’s corporate seal and did duly acknowl- 
edge such execution by them of said indenture of lease as the 

act and deed of the defendant : and the sald indenture of lease 
10 was thereupon duly delivered by each of said corporations 
to the other, as directed by the said resolutions, 

That in and by said indenture of lease the plaintiff, for certain 
good and valuable considerations therein mentioned, did demise and 
let to the defendant for the tertn of ninety-six vears from the said Ist 
day of August, A. D. ISS], the “ existing railroad ” then owned by 
the plaintiff and commonly known as the narrow-gauge railroad in 
the State of Oregon, together with certain equipments and appur- 
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tenances, and which in and by said lease is substantially as follows: 
“Consisting of two branches, namely, the East Branch, beginning 
at or near Ray’s Ferry and running south to Brownsville and ex- 
tending, including sidings, to seventy-four miles or thereabouts, with 
a branch to Waldo, extending, including sidings, to five miles or 
thereabouts; and the West Branch, beginning at Ray’s Ferry and 
running south to Monmouth, with branch to Sheridan, and extend- 
ing in all, including sidings, to fifty miles or thereabouts,” together 
with certain proposed extensions thereof, with all stations, depots, 
sidings, putmps, tanks, vards, warehouses, machine shops, and other 
works and conveniences, and the right of way thirty feet in width 
on each side from the center of the track of said railroad and the ex- 
tensions thereof, and the rolling stock of said railroad, with all tools, 
machinery, implements, supplies, and equipments of every descrip- 
tion, and all franchises, rights, powers, and privileges to whieh the 
said lessor was then entitled or to which it should at any time there- 
after become entitled in connection wita said railroad and said pro- 
posed extension as aforesaid, 

That in and by said indenture of lease the said plaintiff did re- 
serve and the defendant did therein and thereby promise, covenant, 

and agree to pay to plamtiffan annual rental forthe said rail- 
1] road and other property in said lease mentioned of twenty- 

eight thousand pounds sterling money of Great Britain, in 
half-vearly payments of fourteen thousand pounds sterling each, on 
the loth day of May and the Tith day of November in each Vear, In 
advance, for and during said term. 

That defendant thereupon entered into the possession of said prop- 
erty, and that on the 11th day of November, 1SS5, an iastallment of 
rent amounting to fourteen thousand pounds sterling became due 
and pavable to plaintiff from defendant under the terms of said lease 
and the covenants therein contained, which installment of rent last 
mentioned the defendant failed and refused to pay and the same 
still remains and now is due and owing and unpaid by defendant to 
plaintil, together with lawful interest thereon from and after the 
said 11th day of November, 1SS5. 

That the equivalent of said sum of fourteen thousand pounds 
sterling Is In lawiul money of the United States the sum of sixty- 
eight thousand one hundred and thirty-one dollars. 

Vherefore plaintil prays judgment against said defendant for the 
sum of S6S,151.00 and interest thereon from the llth day of No- 
vember, 1885, and for the costs and disbursements of this action. 

WHALLEY, BRONAUGH, NORTHUP & DEADY, 
Attorneys for Plaintiff. 


STATE OF ORrEGON, ) 
Multnomah County, | 


I, Hugh Roger, being duly sworn, say on oath that I am the man- 
aging agent and attorneys V-In-factot the above-named COrpors ition, 


the Oregonian Railway Company, Limited, and that the foregoing 
complaint is true,as I verily believe. 


HUGH ROGER. 


A 8 


ee 
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Subscribed and sworn to before me this 27th day of November, 
A. D. 1885. 
U.S. GRANT MARQUAM, 
[ SEAL. | Notary Public for Oregon. 


Endorsed: Filed Noy. 28, 1885. KR. H. Lamson, elerk, by R. B 
Lamson, deputy. 


12 And afterwards, to wit, on the 28 day of Nov., 1885, there 
Was Issued out of said court a summons in words and figures 
as follows, to wit: 


13 District OF OREGON, ss: 


I certify that on the 28th day of November, 1885, at Portland, Mult- 
nomah county, in said district, | duly served the within summons 
upon the therein-named corporation defendant, The Oregon Rail- 
wav and Navigation Company, by exhibiting said writ to Theodore 
Wvgant, the seeretary thereof, and by delivering to him personally 
a true copy of said writ, duly certified to by me as U. S. marshal, 
together with a copy of the complaint ' the within-entitled action, 
duly certified to by pl if’s att’y. 

PENUMBRA KELLY, 
United States Marshal, 
By P. A. MARQUAM, Jr, Deputy. 


14 In the Cireuit Court of the United States for the Ninth Judi- 
cial Circuit, District of Oregon. 


Tue OrneGontan Rartway Company, Limited . am 
Pure Or! ‘ ; No. 1178. 


na ; ' Summons. 
Pure Oregon Raipway axnp Navigation Company. J . 


The President of the United States to The Oregon Railway and 

Navigation Company, the above-named defendant, Greeting : 

You are hereby commanded to be and appear in the above-enti- 
tled court, holden at Portland, in said district, and answer the com- 
prletnt filed against you in the above-entitled action within ten days 
from the date of the service of this summons upon vou, if served 
within the county of Multnomah, in said district; or if served within 
anv other county of said district, then within thirty days from the 
date of such service Upon You ; and if you fail so to appear and 
answer, for want thereof the plaintiff will take jJadgment against 
you for the sum of 868,151.00, and interest thereon from the llth 
day of November, 1855, and tor the costs and disbursements of this 
acuion. 


15 And this is to command you, the marshal of said district, 
or your deputy to make due service and return of this sum- 
mons. Hereof fail not. 


THE OREGON RAILWAY 


AND 


NAVIGATION 


co. VS. 


Witness the Honorable Morrison R. Waite, Chief 

Sealof U.S. Cir- Justice of the Supreme Court of the United States, 
cuit Court for and the seal of said circuit court, affixed at Port- 
Oregon. land, in said district, this 25th day of November, 


ISS. 
R. H. LAMSON, Clerk, 
By R. B. LAMSON, Deputy. 


[ Endorsed :] No. 1178. Inthe circuit court of the United States for 
the districtofOregon. The Oregonian Railway Company, Limited, vs. 
The Oregon Pailway and Navigation Co. Summons. Returned and 
filed December 11, 1885.) Kt. IL. Lamson, clerk, by R. B. Laimson, 


deputy. 


16 And afterwards, to wit, on the 7 day of Dee., 1885, there 
was duly filed in said court an answer in words and figures 


as follows, to wit: 


17 In the Cireuit Court of the United States for the District of 


(oregon. 


THE OreGontan KRaitway Company, Limited, ) 
je ,tt 
harntill, 


i's, ~No. 1178. At Law. 


Tue Orecon Rainway AND NAVIGATION Com- 
PANY. Defendant. 


Defendant answers to plaintiff's complaint herein— 

That it is not trae and defendant denies that plaintiff at any time 
Was ors a fore. corporation or atl all il corporation Or is cre- 
ated, Incorporated, or organized under the laws of Great Britain and 
Ireland known as the companies act of 1862 or under any laws or 
law, whether of Great Britain and Ireland or otherwise, or is a citi- 
zen of Great Britain oor is the owner of that certain railroad or other 
property mentioned in the complaint or has its principal or any 
office at Dundee, in Scotland. 

That it is not true and defendant denies that about the 30th of 
April, 1SS0, or at any time any number of persons subscribed their 
names toa memorandum of association or did otherwise comply 
with the requisitions of sald companies act of 1S62 or did thereby 
or by any act form plaintiffan incorporated company. 

That it is not true and defendant denies that under or by virtue 
of any law or ny apne of association plait reas or wvc- 
quired or had or has power to construct, own, operate, or lease the 
railroad mentioned in the cotuplaint or any railroad or mn prop- 
ertv in Oregon, or that it has any memor andum of association ; and 
defendant alleges that the plaintiff has never specified in any ar- 
ticles or me wmorandum of assoclation or otherwise the termini of the 

railroad or roads so mentioned; that as to whether any pre- 
18 tended memorandum of association of plaintiff sets forth, 
as an object or purpose for which plaintiff pretends to be in- 
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corporated, the matters and things in the complaint set forth, defend- 
ant has not knowledge or information sufficient to form a belief; and 
defendant denies that the State of Oregon at any time recognized 
by law or otherwise the plaintiff as a duly existing or incorporated 
foreign or other corporation or as having any of the powers 
in the complaint mentioned, or that it consented to the exer- 
cise of any such powers within the State; and as to the pre- 
tended powers of plaintiff, defendant alleges that the laws of 
Great Britain under which plaintiff pretends to be incorporated 
provide with reference to corporations formed thereunder; that 
the memorandum of association and the articles of association, 
where such articles are required, shall set forth, among other 
things, “the objects for which the proposed company is to be estab- 
lished,” and that upon compliance with certain provisions of said 
laws the subseribers to said memorandum and articles shall there- 
upon be a body corporate, capable of exercising all the functions of 
an Incorporated COMMPAaly, having perpetual succession and a com- 
mon seal, with power to hold land; and defendant alleges that there 
is no other or further provision of the said laws relating to the 
powers of or contlerring power Upon corporations created or existing 
thereunder. 

That it is not true and defendant denies that in or by its articles 
of incorporation or at all defendant took or had or has power to 
operate or lease the railroad or other property in the complaint men: 
tioned ; and defendant alleges that the only road or roads which it 
Was organized to own or operate or which it ever had or has power 

to oWh or Operate and which are mentioned in its articles of 
1!) Incorporation extend east from the city of Portland, Oregon, 

and tetween points in the eastern part of said State and 
Washington ‘Territory, and do not include nor form any near con- 
nection with the said road or roads referred to in the complaint and 
therein alleged to have been detmised todefendant ; that said road or 
roads so alleged to have been demised extend south from said city 
and between points wholly south thereof, and are distant from their 
nearest point sbout thirty miles from said city; and defendant fur- 
ther alleges that the whole of its capital stock was contributed for 
and applied in the construction and equipment of said roads so 
mentioned as aforesaid in its articles of incorporation and running 
east from the said eity of Portland and between points in the east- 
ern part of said State and Washington Territory. 

That as to whether the pretended) board of direetors of plaintiff 
did adopt or pass a resolution authorizing the signing or sealing or 
acknowledging by plaintiff of the pretended indenture of lease in 
the complaint mentioned, derendant has not knowledge or informa- 
tion sufficient to form a belief. 

That it is not true and defendant denies that defendant’s board 
of directors did at any time pass a resolution in or by which 
defendant was authorized or directed to sign or to affix its cor- 
porate seal unto or acknowledge or deliver such or any inden- 
ture of lease, and defendant denies that at any time the plain- 
tiff and defendant or either of them did agree upon or cause to 
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be prepared the alleged indenture of lease in the complaint men- 
tioned or any indenture of lease, or that such alleged or any In- 
denture of lease was signed by plaintiff or defendant or by the 
proper oflicers of either, or that the corporate seal of plaintiff or 

defendant was by any authority of the board of directors of 
20 plaintiff or defendant aflixed to said pretended lease, or that 

the same was duly acknowledged by either plaintiff or de- 
fendant, and as to said matters defendant alleges that at the time of 
the pretended passage of the said resolutions defendant's board of 
directors Was coniposed of cleven persons OF members and so had 
been at all times prior thereto; that four of said members assumd 
to hold a special meeting of said board; that at said pretended 
meeting said four members assumed to pass a resolution authorizing 
and directing the execution on behalf of defendant of the said pre- 
tended lease; that said resolution is the same mentioned in the 
complaint herein as having been passed by defendant's board of 
directors authorizing and directing said alleged contract of lease, 
and the action of said four directors in assuming to pass sald reso- 
lution is the action relied upon by plaintiff as constituting the 
passage of the said pretended resolution in the complaint men- 
tioned ; that no other resolution was passed or pretended so to be 
authorizing or directing any of the officers of defendant to sign, 
execute, seal, ‘acknowledge or deliver or to In any manner exe- 
cute said pretended lease. 

That said pretended meeting was not a regular or stated meet- 
ing of said board, but was a special meeting so far as it could at all 
be a meeting; that there were only four of the members of defend- 
ants sald board present or voting or represented thereat, and de- 
fendant allege s that no notice of the object for which said pretended 
meeting was to be held was given to the members of said board. 

That it is not true and defendant denies that in and by any 
indenture of lease plaintiff demised or let to defendant for any 
term the property in the complaint mentioned; and defendant 

alleges that at the time of the pretended execution of the 
ZI sald alleged lease one Henry Villard was president of de- 

fendant and one ‘Prolius Tyndale was its assistant secretary’; 
that said Villard, acting solely upon the authority of the said 
pretended resolution and without authority or direetion what- 
ever from detendant, signed defendant’s name to the said pretended 
indenture of lease, and the said Tyndale, and acting upon the same 
authority, attached thereto defendant's Corporate seal, Which aets 
constitute the pretended execution by defendant of the alleged 
lease In the complaint mentioned and relied upon; that the stoek- 
holders of defendant did not at any time ratify, approve, or confirm 
the said aets of said Villard and Tyndale or the said pretended 
demise. 

That itis not true and defendant denies that by said alleged in- 
denture of lease or otherwise plarotitl reserved or defendant promised, 
covenanted, or agreed to pay plaintiff the annual rental of twenty- 
eight thousand pounds sterling or any sum whatever, or that any 
installment of rent or any sum of money at any time became due or 
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payable to plaintiff from defendant under the terms of the said pre- 
tended lease or the covenants thereof or otherwise. 

Defendant admits that it entered into the possession of the prop- 
erty in the complaint mentioned about the time therein stated, and 
that it continued in such possession until the 15th day of May, 1884; 
that on the said 15th day of May it offered to restore all the said be- 
fore-mentioned property to plaintiff? and requested plaintiff to re- 
ceive the same; that defendant had theretofore fully paid to plaintiff 
for the use and occupation of said property up to said date and in 
full of all claims and demands arising upon or claimed to be due 
under the said pretended lease to said date; that thereupon plaintiff 

requested derendant to continue in the possession of said prop- 
22 erty and operation of said road for the further period of six 

months, to prevent losses and embarrassments that might re- 
sult to plainul from discontinuing such operation, whereupon it was 
mutually agreed between plaintiff and defendant that to prevent 
such losses and embarrassments defendant would continue in’ the 
possession of said property and in the operation of said road for the 
further period of six months from that date, so far as the same could 
be done without serious loss to defendant; that it was a stipulation 
of said agreement that defendant, by so complying with plaintiff's 
request, should incur no legal obligation nor be in any way prej- 
udiced in respect to any claim that might be made against defend- 
ant in respect to said pretended lease; that thereupon and in com- 
pliance with said request and agreement and not otherwise de- 
fendant continued in the possession of said property and in the 
operation of said road until the 5th of November, 1884, when the 
plamntitl brought its suit in equity in the cireuit court of the United 
States for the district of Oregon against defendant to compel a specific 
performance of certain of the covenants in said pretended lease ; 
that upon the bringing of said suit and upon the motion of plaintiff 
an order was made therein enjoining defendant from ceasing to oper- 
ate said road until the further order of said court; that thereafter 
and while said order was in foree,on plaintiff's motion therein, one 
Scott was appointed a receiver of the said road and property In said 
suit; that said Scott thereupon duly qualified and entered upon and 
took possession of said road and prope rty, which possesslou he has 
since had and now has; that the said sum of fourteen thousand 
pounds sterling for which judgment is prayed in this action is 

upon a demand for re care “under the said pretended lease for 
23 the six months beginning November llth, 1885, during 

which said receiver was in possession of and operating said 
road under the said order so made in said suit. 

Wherefore plaintiff prays judgment for its costs and disburse- 
ments herein. 


DOLPH, BELLINGE K, MALLORY & SIMON, 
Attorneys for De fendant. 


DisTRICT OF OREGON: 


I, Theodore Wygant, being first duly sworn, say I am the secre- 
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tary of the defendant, and that I believe the foregoing answer to be 
true. ee 
THEODORE WYGANT. 
Subseribed and sworn to before me this 7th day of December, 
1885. 
[SEAL. ] N. D. SIMON, 
Notary Public in & for Oregon. 
Districr OF OREGON, gen 
County of Multnomah, | = 
Due service of the within answer is hereby accepted, at Portland, 
Oregon, this 7th day of December, 1885, by receiving a copy 
thereof, duly certified to as such by J. Simon, of counsel for de- 
fendant. 


H. H. NORTHUP, 
Of Attorneys for Plaintiff. 


I. W. Baltes & Co., law printers. Briefs a specialty. 


indorsed: Filed Dee. 7, 1885. R. H. Lamson, clerk, by R. B. 
Lamson, deputy. 


24 And afterwards, to wit, on the 11 day of Dee., 1885, there 
was duly tiled in said court a motion to strike out In 
words and figures as follows, to wit: 


95 In the Cireuit Court of the United States for the District of 


Oregon. 


THe Oregonian Rattway Company, Limited, Plaintiff, ) 
g fl é 
THE OREGON RAILWAY AND NAVIGATION ComMPANy, De- 
fendant. 


No. 1178. 


_—— > oa 
‘ 


Now, on this day, comes the plaintiff above named, by its attorneys, 
and moves the court to strike out the following portions of the an- 
swer of the defendant in the above-entitled cause upon the ground 
and. for the reason that such portions of said answer are and each 
of them is sham, frivolous, redundant, irrelevant, and immaterial, 
namely : 

Ist. The words “or is a citizen of Great Britain ” on lines 19 and 
20 of page l of said answer. 

2nd. Beginning with the word “and” on line 13 and extending 
to and including the word “ mentioned” on lines 15 and 17, page 2 
of said answer. 

ord. Beginning with the word “that” on line 17 and extending 
to and including the word “ believ” on line 23 of page 2 of said 
answer. 

4th. Beginning with the word “and” on line 3 and extending to 
and including the word “thereunder” on line 24 of page 3 of said 
answer. 
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Sth. Beginning with the word “that” on line 25 of page 3 and 
extending to and including the word “ mentioned ” on line 1 of page 
4 of said answer. 

6th. Beginning with the word “and” on line 2 and extending to 
and including the word “city” on line 18 of page 4 of said 
answer. 

7th. Beginning with the word “and” on line 18 and extending 

to and including the word “territory” on line 26 of page 4 
26 of said answer. 

Sth. Beginning with the word “that” on line 27 of page 4 
and extending to and including the word “belief” on line 6 of page 
© of said answer. 

Mh. Beginning with the word “that” on line 28 of page 7 and 
extending to and including the word “demise” on line 4 of page 8 
of said answer. 

10th. Beginning with the word “that” on line 20 and extending 
to and including the word “ same” on line 25 of page 8 of said an- 
swer. 

llth. Beginning with the word “that” on line 1 of page 9 and 
extending to and including the word “suit” on line 21 of page 10 
of said answer. 

And said parts of said answer are uioved against separately for 
said causes. 3 , 

WHALLEY, BRONAUGH, NORTHUP & DEADY, 
Attorneys for Plaintiff. 
STATE OF OREGON, a. 
County of Multnomah, ; ae 


Due service of the within motion is hereby accepted, at Portland, 
Oregon, this 1] day of Dec., 1855, by recelving a copy thereof, duly 
certified to as such by E. C. Bronaugh, counsel for plaintiff. 

RUFUS MALLORY, 
Attorney for Defendant. 


Endorsed: Filed Dee. 11, 1885. R. H. Lamson, clerk, by R. B. 
Lamson, deputy. 


27 And afterwards, to wit, on the 11 day of December, 1885, 
there was duly filed in said court a demurrer to answer in 
words and figures as follows, to wit: 


28 In the Circuit Court of the United States for the District of 
Oregon. 


The OREGONIAN Rartway Company, Limited, Plaintiff, | 

is - 
oer " ne - ‘ >No. 1178. 
CHe OreEGon RAILWAY AND NAVIGATION COMPANY, ee 


fendant. 


Now comes the plaintiff above named, by attorneys, and demurs 
to the following portions of the answer of the defendant to 
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plaintiff’s complaint herein, namely, to all the portion of said 
answer wherein the defendant pleads to or denies the corpo- 
rate existence or due incorporation and organization of plain- 
tiff as a corporation or facts relating thereto, or which pleads to or 
questions or denies compliance by plaintiff with foreign or domestic 
laws in the matter of plaintiff’s incorporation and organization, or 
pleads to or dentles or attempts to plead to or deny or question the 
powers, rights, privileges, or franchises or ownership of plaintiff al- 
leged in said complaint, for the reason that the said defendant ought 
not to be allowed or heard to sav or allege that the plaintiffs not a 
corporation or has no power to make the contract herein sued on or 
to make any denials contrary to defendant’s own acknowledgement 
and deed of about August Ist, ISS1,as appears by the said complaint 
and admitted by the said answer thereto. 
WHALLEY, BRONAUGH, NORTITUP & DEADY, 
Attorneys for Plaintiff. 

Unirep Srares or AMERICA, | 

District of Oreqon, j “ 


I. fk. ©. Bronaugh, certify that I am one of the counsel and 
attorney of plaintiff in the above-entitled action, and that IT have 
read and am familiar with the answer of defendant to the comnplaint 
of plaiatiff in said action, and that in my opinion the foregoing 
demurrer is well founded in law. 

ke. CO. BRONAUGITL, 
OF Counsel for Plaintiff. 
20 STATE OF OREGON, ee | 7 : 
County of Multnomah, ( _ 

Due service of the within demurrer 1s hereby necepted, at Port- 
banned, Oregon, this 1] dav of Dee... ISS, ly recelving a copy thereof, 
duly certified to as such by FE. C. Bronaugh, counsel for plaintiff. 

RUFUS MALLOEY, 
Of Attorneys tor Defendant, 


Mudorsed: Filed Dee. 11, 1885.) R. If. Lamson, clerk, by R. B, 
Lamson, deputy. 


oo) And afterwards, to wit,on the 11 day of December, 1885, 


there was duly filed in said court a reply in words and figures 
as follows, to wit: 


3! ln the Cireuit Court of the United States for the District of 
Oregon. 


The OrkGontan Rattpway Company, Limited, Plaintiff, 


Us. ‘ pa 
ra i ,} S 
fae Ornecon Rattbway anp Navigation Company, De- | No. 11% 
fendant. | 


The above-named plaintiff, for reply to the answer of defendant 
in the above-entitled action, alleges that the plaintiff has no knowledge 
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or information sufficient to form a belief as to whether at the time 
of the passage of said resolutions or at all defendant’s board of di- 
rectors Was composed of eleven persons or members or as to how 
Inany persons or members composed said board, or as to whether 
four members of said board held any meeting, or as to whether such 
illeged meeting was or was hot a special meeting, or as to whether 
at such alleged meeting four of said members passed a resolution 
authorizing or directing the execution on behalfof defendant of the 
suid lease,orasto whethersaid or any such resolution is thesame men- 
tioned in the complaint herein as having been passed by defendant’s 
board of directors authorizing and directing said contract of lease, or 
as to Whether said or any action of said four directors in passing said 
or any resolution is the action relied upon by plaintiff as constitut- 
Ing the puissagve of sald resolution }hi said complaint mentioned or as 
to whether no other resolution was passed authorizing or direct- 
Ing any of the officers of defendant tosign, execute, seal, or acknowl- 
edve or deliver or execute said lease, or as to whether said meeting 
Was or Was nota regular or stated meeting of said board, or was or was 
hot a special necting, or as to whether or not there were only four 
of the members of defendant’s board present or voting or represented 
thereat, or as to whether or not notice of the object for which said 

meeting Was to be held was given .o all of the members of said 
ou board; and plaintiffdeniesthatsaid meeting wasa “ pretended ” 

meeting, or that said directors, by whom it 1s alleged in said 
answer that said resolutions were passed on defendant's behalf, “ as- 
sumed - hold said meeting or lo pRISS said resolutions, or that suid 
resolutions were pretended resolutions, or that said lease was or isa 
“pretended ” lease; and plaintiff alleges that it has no knowledge or 
Information suflicient toform a belief as towhether or not said Henry 
Villard acted sol: lyvorat all Uponany authority ofany resolution passed 
by or ata tiie etingot only four of defendants directors when he signed 
defendant's name to said lease, or as to whether said Tyndale acted 
upon any such authority when said Tyndale affixed defendant's cor- 
porate seal unto said lease, or as to whether such alleged ucts constl- 
tute the execution by defendant of said lease in the complaint mreh- 
tioned and relied Upot, and polapratifl denies that either said Villard 
or said Tyndale acted without authority or direction frora detendant 
In signing defendant’s name to aflixing its seal to said indenture of 
lease. 

And for further reply to said answer plaintiff alleges that the exe- 
cution, acknowledgement, and delivery of said indenture of lease by 
defendant’s said president, Henry Villard, and assistant secretary, 
Trolius Tyndale, was, after the making and delivery thereof, duly 
and fully ratified by the defendant, and that defendant, acting under 
and in pursuance of the demise in said lease contained, and not 
otherwise, on or about the said Ist day of August, A. D. 1581], entered 
into and took possession of the said railroad and other property in 
suid indenture of lease mentioned and deseribed, and continued to 
hold possession thereof from that time until about said 15th day 
of May, A. D. 1885, under said lease, and during that time reg- 
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nlarly attorned to plaintiff for said semi-annual installments 


— of rental and paid the same to plarmtill when and as the 
Sane became due and pavable, according to the terms, 
tepor. and provisions of said ease, the defendant having during all 


of said time full knowledge, by Its records, of the character of said 
meeting at Which and of the number of members of its board of diree- 
tors by whom said resolutions authorizing the execution and de- 
livery of said indenture of lease was adopted and passed, and hav- 
ing fall knowledge during all of said time of the time, place, and 
mannerof theexceution of said lease by defendant’s said) president 
and assistant secre rary and of the conte hts, terms, ani eovenants of 
said indenture of lease: wherefore plaintiff alleges that defendant 
ought not to be allowed or heard to deny the execution by de- 
fendant of said indenture of lease or the validity or obligation of 
the contract tha reby ’\ bel need ana rade, 

And for further r ply to the matters alleged and set forth in) said 
answer plamtil alleges that defendant ought not to be permitted 
or heard to ck hh\ the due execution tr\ it of the sid loase hor to be 
allowed or heard to sav or allewe that defendant did not enter into 
said contract of leasing nor sign, seal, acknowledge, or deliver the 
said rdenture of lease or to make my denials COMLPARY to defend- 
ants own acknowledgement and deed of about August Ist, ISST, as 
appears Ly the complaint here, because that heretofore, on or about 
the 28th day of June, ISsd, plaintitfcommenced an action at law 
pikeraaltist defendant tpn sald lease im plainttls saad compart 1th 
this action mentioned and described by tihng phuntis complaint 
In this honorable court against the defendant for the recovery of 
that certain semi abniual mistaliment of rent Which accrued and 
felland became due and owing trom defendantto plamntitfon the loth 
dav of May, .\ ID ISSto under and by virtue of and aecording to 

the tertas of said indenture of lease and under and according 
4 to thie - vie stipudation iit eCovernnl Of ale le ricteanat ther It) Colle 

tained, Wherem and whereby the defendant did) promise, 
covenant, ana agree to pave to plerntul aio annual rental for 
the said railroad and other property in said lease mentioned of 
twenty-eight) thousand pounds sterling money of Great) Britain 
no ohalf-voarly payvients of fourteen thousand pounds sterling 
each qt) The booth an ol Main shied the Lith day ot Novem: 
ber ino each vear, in advance, for and during said) term; that 
Sulbmohls Was ui Isstied une served pron defendant i) sid 
action, and defendant duly appeared theremin and made defense 
thereto by answering to the complamt of plamtuth in said 
netion, mn nid 1y\ which Hiswer the defendant denied the 
due Incorporation aid Oreanizatllon of plant and the mak- 
Ing and registration of its memorandum of association and the 
location of plammtitls prinelpaal otliee ul Dundee, Hn). Scotland, and 
the authority ot plarnciel LO OW), purchase, construct, Operate, lease, 
or sell any railroud in) Oregon, and that either plamtil or de- 
fendant ever had the power or authority to execute said writing and 
Indenture of lease of said railway and other property in said: lease 
mentioned and deseribed, and thrat the stockholders of defendant 


LT 
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ever authorized the same or assented thereto, and that also in and 
by said answer the defendant alleged and pleaded that said lease 
was and is unauthorized and void, and that defendant had fully 
paid the rental provided for in said lease for the period during 
Which it held possession of said railway thereunder, to wit, for the 
term ending May ldth, 1584, together with other attempted denials 
and allegations which were in said answer contained; that on mo- 
tion of plaintiff certain) portions of said answer were stricken out 
and plaintul demurred to the remaining portions thereof, whereby 

an issue of law was tendered as to the sufliciency thereof as a 
ow defense to the cause of action set forth in said complaint 1 

said action for the recovers of said installment of rent which 
became due and owing by defendant to plaintiff on said loth day 
of May, 1SS4, amounting to the sum of 868,151.00, under and = ae- 
cording to said terms of said lease set forth in said complaint in 
said action, 

That defendant joined in said issue, and such proceedings were 
thereafter had in said action that the issue so jolted therein was 
found and determined by this honorable court in taver of plarntiff 
and against defendant, and thereupon the judgment of this court 
Was, on the Sth day of Mareh, ISSo, duly re hdered ane yviven ih 
favorol prlatata th aannel ‘eriitiist! defendant for the reeove ry of the sum of 
S72.71545 of rental and interest then due and owing by defend- 
ant to plamtil upon said indenture of lease, and for the costs and 
disbursements of said action, which judgment remains and now is 
in full force and elfeet and in nowise reversed or annulled, 

And tor further re pel to said answer prisetantael alleges that defend- 
ant ought not to be allowed or heard to plead to or deny the COrPo- 
rate existence or die orgabhization of pelaanevtiel aus a corporation or 
facts relating to the organization of plaintiff as a corporation, or to 
question or deny the detuise alleged in said amended complaint by 
pelaratidl to defendant, or to pri ad to, or questhon, on deny the powers, 
rights, privileges, franchises, or ownership of plamtill alleged im the 
complaint, or to cde ny the uy eVecutiron by di femedanet ane plain 
tifl of the said indenture of lease of about August Ist, ISS], or 
the making of ‘the contract of leasing therein mentioned or 
the form oor effect thereof or defendants covenants and prom- 
Ises therenn Contrary to the defendants own acknowledgement, 


because that on or abeut the 2o dav of June, DSSo, plarntif? 
commenced A eertain otha reaction at haw ic iinist cd fendant 
OO in this honorable court by tilang a complain against defend. 


nit, where rei and where Ly the due bheorporation anid OPLATI 
zation of both plaraeul and clefenedenet COPpPOrATLONS and the right, 
power, ana authority of each and both of sard corporations to inake 
and enter into the said eontract of | usihig and to execute the said 
indenture if lease, anid the tle anid proper eNecubllot, ack nowledge- 
ment, and delivery thereof by both plainuiPand defendant were set 
forth and duly and) properly alleged and pleaded, and wherein 
and whereby it was duly alleged and deelared that in’ and 
by said indenture of lease plaintill did) let and demise to de- 
fendant for said term of ninety-six years the railroad and other 


*) *>*? 
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property in said amended complaint in this action mentioned 
and deseribed, and that defendant as part consideration of 
and for said demise did covenant, promise, and agree to 
and with plaintiff that defendant would pay vearly to plaintiff, 
and every year during said term of said lease, and at the same 
time and place as the rental aforesaid, the sum of six hundred 
pounds sterling money for the purpose of enabling the plaintitf to 


— 


keep uy) Its corporate organization and to pray its otlicers and oflice 
expenses, and that under said covenant and agreement there was due 
to plarntifl from defendanton the loth day ol May, ISS4, the sum of 
three hundred pounds sterling money, which is equivalent to the 
sui of S1botethy in lawful honey of the Lo nited States, cniel that (*t) 
the Lith day ol November, ISM4, under sid eovernit ana aoeree- 
ment, there was due to platnititl from defendant the further sum of 
three hundred pounds sterling money, equivalent to the like sum of 
S1159.95 1p lawtul money of the United States, and that on the loth 
dav of May, ISS5, there was due to plaintiff from defendant under 
said covernanhl and agrecmcnl the further stilt ot three hundred 

pounds sterling money, equivalent to the like sum of SP Aoo) 
Od in lawtul money of the United States, for which said several 

sums of money, with legal interest, together with the costs and 
disbursements of said action, judgment was in and by said complaint 
demanded. 

That defendant was duly served with summons in said action, 
and duly appeared theremn and made defense thereto by answer to 
said complaint; to which answer the plaintiff! demurred, and said 
demurrer Was sustained by the court; and thereupon, on the 29 
day of July, ISS5, the judgement of this honorable court was duly 
rendered and given in said cause in favor of plaintiffiand agains’ 
defendant lor the sum. ol S4O2S.02. being the agcvrecate of prin- 
cipal and interest then due from defendant to piaintiff upon de- 
fendants said agreement ana covenant in) sila lease contained 
for the payment to plamtil of said sum of six hundred pounds 
sterling money per annum in said equal semi-annual installments 
for the purpose of enabling the plaintiff to keep up its corporate 
organization and to pray Its officers and. office « Xpetises and for the 
costs and disbursements of said action ; which said judgment remains 
and now is in full force and effeet and in nowitse reversed or 
annulled. 

Wheretore — prays judgment against the defendant as in the 
complaint In this action demanded. 


WHALLEY, BRONAUGH, NORTITUP & DEADY, 
Afts for Plaintiff. 


iY 
-~ 
rt; 


STATE OF OREGON, } 
Multinomah County, 


" NX ‘ 


t, Ilugh Roger, being first duly sworn, do depose and say that I 
have read the foregoing reply,and that the same is true as I verily 
believe; that Lam the agent and attorney-in-fact of the plaintiff, 
and that the reason that | make this verification is that there is no 
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oflicer of said plaintiff now in said district of Oregon who can verify 
said reply. 


HUGIL ROGER, 


Subseribed and sworn to before me this 11th day of December, 
ISS5. 
[SEAL | US. GRANT MARQUAN, 
Notary Public for Oregon. 


OS STATE OF OREGON, ) 
County of Miltnomah, j 


» SS 


Due service of the within reply is hereby accepted, at Portland, 
Oregon, this 11 day of Dee., 18585, by receiving a copy thereof, duly 
certified to as such by Ek. C. Bronaugh, counsel for plaintiff 

RUPUS MALLORY, 
Of Attorneys for Defendant. 


Endorsed: Filed Dee. 11, 1885. IR. TH. Lamson, elerk, by R. B. 
Lamson, deputy, 


39 And afterwards, to wit, on the 19 dav of December, 1885, 
there was duly filed in said court a motion to strike out, in 
words and figures as follows, to wit: 


10) In the Cireuit Court of the United States for the Distriet of 
Oregon. 


Tue OREGONIAN Rattway Company, Limited, Plaintilf, ) 


vs ‘ 
a “— ¢ No. L178, 
fue Oregon RaItway AND NAVIGATION Company, De- | . 


fendant J 


Now comes the defendant and moves the court to strike out the 
following portions of the reply herein, upon the ground that such 
portions are and each of them 1s Immaterial, irrelevant, and re- 
dundant, to wit: 

1. All that portion of said reply beginning with and ineluding 
the last line on page 2 and extending to and including line 28 on 
page o. 

» Beoinning with and including the last line on page 3 and ex- 
5 => | _ 
tending to and including line 12 on page 6. 

3. Beginning with and including line 15 on page 6 and extend- 
ing to and including line 27 on page 8. 

Defendant also moves to strike out all that »ortion of said reply 
beginning with the word “and,” in line {on page 2, and extending 
toand including the word “ lease,” in line 14 on said page 9, on the 
eround that the same is sham, irrelevant, and redundant 


DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Defendant. 
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District OF OREGON, 
County of Maltnomah. j 


oOo * 
* ated 


Due service of the within motion is hereby aecepted, at Portland, 
Oregon, this 1th day of Dee’b’r, IS55, by receiving a copy thereof duly 
certified to as such by C. B. Bellinger, counsel for def’t. 

WHALLEY, BRONAUGIL NORTHUP & DEADY, 
Attorneys for PUP. 


Endorsed: Filed Dee. 19, 1886. R. Hf. Lamson, clerk, by R., B. 
Lamson, deputy. 


1] And afterwards, to wit, on the 21 day of December, LSS5, 
there was duly filed in said court a notice in words and 
figures as follows, to wit: 


4? In the Crreuit Court of the United States for the Distriet of 
(Orevon 


THe OreGoNIAN Ratuway Company, Limited, Paint, ) 
i . 

rir > ‘es ‘ No. 11,8. 

Poe OreGON RAILWAY AND NAVIGATION Company, De- { 


fondant 


To The Oregon Railway and Navigation Company, the above-named 
defendant, and Dolph, Bellinger, Mallory & Simon, its attor- 
neys: 


You are hereby notified that at the hour of 10 o’elock a. m.. on 
Monday, the Sth) ay Of] 1), con rs ISS), Or Vs SOON thereatter iis 
counsel ean be heard, the plaintul above named, by its attor- 
hevs, Wil 
forargumentand hearing the motion to strike out parts of the an 
swer and the demurrer to other parts of the answer of defendant 
to the complaint, ana bind lie hiotlon of thy di ic rhelsatie to strike 
out partsof the reply to other portions of said answer in the above- 
entitled action 

WHALLEY, BRONAUGH, NORTITUP & DEADY. 


Atlorine US for Plaintitt. 


re 
DOA toand move the above-entitled court to set down 


STATE OF OREGON, 
(unty of Vault TIE M | 


AS 


Due <ervice of t hae within otic Is here ly aceepted, af Portland, 
(dry on, this 2 | day o| 1 Ges 188. ty recelvihhg’ a COPY thye rs of, duly 
certified to as such by EC. Bronaugh, counsel for plaintiff, | 

DOLPIH, DELLINGER, MALLORY & SIMON, 
Atlorneys for 1) fi ndant. 


Endorsed: Filed Dee. 21, 1885 R. if. Lamson, clerk, by Zs. Be 
Lamson, deputy. 


1 And atterwards, to wit, on Wedne slay, the 50 dav of Dec., 
ISSO, the same being the 40 Judicial day of the regular 
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October term of said court—present, the Honorable Matthew P. 
Deady, United States district judge, presiding—the following pro- 
ceedings were had in said case, to wit: 


44 In the Cireuit Court of the United States for the District of 
Oregon. 


Tue Ornecontran Ratnway Company, Limited, ) 
vs -No. 1178. 
The Oregon Rateway ano Navigation Company. J 
December 30, ISS5, 
Now, at this day, this cause comes on to be heard on the motion 
to strike out parts of the reply, and was argued by Mr. John W. 
Whailey and Mr. Earl C. Bronaugh, of counsel for the plaintiff, and 
by Mr. C. B. Bellinger, of counsel! for the defendant; on consideration 
whereof it was ordered that said motion be, and the same is hereby, 
denied, 


40 And afterwards, to wit,on the 2 day of January, 1886, 
there was duly filed in said court demurrer to reply in words 
and figures as follows, to wit: 


At} In the Cireuit Court of the United States for the District of 
( dry ‘Fat 


~~ 


THe Ornegonran Rateway Cowrpasny, Limited. Plaintiff. | 
a os 7 No. 1178. 
fue Oregon Rareway anp Navigation Company, De- | . 
fondant 


Now COMICS thre defendant ana be murs to the further reply of the 
plarntill herein, beginning with the last line on page Oo of the plain 
tiil’s reply and ending with line 12, on page 6 of the same. 

And defendant also demurs to the further reply ino said) reply 
contained, beginning with line 13 of page 6 thereof and ending with 
line 27 of prigre O, 

And defendant so demurs as to each of the said further replies 
upon the ground that the same does not state facts sufficient to eon- 
stitute a defense or reply to the matters and things in the answer 
herein set forth and alleged 

DOLPH, BELLINGER, MALLORY & SIMON, 
Aflorneys for Lu fendant. 


Distrier OF OREGON, 
County of Multnomah, | 


Due service of the within demurrer is hereby accepted, at Port- 
land, Oregon, this 2d day of Jan’y, 1556, by receiving a copy thereof, 
dulv certitied to as such by C. B. Bellinger, counsel for def’t. 

: 3 kc. BRONAUGHL, 

Attorney for PUP. 
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indorsed: Filed Jan. 2, 1886.) R. TL. Lamson, clerk, by R. B. 
Lamson, deputy 
7 And afterwards, to wit, on Friday, the 16 day of April, ISS6, 
the same being the 4d judicial day of the regular April term 
of said eourt present, the Tlonorable Matthew P. Doady, United 
States district judge, pore siding the following proceedings were had 
In said case, to wit 


AS In the Cireunit Court of the United States for the Distriet of 
Oregon, 
Thre OrneGgontan Rarteway Company, Limited, ) 
/ No, 11,8. 


The Orrcon Ratnway ano Navigation Company, J 


Arrit 16, 1SS6, 
This cause was heard on the motion to strike ont parts of the 
answer here, nie LEP the demurrer tothe ihswer, nnd was argued 
by Mr. Barl C. Bronaugh, of counsel for the plaintiff, and by Mr. ©. 


I} Bellinger, of counsel for the defendant OU consideration whercof 


it is ordered that said motion to strike out parts of the answer be, 
and the same is hereby, allowed, except as to the third and eighth 
Clauss s thas reol, as to Ww hich clauses if is denis a: nid it is Const red 
that said demurrer to the ihiswer be, and the Suite Is hereby, SUS- 
tained, 
49) And afterwards, to wit, on the 16 day of April, ISS6, there 
was duly filed in said court an opinion in words and figures 
as follows, to wit: 


DO US. Cireuit Court, District of Oregon. 
hripay, pr 16, TSS86, 


The Ornegonran Rareway Company, ) 


Limited, | No. 1120. Aetion on Lease 
?’ ic. lteecover lnstalment of 
The Ornroon RAmway AND NAVIGA- | Rent. 
b1ON COMPANY, 
SAMI 
No 1 | I>. 
SAMI 
SAMI } 
Y' » No. 1178 
Saur. J 
Same ) No. L179. Action to Re- 
- cover -tostalment of LEx- 


SAME, | Pelse \loney. 


(| } Sham, redundant, and material allegations in) answer.—An 
allegation in-an answer denying knowledge of a matter alleged 


ee 


saan ces ap 


ay 


THE ORKGONIAN RAILWAY CO. (LIMITED), 93 


in the complaint will not be stricken out as sham unless it ap- 
pears that the same must be false. An allegation in a com- 
plaint that the plamtil, a British corporation, “is a citizen of 
Cireat Britain” is meaningless and immaterial and so is a de- 
nial of the same in the answer. It is not necessary that a cor- 
poration formed under the law of Great Britain to construct, 
OW, Operate, and lease railways in Oregon should specify in 
its memorandum of association the termini thereof, and there- 
fore an allegation inoan answer to a complaint ino an action by 
such a corporation on a lease of its road that it had not made 
such a specification is itamaterial An allegation of faet in an 
answer Which Is not per se a defense to the action and is not at- 
tempted to be made so by any proper averment is immaterial, 
A mere denial of the lessee corporation's power to execute a 
louse of a raiway Inoan aetion thereon by the lessor corporation 
to recover rent is a conclusion of law and immaterial An alle- 
gation by the lessee corporation in such action that the lessor’s 
roud had no near conneetion with its road, that the capital 
stock of the latter was not contributed to operate leased roads, 
that the lease was not ratified by its stockholders, or that it 
was signed by its president anid SeCTehary without the state of 
Its origin is lntaterial lhoan aetion by the lessor to recover 
the rent reserved In a tease an allegation in the answer to the 
complarnt that the lessee did not occupy the premises during 
the period for whieh the rent is demanded ts immaterial, vuless 
itis turther alleged that such non occupation was the direct 
result of the fault or misconduet of the lessor. 

estoppel by contract.—In an action by an apparent corporation 
ona lease of its railway to recover an tustalment of the rent 
reserved there it) the lessee Is estopped to deny the lessor’s Cor. 
porate eXistence or power to tnanke such contract. 


(3.) Contradictory allegations —When a denial of knowledge con- 


cerning a matter alleged in the complaint is followed by a 
direct averment necessarily ioplving such knowledge, either 
the denial ay be stricken out as sham or the averment as re 
dundant, 


Judgment on demurrer an estoppel.—Judgment on a demurrer 


toa complaint is as conclusive and binding on the parties to 
the action as to all matters well, pleaded therein as though it 
was given ona verdict on an issue arising on a denial of the 
allegations of the complaint; aud if tinal judgment is given 
forthe plaintiffon a demurrer to an answer, such judgment 
isa conclusive determination between the parties of the ules- 
tions involved in the defense made by such answer and of the 
material matters stated in the complaint, 


Judgment, estoppel of \ Judgment is an estoppel tn an action 


between the parties thereto as to any fact or matter deter- 
mined thereby 


(6.) Estoppel by judgment in an action on lease for rent.—A_ cove- 


nant in a lease of a railway for a number of years to pay the 
rent reserved therein in semi-annual instalments is in the 
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nature of a serres of nied rlakings or obligations assumed ori 


curred at the same time and under the same crreumstances, 
nye i yd ni taah netion to reeover any ohne ot these 1) 
tulmeonts of rent is conelusive of the validitw of the: lease 
and the dliabrltw oof the lessee thereunder i any subsequent 
nvetion thereon as to any matter or defense that might have been 


redeved PTO | Tonetta 

(7.) Writ of erro etheet of on pidement \ writ of error from 
thie LapePerey ro tire’ CUE Courts Tota proceeding Lnticte r the 
State code, but oat common law, as moditied by the Revised 
sstiattate ped tt eban rot trawe thn otlect, pronaed bags the proceed 
bbiar, Car stipe opr eal nm oot the bicdorrene of the eireut 
ct | i 1 | i ; 89) (S70) pel 

De ADY, J 

air Couelrahs are brow rial Ly tla polaunn taal, iN Corporation alleged 
to have been formed in Great Britain uouder “the companies act of 


ISe2 0° nwatost the defondant, a corporation formed under the Oregon 
thie saute Vout 

Plies are broueht on the covenants on it louse nileged ti have 
executod on Atetst T ISSt bv whieh the former demised to 
ilforoauts pariwavoth Opewon for the term of Het VesIN: Vous 
Upon a rontal to be para 4 civanee, i semiannual tstaliments, 
ol SOS bb, on Mlav loth and November Lith, Laren tha r with the hur 
ther strum at the same trove of Sil boththe tor the DUP Ose of A 
thie CN] Hise’ ol Ke ‘ phys thy) tha I . ors orenbhization 

Phe first three aetions ar brought lo recover three several lnstall- 
ments of rent falling dae on November 11,1854, May 160 and No 
vernber LL, ISSO, and the fourth one to recover the tpstaliment of 
the expense monev falling due on November TL, PSSo 

Phe tirst two of the actions were commenced on Mareh TS, 1SS5, 
and on November 7th there were amended complaints tiled in each 
of them Che last two were commenced on November 2Sth, and 
thes were all heard on Decenmrby r Oth ane January Jl thereatter 
oncl) motions to sti Ike oul parts of the uuosWers as” sham, trivo- 
lous, Irrelevant, immaterial, and redundant: (2) demurrers to so 
much of theanswers as dertes the corporate existence of the plarmtud 
and its right to have and exereise the powers and privileges claimed 
bv it; and (Oo) demurrers to the second and third replies of former 
avdjudieations of certain matters between the same parties in reply 
to certain defences set up in the answers, 

The answe rs in) these cases ure alike, except itl the last two there Is 
defence of a tormer adjudication set up in bear, They are all specl- 
mens of What may be called the conglomerate style of pleading, in 
Which dentals and other matters having no legal or logical connec- 
tion with one another are run together so as to form a continuous 
statement instead of being pleaded separately as distinct defences in 
the manner required by § 7 

But the plaintitl, instead of moving to strike out the answers on 
this account, as it might (Code, §$ $1), has undertaken to purge them 
of sundry clauses and statements, and has demurred and replied to 


(2 of the code. 


r 
\ 
_ 


Ce. ct 
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the remaining portions thereof, distinguishing them by their ehar- 
neter 

The motions to strike out inelude fourteen portions or clauses of 
the answers 

Phe first one is a denial of the allegation in the complaint that 
the iD until “isa eitizen of Great Bretam The complaint nllopres 
that the plhamntilis a foremgn corporation formed under the laws of 
Cireat Britain, and adds, “as a eitizen of Great Bertaine’ 

\s there are ne“ eitivens of Crreat Britain. and as the nilegation 
that the plamtitlis a foremn corporation formed tn and under the 
laws of GCereat) Britain oo suftlieront to show that itr on eontomeple 


} 
trohool law oan adien. ane therefore entitiod te stre ro this eourt. thos 


nhitewaiiorm os to tis eit ebsliip | Hm othe) herioss ana trhthaterial one 
’ * | . ? 

ithed Sal thie’ eben air adie prrerpra Tt prrdbse tt) TE Was fh mMabhon 

" ; : ‘ } } F 

tir Stbine util it sheds, Pred itl PENAL TEEOTILTL, OS Lb thie pelaarnrtael 


Is Het COPpPoration OP CHUIZeb Gs fibegedd in the complarnt, nrust be 
sat hy) ith a Soperrake int hed al hed with mv othe delenee Is 
dleetred waved 2 Co rule it} esti a Cebaave it Llow . YOO, 

Phe second clause is an allewation that the plamtil bas net 
Le lied ity tts brohboranchum Or arte los aol hssceicienh thie tern 
ail ait rowed it Was PCO pral steal ht 6st ruet, ber ( ur Operate ith 
(rovon 

Dhiis nilewation is Lorysene] ony Utne psstity pecbany that sulvdivision 6 of 
Saal thie CPrecraon 6 poration net (Ob Ws, YY ). Whitely provides 


thrat the articles ol a Corp reitiod) Ported thereunder bo eotstruect a 


POMUEE STUER SpROCLEV Ulan Perera Lie Ol applies to un foreign ¢ Orpora 
* » ’ mt } ’ har? 8 " i , ome ' + 1} » 9 i} ly iif f 
CTCOTD Tee raged tho) Cad) resa 6 Gh Beuee weet | rt aot) rili rhe’ VG ity © 
Troeniaire : , ; » nea bron , ; b cums , a the | f 
tiie oO PTL AZUL) OFF TL COMP PMOPIULLIOTT cad GO? CF Cerra Ted GV tile TW © 
tlie preckee i il roerriatpony Lt Liie CXeTrecise or assertion of its Cor. 
prerraate powell bhy 4? Th it raon' bb COTDOPrALION TPaV bee required to 
cotfortiu te thas lan nb The STE neerhnine the comeduet of COPPOP UA 
? , 
tions. but the sulli nev of its poration tust be tested by the 
haw co) Lie preakee Oi TiS aoriertls tidied ' — Phaol all 
bv j . — q dest } 9s “hi) PSSt) ~, | raf 4 i . i i} Be : 
VV tire uct of Clober Ctl. . on trie peichbnnds Wiis 
) ’ ’ ‘ 
ddirectiv recouvnlZed US Ul) CNIStinY Corporation Piwttulin chgaged mn 


the construction and Operation ob a rariwav in Wjrevoun trom ° Vort- 
land to the head of the Wallamet Vallevwo” 

The eflect of this act is to establish the onl ‘holt of the plaintitl 
to construct and own the road in qplbesthon, ard in Mn Judgment to 
dispose of the same. Oregonian Rey Co. ve. Oregon Kh. & N. Co. 10 
Saw., 4581. : 

The third clause is a denial of anv knowledge whether the plauin- 
tiffs memorandum of association specifies the purpose of its incor- 
poration as alleged in the complaint. “This is moved against par- 
ticularly as sham. But it does not appear to be false. On the con- 
trary, there Is no reason to doubt its truth The de ferndant dloes not 
appear to have ever had any connection with this memorandum 
from which it could be inferred that the contents thereof are known 
to it. Oregonian Riv Co. ¢. Oregon Ro & N. Co. 10 Saw., 467. 

The eighth one is also a denial of knowledge whether the plain- 
titl’s directors ever adopted a resolution authorizing the execution of 

4—255 
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said lease. It is also moved agalnst assham. But it does not ap- 
pearto be talse,and must be taken to be true for the same reason. 

Vhe fourth one is an allegation as to what the memerandum of 
association ander the companies act of Crreat Britain is required to 

contain withont any averment that the plaintiff has not 
a] complied therewith in its formation or any other application 
of the matter, and is therefore Immaterial. 

The fifth one is a denial of the defendant's power to lease or op- 
erate the plaintiff's road. This is a-mere conclusion of law, and 
should have been alleged, if relied on, by a demurrer to the com- 
plaint. Oregonian Rey Co.» Oregon Rok N. Co., 10 Saw., 472. 

Phe sixth, seventh, and twelfth ones are allegations to the etfeet 
that the plamtit?s road has no near connection with the defendant's ; 
Chicat thre capital stock of the latter was not contributed to operate 
leased roads, and that the lease In question was not ratified by its 
stockholders. ‘Phese matters are immaterial and utterly frivolous. 
Oregonian Lev Co. re. Oregon KR. & N. Co., LO Saw, aS. 

Phe ninth, tenth, and eleventh ones are clauses and phreses found 
bhi cad dliegation thatthe lease Ih uestion indie by the pre =|- 
dent and assistant seeret ury of the defendant in pursuance of an 
Invalid resolution, senegd by a minority of the directors without 
authority of law, to the effect that, while the defendant’s principal 
office is at Portland, its president and assistant secretary signed and 
sealed said lease at New York, 

These clauses are omitted from the answers in the last two cases. 
They are clearly immaterial. [tis well settled that while a corpora- 
tion can have no i uv al existence bevon Ll the boundaries of the State 
of its creation, vet it may act any where through its agents the same 
as a natural person, unless prohibited by law. Bank +. Earle, 13 
Pet., O88 : unvan yp. Costar’s Lessee, 14 Pet., 120; Galveston Riv Co, 
r. Cowdrey, LL Wall, 476; MeCall ¢ Byran, 6 Conn., 456; Bellows 

. Todd, 2 Towa, 217; O. & M. [ey Co. e. MePherson, oo Mo., 2a 
I leld on Corporations, $$ 25, 24. 

The thirteenth and fourteenth ones are statements to the effect that 
on May 15, ISSd, the defendant offered to return the road to the 
plarnul, but that the defendant retained Possession of the same 
under a stipulation with the plaintit? that such possession should 
not have the etTect to pre judice either 3a until November 5, ISS4, 
When, ina suit brought in this court by the plamntitl, the de h ndant 
Was enjotned and required to operate the road until the further order 
of the court, which it did until the appointment of a receiver mm said 
sult on the motion of the plamntitl, who thereupon took possession of 
the property and heid it during the period for which the rent ts 
souglit to be recovered in this auction. 

This is not an action to recover money for the use and occupation 
of the premises. It is brought on the covenant of the defendant 
contaiaed in the lease to puey the specific amount therein reserved 
as rent. Therefore these allegations concerning the possession of 
the property are Inimaterial, They do not atfeet the obligation of 
the defendant to pay the rent according to its contract, unless it Is 
further alleged that such non-oceupation was the direct result of the 


a 
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fraud or misconduet of the lessor. Oregonian Railway Co. v. Oregon 
Rt. & N. Co, 10 Saw., 476. 

And so far as the possession of the receiver is concerned, it is for 
the benefit of whom it may concern; and, so far as appears, that is 
defendant. 

All the clauses in the answer moved against, except the third and 
eighth ones, are immaterial. The matter contained in these comes 
within the purview of the demurrers to the answers. 

The demurrers are taken to all those portions of the answers that 
controvert or de ny the corporate existence and due organization of 
the plaintiff or the powers, franchises, or ownership of the plaintiff 
alleged in the complaints, for the reason “the defendant ought not 
to be allowed or heard to say that the plaintiff is not a corporation 
or has no power to make the contract herein sued on or to make 
any denials contrary to defendant’s own acknowledgment and deed 
of August 1, ISSl.as appears by the complaint herein and admitted 
by the auhiswer tha reto. 

These demurrers are well taken. Oregonian Ry Co. v. Oregon R. 
XN. Co, 10 Saw. 477. ‘This question was well considered in that 
cause, and [| have nothing to add to the conelusion reached therein. 
As was then said, “ Where the law authorizes the formation and 
existence of the alleged corporation, with power to make the con- 
tract mm question, then ao prarty thereto ougtit not and cannot be 
heard, in an-action thereon by such corporation, to deny its due 
formation or legal existenee with the power to make said contract.” 

Qn November 27, S85, the plaintul rephed to so much of said 
answers asare not included in the demurrers thereto and the motion 
to strike out 

After denving any knowledge of the invalidity of the meeting of 
the defendant’s directors at which the execution of the lease was 
authorized, the replies, briefly stated, allege: (1) A ratification of 
the lease ly the defendant with knowledge of all the facts by enter- 
Ing upon and taking possession of the road thereunder about August 
1, ISSI, and continuing in the same and paving rent therefor until 
May 15, ISS: wherefore the defendant ought not to be allowed o1 
heard to deny the execution of said lease or the binding obligation 
thereof: (2) that the cle fendant ought not to be allowed or heard 
to le ny the Xt cution by it ot said lease, because cr") June yA. ¥ ISS4, 
the plaintiff commenced an action against the defendant thereon 
In this court for the installment of rent falling due thereonon May 
15, ISS4, wherein, among other things, the due incorporation of the 
plaintiff and its power and authority to construct and lease said 
road, ils well iis the que execution and validity of said lease and the 
power and the authority of the poteadna tae and defendant to execute 
the =aine and perform the covenants therem contained, were put in 
issue and contested by a demurrer to the answer of the defendant 
therein, and by the judgment of this court thereon were determined 
in favor of the plaintiff; whereupon, on March 28, 1555, the defend- 
ant not making or offering to make any further answer of defense 
to the complaint, final judgment was given thereon for the plaintiff 


_ 


and against the defendant for the sum demanded thereon; (0) that 


ida 
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the defendant ought not to be allowed or heard to deny the corpo- 


rate existence of the plat ntiff or to deny the demise by the plaintiff 


to the defendant or the due execution by each of them of said lease 


as alleged in the complaint, because on June 25, 15865, the plaintiff 


commenced another action thereon inthis court against the defend- 
ant to recover three semi-annual instalments of the yearly snin of 
$2,919.90 which the defendant in and by said lease agreed to pay 
the plaintiff to meet the expense of maintaining Its organization 
pending sald lease, amounting in the averegate to S4,579).89, wherein, 
on July 29, 1885, on a demurrer to the compiamt by the defend- 
ant, judgment was given against it for the amount claimed by the 
plaintiff, and (4) in the last two actions denies that on July 29, 1885, 
or other time, in any action then pending between the plaintiff 
and defendant ior the Sathne Cause of “auction set forth herein, any 
judgment Was given In favor of the former or against the latter for 
the sum of S1.028.52 or any other sum. On November 25 the de- 
fendant moved to strike out the reply of ratification and the two 
replies of prior adjudication, and also an averment following the 
denial therein QO] any knowlecge of the alleged Invalidity of the 
meeting of the defendant's direetors at which the lease Was author- 
Zed to the effect that sard mec ting Wiis duly called and held and the 
resolution in question duly passed thereat. The effect of these two 
contradictory allegation isas to this matter of thr mecting Ht) ques- 
tion is to make the denial a sham or the averment redfindant, as the 
party moving against them nav ¢ leet 

The nations to strike out were allowed, as to the averment, on the 
ground of redundancy, and denied, as to the replies, for the reason 
that their suttici ney ought to be tested by demurrer. Thereupon, 
on January 2, 1SS86, the defendant demurred to the two replies of 
former adjudication, and the questions arising thereon were then 
argued by counsel! and submitted. 

From these roplies it appears that certain matters set up in the 
answers herein asa defence to these actions hh ive been heretofore 
considered and determined in this court in an action between these 
parties on this lease in faver of the plaintiff, 

On a demurrer to a complaint every material matter well pleaded 
therein Is confessed, and if judgment is given thereon the same is 
as conclusive and binding on the parties to the action as though it 
Was given on an issue arising on a denial of the allegations of the 
complaint; and if a final judgment is given for the plaintiff on a 
demurrer to the answer such judgment Is a conclusive determina- 
tion between the parties of the questions involved in the defense 
made by such answer and of the truth of the material allegations 
in the complaint, and may be pleaded as an estoppel In any other 
action between them. Gould ev. Evansville, ete, Ry Co. 91 ULS 
093: Aurora v. West, 7 Wall, 99; Goodrich v. Citv, 5 Wall., 57 
Wells’ Res Adjudicata, § 446 

[n the first action mentioned in the reply it appears that the de- 
fendant answered the complaint and alleged the invalidity of the 
lease for the rensob, ahony others. that it beac ho power lo execute 
the same, and on a demurrer to this answer final judgment was 


*> 
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given for the plaintiff. In the second one all the material facts rela- 
tive to the incorporation of the plaintiff and the exeeution of the 
lease by the plaintiff and the defendant were admitted by a de- 
murrer to the complaint, on which there was a fin: al judgment in 
favor of the former. 

A judgment in an action on a particular demand is an estop pel 
In an action between the same parties as to any fact or matter act- 
ually put in issue and determined or admitted in the prior action. 

Davis v. Brown, 94 U.S. 428; Cromwell v. County of Sae, id., 
52 ede | Russell yr. Place, id., HOS: Beloit x. Morgan, 7 Wall., 
619: Sharon v. Hill, 9 West Coast Rep., 9. 

Beloit v. Morgan, supra, is a good illustration of the rule and a ease 
on all fours with this. A judgment was given in an action ona 
bond against the maker thereof in favor of the plaintiff. The bond 
was one of a series issued at the same time, and in a subsequent ae- 
tion between the same parties on another of these bonds it was held 
that the judgment in the first action was conclusive as to the validity 
of all of them. The court said in substance that all the objections 
made to the enforcement of the bonds in the second action might 
have been made in the first, and that “a party Can ho more split up 
defences than indivisible demands and present them by piecemeal 
In successive sults growing out of the same transaction.” 

In this lease there are, SO lo spe eak, a suecessive serics of obliga- 
tions or undertakings by the defendant .o pay rent to the plaritiff 
every half vear for a number of years incurred or assumed at the 
sane time and under thesamecircumstances. In the action brought 
to recover an eartier installment of this rent the defendant might 
have made any defense thereto involving the validity of the lease or 
its liability thereunder; and, the question of the validity of the lease 
and the liabiltv of the defendant to pav the rent therein reserved 
having been determined in favorof the plaintiff In that action, the 
controversy Is so far closed, and the defendant 1s estopped Lo set up 
any defence to a subsequent action for the recove ry of any other of 
such installments of rent that existed and might have been made 
to the former action. On the argument it was suggested that the 


judgment in the first of the former actions had been taken to the 


Supreme courton a writ of error, and therefore its operation asa bar 
or an estoppel is suspended. It is admitted that the writ of error 
has been taken as suggested, but even then it Is not clear that the 
court can take notice of the fact on the demurrer to the replieation. 
On the trial of the question made by the reply, the record of the 
former suit being Introduced in SUp port of the allegation therein, 
the fact that the judgment had been taken to the supreme court on 
error mav be shown by way of confession and avoidance of the 
reply, if the effect of such a proceeding is to suspend the force and 
operation of the judgment as claimed. 

But considering for the time being that the admission of the 
plaintiff's counsel as to the writ of error is a part of the reply, the 
estoppel of the former judgment is not affected thereby. A writ of 
error di oes Hot sus spre nad the Operation of a y! li lome if as il bar pag itl 
estoppel. It is not an appeal which is so fara continuation of the 
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original suit, but a proceeding in the nature of a new action to 
annul and set aside the judgment of the court below, which is not 
thereby vacated or affected pending the proceeding. Railway v. 
Twombly, 100 UL S.,81; Sharon ev. Hill, 9 W.C. Rep. 9; Freeman 
on Judg.. § 328.) A writ of error from the supreme court to this Is 
not a proceeding under the Code, but the common law, as modified 
by the Revised Statutes. The declaration in the latter clause of 
$ 505 of the Code, thatanaction “isdeemed pending from the ecom- 
mencement thereof until its final determination upon appeal,” has 
no application to an action in this court—at least after it has termi- 
nated ine judgment for. either party. The proceeding for the re- 
view of such a judgment is had in the supreme court and is not 
within the operation of $914 of the Revised Statutes, conforming 
the practice in the circuit and district courts to that of the State 
courts. 

But it is also admitted that no writ of error has been taken to tie 
judgment in the second action mentioned in the reply, and there is 
therefore ho question that itis an estoppel as to all the material ‘mat- 
ters admitted by the demurrer to the complaint therein, 

The motions to strike out portions of the answers are allowed ©Cxra- 
cept as to the clauses numbered three and eight, andas to these they 
are disallowed. TPhedemurrers to the answers, including the matter 
in sald clauses three aad eleht, are allowed, and the demurrers to 
the replies are overruled, 

This leaves the cases for trial on the questions of fact arising on 
the replies of ratification and prior adjudication to the answers of 
the defendant, the former being by . bZ of the (‘ole c deemed COll- 
troverted by the adverse party as upon a direct denial of avoidance 
as the case may require, without any actual rejoinder thereto, and 
the issues made between the replies in numbers 1120 and 1145 to 
the defences of former judgments in actions on the same cause of 
action, 

Mr. Earl C. Bronaugh, for the plamtitf 
Mr. Charles 1}. Bellinger, for the defendant. 
(Signed) MATTHEW P. DEADY, 
[ Ss. District Judge, Oregon, 


Endorsed: Filed April 16,1886. RH. Lamson, clerk, 
5S And afterwards, to wit. on the 7 day of Mav. ISS6, there 
) . . ‘ . e . " ® 
was duly filed in said court a stipulation in words and figures 
as follows. to wit: 


of In the Cireuit Court of the Lnited States for the District of 
Oregon. 


Tne Orrcoxtan Ratmway Company, Limited, Plaintiff, ) 


is i 
’ = , \ No —- 
Tie Orecon RAILWAY AND NAVIGATION Company, De- [7° 
fendant. 


Whereas there are now pending in the above-entitled court four 


\) 
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actions at law, numbered 1120, 1143, 1178, and 1179, in which The 
Oregonian Railway Company, Limited, is plaintiff and The Oregon 
Railway and Navigation Company is defendant, which cases, by the 
pleadings in them respectively, are at issue upon matters of faet 
which in the main arealike and are to be proved by record evidences, 
and for the determination of which the intervention of a jury is not 
considered important, the parties being willing to have and desirous 
of having a speedy trial thereof: 

It is therefore hereby stipulated between said parties, by their at- 
torneys respectively, that said issues may and shall be submitted to 
and tried by the court without the intervention of a jury upon such 
record evidence and such testimony of witnesses, if any, as either 
party may desire and be permitted by the court, under the rules of 
evidence, to introduce, and that any evidence admitted by the court 
in either of said cases may be used on the trial of any or either of 
the other of said cases, together with such additional proper evidence, 
if any, as either party may desire to introduce, and that the trial 
of said cCuses be set, by leave of the court, for any convenient day 
after the 15th day of May, 1SS6 

WHALLEY, BRONAUGH, NORTIUP & DEADY, 
Attorneys for Plaintiff. 
DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Lh fi ndant. 


Endorsed: Filed May 7, 1886. R. Hf. Lamson, clerk. 


5D And afterwards, to wit, on Monday, the 10 day of May, 

ISS6, the same being the 14 judicial day of the regular April 
term of said court—present, the Honorable Matthew P. Deady, 
United States district judge, presiding—the following proceedings 
were had in said cuse, to wit: 


5G In the Cireuit Court of the United States for the District of 
Oregon. 


THe OrkGoNtIAN Rattway Company, Limited, ) 
Ds. , No. 1178. 
THe Orgcon Ratway axp Navigation Company. } 


May 10, 1886. 
Now, at this day, on motion of Mr. Earl C. Bronaugh, of counsel 
for the plaintif, and in accordance with the stipulation of the par- 
ties filed herem, it 1s ordered that this Callse be, and the Saine 1S 
hereby, set for trial by the court, without the intervention of a jury, 
on Monday, May 17, 1886. 


a7 And afterwards, to wit,on Monday, the 17 day of May, 

1SS6, the same being the 17 judicial day of the regular April 
term of said eourt—present, the Honorable Matthew P. Deady, 
United States district judge, presiding—the following proceedings 
were had in said case, to wit: 


THE OREGON RAILWAY AND NAVIGATION CO, YS. 


In the Circuit Court of the United States for the District of 
(re gon. 


Tue Orneconran Raritway Company, Limited, 
Ms, > No. 1178. 
Toe Oregon RAtbway AND NAVIGATION Company. J 
May 17, 1886. 
Now, at this day, comes the plaintiff, by Mr. John W. Whalley and 


Mr. Earl C. Bronaugh, of counsel,and the defendant, by Mr. Charles ‘ 
B. Bellinger, of counsel, and in accordance with the stipulation of the 

parties filed herein this cause comeson to be tried by the court with- 
out the Intervention of «jury, and the court, having heard the evi- 

dence aduuced and the arguments of counsel, will advise thereof. 


oY And afterwards, to wit, on the 20 day of Sept. 1SS6, there 
was duly filed in said court the findings of the court in this 
cause In words and figures as follows, to wit: 


60 In the Circuit Court of the United States for the District of 
Oregon, 


THe Orecoxtan Rattway Company, Limited, 
ix, No. 1178. 


THe Oregon RAILway AND NAVIGATION COMPANY. 


SEPTEMBER 15, 1886. 


[In accordance with the stipulation of the parties filed herein, this 
cause was tried by the court without the Intervention of a jury, Mr. 
Karl C. Bronaugh and Mr.Jolua W. Whalley appeariag for the plain- 
tiff and Mr. Charles B. Bellinger appearing for the defendant, and 
taken underadvisement; and now, at this day, the court, being fully 
advised in the premises, finds and states the following conclusions 
of fact: 

I. That the plaintiffis, and has been sinee May fourth, eighteen 
hundred and eighty,a corporation duly incorporated and organized 
under the law of the Kingdom of Great Britain known as “ the 
companies act, 1862.7 and that its principal office and place of busi- 
ness Is at Dundee, in Scotland. 

If. Phat plaintiff is and was at all the times mentioned in the 
complaint the owner of the railway and other property mentioned 
in the complaint, and took and had power under and by virtue of 
its memorandum of association to construct, own, operate, lease, or 

otherwise dispose of said railway and other property, and was au- 
thorized and had power to cuter into, make, and execute the agree- ~ 
ment and indenture of lease desertbed in the complaint. 

IIT. That defendant ts and was at all the times mentioned in the 
complaint a corporation daly ineorperated and organized under the 
general incorporation law of the State of Oregon, and that its prinei- 
pal office and place of business is at the city of Portland, in said 
State. 


¥ 
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61 IV. That defendant took and had power under and by vir- 

tue of its articles of incorporation to enter into, make, and exe- 
cute theagreement and indenture of lease mentioned in the complaint 
and to possess and operate the railway thereby demised., 

V. That on or about August first, eighteen hundred and eighty- 
one, the plaintiff and the defendant did each enter into, make, and 
execute, and the defendant did thereafter duly ratify and confirm, 
the suid agreement and indenture of lease of that date, in the com- 
plaint mentioned and described, wherein and whereby plaintiff, for 
the considerations therein specified, did demise to defendant, for the 
term of ninety-six years from said date, the railway therein and in 
the complaint described and designated as “ the existing railroad,” 
then owned by plaintiff and commonly known as the “ narrow- 
gauge ” railway, in the State of Oregon, with certain equipments, ap- 
purtenances, and other property deseribed in the complaint. 

VI. That in and by said indenture of lease the plaintiff did re- 
serve and the defendant did promise, covenant, and agree to pay to 
plaintiff, in consideration of said demise, an annual rental for said 
railway and other property of twenty-eight thousand pounds ster- 
ling money of Great Britain, in halt-vearly payments of fourteen 
thousand pounds sterling each,on Mav the fifteenth and November 
the eleventh in each vear, in advance, for and during said term of 
ninety-six Vears. 

VIL. That said indenture of lease has ever since the date thereof 
been and now is in full force and eff t, and that on November 
eleventh, eighteen hundred and eighty-five, an installment of rent, 
amounting to fourteen thousand pounds. sterling, became due and 
payable to plaintiff from defendant underand according to the terms 

of said lease and the covenants therein contained, which sum 
62 defendant has failed and refused to pay, and the whole thereof, 

with interest thereon from said November eleventh, eighteen 
hundred and eighty-tive, is now due and owing from defendant to 
plaintit?. 

VIII. That the equival nt of said fourteen thousand pounds 
sterling is in lawful noney of the United States the sum of sixty- 
eight thousand one hundred and thirty-one dollars; and as a con- 
clusion of law from the above the court finds— 

That the plarntil is entitled to have and recover of and from the 
defendant the said sum of sixty-eight thousand one hundred and 
thirty-one dollars, in lawtul money of the United States, with legal 
interest thereon from said November eleventh, eighteen hundred 
and eighty-five, together with the costs and disbursements of this 
action, to be taxed. 


(Signed) DEADY, J. 
Endorsed: Filed Sept. 20, 1856. RK. Hf. Lamson, clerk. . 
63 And afterwards, to wit, on the 20th day of Septem ber, 1SS6, 


there was duly filed in said court an opinion tn words and 
figures as follows, to wit: 


v—255 
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U.S. Cireuit Court, District of Oregon. 


MoNDA  # Seplember 13, 1SS6. 


OREGONIAN RatiLway Company, Limited, ) No. 1120. Action to 


- Reeover  Install- 


OREGON RAILWAY «& Navigation Company. } ment of Rent. 


oo 
to 
. 

—_ 


SAME ) 

v. »No. 1145. 
Same. J 
SAM E ) 

v. > No. ] 178. 
Same. | 


Reeover [nstall- 
ment of expense 
SAME.) Money. 


SAME | No. 1179. Action to 
aes. 
| 


Burden of proof—The complaint stated that a lease was exe- 
cuted by the officers of the defendant corporation In) pursuance 
of a resolution duly passed by its board of directors. The an- 
swer admitted the execution of the lease under the corporate 
seal, but alleged that the meeting at which the resolution was 
passed authorizing such execution was held without a quorum, 
The reply denied knowledge or Information coneerning the 
want of a quorum sufficient to form a belief: Held, that the 
burden of proof is on the defendant. 

Ratification of lease — A corporation, like a natural person, 
may ratify any act which it can perform, and the entry into the 
possession Of a leased road in pursuance of a lease executed by 
its officers without due authority, and operating the same and 
paving the rent therefor, as reserved in said lease, is ample evi- 
dence of the ratification thereof. 

Kstoppel. Judgment by default—A judgment for want = of 
an answer to a complaint Is aconclusive determination between 
the parties to the action of every matter well pleaded therein 
and necessary to such judgment. 

Distinet demands.—A claim for a semi-annual installment of 
rent arising on a covenant in a lease of a railway for 96 vears is 
a separate and distinct demand from a claim for a semi- 
annual iustallment of money due under another covenant in 
said lease and appropriated thereby to the payment of the ex- 
pense of maintaining the corporate organization of the lessor. 


*Deapy, J.: 


These cases were before this court on April 16 on (1) motions to 
strike out portions of the answers; (2) demurrers to so much of the 
answers as controverted or denied the corporate existence of the 
plaintiff and its right to have aud exercise the powers and privileges 
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claimed by it and the power of the defendant to take and bave a 
lease of the plaintiff’s road ; and (3) demurrers to the second and 
third replies to the special defense in the answers of the illegality of 
the meeting of the directors at which the resolution authorizing the 
execution of the lease was passed, when the demurrers to the replies 
were overruled and the motions and demurrers to the answers were 
so far allowed (27 Fed. Rep., 277) as left the cases for trial on the 
issues of fact arising on the several replies to the special defense (1) 
denving any knowledge or information thereof sufficient to form a 
belief, (2) a ratification of the lease by the defendant, and (3) two 
prior adjudications of the question of the validity and binding force 
and effect of the lease and the issues made by the replies In num- 
bers 1120 and 1145 to the special defense of a recovery in a former 
action on the same cause of action denying the same. 

On May 17 the cases were heard by the court without a jury and 
submitted for decision. Briefly stated, tie first special defense is as 
follows: The alleged lease was not executed by the authority of 
the defendant’s board of directors, for that at and before the 
date thereof, August 1, 1SS1, said board consisted of eleven persons, 
four of whom “assumed to hold a special meeting of said board,” 
whereat the resolution authorizing the execution of said lease was 
passed ; that thereafter the president of the defendant’s board of 
directors signed its name to said lease, and the assistant secretary 
thereof affixed its corporate seal thereto, ond that none of the mem- 
bers of said board had notice of such meeting, which was not a reg- 
ular or stated one. | 

It is not alleged in terms in this defense that this meeting was 
illegal or unauthorized, or that it was without the power to pass the 
resolution in question; but on the argument it was assumed that 
such was the case without question under the corporation act of the 
State. This act provides (Or. Laws, pp. 026-7, §8 4, 11) that the pow- 
ers of a corporation “are exercised ” by the directors, and that “ the 
powers vested in the directors may be exercised by al majority of 
them, and any less pumber may constitute a quorum at all regular 
or stated meetings authorized by the by-laws of the corporation in 
all cases when either the directors or incorporators shall have filed 
with the secretary of state and county clerk a written statement des- 
ignating such less number sufficient to form a quorum.” 
~ The facets alleged in this defence are controverted by the denial of 
the plaintiff. No evidence was offered on the matter by either party, 
each contending that the burden of proof is on the other. In my 


judgment the burden of proof in this respect is on the defendant. It 


aflirms a particular state of facts, which, if true, overcome the prima 
facie cease made by the admission of the execution of the writing by 
its president and secretary under its corporate seal. The issue is 
found for the plaintiff. 

The evidence in support of the reply of ratification is full and con- 
vineing and leaves no room for doubt. | 

Among other things, it appears that on October 5, 1581, the man- 
ager of the defendant issued and circulated the following printed 
circular: “ The railroad and fixtures of the Oregonian Railway Com- 
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pany, Limited, having been turned over to the Oregon Railway «& 
Navigation Company under the lease, J. M. Fillmore, superintend- 
ent, and officers and employes subordinate to him will retain their 
present positions until further notice, and report to the undersigned, 
(’. II. Preseott, manager.” 

On October 1, 1SS2, the por sident of the defendant’s board of di- 
rectors made his third annual report to the stockholders of the cor- 
poration for the vear ending June 30,1882. This report was pub- 
lished in pamplilet form, together with an appendix, signed by the 
vice-president and secretary of the board, and generally circulated 
among the stockholders; and on October 1, 1883, a similar report 
and appendix for the year ending June 50, 1883, was made, pub- 
lished, and cireulated in like manner. In both these reports the 
mileage operated hy the defendant during the year by rail and 
water is given, and the road of the plaintiff is mentioned under the 
head of “ leased lines.” In the accounts given of the receipts and 
disbursements of the defendant in the appendices thr earnings and 
expenses of this road are stated and the rent pata for the same, 
the amount being SI12.76040 in TSS2 and 814542928 in TSS5. 
Annexed to the r port of ISS5 1s a map of the defendant's “ syste, 
its branches and allied lines.” on which the plaintiffs road is repre- 
sented in blue as a part of the “Oregon Railway and Navigation 
Company's lines.” 


(dn) May |, 1882, at a regular meeting of the def ndant’s board of 


directors, thie purchase of the Warehouses on the line of the plaintiffs 
road from the Oregonian Warehouse Company was authorized and 
the leasing of the same to James Steele & Co provided for 

A corporation, like a natural person, mav ratify any act of its 
agent or any one professing to act by its authority which it has the 
power to perform. Eureka Co. v. Bailey Co., 11 Wali, 491: Gold 
Mining Co. v. National Bank, 6 Otto, GL4; Witt + Mavor, 5 Rob. 
(N. 7 209: The nm. ©. Society r. ‘The Lpiscopal (Church, | Pick , 
odo; P. R. M. Co. v. D. S: & G. R. R’y Ca, 7 Saw., 67. 

Ratification takes place when one person adopts a contract made 
for him or in his name, which is net binding on him because the 
one who made it was not duly authorized to doso. Ratification is 
a question of fact, and inthe vreat majority of Instances turns on the 
conduct of the principal in relation to the alleged contract or the 
subject of it, from which his purpose and intention thereabout may 
be reasonably Inferred —Storv (on) Ageney, S$ 23-0) : ana gen- 
erally deliberate and repeated acts of the principal, with a know!l- 
edge of the facts, that are consistent with an intention to logo the 
contract or Inconsistent with a contrary intention are suflicient evi- 
dence of ratification. 

In this ease any one of the several aets of the defendant is suffi- 
cient evidence of ratification. Inthe two years next succeeding the 
lease there were two annual meetings of the stockholders, at each of 
which a board of directors was elected, to whom the fact and results 
of operating this road asa leased one were fully reported without, 
so far as appears, a question or objection from any one. Indeed, no 
one seems to have thought that there was anything that needed 
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ratifying ; and, on the whole case, it does not even now appear that 
there was. The entry into possession of the read and the payinent 
of rent in pursuance of the terms of the lease by the directors, who 
are the corporation, is of itself plenary evidence of ratification of 
the lease by the defendant. ‘This issue must be found for the 
plaintiff, 

The facts contained in the other two replies to this defense are 
stated fully in 27 Fed. Rep., supra, 1S1-"2. 

The records of the prior actions have been introdueed in evidence 
by the plaintiff, and T think they sustain the conclusion of the re- 
plies that the defendant 1S, on account of judgments therein, estopped 
to allege this defence in this action. 

The judgment set up in the first of these rephes was given in this 
court In an action between these parties, commenced on June 28, 
1SS4, for an installment of rent alleged to be due under the lease on 
May 15, 1SS4.) In the amended complannt therein rt is alleged that 
the defendant was duly authorized by its “articles of Incorporation 
and by the resolution of its board of directors” to execute said lease. 
In the third amended answer the defendant denies “ that it ever had 
or has the power or right or franchise to purchase or lease any rail- 

road in the State of Oregon,” and denies the demise of the 
65 road to it by the plaintiff, but admits that its president and 

assistant secretary signed the writing in question and affixed 
thereto its corporate seal, and alleges t) it neither of said officers had 
authority to execute such writing on behalf of the defendant, and 
that the State of Oregon did not consent to such or any lease of said 
road. 

To this defense the plaintiff demurred, and on consideration 
thereof the court gave judgment for the plaintiff. 

If the plamtitf had gone to trial on this defense evidence might 
have been given on the trial on the question of whether the officers 
of the defendant were authorized by a resolution of the directors to 
execute the lease, and if it appeared that the question was submitted 
to the jurv the finding and judgment would be conclusive on the 
point in any subsequent action between the parties. 

‘But the order or judgment sustaining the demurrer to this de- 
fense detertnines nothing but what is hecessary thereto (Or. Code, 
C.P., $726), namely, that under the statute and its articles of in- 
corporation the defendant had power to take the lease. Add to this 
the admission in the defense that the lease was exeented by the 
president and secretary of the corporation under its corporate seal, 
and, nothing appearing or being alleged to the contrary, presum- 
ably it was lawfully done by the authority of the directors. Bank 
v. Dandridge, 12 Whea., 70; Mehkeon ». Citizens’ R’v Co., 42 Mo, 79. 

And, as a matter of fact, that was the only question considered by 
the court. This defense, that the resolution was not passed ata 
legal meeting, had not then been mooted, but the final judgment 
in the case was given on the complaint for want of an answer as 
by default. By this judgment every fact well pleaded in the com- 
plaint and necessary to sustain it was determined according to the 
statement thereof in the complaint. The rule is laid down in 
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Bigelow on Estoppel (p. 27) as follows: “Judgment by default, like 
judgment on contest, is conclusive of all what it actually professes 
to decide as determined from the pleadings.” 

In the case in question it was alleged in the complaint that the 
oflicers of the defendant who executed this lease were duly author- 
ized to do so by a resolution of its board of directors. ‘This was a 
tnaterial nilegation and an element of the plaintiT’s right to recover, 
and | think it is not open to further controversy between these 
parties, and that the defendant cannot now be heard to gainsay it. 

I do not question but that the defendant In this or any action 
subsequent to the first one on this lease hay controvert this allega- 
tion by matter in confession and avoidance thereof, but In my 
judgment it Is estopped to do so by a direct denial or any averment 
Inconsistent with the fact that such a resolution was formally passed 
by the defendants board of directors. 

The judgment set up in the third reply was given in this court 
nan action commenced on June 25, 1SS5, for three several install- 
ments of expense money which the defendant in and by said lease 
covenanted to pan the poleatatitl, In addition to the rental, On May 
I> and November 11, 1SS4, and May 15, 1885, for the purpose of 
enabling it “to keep up its corporate organization and to pay its 
officers and office expenses.” On July 21 the defendant answered 
the complaint, alleging that on Mareh IS. the plaintitl had com, 
menced two actions and on June 11, 1885, a third one for the three 
semi-annual installments of rent falling due under said lease at 
corresponding periods with the Installments of EX pense Honey sued 
for in the action, and that said actions were still pending. To this 
answer there was a demurrer; which being overruied, judgement was 
given for the plaintiff for the sam sued for as by default. 

The only question determined on the demurrer is that the pend- 
ency of the prior ictions for rent Was not a bar to the one for the 
expense money, but the final judgment for want of an answer de- 
termined whatever Was necessary to sustain the same, lieluding, in 
ni judgment, the allegation threat the lease Was exneculs dj by the de- 
fendant’s president and secretary in pursuance of a resolution duly 
passed by Its board of directors. 

The Cure of Cromweil j County of Sae (fi U. 0 1) Is eited ly 
counsel for defendant in support of the proposition that a judgment 
by default is only an admission for the purposes ef the case, and Is 
not conclusive of anv matter In another action on a different claim 
or demand between the same parties, 

The pont decided in that ease had no relation to a judgement by 
default. Briefly it was this: 

A party is not estopped in an action on interest coupons attached 
to bonds issued by the defendant county to prove, if Hhecessaly, that 
he acquired the same for value before maturity, because In a former 
action against salad COUNTY on other COUpotts attached to bonds of 
the same series he failed to make such proof, and therefore had 
judgment against him. 

The opinion of the Court, by Mr. Justice Field, is learned and in- 
structive, and considers the doctrine of estoppel by adjudication in 
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various phases and at some length; but the reason of this particular 
ruling must be that, in the nature of things and of the case, there 
was no ground for presuming or inferring that the plaintiff acquired 
the coupons sued on in each action at the same time and under the 
same circumstances. 

But a judgment in the first action that the bonds were absolutely 
valid or invalid would have been conclusive in any subsequent ac- 
tion between the same parties on any bond or its coupons of the 
same series or transaction. Beloit v. Morgan, 6 Wall, 619. Lo 
my judgment, the issues arising on these two replies must be found 
for the plarnulf. 

| admit the questions involved are not free from difficulty, and 
what I have heretofore characterized as the “ conglomerate” style of 
the answer has not made them any less so: and if the binding force 
of the lease was not so clearly established by the evidence on the 
issue of ratification, and rested on the force and eflect of these adju- 
dications alone, | confess | would give judgment for the plaintiff 
with some hesitation. 

For it may be that an admission or determination on judgment 
by default that the lease was exceyted In pursuance of a resolution 
passed ata meeting of the defendant's board of directors ought not 
and does not conclude the defendant on the question of whether 
such meeting was a legal one, generally, and, if so, whether it was 
qualified, under the circumstances, to pass this particlar resolution ; 
but thinking that everything requisite to the legality of the meeting 
and its power to pass the resolution is fairly impiled and included 
10 the admission or determination that the ofheers of the defendant 
were duly authorized to execute the lease by a resolution of its board 
of directors, [ have coneluded otherwise. 

In the second special defense contained in the answers in the ae- 
tions numbered 1120 and 1145 it is alleged that on July 29, 1885, in 
an action then pending in this court between the parties hereto “ for 
the same cause of action as that set forth in the complaint herein,” 
judgment was duly given against the defendant herein for the sum 
of $4,028.32, with costs and disbursements amounting to $27, which 
judgment was in August following fully satistied by the defendant 
herein. 

In the reply thereto the plaintiff denies that in any action what- 
ever between the parties hereto for the same cause of action any 
judgment Was given against the defendant for S4,028.32 or any 
other sum, and denies that the plaintiff ever commenced any other 
action than this agaist the defendant for the cause of action set 
forth in the complaint herein. The evidence shows that the judg- 
ment mentioned in the defense Is the one given In the action already 
referred lo, which was commenced on June 2d, iSs., to recover the 
several installments of expense money falling due under the lease 
on May 15 and November 11, 1884, and May 15, 1885. The aetion 
numbered 1120 was commenced on Mareh 18, 1885, for an install- 
ment of rent falling due on Noveraber 11, 1854, and the one num- 
bered 1143 on June a8 1SS5, for an installment of rent falling due 
on May 15, 1580. 
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From this statement it appears, in short, that on July 29, 1885, 
when the judgment was obtained in the action for the installments 
of expense money, these two actions for installmerts of rent were 
pending, and that they were also } nding when the former action 
was commenced. 

If the action in which the judgement was given was fer the same 
cause of action as that on which the pending actions are brought, 
such judgment is a bar thereto. In Ifughes v. Dundee M. 'T. [. Co. 
(26 Fed. Rep. 831) this court held that a claim by an attorney for 
services to a loan Company as its regular attorney during a period 
of years constituted but one cause of action, and that a recovery in 
an action for part of the claim was a bar to an action for the re- 
mainder, 

In the course of the opinion of the court (26 Fed. Rep., 833) it 
said: 

“The defense is not an estoppel, but a bar founded on a rule of 
public policy as just and expedient as the statute of limitations. 
‘| lis rule a clare = threat Lhad Goda out to be twice vexed for the siithne 
cause—nemo dehet bis verari pro cadem causa. Tt assumes that it is 
better that a plaintiff! who wantonly or negligently splits a claim 
Into parts for the purpose of suit should lose one of them than that 
the adverse party should be needlessly harassed by litigating in de- 
tail matters that could and should have been determined in one 
action.” 

But it is not always easy to decide whether two or more items or 
claims constitute one or more demands or causes of action, and the 
decisions of the courts, as mitolit be expected, are not harmonious on 
the subject. In SOC Cuses the eourts have undertaken ty) prescribe a 
test of indivisibilitv, as that two or more items constitute but one 
demand if the Salthie evidence Is applicable 1) Whole OoTr=— part to 
both, or it they all arise out of one contract or transaction, Taylor 

v. Castle, 42 Cal., 572: Secor v. Sturgis, 16 N. Y., 308. 
Ob) but these tests have not been found satisfactory, and each 
ly on its own circumstances. Du- 


7 


ease must be decided large 
laney v. Payne, LOL TL, 552. 

On this polne counsel for the defendant cites Reformed P. D. 
Chureh ¢. Brown, of Barb. 191. This is an extreme case and the 
ruling in it that where several claims, pavable at different times, 
arise out of the same contract or transaction all that are due must 
be included in the same action and a recovery In an action on any 
one Will bar a recov ry ih a subsequi nt action on the others or any 
of them has been practically reversed in the court cf appeals in 
Perry v. Dickinson, 85 N.Y. 345, in which it was held that after a 
recovery Ib anaction for a wrongful dismissal of the plaintiff from 
the defendant's employ the plaintitf might still maintain an action 
to recover the wages earned by him and due and payable before 
such wrongful dismissal. 

In Dulaney v. Payne, LOL T., 525, it was held that a recovery in 
an action on a stipulation in a promissory note for the payment of 
interest on the principal sum therein one year after the note became 
due was not a bar to a subsequent action for said sum. The interest 
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and the principal were considered distinct demands, arising on dis- 
tinct contracts and constituting distinct causes of action, which the 
plaintiff might unite in one action or not, at his pleasure. 

In Sparhawk v. Wills, 6 Gray, 163, it was held, on a bill to redeem 
certain premises mortgaged to secure the payment of a promissory 
hote payable “in one vear, with interest annually,” that the prinet- 
peal debt was not merged In a judgment obtained for one vear of such 
interest after the note became due; and in Andover Savings Bank 
v. Adams, 1 Allen, 28, it was held that a judgment for instalments 
of interest on a note after the same became due did not bar a subse- 
quent action for the principal. 

In Merchants’ Ins. Co. v. Algeo, 51 Pa. St., 446, it was held that 
a recovery In anactionon a breach ofa ecovenantin a written Instru- 
ment is no bar to recovery in another action on the same instrument 
for another breach, and although it is not stated In the report in so 
many words that the breach sued on in the subsequent action had 
occurred before judgment was obtained in the first one, it is plainly 
so implied from the circumstances. 

In Melntosh +. Lown, 49 Barb., 550, it was held that where a lease 
contained several distinet covenants, and during the term there was 
a breach of two of them, namely, to keep the buildings 1) repair and 
to build 125 rods of fenee, that such breaches constituted distinet 
causes of action, and a recovery In an action on one of them after the 
expiration of the lease was no bar to a subsequent action on the 
other. In the course of the opinion itis said that these two cove- 
nants “are as entirely distinct as if they. were contained in separate 
written contracts.? 

The lease in this case isa voluminous document, with many dis- 
tinct stipulations and provisions. The first clause contains the 
grant of the road to the defendant for the term of 96 years, it “ vield- 
ing and paving therefor during the said term the yearly rent of 
£25,000," to ve paid in equal half-vearly installments, on May 15 
and November 11 in each vear, in advance. By clause tive the de- 
fendant’s covenant to pay the ve arly rent hereinbefore reserved ” 
In the manner specified, and by clause twenty-two the defendant’s 
covenant to pay the plaintiff “ every vear during the term, at the 
same time and place as the rental herein specitied, the sum of £600 
sterling money, for the purpose of enabling the lessors to keep up 
their corporate organization and to pay their officers and office ex- 
penses.” 

In my judgment, on both principle and authority, the rent and 
expense money provided for in this lease are distinct demands, aris- 
ing on distinct contracts, and the mere fact that thev are included 
In the same instrument and are a part of the same transaction and 
made pavable at the same time and place does not make them 
otherwise. 

And primarily they are distinct demands, because it appears to 
have been the will and pleasure of the parties to the transaction that 
they should be so. It was easy enough to have added the £600 to 
the £28,000 and make it all rent and payable as such, but the 
parties who arranged the lease, for reasons best known to themselves, 
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saw proper to provide otherwise. The defendant is or was at the 
date of the lease equally interested with the plaintiffin keeping up 
the latter's corporate organization and thereby maintaining the ex- 
istenceof its lessor. Otherwise the plaintiffs organization might lapse 
and the road be taken possesslon of by the tnortgagees or the State: 
and itis not difficult to Imagine, in view of what might happen in 
this connection during a period of ninety-six vears, that It was 
thought best to provide in the lease for the payment of a specitic 
sum for this very purpose, so that the defendant might compel its 
application thereto tor its own protection. 

Phe parties to this transaction have, ec industria, distinguished 
these payments in name and purpose, and the law 1s not so arbitrary 
or unjust as to make them one indivisible demand and compel the 
plamutl t, sue for them in one action. For the convenience of the 
plamitill the law will allow it to unite a claim for rent and CX pPcnse 
inoney in one action (Code C. P., § 91), but the parties for their own 
purposes and convenience made them distinet demands, ana there- 
fore the law will not compel it to so unite them. 

This issue must also be found for the plaintiff. | 

And the conclusion of law from the premises is that the plaintiff 
is entitled to recover of and from the defendant the sum demanded 
in each action, hamiely, 1) No. ] 120, SOS LoL, with legal interest from 
November 11, i884; 1m No. 1143, 868,131, with interest from May 15, 
IS85: in Now LI7S, SOS.1L31L. with interest from November 11, 1SS5, 
and in No. LI7Y, 31,459.95, with interest from November 11, 18385, 
toyether with costs and disbursements. 

Mvidence was also introduced on the trial by the plaintiff to prove 
the organization and corporate existence and power of the plaintiff, 
The evidence consists of the depositions of Thomas Thornton and 
David ferguson, of Dundee, Scotland, the former being a solicitor 
in that country of thirty-three years’ standing and the latter an 
accountant and seeretary of the plaintiff since May 17, 15880, and 
John Reid, of Edinburg, a Scottish advocate and the registrar of joint- 
stock companies in Seotland under the British statute, “the com- 
panies act of 1862," and the amendments of 1S67 and 1877, and the 
exhibits thereio annexed. ‘The depositions were taken under a com- 
mnission of this court, dated October 8, 1584, in the action numbered 
1035 and then pending in this court between the same parties. 
Code of C. PL, S$ S19. 

rom this evidence it satisfactorily appears that the plaintiff was 
duly organized under said companies act on April 50, 1Ss0, with 
power lo construct, own, operate, lease, or otherwise dispose of the 
road in question, and that a certificate to that effect was duly made 
and issued to it by the registrar of joint-stock companies under said 
act on May 4, 1880.) Dundee M. T. I. Co. +. Cooper, 26 Fed. Rep., 
660. 

But [ am not advised that there is any issue in the pleadings on 
this point since the allowance of the demurrers to the answers. 

Hlowever, if the plaintiffs counsel think they are entitled to a 
finding in this matter they can have it. 

Mr. Karl C. Bronaugh and Mr. John W. Whalley, for the plaintiff, 
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Mr. Charles B. Bellinger, for the defendant. 
(Signed) MATTHEW P. DEADY, 
U.S. District Judge, Oregon. 


Endorsed: Filed Sept. 20, 1856. KR. H. Lamson, clerk. 


O7 And afterwards, to wit, on the 20 day of Sept., 1886, there 
was duly tiled in said court a motion in words and figures as 
follows, to wit: 


6S In the Cireuit Court of the United States for the District of 
Oregon. 


THe Ornecontan Rartpway Company, Limited, Plaintiff, ) 
| | 
is ' , 
ry” e , No. 1178. 
foe Orecon Rattway & Navication Company, De- | 


fendant. 


Now, on this day, comes the plainuff, by Whalley, Bronaugh, 
Northup and Deady, its attorneys, and moves the court for judgment 
in plaintifl’s behalf against the defendant for the sum of $68,131, 
With interest thereon since Nov. 11, 1885, aggregating the sum of 
seventy-two thousand eight hundred and nineand 4°) (72,809.52) dol- 
lars, in accordance with the findings of fact and conclusion of law 
made and found by the court and filed in this cause. 

WHALLEY, BRONAUGH, NORTHUP & DEADY, 
, Attorneys for Plaintiff. 


indorsed : Filed Sep. 20,1886. R. H. Lamson, clerk. 


Oo And afterwards, to wit, on Monday, the 20 day of Sept. 

ISS6, the same being the 74 judicial day of the regular April 
term of said court—presemt, the Honorable Matthew P. Deady, United 
States district judge, presiding—the following proceedings were had 
in said case, to wit: 


70 In the Cireuit Court of the United States for the District of 
( yregon. 


THe OrneGontan Rartway Company, Limited, 
vs. >No. 1178. 
THe OREGON RAILWAY AND NAVIGATION COMPANY. 
SEPTEMBER 20, 1886. 
Now, at this day, comes the plaintiff, by Mr. Earl C. Bronaugh, of 
counsel, and moves the court for judgment upon the findings of the 
court heretofore entered in this cause; which motion is allowed. 
Whereupon it is considered that said plaintiff do have and recover 
of and from said defendant the sum of seventy-two thousand eight 
hundred and nine dollars and thirty-two cents, together with its 
costs and disbursements herein, taxed at eighty-three dollars and 
seventy-two cents. 
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71 And afterwards, to wit, on the 21 day of Sept., 1886, there 
was duly filed in said court a cost bill in words and figures 
as follows, to wit: 


42 In the Cireuit Court of the United States for the District of 
(regon. 


THe Orecontran Rarpway Company, Limited, Plaintiff, ) 
is ? " 
| , : ’ ‘ \ No 17S 
THe Onecon Rattway anp Navication Company, De- | . 1178. 
fendant. 


Statement of disbursements claimed in the above-entitled cause, 
VIZ: 


Clerk’s fees a a ie i il ae i a el ln hia al il ae a lll on asi S50 ()) 
TO i. cies ed ds eieb onus reouneg ia aed wees oe oe 4 72 
I os sa were nepediniteresnainetaiinniaibe: Sue ale 
I cinacdnncesinnee tase otitntn diets wii thinnineel 
IEEE 6 wane + vccenmdnn «eu wnsr emma aaa 
Attorney's fee. LAR a, ON ERENT PRIM YEO 
Attorne vs fee for ti aking de positions, at $ eS res 
ESE SLL LLL LAN LORE ENE ELIE PANES FOE SS ES 
Referee’s a lacie te aa 
en LEE ITSO CE IN OO Meir ie Symmes erent icon 
iw ie dees i ee i 

TE I ge iiiinceh aptnsictensinste exsn ena aedieae: nian anne i 


R. Hf. LAMSON, Clerk. 


[indorsed :] In the —— court of the United States for the dis- 
trict of Oregon. —- plaintill, ‘so . defendant. 
Cost bill. Filed —— —, I88S-. -—— clerk, by —- — 
deputy clerk. 


? 


DISTRICT OF OREGON, gs: 


[, Karl C. Bronaugh, being duly sworn, say that [am one of the 
attorneys of record of The Oregonian Railway Company, Limited, 
plammtiut In the above-entitled cause; that the costs and disburse- 
ments set forth above have been necessarily incurred in the prose- 
cution of this suit, and that plaintiff is entitled to recover the same 
from the defendant. 

EARL C. BRONAUGH, 

Subseribed and sworn to before me this September 21, 1886. 

R. HW. LAMSON, Clerk, 
By —> Deputy Clerk. 


3 And afterwards, to wit. on the 21 day of Se pt., ISS6, there 
was duly filed in said court a bond on appeal lw words and 
figures as follows, to wit: 
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74 In the Cireuit Court of the United States for the District of 
Oregon. 


. 


is 


THe Orreconran Rarmway Company, Limited, i 
a _— 7 No. 1178. 
Tie Oregon Raitway & Navication Company, De- { 
fendant. 


Know all men by tiese presents that we, the above-named de- 
fendant, The Oregon Railway and Navigation Company, principal, 
and W.s. Ladd, C. H. Lewis, Henry Failing, and H. W. Corbett, 
sureties, are held and firmly bound unto the plaintiff, The Oregonian 
Railway Company, Limited, and unto all concerned in the sum of 
one hundred thousand dollars, to be paid to the said Oregonian 
Railway Company, Limited, and unto all concerned, executors or 
administrators; to which payment, well and truly to be made, we 
bind ourselves and each of us, jointly and severally, and our and 
each of our heirs, executors, and administrators, firmly by these 
presents, 

Sealed with our seals and dated September 21, 1886. 

Whereas the above-named defendant, The Oregon Railway and 
Navigation Company, has taken out a writ of error to the Supreme 
Court of the United States to reverse the judgment in the above- 
entitled cause by the circuit court of the Umited States for the 
District of Oregon: 

Now, therefore, the condition of this obligation is such that if the 
above-named Oregon Railway & Navigation Company shall prose- 
cute said writ of error to effect and answer all costs and damages if 
he shall fail to make good his plea, then this obligation shall be 
void; otherwise to remain in fuil foree and virtue. 

OREGON RAILWAY & NAVIGA- [seat] 
TION CO. 

By W. 8S. LADD, Vice-Pres. 8. 
W. 8. LADD. 
HENRY FAILING, 
C. H. LEWIS. 
H.W. CORBETT. 


. 7 * > 
. . . . 


St. St St wi 


Signed, sealed, and delivered in presence of— 


Unirep States OF AMERICA, | |. 
District of Oregon, ‘cm 


I, W. S. Ladd, and C. Hl. Lewis, each for myself, being duly 
sworn, depose and say that I am one of the sureties in the fore- 
going bond; that Tam a resident and freeholder within said district, 
and that I am worth in property situated therein the sum of one 
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hundred thousand dollars over and above all my just debts and 
liabilities, exclusive of property exempt from execution. | 
W. Ss. LADD. 
C. TH. LEWIS. 


Subscribed and sworn to before me this Sept. 21, 1SS6. 
bk. MALLORY, 
[SEAL. | Notary Public. 


79 & 76 Usirep Srates or AMERICA, |... 
Listrict of Oregon, j on 


[, Henry Failing, and I, If. W. Corbett, each for myself, being 
duly sworn, depose and say that IT am one of the sureties in the 
foregoing bond: that I am a resident and freeholder within said 


district, and that [am worth in property situafed therein the sum of 


one hundred thousand dollars over and above all my just debts and 
labilities, exclusive of property exempt from execution. 
HENRY FAILING. 
H.W. CORBETT. 


Subsertbed and sworn to before ne this Sept. 21. ISS. 
kK. MALLORY, 
(SEAL. | Notary Public for Oreaon. 


Approved, 
DEADY, J. 
[Mndorsed:| No. 1178. U.S. circuit court, district of Oregon. —— 


—e 3, ome ooo, Bond. liled Sept. 21, LSS. RR. II. Lamson, 
clerk, by ——, deputy clerk. 


wi In the Cireuit Court of the United States for the Distriet of 
(revo, 


THe OreGcontan Ratrpway Company, Limited, Pi'ff, 
vs. -No. 1178. 
THe Orecon Raitpway & Navigation Company, Def’t. J 


Copy. 
Bill of Exceptions. Filed Oct. 13, 1886. R. HE. Lamson, Clerk. 


ie In the Circuit Court of the United States for the District of 
Oregon 


THe OrneGonxntan Rattway Company, Limited, Plaintiff. 
Us. 1178. 
Pie Onrcon Rainway & Navigation Company. Defendant. ( 
Bill of Krceptions. 


be it remembered that on May 17, ISS6, this cause came on to be 
heard betore the court on stipulation of the parties Without the in- 
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tervention of a jury, and the plaintiff, to sustain the issues on its 
part, offered in evidence the depositions of Thomas Thornton, David 
Ferguson, and Jolin J. Reid, which depositions were taken in the 
ease of the above plaintiff against the above defen dant, numbered 
1055. The defendant, by its attorney, duly objeeted to the evidence 
so offered on the ground that the same is incompetent and lmma- 
terial, but the court overruled such objection ; to which order of the 
court defendant, by its attorneys, duly excepted at the time, which 
exception was ellowed by the court. The said depositions were read 
In evidence and were to the effect as follows: 

The said Thomas Thornton deposed that he 1s a solicitor, in- 
stracted in the laws of Scotland, and is acquainted with the plaintiff 
corporation ; that his late firm, Pattullo X Thornton, were and his 

present firm, Thos. Thornton, Son and Company, are solicit- 
re ors for said commpany in Scotland; that he has seen the orig- 

inal memorandum of association and articles of association of 
the said company; that such memorandum and articles were pre- 
pared and executed under the supervision of said late firm of Pat- 
tullo & Thornton and are now in the handsof the registrar of joint- 
stock companies In Scotland, in Edinburgh; that such registrar 1s 
the legal custodian thereof. Said witness further deposed that he 
produced a copy of sach memorandum of association and of such 
urticles of association; that he had compared such coples with the 
originals, and that the coples so produced are true coples of such 
originals; that he has examined the signatures of said memoran- 
dum of association and the names of cae persons by whom the same 
purport to have been executed; that he Js acqualited with the sig- 
natures and writing of such persons, and that said signatures are 
the genuine signatures of such persons; that said memorandum of 
assoclation and articles of association were duly and regularly made 
and executed according to the laws of Scotland and in accordance 
with the provisions of the companies act of 1862; that he, said wit- 
Hess, Was engaged In his professional Capacity In and about the pro. 
curing of the registration of the said memorandum and articles of as- 
sociation ; that the registrar of joint-stock compalles at that time in 
Scotland was Starr Agnew ; that witness Is acquainted with the hand- 
\ riting of said registrar and has seen a certilicate of the InNCorpo- 
ration of the plaintiff corporation, The Oregonian Railway Coim- 
pany, Limited, purporting to be signed by the suid Stair Agnew, 
and that the signature thereto is in the handwriting of said Stair 
Agnew. 

Said witness further deposed that he produced a copy of the said 

certificate of Incorporation ; that he is acquainted with the hand- 
writing of Jolin J. Reid, registrar of joint-stock companies 
SU in Scotland, who is now the legal custodian of the memoran- 
dum of association and articles of association of the said Ore- 
nian Railway Company, Limited. 
Said witness further deposed that he produced copies of said mem- 
orandum and articles, which are certified by the said Reid to betrue 
copies of the originals thereof; that the said certificates are in the 


cri 
= 


4S, THE OREGON RAILWAY AND NAVIGATION CO. VS. 


handwriting of said Reid, and were made by him in the presence of 
witness. 

Suid witness further de pose din hissaid deposition that, as a qual- 
itied and practicing lawyer, the organization of the said Oregonian 
Railway Company, Limited, as an incorporated company under the 
laws of Great Britain and Ireland is in all respects regular and com- 
plete; that the memorandum of association and the articles of asso- 
ciation of the said company are in all respects valid and lawful; 
that the said COMPANY Was duly and lawfully Incorporated On May 
4th, ISSO, and lias ever since been and now is a lawful and subsist- 
ing corporation under and by virtue of the laws aforesaid ; that 
since said May 4th, 1Ss0, said company has continuously exercised its 
corporate powers, las held regular meetings of share holders, as re- 
quired by its articles, has duly elected directors, and has carried on 
its corporate business in all manner according to law. 

Said witness further deposed that he produced a certificate of the 
Incorporation of said COMMpany, vive by sald John J. Reid, regis- 
tray of joint-stock companies in Scotland and the officer referred to 
In the compantes act of IS62: that the signature to the said certifi- 
cate is the genuine signature of the said Reid and is in his) hand- 

writing,and that the said certificate Is such a certificate of the in- 
S|] corporation of thr COMPANY as Is referred toin § - 1S of the said 

computes act of ISi2 In the words following : | ‘A certificate 
of the incorporation of any company given by the registrar shall be 
conclusive evidence that all the requisitions of this act in respect to 
registration have been complied with,” and said witness further de- 
posed that the certificate so produced is by the law of Scotland con- 
clusive evidence that, with respect to the said Oregonian Railway 
Company, Limited, all the requisitions of the said companies act 
have been complied with, 

The said witness further deposed that he had examined the laws 
of Oregon, Civil Code, Clraprt r S, title 5, section 733, paragraph Ss, 
and that according to the a of that country, Scotland, it 1s 
Impossible to obtain any certificate under the great or principal seal 
thereof or the sovere For there él to the eflect as in such statute }ro- 
vided with reference to the copies of the nemorandum or articles of 
association of a COTMpPAnY under the companies act of I1SG2. certified 

by the legal keep r thereof, 
$2 The di position of the said David Ferguson tended to show 

that he had seen the eriginal memorandum of association and 
articles of association of the said Oregonian Raitway Company, Lim- 
ited, and that he produced copies thereof which are true copies of 
such originals; that he is acquainted with the signatures to such 
articles and memorandum, and that the same are genuine; that the 
certificate of Incorporation and the memorandum of association and 
articles of association referred to in the de position of said Thomas 
Thornton are ip all re Spects Prope tly Gace uted, anid that the copies 
referred to In such d lepe sitions are re Hulne coples of the origin: als, 
which are now in the hands of the registrar of joint-stock companies 
In Scotland, who is the legal custodian thereof; that he, witness, is 
and has been since May 17th, ISSO, the secretary of plaintiff corpora- 
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tion; that said memorandum and articles of association are signed 
by persons named by the witness Thornton in his deposition, and 
that said signatures are known to witness to be the genuine signa- 
tures of said persons respectively ; that Stair Agnew was at the time 
of the making of the said memorandum and articles of association 
registrar of joint-stock companies in Scotland; that witness, as see- 
retary of plaintiff, holds a certificate of the registration of plaintiff 
corporation signed by said Stair Agnew as such registrar, of which 
certificate witness testified that he produced a true copy; that John 
J. Reid is at present registrar of jolnt-stock companies for Scotland, 
and is the legal custodian of said memorandum and articles of asso- 
ciation of which said witness testitied that lhe produced copies duly 
certified by said Reid as registrar in the presence of witnesses. 
SS The deposition of said John J. Reid tended to show that he 
is the registrar of joint-stock companies In Seotland, and 
is the custodian of the original memorandum of association and ar- 
ticles of association of all Companies incorporated under the com- 
panies act of IS62,and that the copies produced by said witness 
Thornton are true copies of the original articles and memorandum 
of association of said plaintiff corporation, and are duly certitied by 
Witness as registrar to be such copies. 
S4 The tollowing printed pages, numbered in printed figures 
from 12 to 53, inelusive, comprise copies of the memorandum 
of association and of the articles of association of the Oregonian 
Railway Company, Limited, as produced by said witnesses Thorn- 
ton and Ferguson and referred to by the witness Reid in their said 
depositions. 
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“ The Companies Acts—1562, 1867, and 1877." 
Company limite d by shares, 


Ve worandum of Association of thie Oregonian Railway Company 


Lis -e / ; 
sbiiediod, 


1. The name of the company is the “ Oregonian Railway Com- 
pany, Limited.” 
2. The registered office of the company will be situate in Scotland, 


4 The obye cts for which thie Company is established are— 


First. The building, constructing, reconstructing, diverting, equip- 
ping, owning, operating, leasing or selling, transferring or disposing 
of, or purchasing or otherwise acquiring, holding, and operating, 
or otherwise using, working, or dealing in all or any such railway 
or railways, railroad or railroacs, th the State of Oregon and the 
Territory of Washington, in the United States of America, or in 
either of them, or between such points in sala State or Territory or 
elsewhere in North America as may from time to time be resolved 
or determined upon by said company, and the carrying of passenger, 
goods, and mineral and all other trathe and freight on and the doing 
and performing of all other acts, deeds, and other operations con- 
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nected with railways and railroads in the said State and Territory 
or either of them or elsewhere in North America. 

Second. The building, constructing, equipping, owning, and oper- 
ating, or the leasing, selling, transferring, holding, or acquiring by 
purchase or otherwise, and the working and using of one or more 
lines or portions of lives of railroad or railway or parts thereof from 
(first) the city of Portland or the city of Astoria, in the State of Ore- 
pon, United States of America, or from either or both of said cities, 
or from some other point or place on the Willamette or Columbia 
rivers, in said State of Oregon, through any part or portion of the 
suid State of Oregon lying west or south of the Cascade range of 
mountals. inh Said state, to some pornt ator near, 1) or Upon, sald 
Cascade range of mountains; (second) from thenee or from any part 
or portion of the western or southwestern part of said State of ( yregon 
to and across and to the east side of said Cascade range of hountarns, 
through a pass in said mountains at or near that fork or branch of 
the Willamette river, in said State of Oregon, known as the Middle 
fork or branch of said river, or through some other pxiss In said 
mountains within one hundred miles north or seuth of said 
Middle fork or branch of said river where shall -— found to be, 
on actual survey, the easiest and most practicable route across 

the Cascade range of mountains; (third) thence through 
SH that portion of said State of Oregon lving east of said Cascade 
range of mountains, and on through the Territories of Washe« 
Ington or Idaho or the States of Nevada anid ( ‘alifornia, Inthe United 
States of America, or through all or any one or more of said States 
or ‘Territories to a connection with, or without making any connec- 


tion with, any other railway or railways in either of said States of 


( yregon, ( ‘alifornda, or Nevada or Territories of Washington or Idaho, 
and with or without one or more branch lines (4) ranning north, 
south, cust, or West from sald main line Ot) the Crist side of sid C as- 
cade range of mountains, or (4) running from said main line on the 
Wesl side ot sald Cascade rahee, in) sad State of Oregon, forming il 
Junction Or Ohe OF DOTeE junctions with said main line at one or 
more poluts toa terminus in sald portion of the State of Oregon 
west of said Cascade range of mountains, or to a junetion with said 
main line, or to a terminus or termini at one or more seaports on the 
shores of the Pacitie Ocean, all as may from time to time be deter- 
mined by actual SUPVeVS ) as also Lo purchase, build, construct, owh, 
equip, and operate, orto enter Into agreements to run over,or to lease 
(1) any line or tines, breneh or branches, of railway or railways, rail- 
road or rallye maids, that may connect with or become attached foor meet 
or become part of the said main line or its main branch or any of 
Its branches hereinbefore designated, or (2) such other main or 
branch line or lines or extensions of any railway or railways, rail- 
road,or railroads, made in connection with this company’s main line 
or of any of its branches, or separate and distinct therefrom, all in 
such manner of way or form and on such terms as this said com- 
pany shall from time to time deem advisable and for its interests, 
and the doing and performing of all other operations connected with 
said designated railway or railways, railroad or railroads, or branches 
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thereof, or in connection with other railways of a similar or different 
nature the doing and performing of which this said company shall 
at any time deem advisable and for its interest in the carrving on 
of its business. 

Third. The building, constructing, purchasing, or otherwise ac- 
quiring, holding, ee ry, owning, and operating, or the leasing 
and operating, or the leasing, equipping, and operating, or the sell- 
Ing, transferring, or firme. a disposing of and the working and 


using ofany other railw: ay or railroad,or of any wharves, jetties, steam- 


* boat or steamship, stage, or of any cans als, locks, bridge Ss, clay road, 


plank road, turnpike, hack, truck, or express lines. or any other 
line, lines, or means for the transportation of freight or passengers, 
or either or both, now constructed or operated in whole or in part 
or which twmay be hereafter constructed or operated in whole or in 
part, in either of the said States of | yregon, | ‘alifornia,or Nevada, or 
suid Territories of Washington or Idaho, and that whether in con- 
nection with or separate and distinct from and as.a line or means 
independent of said railway or railways, railroad or railroads, so to 
be built, constructed, purchased, owned, equipped, or operated 
aforesaid by this company. 

fourth. The entering into agreements for and the taking, hold- 
ing, or the guaranteeing of bonds, shares, debentures, dividends, or 
mortgages and other indebtedness of any other railway or railroad 
company or companies, or of any canals, locks, bridges, clay road, 
plank road, turnpike, steamboat, stesmship, stage, express, or tele- 
eraph companies in the United States of America or esiiles of 
Canada. 

Fitth. The entering into agreements with any person, persons, 
firm, copartnership, company, or corporation that may be the owners 
and operators or the operators of any railway, railroad, steamboat, 
steamship, express, hack, truck, or stage line or lines, canals, locks, 
bridges,clay road, plank road, turnpike, or any other means of trans- 
porting freight or passengers, or either or both, and who may be in 

any manner or form engaged in the business or occupation of 
ri common carriers or the transportation of freight and passen- 

gers, or either or both, for the prorating in fares and freights, 
or either or both, or for the joint use, occupation, and enjoyment of 
their several lines or the branches thereof, or of any or all other 
property, both real, personal, or both, owned or used by them or 
either of them respectively, or for the operating their respective lines 
on joint purse, or in any other manner and form for the mutual or 


S 


joint or the mutual and joint transportation of freigit and passen- 
vers, or either or both, over their respective lines of transportation, 


Sixth. The building, constructing, equipping, owning, operating, 
leasing, selling, transferring, or otherwise disposing of, purchasing, 
or otherwise acquiring, holding, and operating, or otherwise using, 
working, or dealing in any telegraph or telephone line or lines, or 
any warehouse or warehouses, or building or buildings, for receiving 
or storing grain or other produce, in any manner connected with or 
unconnected with or requisite, hnecessaryv, OF eonvenient for the 
operation of the main or any branch line of railway, railroad, or of 
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any other means, manner, or line of transportation constructed, 
built, leased, or in any manner operated by or in connection with 
this company, inany manner or form whatsoever. 

Seventh. The acquiring, by purchase or otherwise, or by dona- 
tions or gifts of such real and personal property as this company 
may find requisite, necessary, or convenient for carrying Into effect 
fully and compl i I\ thi objects of tne COM pany and the transuc- 
tion of its business, and to hold and dispose of the same at the 
pleasure of this company,and the acquiring, holding, leastng, trans- 
ferring, and otherwise using and disposing of any real or personal 
property of whatever nature, or of any rights and privileges acquired 
or Which from time to time — be acquired by the company, or which 
may be elven, oranted, Or CONVENE dl LO it for the Purpose of aiding 
It in the construction and Operation of its aforesaid line or lines of 
railway or branches thereof or extensions therefrom, or for any or 
different purpose whatsoever: as also the acquiring under the laws 
of the States of Oregon, Nevada, or California or the Territories of 
Washington and Tdaho or any other States or Territories in the 
United States, under the laws of the United States or under the 
laws of the Dominion or of any Province of Canada, or under the 
laws oft any ohne or more or ‘uly of thr Ih}, of such real or personal 
property, or the right to the use or occupation of the same, by appro- 
priation or otherwise, in such manner as is now or may hereafter 
and from time to time be provided by the laws of either of the said 
States or ‘Territories in the United States, or by the laws of the 
United States or by the laws of the Dominion or of any Province of 
Canada, or either one or more or of all of them. : 

ighth. The borrowing of money inthe United States of America 
or in the United Kingdom of Great Britain and Treland or in Europe 
or elsewhere on or on the SCCUrIty first) of bonds or promissory 
notes or at bentures (py other cde ( ds or obligations of the COT PATE : 
or (second) of bonds or promissory notes or other deeds or obliga- 
tions of thre COMPANY, containing also. or separately secured by 
mortgage or trust deed of all or any portion of the company’s prop- 
erty and assets, real or personal, or on all or any portion of its prop. 
erty and assets, real or personal, and of or on all or any of its fran- 
chises, powers, “nad privileges ; or (third of bonds or mortgage 
debenture Ss, as also the raising af and procuring Mmaney by the Crea- 
tion and issue of pore ference shares or ly the creation and issue of 
guaranteed shares, or by any other means or in any other manner 
or form which the company at any time deem advisable. 

Ninth. The amalgamatingor otherwise uniting the company with 

any other railway, railroad, steamboat, steamship, canal, lock, 
Si! bridge, stage, hack, truck, eCXpress, Or telegraph or telephone 

company, or any other company or institution engaged in the 
business of the transportation of freight or passengers, or both, whose 
objects shall be wholly or partially similar to those of this company, 
or absorbing any such other company or institution or purchasing 
or acquiring its business on any terms and in any manner. 

Tenth. The carrving on of the business of common carriers and 
the fixing and exaction of tolls and freights and the transacting and 
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doing of all such other matters and things as the company shall 
from time to time consider conducive or incidental to the above 
objects or any of them; but the company shall not do anything 
whereby the limitation of the liability of its members shall be preju- 
diced ; and, 

Lastiv, the doing whatever else may be from time to time sane- 
tioned by a special resolution of the company. 

4. The lability of the members is limited. 

o. The capital of the Company is one hundred and Sixty thousand 
pounds, divided into sixteen thousand shares of ten pounds each. 

We, the several persons whose names and addresses are subseribed, 
are desirous of being formed into a company in pursuance of this 
memorandum of association, and we respectfully agree to take the 
number of shares in the capital of the company set opposite our Pre- 
Spective hames. 

Dated this thirteenth day of April, eighteen hundred and eighty 
years. 


? = 
, ee 
— 
Names, addresses, and description of subscribers. se 
i = 
=F i 
=<_<—— 
532 
4. 
Airlie, of Cortachy Castle. Kirriemuir, in the county of Forfar ne 1a 
William Lawson, of Dundee. in the county of Forfar. merchant 1am) 
Thomas HL. Cox. of Dundee, in the eour tv of Forfar, merchant——- 1iM) 
John Leng, of Kimbrae, Newport, in the county of Fife, newspaper pro- 
prietor > eendien - row 
P.M. Cochrane, of Dundee, in the county of Forfar, merehant. 1M 
Alex. Henderson, of Dundee, in the county of Forfar, merehant hw 
Alex’r Nieoll, of Dundee, in the county of Forfer, merchant - . how 
dures Stevenson, of Dundee, in the county of Forfar, dver—. how 
John M. Watson, of Dundee. in the eounty of Forfar, stoek broker 1(M) 
William Mackenzie, « f Dundee, In the « onnity cf Forfar, stockbroker. . ne 
Total shares taken On) 


Witness to the above signatures : 
WM. ARTHUR BELL, 
Apprentice ty M SSTS. “athulo XV Thornton. 
Solicitors, 1 Bank Street, Dundee. 


That on the said 50th day of April, 1SS0,in pursuance of the pro- 
visions of law in the said “the companies act of 1862,” hereinbe- 
fore mentioned, and of the other provisions of the acts supplementary 
thereto and amendatory thereof, and contemporaneously with the 
execution of the memoranduin of association aforesaid, the said 
Airlie, of Cortachy Castle, Kerriemuir, in the county of Forfar; Wil- 
liao Lowson. of Dundee, in the county of Forfar, merchant: Thomas 
H. Cox, of Dundee, in the county of Forfar, merchant; John Leng, 
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of Kimbrae, Newport, in the county of Fife, newspaper proprietor ; 
P.M. Cochrane, of Dundee, in the county of Forfar, merchant; Alex. 

Hlenderson, of Dundee, in the COUnLY of lortar, merchant: 
oS Alex. R. Nicoll, of Dundee, in the COUNLY of lortar, merchant: 

James Stevenson, of Dundee, In the COUNTY of Forfar, dver ; 
John M. Watson, of Dundee, 1) the County ot lorfar, stockbroker: 
William MeKenzie, of Dundee, in the county of Forfar, stock broker, 
did enter Into ana tnake and duly execute articles of Association, iis 
required by sid acts, ana thereupon did, on the said 50th day of 
April, ISSU, duly deliver them to the registrar of joint-stock COL: 
paniles, as required by section seventeen of eat “ the companies 
act of 1S62." who ther LU poon did duly retain and register the said 
memorandum and articles of association, and did duly thereupon 
certify under his hand the said “ The Oregonian Railway Company, 
Limited,” to be Incorporated und std COTMpPanY tw be limited, which 
articles of association are in the words and figures ana to the etlect 
following—that Is to say: 


S) Articles of Association of thre Oregonian Railway (Company, 


Limited. 


1. The regulations of table A in the first schedule to “the ecotm- 
panies act, 1862," shall not apply to this company, except so far as 
the same are repeated or contained in these articles. 


Capital. 


2. The original eapital shall be £160,000, divided into 16,000 
shares of £10 each, which, so far as not subseribed for in the memo- 
randum and articles of association, may be allotted and Issued to 
such persons as the directors may consider proper. 

». The regist red nolders of shares in the COMpPAany for the tlie 
being, Whatever the number issued or subseribed, shall be and con- 
tinue associated, and the business of the company may be at once 
commenced, and the regulations for the hiahagement ol the cotm- 
pany shall be in force. Every person to whom any share or shares 
shall have been allotted in cohsequenhce of any application from 
him shall be deemed to bea member of the COMM pany, along with 
all subscribing members, and shall be entered as a member upon 
the register of members. 

4. The company may, by the resolution of a general meeting, in- 
crease its capital bevond the amount mentioned In the mcmorah- 
dum of association by the creation of new shares, of such amounts 
per share and in the aggregate and on such terms as such resolu- 
tion shall direct: and any new capital so created may carry such 
preferential right to dividend or such priority in the distribution 
of assets or be subject to such postponement of dividends or in the 
distribution of assets as any resolution of a general meeting passed 
previously to its issue shall direet: but, save as aforesaid, all new 
capital shall be subject to the same provisions in all respects as if it 
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had been part of the ordinary capital mentioned in the memoran- 
dum of association. 

». The shares or any class of shares may from time to time be 
consolidated into a smaller number of shares or divided into a 
larger number of shares, or the capital may be reduced by such res- 
olutions and proceedings as the law requires. 


Shares. 


6. If several persons are registered as joint holders of any share, 
any one of such persons may give effectual receipts for any dividend 
pavable in respect of such share or for any interest on prepaid calls, 

7. Every member shall be entitled to a certificate under the com- 
mon seal of the company, specifving the share or shares held by 

him and the amount paid up or deemed to be paid up thereon ; 
OH) and if such certificate be worn out or lost it may be re- 

newed on payment of five shillings or such less sum as the 
directors may prescribe. 

S. The company shall not be bound by or reecognize,even though 
having notice thereof, any other right in respect of a share than an 
absolute right thereto in the registered hoider thereof for the time 
being, and such right in case of transmission as hereinafter men- 
thoned, 

Transfer of shares. 

*. The instrument of transfer of any share in the company shall 
be executed both by the transferrer ana the transferee, and the trans- 
ferrer shall be deemed to remain the holder of such share until the 
name of the transferee is entered in the register book in respect 
thereof. 

10. All transfers of shares of the company shall be valid and 
effectual if executed according to the usual mode of executing such 
instruments by the law of Scotland or by the law of England, or 
partly according to the one ana partly according tw the other. 

11. The directors may decline to register any transfer of shares 
made by a member who is indebted to the company or to any per- 
son not approved by them. 

12. Every deed of transfer must be left at the office of the com- 
pany to be registered, accompanied with such evidence as the direct- 
ors may reasonably require to prove the title of the transferrer and 
with the payment of such fee as the directors shall from time to time 
determine, and thereupon the company, subject to the powers vested 
in the directors by the immediately preceding article, shall register 
the transferee as a shareholder and retain the deed of transfer. 

13. In no ease shall the directers be bound to enquire into the 
Validity, authority, legal eflect, Or genuineness of any deed of trans- 
fer produced by il person claiming “as a transferce of any share in 
aecordance With these articles, and, whether they abstain from so en- 
quiring or do so enquire and are misled, the transferrer shall have 
ho claim whatsoever Upon the COT pany in respect of the share, Pp & 
cept for the dividends previously declared in respect thereof, but 
only, if at all, Upon the transferee. 


56 THE OREGON RAILWAY AND NAVIGATION CO. YS, 


14. The transfer books may be closed during the fourteen days im- 
mediately preceding any general meeting or any issue of new shares. 


‘Transmission of shares. 


15. The executors or administrators of a deceased member shall 
be the only persons recognized by the company as having any title 
to his shares. 

1). Any person becoming entitled toa share it consequence of 
the death or bankraptey of any member or in consequence of the 
marriage of any female member may, upon such evidence: being 
produced as may from time to time be required by the directors, 
either be registered himself as a member or execute a transfer of the 
share to his nominee, subject to the approval of said nominee by the 
directors. 

Calls on shares. 

17. The directors may from tine totime make such calls upon the 
members in respect of all moneys unpaid on their shares as they may 
think fit, provided that four weeks’ notice at least is given of each 
eall, 

IS. Each member shall be hable to pay the amount of ealls so 
made to the persons and at the times and places appointed by the 

directors, and tn case of default to pay interest for the same 
HI at the rate of £10 percent. per annum from the day appointed 

for payment thereof to the time of the actual payment, and 
joint holders of shares shall be so liable severally as well as jointly 
in) respect of call calls thereon, 

19. The directors may, if they think fit, receive from any mem- 
ber willing to advance the same all or any part of the moneys pay- 
able upon the shares held by him bevond the sums actually called 
Uy}, and the MOneVS SO part In advance or so much thereof as shall 
from time to time exceed the amount of the calls then made upon 
the shares in r spect of which such advance shall have been made 
may, as the directors and the members paying the same may 
agree, be treated either as payments In advance in respect of such 


shares, entitling the holders thereof for the time being to divi- 
dends, at the satne rates as if such Moneys had been paid up in 
pursuance of calls,or as loans at such interest and on such terms as 
the members paying such sums in advance and the directors shall 
agree Upon. 

Lien On shares, 


20. The company shall have a first charge or paramount lien on 
all shares for all moneys due to it from the holder or any of the 
joint holders thereof, either alone or jointly with any other person, 
Including all calls the resolution for which shall have been passed 
by the directors, although the times appointed for their payment 
mav not have arrived. 

21. Such lien may be made available by a sale of all or any of 
the shares subject to it, provided that no sueh sale shall be made 
except under a resolution of the directors and until notice in writ- 


yy 


THE OREGONIAN RAILWAY CO. (LIMITED). o7 


ing shall have been given to the indebted member or his executors 
or administrators requiring him or them to pay the amount for the 
time being due to the company, and default shall have been made 
for twenty-eight days from such notice in paying the sums thereby 
required to be paid. 

22. In case of such sale the directors shall apply the clear pro- 
ceeds, after the payment of any expenses, in or towards satisfaction 
of such debt, and the residue, if any, shall be paid to the late mem- 
ber, his executors, adiministrators, or assigns. 


Forfeiture of shares. 


Ze). 
payment thereof, the directors may, at any time thereafter during 
such time as the call shall remain unpaid, serve a notice on him re- 
quiring him to pay such call, together with the interest and any 
expenses that may have accrued by reason of such non-payment. 

24. The notice shall name a further day, not less than fourteen 
days after the day first appointed, on or before whieh such eall and 
all interest and expenses accrued by reason of such hon-pavinent 
are tobe paid. It shall also name the place where payment is to be 
made, the place so named being either the registered office of the 
company or some other place at which the calls of the company are 
usually made payable. The notice also shall state that in the event 
of hon-payment aut or before the time and at the place appointed the 
shares in respect of which such call was made will be liable to be 
forfeited. 

25. If the requisitions of any such notice as aforesaid he not, com- 
pic d with, any share In respect of which Ssueh notice shall have been 
given may at any time thereafter, before payment of any ealls, in- 
terest, and expenses due in respect thereof shall have been made, 
be forfeited by a resolution of the directors to that effeet 

26. Ifany such person as mentioned in article 16shall not, during 

three months after being thereto required by netice from the 
OZ directors, be registered or cause a nominee to be registered 

under that article, or if, for six months after the death or 
bankruptey of a member or marriage of a female member, no peor 
son shall be registered in) respect ol his or her shares under article 
16, the shares may be forferted by a resolution of. the direetors to 
that effect, together with all dividends declared thereon since the 
death, bankruptey, or marriage of the late member. 

46 Any forfeited share shall be deemed to be the property of the 
company, and may be resold, re-allotted, or disposed of in such man- 
ner as the directors shall think fit. 

28. Any member whose shares have been forfeited shall notwith- 
standing be liable to pay to the company all calls owing upon such 
shares at the time of forfeiture and the interest thereon. 

29. A certificate in writing, under the seal of the company and 
the hands of two directors and countersigned by the seeretary, that a 
share has been duly forfeited in pursuance of the regulations of the 
company or sold under article 21 shall be conclusive evidence of 
such forfeiture or sale, and also in favor of the purchaser of its reg- 

8—2558 


25. If any member fails to pay any eall on the day appointed for 
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ularity and validity, so that the remedy of any person aggrieved 
shall be against the company and in damages only, and an entry of 
every such certificate shall be made in the minutes of the proceedings 
of the directors. 

00. On any sale by the directors of forfeited shares or of shares 
sold under articie 21 the purchaser shall be registered asthe proprietor 
of the shares, and shall receive a certificate of sueh proprietorship 
under article 7, and shall hold the shares discharged from all ealls 
due prior to his purchase, and he shail not be bound to see to the 
application of the purchase-money. 

31. The directors may in their diseretion remit or annul the for- 
feiture of any share within one vear from the date thereof upon 
pavment of all monies due to the company from the late holder or 
holders of such share or shares and all expenses incurred in rela- 
tion to such forfeiture. 


Share warrants. 


o2. The company may issue share warrants In respect of paid-up 
shares, Subject to the provisions of these articles and of the com- 
panies: act, 1S67, the bearer of a share warrant shall be deemed to 
be a member of the company to the full extent. 

$e. The stamp duty on every share warrant and all other ex- 


penses of or incident LO its Issue shall be borne by the person apply- 


Ing for it. 

o4. In the case of the loss of any share warrant a new one may 
be issued to the person claiming In respeet of it or such person 
may be entered in the register of members, but only on his produe- 
ing such evidence of his title and of the loss of his warrant as the 
directors shall consider satisfactory and on his viving to the com- 
pany such indemnity, with or without security, as the directors shall 
require. 


General meetings. 


} pad 


50. The first ordinary general meeting shall be held at such time 
within four months after the incorporation of the company as the 
directors may determine, and thereafter an ordinary general meet- 
ing shall be held annually at such time and place as the directors 
may annually determine. 

36. The directors may, whenever they think fit, and they shall, upon 
a requisition made in writing by four or more members of the 


company hokling in the aggregate shares to the nominal amount of 


one-tenth of the issued capital for time being of the company, 
convene an extraordinary general meeting. 
93 37. Any requisition made by the members shall express 
the object of the me eting proposed to be called, and shall be 
left at the registered office of the Company, but no member shall be 
qualified to sign a requisition who shall be under the disabilities 
mentioned in article Ol and article 52 or anv of them. 
oo. Upon the receipt of such requisition the directors shall forth- 
with proceed to convene an extraordinary general meeting. Tf they 
do not proceed to convene the same within fourteen days from the 
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date of the requisition, the requisitionists or any other four or more 
members holding the required amount of shares may themselves 
convene an extraordinary general meeting. 

o4. The directors or members convening any meeting shall give 
seven days’ notice at least, specifying the place, the day, and the 
hour of meeting, and, in case of special business, the general nature 
of such business, to the members in manner hereinafter mentioned 
or in such other manner, if any, as may be prescribed by the com- 
pany in general meeting; but the non-receipt of such notice shall 
not invalidate the proceedings at any general meeting. 

40. All business shall be deemed special that is transacted at an 
extraordinary meeting as well as all business that is transacted at 
an ordinary meeting, with the exception of choosing a chairman (if 
necessary), sanctioning a dividend, eleeting directors and _ officers, 
considering the accounts and the report of the directors, and pass- 
ing any resolution relating to or arising out of the subject-matter of 
such report. 


Proceedings at general meetings. 


41. No business shall be transacted at any general ‘meeting, ex- 
cept the choice of a chairman (if necessary) and the declaration of a 
dividend, unless four members shall be present in person or by 
proxy at the time when the meeting proceeds to such business. 

12. If within half an hour from the time appointed for the meet- 
Ing a quorum (as detined bv the clause Immediate ly preceding) be 
hot present, the meeting, if convenca upon the requisition of mem- 
bers, shall be dissolved. In any other case it shall stand adjourned 
to the same day in the next week, at the same time and place, and 
ifat such adjourned meeting a quorum be not present it shall be 
adjourned sine die. 

43. The chairman (if any) of the board of directors shall preside 
as chairman at every general meeting of the company. 

44. If there is no such chairman, or if at any. meeting he is not 
present within fifteen minutes after the time appointed for holding 
the meeting, the directors present shall choose one of their own 
number to act as chairman, and, that failing, the members present 
and entitled to vote shall appoint some one of their own number to 
be chairman. 

45. The chairman may, with the consent of the meeting, adjourn 
any meeting from time to time and from place to place, but no 
business shall be transacted at any adjourned meeting other than 
the business left unfinished at the meeting from which the adjourn- 
ment took place. 

46. At any general meeting, unless a poll is demanded by at least 
three of the mem bers present hi person or by Proxy and entitled to 
vote, a declaration by the chairman that a resolution has been ear- 
ried, and an entry to that effect in the book of proceedings of the 
company, shall be sufficient evidence of the fact without proof of 
the number or proportion of votes recorded in favor — or against 
such resolution. ° 
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Of 17. If a poll is demanded by three or more members 
preset 11 person or by proxy and entitled to vote it shall 


be taken in such manner as the chairman directs, and the result of: 


such poll as declarea by the chairman shall be deemed to be the 
resolution of the company in general meeting 

48. Minutes shall be made in books provided for the purpose of 
all resolutions and proceedings of general meetings, and any such 
minutes, if signed by any person purporting to be chairman-of the 
meeting to which they relate or by any other person present thereat 
and appointed by the board of directors to sign the same in his 
place, shall be receivable as evidence of the facts therein stated with- 
out further proof; but if such minutes be signed otherwise than by 
the chairman of the meeting to which they relate they shall be read 
to the next succeeding meeting, and on being found or made correct 
shall be signed by the chairman thereof. 


Votes of members. 


49. Every member shall have one vote for every share held by 


him, and in case of an equality of votes at any general meeting or 
poll the chairman shall, in addition to the votes to which he other- 
WIse may be entitled, have another or casting Vote. 

ou. Tt two or more persons are jointly entitled to a share or shares 
the member whose name stands first on the register of mmembers as 
one of the holders of such share or shares and no other shall be en- 
titled to vote in respect of the same. 

Ol. lf any member is an infant, pupil, minor, married woman, 
lunatic, or person of unsound mind be or she may vote by his or 
her guardian, tator, husband, committee, of legal curator or by any 
one of them, if more than one, such person having previously 
furnished to the directors such evidence as they shall require of his 
title to represent such member. 

52. No member shall be entitled to vote at any general meeting 
unless all calls due from him have been paid, and no member shall 
be entitled to vote in respect of any share that he has acquired by 
transfer at any meeting held after the expiration of four months 
from the registration of the company unless he has been possessed 
of the share im respect of which he claims to vote for at least three 
months previously to the time of holding the meeting at which he 
proposes to yote 

od. Votes may be given either personally or by proxy. No 
person shall be appointed a proxy who is not a member of the 
COMpany. 

Of. Phe instrument appointing a proxy shall be deposited at the 
registered office of the company not less than three clear days before 
the time for holding any meeting at which the person named in 
such instrument proposes to vote. Proxies may either be for one 
mecting or generally for all meetings. 

oo. The instrument appointing a proxy shall be signed by the 
party making such appointment and be in the following form, with 
such yarlation as circumstances may require; 


~ 
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The Oregonian Railway Company, Limited. 


a , of -——, in the county of ——, being a member of 
the Oregonian Railway Company, Limited, hereby appoint 
—— as my proxy to vote for me and on my behalf at (the or all 
ordinary or extraordinary, as the case hay be) general Ineeting (or 

meetings, as the ease may be) of the Comb pany to be held on 
) the — dav of —— and at any adjournment thereot (or to be 
held at any time hereafter, as the case may be). 

“As witness my hand this — day of ——, 1IS—. 


Directors and adoption of agreements. 

Every member holding not less than two hundred shares of 
the company upon whieh all calls for the time being shall have 
been paid shall be eligible as a director. 

97. The number of directors shall not be less than three or more 
than six, but this clause shall be construed as being only directory, 
and the continuing direetors may act, notwithstanding any number 
of vacancies. 

‘The first direetors shall be the Right Hon'ble the Earl of Airlie, 
kK. 'T., Cortachy Castle, near Kirriemuir: William Lowson, Esq., of 
Balthavock, merchant, Dundee; Thomas Hunter Cox, Esq., of Dun- 
carse and Maulesden, merchant, Dundee; John Leng, Esq., of Kim- 
brae, Newport, Fife, and Peter Moir Cochrane, merchant, Dundee, 
who shall act until the annual ordinary meeting in the vear of. 
1SS1. 

The remuneration of the directors shall for each of the first 
four vears after the registration of the company be equal to three- 
fourths per cent. on the capital of the COMMpany, and thereafter shall 
be such sum per annum as the members may vote at the first an- 
nual meeting after the expiration of the said four vears, The said 
remuneration shall be divided between the directors in such = pro- 
portions as they may determine: Provided always, that the mem- 
bers may at any ordinary meeting resolve that the sum then fixed 
by them for the remuneration of the directors shall thenceforth be 
annually appropriated for such remuneration until otherwise altered 
by a subsequent resolution of the members at some ordinary meet- 
ing, and so on from time to titne. 

60. If any director shall be called upon to perform extra services 
or to make exertions in colng or residing abroad Oj) thie company’s 
business, the board may arrange with such director for such special 
remuneration for such services or exertions either by way of salary, 
commission, or the payment of a lump sum of money, as they shi ‘il 
think fit. ' | 

61. An agreement has been entered into by or on behalf of the 
directors for the acquisition of the Dayton, Sheridan and Grand 
Ronde railway, and a contract has been made by or on behalf of 
the directors for the construction of 60 miles of new railway. The 
dates and names of the parties to sald contracts or agreements are 
as follows: (1) Agreement (for the acquisition aforesaid) between 
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William Lowson, Esq., of Balthayoek, merchant in Dundee, in the 
county of Forfar, in Scotland, and Peter Moir Cochrane, merchant 
In Dundee, in said county, for themselves and for all other parties 


who they may have admitted or may admit into the premises, of 


the first part, and the Oregon Railway Company, Limited (of Ore- 
gon), of the second part, dated 4th Mareb and Ist April, 1850; and 
(2) contract (for the construction aforesaid) constituted as follows: 
(a) letter or offer by James B. Montgomery for J. B. Montgomery & 
Co., contractors, Portland, Oregon, dated March 6, 1880, and ad- 
dressed to the Right Hon’bie the Earl of Airlhe, kK. 'T., and Messrs. 
William Lowson, Thomas H. Cox, John Leng, and P. M. Cochrane, 
and (4) minute of meeting of the provisional committee of the “ Ore- 
gon Railroad Company, Limited,” meaning by that the proposed 
company. at which mecting were present the said Thomas H. Cox, 
John Leng, P. M. Cochrane, and William Lowson, and also the said 

James B. Montgomery, who signed the said minute, dated Sth 
Of) March, 1880.) It is hereby provided that the said contracts 

or agreements are adopted and shall be adopted and carried 
out by the company. Further, and as the said agreement for the 
acquisition aforesaid was negotiated by the said William Lowson, 
Thomas Hunter Cox, John Leng, and Peter Moir Cochrane at their 


own risk, and they have also incurred considerable personal trouble | 


and responsibility, ana iis the bargain 1s considered highly advan- 
tageous, itis hereby provided that if within four years from the date 
or registration of the Company Itshall be found that the said pur- 
chased railway does not cost the company for original purchase 
price and improvement and equipment more than two-thirds the 
rate per mile of the portion (| railway contracted to be constructed, 
and if on the average over the said period there shall have been 
earned by the company net protits equal to not less than 10 per 
cent. per annum, the said above-named parties shall receive twenty- 
five per cent of the cain to the COMPANY from the said purchase. 


Powers of directors. 


62. The business of the company shall be managed by the 
directors. 

65. Subject to the restrictions herein contained, and in addition 
to all other powers herein contained, the directors shall have power 
to do the following things in the name and on behalf of the com- 
pany: 

[a] To carry out and to carry into effect, with all the powers of the 
company itself, all or any of the objects and powers of the com- 
pany as expressed in the memorandum of association, as also 
and without prejudice to said generality. 

[ b| To raise or defend any action, petition, or other legal proceed- 
Ings, and to abandon, compromise, and settle the same, when 
and upon such terms as they may deem expedient. 

[c] To purehase, or acquire, or feu, or lease, any property and 
effects, whether heritable or movable, real or personal, which 
they may deem requisite for the purposes of the company, and 
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that either absolutely or perpetually or for any term of years 
and upon such terms and subject to such ground rents, feu 
duties, rents, or other charges as they may deem expedient, and 
also to acquire the right of use of any such property and effects, 
heritable or movable, real or personal, as aforesaid. 
To erect any houses or buildings, or alter, renew, repair, or im- 
prove any houses or buildings, whether erected by the com- 
pany or not, as they may think desirable or proper for the 
udvantage of the company. 
To purchase or acquire the good will and personal property of 
any kind whatsoever and the credits and effects of any other 
person or persons or company carrying on a like business, or 
to amalgamate with this company any such person or company 
upon such terms and conditions as they may think fit. 

To sell, feu, exchange, sub-let, or otherwise dispose of the com- 
pany’s property, whether heritable or movable, real or per- 
sonal, or any part thereof, upon any terms they may think fit. 
To insure against risk by fire or other risk any building. or 
property of the company. 
To execute and sign and issue in the name of the company all 
deeds of security and other deeds, and all receipts and other 
documents and writings they may think necessary, and for 

that purpose to use the company’s seal 
[i] To engage all superintendents, secretaries, treasurers, 
accountants, solicitors, managers, agents, correspond- 

ents, clerks, and servants of the company, and also to discharge 
the same. 
To refer disputes to arbitration. and to compromise any debt 
or claim due to or by the company 
To give time to anv debtor for the payment of his debt. 
To take the heritable or movable, real or personal, property 
of anv debtor or his equitable Interest in any property as a 
security for the payment or in satisfaction or part satisfaction 
of any debt due by him to the company. 

To draw, accept, make, renew, and endorse any bill of ex- 
change or promissory note that mav.be deemed hecessary for 
the purposes or the business of the COMMpPany. 
To enter into any contracts with such persons as they shall 
think fit. whether such persons shall be members or directors 
or the partners or partner of a member or director of the com- 
pany or not; and every member or director with whom any 
such eontract may be entered into shall be entitled to the 
profit and benefit thereof to the same extent as though he 
were not a member or director of the company. 
To accept any conveyance of lease of any property or buiid. 
ings from any person or persons, whether such person or per- 
sons shall be “a tnember or members, or director or directors.or 
other officers of the COMPanyv oF his or their partner or part- 
ners, and such person shall be entitled to the profitand benefit 
thereof to the same extent as though he were nota member, 
director, or officer of the company. 
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[p] ‘To open a banking account in the name of the company ; 
and every sum paid on belialf of the company which shall 
amountto the sum of £20 and upwards shall be paid by cheque 
on the bankers of the company, such cheque to be signed by 
any two directors. 

ly) To provide a common seal, to be kept by such person and in 
such manner as the direetors may think fit. 


64. The directors may also establish offices, agencies, or local 
boards in any of the States or countries In which by the memoran- 
dum of association they are entitled to do or hold anything, and 
mav make such regulations for the management of such offices, 
agencies, or local boards as they may from time to time think proper, 
and for threat PUPpose thev ay apport local boards, consisting of 
such persons and possessing such powers and holding such qualifi- 
cations as the directors shall from time to time determine; and, 
farther, the directors may appoint in the United Kingdom, as well 
as In any of the said States and countries, lnahagers, agents, secre- 
taries, treasurers, officers, clerks, and servants, with such remunera- 
tion and at such salaries as they may consider advisable, and may 
pray the CX pehses occasioned thereby out of the funds of the com- 
pany, and may from time to time discontinue all or any branch 
offices, AGeNICLES, or local boards, and may Fethove or suspend ‘ait any 
moment all or any of the members of any local board and all or 
any of the managers, agents, secretaries, treasurers, oflicers, clerks, 
or servants of the company for such reasons as they may think 
proper and advisable and without assigning any cause. 

65. The directors mnay from time to time appoint a president of 
the COnPpAnY and also a Vice-pre sident, whio, In the absenee of the 

president, may act in the president's name and place as presi- 
OS dent of the company.  ATl deeds, powers of attorney, instru- 

ments, and other documents requiring, according to the law 
of any State, country, provinee, or dominion, to be subseribed or 
executed on vehalf of the COMPA by the presid nt of the COMpPany 
alone or in conjunetion with the secretary of the company may be 
so subseribed and executed on belialf of and so as to Lind the com- 
pany by the president or vice-president app inted as aforesaid, and 
by the secretary of the company where hts subscription is also 
necessary. 

66, ‘The direetors shall have the power to make temporary invest- 
ment of the company’s funds in the United Kingdom or in any 
colony of her majesty or in any foreign State or country, and that 
in such Wav Or Upon such stocks, shares, bonds, dele htures, or se- 
curitics as they may from time to time approve, and they may from 
time to time realize such temporary Investments and invest of new 
in whole or in part. 

67. The directors may from time to time borrow, for the purposes 
of the company, such sum or sums of money as they may from time 
to time think proper, and they — make an issue for any money bor- 
rowed such bonds, deeds of s¢ curity, and other deeds, vouchers, doc- 
uments, shares, acts, matters, and things as are authorized by the 


sreetanmnereateeonemaaneasts 


THE OREGONIAN RAILWAY CO. (LIMITED). 65 


memorandum of association of the company and as they from time 
to time consider proper. 

68. Money may be borrowed for the purposes of the company 
with a stipulation, if approved by a general meeting, that the se- 
curity may be converted into preference or other shares or stock of 
the company. 

69. In the event of any moneys being borrowed for the purpose of 
the COomnpany on the terms of the securities for such moneys being 
convertible into shares, the directors may create and issue such new 
shares, either preferential, ordinary, or deferred, as may be necessary 
for carrving such conversion into effect. 

70. ‘The directors shall have power, by the signature of the man- 
aging director or secretary, With the counter-siguature of one of their 
number, to draw, accept, make, or endorse bills of exchange, drafts, 
promissory notes, and cheques, and to grant receipts for money bor- 
rowed on belialf and for the purposes of the company; but for the 
purpose of granting interim receipts for money received to be lent 
on mortgage or bond of the company, and of authenticating notices 
or reports, allotment letters, coupons, or Interest or dividend war- 
rants the signature of the Inanaging director or secretary alone shall 
be sufficient on his being from time to time authorized by the di- 
rectors accordingly. 

71. The directors shall have power to appoint such person as they 
may think fit, whether a member of their own body or not, to be 
managing director, and from time to time revoke such appointment. 
They may delegate to such managing director all or any of the 
powers hereby made exercisable Ly) the directors, except those relat- 
Ing to shares and borrowing, and any ‘hers as to which special pro- 
Visions Inconsistent with such deli valion lie rein contained, and they 
shall have power to fix the remuneration of such managing direetor, 

72. It shall be lawful for the directors, subject always to the sane- 
tion of the company, to arrange terms tor the amale imation of the 
company with any other COM pany, oF the amaly ination of any other 
company with the company, or tor thi disposal of the business, es- 
tate, and eth cts of the COMM pany Ol any }) int tha reol resp ctively to 
any other COMpPAany, OF for the sule or transference of the business, 
estate, and effects of any other COMPANY OF ANY part thereot respect- 
ively to the company, and in any such case upon such terms and in 
such manner as this directors shall think Lit; and the directors shall 
have power to do all such things as may be necessary for carrying 

such amalgamation, sale, purchase, or other disposition into 
vo effect so far as a resolution or special resolution of the com- 

pany is not by law necessary for such purpose; and in case 
anv terms so arranged by the directors include or make necessary 
the dissolution of the company, the company shall thereupon be dis- 
solved. 

73. The directors may on behalf*of the company enter into ar- 
rangements with the liquidators of any company authorized to make 
such arrangements as are contemplated by the 1I61st section of 
“the companies act, 1562,’ and they may apply any shares in the 
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capital of the company for the time being unissued for the purpose 
of carrying out such arrangements. 

74. The company shall have power to use official common seals 
under “the companies seals act, 1864,” in such foreign or other 
countries as the directors shall detertnine, and the directors shall 
have power to appoint any agent or agents, committees or com- 
mittee, abroad to be duly authorized agents of the company for the 
purpose of aflixing or using such foreign common seals, and they 
may impose such restrictions on the use thereof as they shall 
think fit. 

jo. The company’s funds shall not be used in purchasing its own 
shares. 

76. In nocase nor under any circumstances shall personal liability 
attach to any director for anything done or omitted to be done by 
him in good faith, although loss arise; further, no transaction actu- 
ally made or entered into on behalf of the company by the direct- 
ors Shall be invalidated or in any Way prejudice by reason of any 
breach of the regulations imposed by the preceding articles. 


Borrowing power. 


77. It shall be the duty of the directors to regulate the borrowing 
of money by the Company In such manner that the total amount 
borrowed shall never exceed a sum equal to one thousand pounds 
per mile of railway belonging to or in course of construction by the 
company for the time being, provided that every person taking 
from the COMPANY OF by assigntinent any bond, or debenture, or 
mortgage, or other obligation or SeCUTILY of the COM pany shall be 
entitled to assume without mnquiry that no such excess has taken 
place ; and provide d, further, threat ho hona tide holder of any obliga- 
tion or security shall be prejudiced by any such excess which may 
have taken place. 

78. Every deed of security issued by the company for securing 
money borrowed shall be under the COTMNION seul of the COM Panny, 
duly stamped, The respective holders of or other Persous entitled 
to such deeds shall propoertionably, according to the amount of 
money secured thers by or contained therein, be entitled to be paid 
outof the property and assets of the company, including any unpaid 
capital for the time, the respective sums im such deeds of security 
mentioned and the interest thereof without any preference or 
priority one above another by reason of priority of date of any such 
deeds of security or otherwise howsoever, providing and declaring 
also that the eapital of the company shall not be called, except for 
the pavinent of mone Vv borrowed, toa greater extent than £64 share. 

iv. A register of deeds of security and trausters thereof shall be 
made and kept by the company at its registered office, In which 
shall be entered the number and date of every such deed, and the 
date of every transfer, and the sums secured, and all other necessary 
particulars for giving full information with respect to such deeds of 
security and transfers. Such register may be perused free of charge 
at all reasonable times by any of the holders of the bonds or de- 
bentures or securities whatsoever of the company. 
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| 100 80. No transfer of a deed of security shall be valid against 
| the company unless and until it be registered in the said 
register of deeds of security and transfers thereof. 
Sl. Without prejudice to what is otherwise contained in these 
articles or in the memorandum of association, it is hereby provided 
; that the respective lenders to the company or any of them may also, 
either in the principal deeds of security or separately or otherwise, 
| receive mortgages or other securitics, or bonds, certificates, or obliga- 
| tions creating Interests in mortgages oO1 other securities, of or upon 
all or any railway or railroad and its plant, rolling stock, rates, and 
revenues, or any of them, belonging to or vested in the company, 
and that in such form and transferable in such a way as may, ae- 
cording to the law of the State in which the premises so to be mort- 
gaged or charged are situated, be competent; and, farther, and with- 
out prejudice as aforesaid, the directors shall have power to grant, 
execute, and deliver, in name and on behalf of and for the company, 
all proper or necessary deeds of trust or mortgage or other deeds or 
certificates Whatsoever of or in the premises, and todo and act in all 
other respects with all the powers of the company. 
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Disqualification of directors. 


82. The office of director shall be vacated— 

(1.) If he ceases to hold the due qualification. 

(2.) If he holds any office or place of profit under the Company 
other than that of managing director. 

(3) If he becomes of unsound mind or bankrupt, or compounds 
r with his creditors, or is convicted of any erime. 

83. All acts done by any meeting of directors, or of a committee 
of directors, or by any persons acting as a director, or as chairman 
or deputy chairman of directors, or as chairman of any meeting of 
directors, or of any committee of directors shall, notwithstanding 
that it be afterwards discovered that there was some defect in the 
appointment of any such director or person or persons acting as 
aforesaid, or that they or any of them were disqualified, be as valid 
as if every such person had been duly appointed and was qualified 
to be a director. 


se 


Rotation of directors. 


S4. At the ordinary meeting to be held in the year ISS1 and at 
the ordinary meeting in every subsequent year one-third of the di- 
rectors for the time being, or the nearest number to one-third, shall 
retire from office. 
+1? SD. The directors to retire in any vear shall be those who have 
been longest in office, and in case of equality in that respect shall, 
unless the directors agree amongst themselves, be determined by lot. 

S6. A retiring director shall be re-eligible. 

S7. The company at the general meeting at which any directors 
[ retire in manner aforesaid shall fill up the vacated offices by electing 
a like number of persons, unless it be necessary to elect more or 
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fewer in order to give effect to a resolution for altering the number 
of directors. 

88. If at any meeting at which an election of directors ought to 
take place the places of the vacating directors are not filled up the 
meeting shall stand adjourned till the same day in the next weck, 
at the same time and place; and if at any such adjourned meeting 
the places of the Vacating directors are not filled Uy the vacating 

directors, or such of them as have not had their places filled 
101) —sup,shall continue in office until the ordinary meeting In the 

next year, and so on from time to time until their places are 
filled uy. 

89. The company may from time to time, in general meeting, in- 
crease or reduce the number of directors and alter the qualification 
of directors. 

90). Ary casual vacaney occurring in the board of directors may 
be filled up by the directors, but any person so chosen shall retain 
his oflice so long only as the vacating director would have retained 
the same if no vaeancy had occurred. 


Proceedings of directors. 


91. The directors may meet together for the dispatch of business, 
adjourn, and otherwise regulate their meetings as they think fit, and 
determine the quorum necessary for the transaction of business by 
the board of committees Until otherwise fixed, the quoruny for a 
board meeting shall be two directors. 

92. All meetings of directors shall be held in the United Kingdom 
of Great Britain and Treland. 

03. Questions arising at any meeting of directors shall be decided 
by a majority of votes. In case of an equality of votes, the chair- 
man shall have a second or casting vole. 

O4. A director may at any time summon a meeting of the di- 
rectors. 

95. The directors may elect one of the directors as chairman of 
the directors and determine the period for which he is to hold oflice, 
and mavy also, if thev think fit, choose another director to act as 
deputy chairman for the same period. If no such chairman or 
deputy chairman be elected, or if at any meeting the chairman or 
deputy chairman be not present at the time appointed for holding 
the same, the directors present shall choose one of their number to 
be chairman of such meeting. Any chairman or deputy chairman 
elected as aforesaid shall cease to hold oftice on becoming disquall- 
fied asa director. 

#6. The directors may delegate any of their powers to committees 
consisting of such members of their body as they think fit. Any 
committee so formed shall, in the exercise of the powers so delegated, 
conform to any regulations that may be imposed on them by the 
directors. 

v7. A committee may elect a chairman of their meetings. If no 
such chairman be elected, or if he is not present at the time ap- 
pointed for holding the same, the members present shall choose one 
of their number present to be chairman of such meeting. 
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98. A committee may adjourn as they think proper. Questions 
at any ineeting shall be determined by a majority of votes of the 
members present, and in case of an equal division of votes the chair- 
man shall have a casting vote. 

99. The directors shall cause minutes to be made in books pro- 
vided for the purpose— 

Ist. Of all appointments of officers made by the directors ; and 

2d. Of all orders made by the directors or by committees of di- 
rectors; and 

od. Of all resolutions and procee ‘dings of the directors and com- 
mittees of directors. 

And any such minute as aforesaid, if signed by any per- 

102. son purporting to be the chairman of the meeting to which 

it relates, or of the next meeting of the directors, or of the 

same committee, shall be receivable in evidence without any further 
proof. 


Dividends or bonuses and reserve fund, and general provisions. 


100. The directors may, with the sanction of the company in gen- 
eral meeting, from time to time declare a dividend or bonus to the 
members in proportion to their shares, but no dividend or bonus 
shall be nade except out of nett profits, as shown upon the balanee- 
sheet, which shall from time to time have been examined and 
passed by the auditor, but it may be either in cash or shares, or 
partly both. 

101. The directors may at any time in any year pay such sum or 
suis as they think fit on account or In —_— of dividend 
or by way of interim dividend. 

102. It shall be the powers of the directors, he fore recommending 
auy dividend or bonus, to set aside out of the profits of the company 
such sums as they think proper as a reserve fund to meet contin- 
gencies, provide against losses, or for equalizing dividends, or to 
cover depreciation or diminution in value of any property which 
shall from time to time be acquired by the company, or for any other 
purpose of the company sunctioned by the COID pany, and ihe ireet- 
ors may invest the sum so set apart as a reserve fund upon such se- 
curities as they may from time to time approve. 

103. In any case where the board may think fit, purehases or in- 
vestments of any kind —, and when the general or reserve funds or 
otherwise mav be made and convevances or securities taken and 
held in the names of the trustees to be named by the directors. 

10-4. No member shall he entith d to recelve payiment of any div- 
idend or bonus In respect of ashare or shares whilst any mone I 
Ihhé iV be due or owlng from lh) mr to the Company in respect of snc! 
share or shares, and anv dividend or bonus which but for this ee 
vision might be pay: able to him may be set off by the company 
agalnst the debt owing to the company from such member. 

105. Every dividend or bonus pavable in respect of any share 
held by several persons jointly may be paid to and an effectual re- 
ceipt given by any of such persons. : 
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106. All dividends and bonuses remaining unclaimed for three 
vears after having been declared may, by a resolution of the direet- 
ors or of a general meeting, be appropriated to and retained by the 
company, but the directors may at any time thereafter, if. they shall 
think so fit, as a matter of grace and favor, authorize the payment 
thereof to any Claimant or claimants who shall adduce a title thereto 
to the satisfaction of the directors. 

107. No dividend or bonus shall under any circumstances whiat- 
ever bear Interest against the company. 


Dissolutfon. 


10S. If tire directors shall puiss a resolution recommending the 
COlpany to be dissolved, and a veneral mecting shall, 1th pursuahee 
of such recommendation, resolve that the company shall be dis- 
solved anda second general meeting shall contirm that resolution, 
then the company shall thenceforth subsist and carry on business 
for the purpose only ef winding up its aflairs, and its affairs shall be 
wound up, aad it shall be dissolved in accordance with and 
103 subject to the provisions of “the companies act, S62 and 
1867,’ which are and bay be applicable to the voluntary 
winding up of a company under the same on the occurrence of an 
event on which itis provided that a company under the same may 
be wound up voluntarily. 
10%. Farther, if four or more members qualified in terms of the 
thirty-sixth article hereof shall request the directors in writing to 
convene an extraordinary general meeting of the members to con- 


sider the propriety and expr dieneyv of winding iy) the COTM Panny, thie y. 


shall be bound to do so; and if at such meeting it is resolved that 
the company shail be dissolved and wound up and a second gen- 
eral meeting shall contirm that resolution, then the course provided 
In the immediately preeeding article shall be followed and carried 
out. 

110. The majority hecessary Lo Carry any resolution as set forth 
In the two Immediately preceding articles shall not be less than two- 
thirds in value of the members present, personally or by proxy, at 
the aforesaid meetings. 


Accounts. 


111. The directors shall cause true accounts to be kept of the com- 
pany's business and transactions and of all sums of money received 
and expended by the company and the matters in respect of which 
such receipt and expenditure take place and of the credits and. lia- 
bilities of the COM PAY, 

I12. A statement of the cormpany’s true financial position, made 
up vearly to such time in each vear as the directors may annually 
determine, shall be laid before the Immediately following ordinary 
general meeting. and which meeting shall receive and consider the 
same. 


—-@ 


—-© 
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Audit. 


115. Once at least in every year, namely, preparatory to the an- 
nual ordinary general meeting, the accounts of the company shall 
be examined and the correctness of the annual financial statement 
ascertained by one or more auditor or auditors to be appointed by 
the company. 

114. The auditor or auditors shall be appointed by the company 
at the first ordinary meeting of the company, and thereafter at the 
ordinary general meeting In each vear, 

115. The auditors need not but may be members of the COommpany, 
but no person Is eligible as an auditor who is interested other- 
Wise than as a member in any transaction of the COMMpPaAny, and no 
director or other officer of the COTM pany Is eligible during his contin- 
uance In office. 

116. The remuneration of the auditors and their term of office 
shall from time to time be fixed by the company in general meet- 
Ing, and until otherwise ordered by general meeting there shall be 
only One auditor, buta firm appointed as auditors shall be reckoned 
as one auditor. 

117. Any auditor shall be re-eligible on quitting his office. 

118. If any casual vacaney occurs in the office of auditor, the 
directors shall supply it. 

11%. Every auditor shall be supphed with a copy of the annual 
financial statement, and it shall be. lis duty to examine the sate, 
with the accounts and vouchers relating thereto. 

120. Every auditor shal! have access to all the booksand accounts 

kept by the COMPANY, Ile mov, at the « Xpelse of the com- 
1Of pany, employ accountants or other persons to assist him in 

Investigating such accounts, aud’ he may, in relation to such 
accounts, examine the directors or any ofheer of the company. 

121. The auditors shall certify to the members the correctness of 
the annual financial statement, and they may give such informa- 
tion to the members on the state of the company's allairs as they 
may think fit. 

Notices. 


122. A notice — served by the COMmMpany Upon any member either 
personally or by sending it through the post in a prepatd letter 
ad lressed to such membel ul his re ister d place of abode. 

12s). All notices directed to be give n to the members shall, with 
respect to any share to which persons are jointly entitled, be given 
to whichever of such persotis is named first in the register of mem- 
bers, and notice so given shall be suflicient notice to all the holders 
of such share. , 

124. Anv notice if served by post shall be deemed to have been 
served on the day following that on which the letter containing the 
same was posted, and in proving such service it shall be sufficient 
to prove that the letter containing the notice Was properly addressed 
and put into the post office. 

125. Any member residing out of the United Kingdom may 


ms) 
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name an address within the United Kingdom at which all notices 
shall be served upon him, and all notices served at such address 
shall be deemed to be well served. If he shall not have named 
such an address he shall not be entitled to any notice of any gen- 
eral or other meeting whatsoever, and a notice of any meeting ad- 
vertised in any Dundee newspaper shall be held sufficient notice to 
all sharebolders, wherever residing, of all such meetings. 

126. All notices shall be deemed to have been served upon the 
holders of stock or stock warrants and upon members residing out 
of the United Kingdom who have not named an address for serv- 
ice within the United Kingdom if they shall be advertised in one 
daily newspaper published in Dundee, and all notices required by 
law to be given by advertisement shall be advertised in the lke 
newspaper. ‘Phe company shall not be bound to serve notice on 
the holders of stock or share warrants or on such members in any 
other manncr. 

Interpretation clause. 


27. In the construction of these articles, unless repugnant tothe 
context, the singular shall include the plural, the masculine, the 
feminine, and vice versa, and the words interpreted by this clause 
shall bear the meanings next hereinafter assigned to them, viz: 


15D )06=|L Words Interpret S. 3 Meanings assigned thereto, 
. 

The company | The company established under the memorandum of asso- 

| ation to which these articles are annened, 

Capital | The Cuapital, feor the tira beine, raised or subseribed or 
nutherized to be raised for the Purposes of the com- 
peers 

Shares The shares or stock into whieh the capital is divided and 


Interests in the property of the company corresponding 
with such shares anid stock, 

Members Shareholders, for the time being, of the Company, whether 
breed dunts, flirts, or COMPA TES, 

Gseneral meetings Gaenernl meetings, whether ordinary or extraordinary, of 
he members awfully convened and he din aceordanee 


with the regulations, for the time being, of the com- 


Tk 

Persons | Corporations, companies. and firms, as well as individuals, 
Directors TI directors, for the time being, of the e¢ EVD p ATEN 
Secretary . The secretary, for the time being, of the company. 

Oilice of the company Dhe registered office, for the time being, of the company. 
Month nlieae L enlendar month. 

The register of me: ribers Phe register of members to be kept }) irsuant to the statute. 


W ord- Interpret d, Meanings assigned thereto, 


Deed of security or deeds | Any bond debenture, mortgage debenture, mortgage, trust 
of security. cleead, Promissory Note sae ured by trust deed or mort- 
enyve or other deed for borrowed monev or anv security 

of the company whatsceever, : 
Company's regulations The regulations, for the time being, for the management 
f the company 


! 
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Names, addresses, and description of subscribers. 


Airlie, of Cortachy Castle, Kirriemuir, in the county of Forfar. 

William Lowson, of Dundee, in the county of Forfar, merchant. 

‘Thomas II. Cox, of Dundee, in the county of lortar, merchant. 

Jolin Leng, of Kimbrae, Newport, in the county of Fife, news- 
, paper proprietor. 


| P.M. Cochrane, of Dundee, in the county of Forfar, merchant. 

| Alex. Henderson, of Dundee, in the county of Forfar, merchant. 
Alex’r Nicoll, of Dundee, in the county of Forfar, merchant. 

| James Stevenson, of Dundee, in the county of Forfar, dyer. 


John M. Watson, of Dundee, in the county of Forfar, stock broker. 
| William Mackenzie, of Dundee, in the county of Forfar, stock- 
broker. 

Dated the 30th day of April, 1850 vears. 

Witness to the above signatures : 

WM. ARTHUR BELL, 
Apprentice 1a Mi SST'R. Mabtuleo A Thornton, 
Solicitors, 1 Bank Street, Dundee. 


106 The following is the copy of the certificate of Incorporation 
produced by the said witnesses, Thornton and Ferguson, as 
testified to by them in their said depositions: 


(¢ " y 'y ) 


Compan s Aclts—1862, 1867, and 1877. 


No. 965. 


_—— «= 


Company limited by shares. 


Certi fieate of Incorporation of the (); "Cg he an Peeri ii lay Company, Limited, 
under thee Companies Acts-—1862 ' LS67, and LSai. 


I, Stair Agnew, registrar of joint-stock companies, do hereby cer- 
tify that the Oregonian Railway Company, Limited, is this day in- 
corporated under the Companies acl 1862, IS67, and 187 7, and that 
it is a company limited by shares. 

Given under my hand this fourth day of May, eighteen hundred 
and eighty. 

(Signed) STAIR AGNEW, 


Registrar of Joint- Stoc ‘I: Compantes for Scot land. 


107 The following is a copy of the certificate which the witness 
Thornton produced and testified was the original certificate 
of incorporation of plaintilf: 


Certificate of the Incorporation of a Company. 


I hereby certify that the Oregonian Railway Company, Limited, 
was incorporated ‘under the companies acts, 1862, 1867, and 1877, on 
the fourth day of May, one thousand eight hundred and eighty. 
10—238 
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Given under my hand, at Edinburgh, this fifth dav of February, 
one thousand eight hundred and eighty-five. 
[ Registrar’s Official Seal. | 


(Signed) JOHN J. REID, 
tegistrar of Joint-Stock Compan ies for Scotland. 


[Companies registration stamp, five shillings. | 


108 Be it further remembered that it was stipulated by and be- 

tween the parties to this action, by their respective attorneys, 
that Mr. C. Hl. Prescott. a witness subpoenaed by plaintiff on its be- 
half in this cause, if present would testify under oath— 


That he is and was at the dates hereinafter mentioned the man- 
ager of the defendant corporation, The Oregon Railway & Naviga- 
tion Company, and that a certain paper marked “ Exhibit A to stipu- 
lation ” and filed herewith, entitled “ Oregon Railway & Navigation 
Company; managers office, Portland, Oregon, October ord, ISST; 
circular,’ purporting to be signed by C. Il. Prescott, manager, 
was signed and issued by him as of that date and was by him, as 
manager of the defendant, The Oregon Railway & Navigation Com- 
pany, distributed and circulated amongst the officers and employees 
of said company for their guidance and direction. 


That a pamphlet herewith filed, marked “ Exhibit B to stipula- 
tion, entitled “ Oregon Railway & Navigation Company; third an- 
nual report of the president to the stockholders, for the vear ending 
June 30th, 1SS2,” was signed and issued as of that date by Henry 
Villard, the president of the defendant corporation, and that the 
printed appendix thereto was signed by J. N. Dolph, vice-president 
and chairman, and by Theodore Wyeant, secretary of defendant, 
and that said pamphlet, with said appendix thereto, was generally 
circulated about that time amongst the stockholders of the defend- 
ant corporation; and that a pamphlet marked “ Exhibit 6 to stipu- 
lation’ and filed herewith, entitled “ Oregon Railway & Navigation 
Company; fourth annual report of the president to the stockholders, 
for the vear ending June 50th, 1SS3,” was signed and issued as of 

that date by Ilenry Villard, president of the defendant corpo- 
10% ration, and that the printed appendix thereto was signed by 

J.N. Dolph, vice-president and chairman, and by Theodore 
Wvygant, secretary, and that said pamphlet and appendix as issued 
contained the map found in said Exhibit “C” to stipulation, and 
that said pamphlet, with said appendix thereto and thap therein 
contained, was generally circulated about that time amongst the 
stockholders of the defendant corporation, 


~1 
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Exuisir A to Stiputation. Filed May, 1886. 
Circular. 
Oregon Railway & Navigation Company; manager’s office. 


PORTLAND, OREGON, October 3, 1881. 
The railroad and fixtures of the Oregonian Railway Company, 
Limited, having been turned over to the Oregon Railway & Naviga- 
tion Company under the lease, J. M. Filmore, superintendent, and 
officers and employees subordinate to him will retain their present 
positions until further notice and report to the undersigned. 
H. PRESCOTT, Manager. 


109¢ Exuipit B To STIPULATION. 
Oregon Railway and Navigation Company. 


Third Annual Report of the President to the Stockholders, for the Year 
Ending June 30th, 1882. 


New York: 
Evening Post job printing office, cor. Broadway and Fulton street. 
(Law telephone No. od.) 
1882 


1097 Oregon Railway and Navigation Company. 


Third Annual Report of the President to the Stockholders, for the Year 
Kuding June oUth, }SS2. 


New York: 
Evening Post job printing office, cor. Broadway and Fulton street. 
(Law telephone No. o41.) 


1SS2. 
10%¢ Board of Directors. 
Henry Villard OSG aN LO GOOe cone CHO New York city. 
Wy, Fe. IE c.nenettrewcnccnccncocssnset Eee 
ial ened neciineenmienininibaniei New York city. 
Wa. EEE | ECE ETN nena @enenes euneide Boston, Nass. 
NT a eS 
i 
llenry Failing 8 ES eo RRR Oregon. 
DF: SE iiinalinn tin tenn coonmneniiin Portland, Oregon. 
W. 8. Ladd ETA LRT. Oregon. 
5. (ry Reed SOOO + SS BOS 66 COSC CHES CHOBE 46OOE .. Portland, Oregon. 


gn ee Te 
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Officers. 
SOONEY VUNG 2000 ccccnsecnanans deanna President. 
Js Tis SEDO... 0 ccccuncendnecendnndennamsen eee 
Cy ey Pvesel ....wcccovscstcodurwinneneneaeeee 
J. Ms BOGE once re sscese deste eee 
PRG We Rc oceans cae ce eneemenn anes ‘Treasurer. 
1h, einen naewnnmene inatrentatiariniaenliaieald Comptroller. 
Theodore Wygant------- sit lth ecient emani aniniba da Secretary and assist- 
ant treasurer. 
2s Sh. SYREN. 2nnn nent wens pecencencenanee 
ile IN sal cee inranininianiepiipeiieentnains pelea Chief engineer. 
POE TEE nc. ce ccccncatiaven sneaseimmeel Superintendent of 
traffic. 
Transfer avent.----.------Farmers’ Loan & Trust Co., New York. 


109@ To the stockholders of the Oregon Railway and Navigation 
Company : 

There is good occasion for congratulating you upon the general 
results of the third year of the company’s existence. You have 
every reason to be satisfied with the returns upon your capital 
already received. You have every assurance that the income trom 
your interest In the company’s properties will steadily increase here- 
after as in the past. There has been marked progress in every fie!d 
of the company’s operations during the last fiscal year. The whole 
of the richly favored country tributary to our transportation system 
has felt the extraordinary stimulus of an unprecedented immigra- 
tion and a large influx of new capital, both attracted by the ap- 
proaching completion of the new northern transcontinental rail- 
road. ‘There is evidence, indeed, in every direction that, wonderful 
as our company’s development has been during its comparatively 
short life, our present prosperity is but the opening of an unbroken 
‘areer of great success. 


Financial Record. 


For the details of the financial operations of the company refer- 
ence is here made to the general balance, income account, and 
general statement of receipts and disbursements appended to this 
report. . 

In my last annual report it was set forth that the capital stock of 
the company had been increased from $6,000,000 to $12,000,000, and 
that the proceeds of this issue of 60,000 additional shares to stock- 
holders of record at par were being used in carrving out the general 
programme adopted in ISSQ and ISS1 for the construction of rail- 
road main lines and branches. In the fall of last vear the board of 
directors decided that it would be for the best interest of the com- 
pany to push to completion the Columbia River line between Port- 
land and The Dalles and the line between Umatilla and Baker City 
at the earliest possible moment, and tor this purpose to make a fur- 
ther issue of stock in the same manner as the preceding one. 
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Accordingly you were informed by circular, dated November 21, 
1881, as follows : 

“That for the purpose of providing the sum of 36,000,000 for the 
completion of the company’s system of roads and for additional 
equipment therefor the board of directors had decided to call a 
special meeting of the stockholders for December 20, 1881, and to 
submit to such meeting a proposition to further increase the capital 
stock of the company by issuing 60,000 additional shares of stock of 
the par value of $100.” 

A full explanation of the reasons for this decision of your board 
accompanied this circular. The special meeting was held on the 
day mentioned, and by the unanimous vote of all the stock repre- 
sented, to wit, nearly 50,000 shares, the resolutions were adopted, the 
full text of which is printed in the appendix. 

By circular of December 25, 1581, you were notified of the adop- 
tion of these resolutions and invited tu exercise your rights there- 
under. The subscription books were opened at the time and in the 
manner specified in the resolutions, and the entire amount was at 
once subscribed by those entitled to the privilege. The several in- 
stallments have been promptly paid at their respective dates. 

As shown in the statements of the treasurer, the total receipts and 
disbursements for the fiscal year have been— 


OCIS cc cecunnsnee secede cnennnceie| mee ae oe 
nies cme: tee 11,358,920 65 
109¢ This included $4,200,000 from the new stock subscription 


for a corresponding issue of 42,000 additional shares, increas- 
ing the outstanding stock to $16,200,000. Sinee then the remain- 
ing three instalments of ten per cent. each have been paid in, aggre- 
gating $1,800,000, and an additional issue of 18,000 shares was made 
on September Ist. 


From thé organization of the company to the end 
of the fiscal year 1SS80-’S1, the total expenditures 
for new construction and equipment upon the 
ocean, river, and railroad divisions amounted to. $7,449,484 10 


The total expenditures on new construction and 
equipment account from July 1, 1551, to June 30, 
1882, were— 


ie ied tin nmmaiin $5,927,546 S6 
eile, | rn ancien 30.564 54 
River and Puget Sound divisions-- 411.741 19 


- 6,369,652 59 
Since the close of the last fiscal year there has been 
a further expenditure of.-----. ee Sa 


Making a grand total of expenditures on construc- 
tion and equipment account since July 1, 1879, 
$15,764,604 50 


Of. ..ca:tienities nian teint: aii enen wemniarenneies 


Cost of Railroad Lines. 


The separate cost of the several railroad lines built 


was as follows on July 1, 1882: 
Main Line. 


Completed section. 
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and building 


The Dalles to Walla Walla, 157 miles.--2-.-..22. »©=683,857,001 06 

A Verage cost per mile. sibieht. shorn eabee $24 566 SY 
The Dalles to the Cascades, 46 miles......--- eee 2,261,563 87 

A verage cost per SEER ESE Neneh Rae ie S49 16-4 43 

Unfinished section. 

The Caseades to Portland, 40 miles. Expended 

pees 06 EY 5, BOGe sewnncennuns S869, 197 26 

expended CS a Me ee ESI Salis 250.000) OO 
- 1119,197 26 

Average cost per mile.............-..$27,979 93 
‘Total cost of completed main line, 245 miles._..-.. 87,237,763 O09 

ge ee S20, 750 03 
‘Total cost of Portland-Dalles line, S6 miles....--. = 3,580,761 138 

Average cost per mile_.....-..-..---..$39,311 17 

Branches. 
Finished lines. 

Walla Walla to Texas Ferry, on Snake river, 56 
RS ei bate gt AT ale uamiaae 2 2 5 oe 1.592.454 69 

Average cost per mile._--. saaciislaasliasianceeianaisiia S2S A456 55 
Bolles Junction to Dayton, 14 miles ...--2---- ---- 44S S66 72 

Average cost per mile................ $32,061 90 

Untinished Line. 
Baker City Branch. 

Minished portion—Umatilla, on main line, to Pen- 
Grete, 44 WR cco cincitiesmedakadin ii 704,956 12 

Average cost per WO i) ee 

Unfinished portion—Pendleton to Baker City, 150 
miles, already expended for grading and ties.._- b02,261 OO 


100% ? 


The additional new construction in progress is deseribed 


under the head of “construction and equipment.” — It is esti- 


mated that in order to complete the lines under construction it will 
yet require $5,000,000 over and above any and all expenditures up 


to September io. 


The available resources of the company will fall 


short of this requirement, but to what extent cannot be stated at 
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this time, as the amount of the shortage will, in a great measure, 
depend upon current earnings during the remainder of the year. 
As soon as the additional requirements shall be more definitely as- 
certained, your board of directors will advise vou of what financial 
measures will be proposed to meet it. 

This further need for construction purposes exceeds the anticipa- 
tions of the management. It-is due mainly to the excess of the 
cost of The Dalles and Portland section of the main or Columbia 
River line and of the Baker City Branch over previous estimates. 
The former includes the line through the Cascade Mountains, the 
latter the crossing of the range of the Blue Mountains. I have re- 
ferred to the exceedingly heavy and difficult character of both these 
lines in another place in this report. Their value to the company 
will be so great that the increased cost will in the end be of but lit- 
tle moment. ‘This is especially true of The Dalles and Portland line. 
There is no part of the company’s lines that 1t was wiser and more 
necessary to construct at the earliest possible moment, and that will 
vield better and quicker returns. The commanding position of this 
line is unique. ‘There is no other line hke it in the United States, 
representing, as it does, the western end of the great new transcon- 
tinental line and the only practicable outlet to the Pacific Ocean of 
all the vast regions between California and Nevada on the south, 
British Columbia on the north, and Idaho on the east. 

In considering the total expenditures so far for constructing new 
railroad it should be borne in mind that the proceeds of the last 
issue of $6,000,000 of stock, representing nearly the entire construe- 
tion outlay during the past fiscal vear, have not vet become produc- 
tive—that is tosay, the lines which they have served to create are not 
vet completed. Itis only during the new fiseal vear that the fruits 
of this additional investment of capital will commence to be reaped. 
The earnings for the past year, as shown In another place, are there- 
fore in reality only the results of the $12,000,000 of capital previ- 
ously invested. 


Construction and Equipment. 
Railroad. 


In considering the work of construction actually finished during 
the vear, lam compelled to say that less has been accomplished 
than was expected. In admitting this I do not intend, however, to 
express any unfavorable criticism upon the construction department. 
On the contrary, I know that the officers in charge of it have 
striven with untiring energy to hasten the accomplishment of their 
respective tasks within the expected time; but they found that in 
computing the latter they had reckoned without the full knowledge— 
a knowledge which they could trot really be expected to have and 
which only actual construction could give them—of the great difii- 
culties that they were to encounter on certain portions of the work, 
and which really rendered it impossible for them to come up to their 
own expectations and corresponding promises as to time of com- 
pletion. 
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I refer especially to the Columbia River line between The Dalles 
and the city of Portland. It was confidently believed by the engi- 
neering department that the portion between The Dalles and the 
Cascades—a little more than half and the most difficult part of the 
line—would be finisued before the commencement of last winter: 
but trains only commenced running over it In the month of May. 
The section between the Cascades and Portland is only just com- 
pleted. 

Mere justice, however, to the construction department requires me 

tu state that this delay was largely due to the transfer last fall 
1LO9f of the greater portion of our well-organized construction force 

from the Columbia river to the Pend d’Oreille Division of 
the Northern Pacifie. 1 thought it my duty to authorize this trans- 
fer in view of the vast importance of an early completion of the 
Northern Pacific main line from Lake Superior to the Pacific Ocean, 
when I found, during my visit to the ground in October last, that 
the labor foree at the command of that company was entirely inade- 
quate and could not then be increased from other sources owing to 
the temporary seareity of Chinese labor. Without this transfer the 
completion of the Northern Pacifie would have been delayed with- 
out doubt an entire vear. In order to give that company the full 
benefit of this reinforcement | also consented to let Mr. J. L. Hallett, 
our superintendent of construction, the great value of whose services 
[ had oceasion to mention in my former report, go with our work- 
Ing column. believed no sacrifice too large if the consummation 
n question could thereby be hastened. 


Grading. 


At the end of June, 1SS81, there had been graded, as stated in my 
last annual report, 171 miles of the various lines. During the fiscal 
vear the following additiona! mileage was actually graded : 


Main line. 


Miles. 

Setween FPortiand and Lower CasCaGeS...csee<cenecssecccen OF 
" Lower Casseades and TRO Tie... comeaunuaes 26 

7 Walla Watts and Grange City ....ccscccienesenidus 4 

“ Unatitia and Baker City ....ccccansuneecasaeenk Oe 

w eo hb ere ree an oe 37 


~~ ———— — = — — = — ee ee ee ee ee eee eee 


At the date of this report the remaining grade on the Portland- 
Dalles line is completed. 

While there is a decrease in the mileage graded in the year 
18S1-’S2 as compared with the preceding year, the relative quantity 
of the actual work performed in the former is greater, mainly from 
the extraordinary difliculties of the grading of the entire 86 miles of 
the Portland-Dalles line, with the exception of the first 12 miles 
out from Portland, as the engineer-in-chief says in his report : ‘ 
“The work on these 74 miles is heavier, I believe, than on any 
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other continuous mileage of the same length in the United States. 
The rock-work alone exceeded four millions cubie vards, while the 
embankments, principally composed of rock, exceeded five millions 
cubic yards. 

“It will no doubt be surprising, even to engineers, that such im- 
mense masses could be moved in so short a time. The solution lies 
in the peculiar composition and nature of the rock. The rocky 
cliffs projecting into the river rise vertically from one to five hun- 
dred feet out of the water, where the strong current, striking ther 
bases, nearly always deepens the river very much. The rock is 
almost entirely basaltic and splits vertically with considerable ease 
under the action of high explosives. By drifting in at stated dis- 
tances a little below grade we have thus been able, employing from 
five to twenty-five tons of powder simultaneously exploded, to de- 
tach at times from fifty thousand to one hundred and forty thousand 
ecubie yards by single blasts, the detached rock, generally speaking, 
without much scattering, but well ground up, sinking close to the 
tanding rock into the adjoining deep river, and thus forming the 
lesired roadway without impeding navigation. 

“The bridging (trestle-work) on 56 miles amounts in lineal length 
to 8} miles and has consumed nearly 260,000 lineal feet of piling 
and 9,000,000 feet, B. M., of timber. 

“The riprapping of the banks has also been very laborious and 
costly.” 

Considering the vast quantities of rock and earth to be moved 
on the Portland-Dalles line, as above stated, and the usual cost of 
such work, the line in question, notwithstanding its high absolute 
cost, is a relatively cheap one. At the prices generally paid to con- 
tractors by leading railroads its cost would have been three times 
as great. 


10% ‘Track-laying. 
The following track mileage was laid during the past fiscal year: 


Main track. 


Between Portland and Lower Cascades ~.--. ---- ee ae 
+ Lower Cascades ONG 106 POOR sono dcosientucesnesen — 
. WOH Welt GRE SOMES FONT cs ccscindietccicciunda 3 
- Dass SUNS OE DATION... .nc.ccndnscecunnennnien 13 


? melita ONG Dene GAS 22. c nn seminal 


ee Oe inn bia 
i en oe ences Nerid Sear Ore era 


Bridging. 


That the construction work done in 1881-82, as compared with 
that of the previous year, is much greater is further evidenced by 
the relative length of bridging completed in those two years, as 
shown below: ’ 
11—255 
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Lineal feet, 


In 1881-82: length. 
Datepenss Furtiee OI Fe BURNING o. ccccie eres caren come neene 45,715 
We OTR ~~ OE GON GE okies -cnenn snnetmusion 4,700 
“ Bolles Junction and Dayton... -.......-.------ 1,015 
. Re i i ee 3,035 


———_—— a a i, a i i, il i is ay A ely a a i, le a i et a ll a i, i a i te a i i a 


~—_— -— « ~~ Ser —— eee ee ee He ee nn eae = = 


NN i eee 


Buildings and other structures. 


The foliowing is a list of the structures erected during the past 
fiscal year: 

ll freight and passenger houses. 

| covered freight platform, with numerous small uncovered ones 

l hotel. 

15 water-tanks. 

S windmills. 

58 section and mess houses. 

50 small houses for various purposes. 

5 car-repairing houses. ; > 

2 car sheds. 


| telegraph office 


6 turn-tables. | 
3 engines-houses. “ 
2 blacksmith shops. 

4 stock vards, 


Railroad material and equipment. 


The following construction material, not yet in track, is on hand 
and paid for: 


Cost. 
I UN ON iii ii i aie } 
eee. ~*~ BO.  cedeeienicee cease 2 eee 
See. I ik ide a enimenean j 
lron work, wheels, and axles for 300 cars are also on 
ING C0 WRN FOF cence cnun sisipcsaiomabadiie aia Gl asp aa 103,400 


The following equipment was provided during the past year: 
25 locomotives. 
»o passenger Cars. 
6 baggage and express cars. 
12 caboose cars. 
l wrecking ear. 
1 pile-driver ear. 
O18 freight cars. 
109h Making a total equipment on hand of— 
D0 locomotives. 
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22 passenger cars. 

4 Pullman sleeping cars. 

8 baggage and express cars. 
12 caboose cars. 

1 wrecking car. 

1 pile-driver ear. 

1,272 freight cars. 


Summary of railroad construction work. 


At the formation of the company, in 1879, it acquired the follow- 
ing mileage : 


4 Miles 
Portage railroad at the Cascades (standard gauge) -...---.---- 6 

Portage railroad from Celilo to The Dalles (standard gauge)... 13 

From Wallula to Walla Walla (marrow gauge) ....-. ---.--~- o8 

Si “ Whitman to Weston (narrow gauge) ......--......--.. 15 
WU neha wwe wnereyeiininthcnngiiecndmeiiy miles Oe 


There were finished in 1879-80 of new standard-gauge road 5 
miles, and 5-4 miles were graded : 


Miles 
4 In 1880-’81 there were completed of standard-gauge road_-_-_- 139 
Changed from narrow to standard gauge from Wallula to 
Wr Fritts cin dens ceoncentsamann dake died Oe 
i Making a total completed iwileage at the end of the 
: fiscal year 1880-’81 of .......---- SET ne eee eT ee 172 


In addition 87 miles were graded during that vear. 

At the close of the fiseal year ISSI1-’82 there were 357 miles of 
road completed and in operation, with 65 miles additional far ad- 
vaneed toward completion. With the opening of the Portland-Bon- 
neville section cf the main line between Portland and Walla Walla, 
which has just taken place, the company’s railway property will 
represent a total of 577 miles of completed track. 

The following additional mileage is under construction : 


Pndbebens 06 Te CS pci ccnnmnippiiaiae 130 miles. 
Wale WET Wb TEGO cece cccecewsnsus sieseeaiaiinshe 44 * 
The following lines are projected : 
ee o7 miles. 
Lewiston BYANCD .. <<<. vaiensanaieinc io biaiaiiie aie sane ana a Ae so: “ 


(other construction. 


The river and ocean steamers of the company have been kept in 
thorough repair and their equipment maintained at a high stand- 
ard. Wharves and wharf-boats have been provided where needed 
at various points on the rivers. The construction of a dry dock at 
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Portland for repairs of the company’s vessels and general commer- 
cial purposes is nearly completed, and a dry dock and ways have 
been constructed at Texas Ferry, on the Snake river, for repairs tu 
river boats. 


Terminal Construction. 


In my last report I referred to the project then existing of erect- 
ing the terminal station of our main line, together with the neces- 
sary storing and shipping facilities, upon the real estate acquired for 
the purpose by the company in the southern part of Portland. The 
identity of controlling ownership of this company and the Northern 

Pacific Railroad Company, which was established through my 
109% = agency just before the close of the previous fiscal year, rendered 

it desirable and necessary that the two companies should have 
joint terminal arrangements. Upon careful examination of the 
ground by the company’s engineers it was found that it was phys- 
ically impossible to make close connection between our main line 
and the Puget Sound line of the Northern Pacific, entering the city 
from the north, in South Portland. Your management was there- 
fore compelled to seck a location for a connection elsewhere. ‘The 
value of real estate in Portland has risen so rapidly during the 
dast two years that the purchase of the South Portland tract will vet 
prove a very profitable transaction, notwithstanding the abanden- 
ment of the project In pursuance of which it was bought. 

The new problem thus forced upon the management was a most 
complicated One, owlng to the peculiar characteristics of the site of 
the city. After mature study of the ground on both banks of the 
Willamette a practicable plan, fully meeting all present and future 
terminal requirements, Was formed by the engineering department 
and approved by the Inanagement ; but its execution proved no less 
difficult than its conception, owing to the necessity of acquiring 
property from a large number of individual owners and of oecupy- 
Ing public streets, and to other causes. [take pleasure in announe- 
ing, however, that all the obstacles encountered have been removed, 
and that the project Is being carried out. The plan is to build a 
large union passenger depot in the north part of Portland, close to 
the heart of the city, with an adjoining freight depot, both for the 
joint use of all the railway lines centering there. The passenger 
depot will occupy a little over 1S acres and the freight depot will 
cover about 50 acres, with an available length for tracks of over 
2,200 feet, and with the same length of river front, owned partly by 
the Oregon Railway and Navigation Company and partly by the 
Oregon and California Railroad Company. 

To reach these grounds the Oregon Railway and Navigation Com- 
pany's lines, entering East Portland from the east, will copneet with 
the Oregon and California Company's East Side road, entering from 
the south, upon the latter’s present depot grounds, on the east bank 
of the Willamette: thence both roads will cross the river on a double- 
tracked bridge and enter the union depot from the north. The 
Norihern Pacific railroad from Puget Sound, coming into Portland 
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from the north, will enter the depot from the same direction as the 
two former lines. The Oregon and California Company’s West Side 
road enters the city from the south and will run direetly to the 
union depot. 

Another part of the project is to erect workshops for all the com- 
panies upon a tract of 246 acres, which has been secured on the east 
bank of the Willamette. These grounds will also be used as a place 
for making up trains, and upon the river front is located the dry 
dock, now 1D process of construction. Coal bunkers, a wheat ele- 
vator, and a warehouse for direct ocean business will also be built 
here. A wharf is now being erected between the dry dock and the 
site of the bridge, and the necessary filling in of the low ground ad- 
joining is progressing rapidly. 


Progress of Allied Roads. 


During the past year the Northern Pacifie railroad has been 
pushed forward towards completion with all practicable expedition. 
The ends of track were advanced from the east 185 miles and from 
the west 102 miles, making a total of 285 miles built from June 30th, 
1SS1, to June 30th, ISSZ. At the latter date 572 miles remained to 
be built. This will probably be lessened 500 miles by the close of 
1882, leaving only 272 miles of track to be laid after January Ist, 
ISS3. The grading and other heavy work is so far advanced in the 
fap vet to be closed that the final connection of tracks will no doubt 
be made during the working season of ISS3. 

The Oregon and California Reilroad Company, another allied 

corporation, is actively engaged in extending its main line 
109; from Roseburg, 200 miles south of Portland, to the boundary 

between Oregon and California, Just south of the Siskyou 
Mountains, a distance of about 175 miles, where it will form a june- 
tion with the Oregon Branch of the Central Paeifie railroad, now 
building northward from its present terminus at Redding, thus 
opening unbroken rail communication between Portland and San 
Krancisco. About 40 miles of track have already been laid south of 
Roseburg. ‘The serious obstacles to construction in the form of high 
and steep mountain Spurs aid rutives are being overcome by skill- 
ful engineering in grades and tunnels. 


Tratiiec. 


The mileage operated at the close of the last fiseal year, June 
30, 1882, was as follows: 
Ocean line. 


Miles, 
Between San Francisco and ‘Portland.................. . eo 
Puget Sound lines. 
Between Tacoma, Olympia, Seattle, Victoria, and other 
238 


Sound points -_——<---+ =e = ee — ee ee ee ee ee ee ee 
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River lines. 


On the Willamette river, between Portland and 


ONG iinnisinciseinwditgiinin iin tiitne macnn om wnt enamels << a 
On the Willamette and Columbia rivers, between Port- 
eat I 9S 
On the Willamette and Columbia rivers, between Port- 
al wee Oa SC i 63 
On the Columbia river, between the Upper Cascades 
sel i 51 
Qn the Columbia river, between Celilo and Priest’s 
Rapids ean RT aM ee NE SEAN ge oO RS Te eel ge pl POD 
On the Snake river, between Texas Ferry and Lewis- 
I is 
EER R anene oan mean ane FONE Cee. OREM Ce Sear ean eS One Maren ae OO7 
Railroad lines. 
Main line. 
sonneville (Lower Caseades) to Walla Walla. ------ 203 
Branch lines. 
Walla Walla to Texas Ferry ..----- cc tsladiieadadiailiiicol 56 


Bolles Junction to Davton DOWD nwwe we owe ee Ge eae 14 
Oe iin to Tee TEINS «osc acts cceuneeesee 14 
Sree Oe ne cic sei alee eae = 44 
Portage Read, Lower UCascnGttsn<s.ccqennwctncccss 6 


Leased lines. 


Oregonian Railway Company (Limited),in Wil- 
lamette Valley : 


al: Sine + a i 150 
I wisi eeeicilainas ate ee 1S7 
CE CN I iicccas «win en 0p oe iis oe 


Changes in ocean and river traffic. 


On account of the heavy inerease in the passenger and freight 
traftie between San Francisco and Portland, the company’s steam- 
ships have been leaving each terminus at intervals of four days in- 
stead of five, as during the previous vear. 

The employment of our Columbia and Snake river steam- 

boats has materially changed, owing to the additional 
109K railway mileage constructed along those rivers. The busi- 

ness on the Middle Columbia is now chiefly performed by 
rail instead of by boats. The steamboats RLR. Thompson and Mount- 
ain Queen, formerly employed on that portion of the river, together 
with the barge Atlas and a large wharf-boat, were successfully 
brought down over the Cascades and are now in service on the 
lower river. I deem it my duty to make special mention of this re- 


SR ete. abe 
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markable feat of the officers in charge of these craft. A single steam- 
boat is kept in service between the Upper Caseades and The Dalles 
for mail, passenger, and freight business on the Washington Terri- 
tory side and for tourists’ travel, with a second boat in reserve for 
an emergeney. 

The railroad was completed to Texas Ferry, on Snake river, De- 
cember 4, 1SS1, and the steamboats previously running between 
Celilo and Lewiston now make their lower terminus at Texas Ferry. 

A steamboat has been put into service between Celiloand Priest’s 
Rapids on the upper Columbia. With the settlement of the agri- 
cultural and grazing regions in the Great Bend of the Columbia the 
traflic on this route will become of considerable importance. - 

Increased traflic and earnings. 

I refer you with particular satisfaction to the subjoined figures, 
embracing the annual results of tratlic operations. It is safe to say 
that no other transportation company in the country can show such 
a favorable exhibit : 


ISS1—"R2, ISSO—"S1. I[nerease. 
Total number passengers transported 

on ocean, railroad, and river di- 

i ~ 244010 167,406 30630 
Total tonnage of freight... ...------ LIS9248 = 623,025 516,225 
Percentage of increase in passenger 

se eoemw mini 63.5 
Percentage of increase in freimht 

I i dies ie eet cnnmnnne $2.5 


The earnings of all the company’s divisions show a very marked 
and gratifving increase. It will be seen by the following condensed 
statement that the increase of the net earnings over those of the 
previous year was 40.8 per cent., and this in face of the fact that 
our railway lines have been extended far into new territory, which 
has only just begun to feel the stimulus of rail communication. 


Comparative Earnings of All Divisions. 


Year ending Year ending 


am - | Increase. 
Junes0o, 1882. June 30,1881. 


Gross earnings. 


Passenger .....----- $1,084,567 S85 9 $755,739 O1 $528,828 84 

EERE 0,049,174 82 | 2,781,549 80 SUG S25 O2 

Mail and express-_-- 96,02 oo 49,908 SI 17.025 7 
Decrease. 

Miscellaneous ..----- V1504 S4 145,247 OS O14 14 

TE i isiaiicciitins S4,947,08S0 O06 83,730,245 60 $1,217,754 46 


Increase per cent. in gross earnings, 32.6. 
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Total gross earnings, 1881-2 --....---......--... $4,917,980 06 

" Q@peralmg expenses ...... ..-cccccnccenn coee 2.544,866 43 
Net CII sects oi erdncinin 0 ik eaten eiinininiis tities Ae 
” BE Ir cniciastssesdnne-wideeneeenaeneaaies. Eee 
a isis cai eaialie Meleiniaiians abies een, $696,684 S80 


Increase per cent. in net earnings, 40.8. 
Per cent. 


Ratio of ensonesr & Garhi, TO00-'T .... cassvancopnnccesetns OOO 
. ” DOGS Ds iseindin snisinenia | 
IG icccinhicssipiecsniiet:stieisnnil ss veidines sabi: aceite diemihats ceeded 2.0 


lor further details of traflic operations reference is made to the 
statements in the appendix. 


109/ Navigation of the Columlia River. 


From its important bearing _— our navigation interests I deem 
it proper to refer in this place to the recent signal suecess which has 
attended the efforts of the officers of the company to cut a deep 
channel through the bar in the Columbia river at St. Helens. By 
the skillful use of the screw propeller of the steamship Walla Walla, 
without any dredging apparatus, the sand on the bar was displaced 
and carried away by the current to such an extent that in four days 
time a channel was opened 1.000 feet long, 100 feet wide, and 22 feet 
deep. The same method will be applied to other bars in the Colum- 
bia and the Willamette, and, it is believed, with equal success. The 
lMportance of this achievement may be estimated from the fact that, 
asa rule, all sea-going vessels starting from Portland, ineluding our 
steamships, have to lighter a part of their cargo down the Columbia 
during the season of low water, which occurs in the fall, the busiest 
part of the Vear, This involves considerable expense and loss of 
time, and is a most serious impediment to the growth of the com- 
merce of the Columbia. 


De i¢ lopment of lributary Ti rritory. 


The regions tributary to the company’s transportation lines ex- 
hibit a steady and substantial growth in) population and industrial 
enterprise. The increase in the population of the State of Oregon 
and the Territory of Washington ts remarkable, in view of the much 
pre ater cost In mone V, time, and hards lip the emlgri int must ineur 
to reac ‘hh those distant re vlons than is involved in going tothe States 
and Territories of the nearer West, east of the Rocky Mountains. 

The number of passengers carried from San Franeiseo to Port- 
land, Oregon, and Puget Sound ports on the steamers of the Oregon 
Railway and Navigation and Pacific Coast Ste amship Companies 
from July Ist, ISS1, to July Ist, 1882, was 36,899; the number for 
the corresponding period of the preceding year was 20,235 
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The number of passengers carried from the same ports to San 
Francisco during the same years were, respectively, in 18S0-’81, 
13,506, and in 1881-82, 18,5090, showing an increase of inward over 
outward travel of 24,9458 in the two vears named. 

Adding to this ditference the estimated number of immigrants 
entering Oregon and Washington Territory overland, to wit, 7,000, 
we have an absolute increase in population of S148. These figures 
speak strongly of the attractions for settlement of the Pacifie North- 
west, and foreshadow a greatly increased immigration to follow upon 
the completion of the direct transcontinental line of the Northern 
Pacitie railroad next vear. 

The city of Portland, the centre of our whole system of ocean, 
river, and rail transportation, has increased its population since the 
census of 1550 by nearly sixty per cent. The export trade of the city 
for the vear ISSi, coastwise and foreign, reached an aggregate of 
$15,970 148, of which wheat furnished 86,679 418; flour, 82,853,792: 
canned salmon, 82,454,761, and wool, 81488360. The number of 
departures of ocean steamships increased thirty per cent. ; of sailing 
vessels, 214 cleared, of which 165 were laden with wheat for European 
ports. 

The Puget Sound towns have also made substantial progress under 
the stimulus of an active trade in lumber and of the development 
of the rich and extensive coal-field Iving between the sound and the 
base of the Cascade Range. It is estimated that the population of 
Seattle has increased fifty per cent. in two years, and that of Tacoma 
shows an almost equal gain. 

East of the Cascades, in Oregon an! Washington, the develop- 
ment of the exceedingly fertile country drained by the company’s 
lines has progressed rapidly. A large movement of settlers took 
place this season to the country on both sides of the Snake river and 
the more remote region in the Great Bend of the Columbia. This 
new settlement will show its effect next year In producing a further 

increase in the wheat surplus and in our general traftie re- 
109m turns. The high rolling plateau extending south and east 

along the bases of the Cour d’Aléne and Blue Mountains for 
a distance of nearly three hundred miles, with a breadth of 50 to 
100 miles, is admirably adapted to the production of all the small 
grains and to stock-raising. It is destined to support a large pop- 
ulation. All the towns in this favored region, including Walla 
Walla, Umatilla, Dayton, Pataha, Pomeroy, Colfax, Moscow, Farm- 
ington, and Lewiston, show in their recent growth the influence of 
the increasing numbers and prosperity of the rural population 
around them. 

South of the Blue Mountains, in Oregon, the company’s Baker 
City Branch will stimulate the settlement of the Grande Ronde, 
Powck r river, and other te rtile vall VS, ana develop new sources of 
traflic. It is believed that the vallevs of Willow creek and John 
Day river, now steadily filling up with farmers and herdsmen, will 
soon invite the construction of new branch lines. 

The recent growth of the Territory of Idaho and its prospects for 
future development are matters of considerable interest to this com- 

12—238 
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‘pany. The northern agricultural counties soon to be reached by 
the extension of the Oregon Railway and Navigation Company's 
lines to Lewiston possess a rich soil similar to that of Eastern Wash- 
ington and are fast filling up with a stable farming population. 
They are destined to furnish a large traffic to our roads. In South- 
ern Idaho, lving southeast of our line now building to Baker City, 
there has been a notable development of mining industry of late. 
The output of the mines of precious metals amounted last year to 
over $4,000,000, Owing to remoteness from rail transportation, 
only the high-grade ores are now worked. A large expansion of 
this industry may be looked for as soon as it becomes profitable to 
work the low-grade ores. The present population of the Territory 
is 46,000, having increased 14,000 in the past vear. Boise City, the 
capital, is the centre of a fine agricultural section and the principal 
distributing point for the mining districts. 

It affords me pleasure to bear testimony to the intelligence and 
faithfulness with which the officers and employees of the company 
have discharged their respective duties during the current vear. 


Your attention is invited to a report of the annual meeting of 


stockholders, printed herewith. 
Respectfully submitted, H. VILLARD, President. 


New York, October 1, 1882. 
1OOn APPENDIX. 
LON I. 
Income Account, Year Mading June 30, 1882. 


from gross earnings : 


ee rr of 
River BO i one BOGE Te 
Railroad “ a i a 
Narrow-Gauge division .~...--- OS 144 74 
Puget Sound a 44,507 96 
S4.9047.980 06 
“ profit on sale of steel rails and locomotives. -- 17.169 16 
“miscellaneous interest and premiums .._.—__- d4,361 44 
“operation of Walla Walla & Co- 
lumbia River railroad _..--_- S1?9.G02 52 
et i hos 4] 


129,194 11 


CO EEE re 


~J 


“6 
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CONTRA CREDIT. 


For operating expenses : 


I i cianeanis aes mainiis $605,103 83S 
River 6 PE 1,154,568 90 
& Railroad “ i ie | nn 
Narrow-Gauge division — .--.---- 60,244 21 
Puget Sound ae LO1,SSS 36 
$2,544,866 43 
ST cits cated én neti nenane ncunk atin 67,674 57 
“ interest: 
12 months’ interest, at 6%, on 
$6,000,000 bonds....-------. 360,000 00 
12 months interest, at 5%, on 
S500 000 scrip certificates .__- 48 000 00 
S months’ interest, at 8%, on 
£600,000 serip certificates ~~~ 32,000 O00 
oc we ncwn 4.7453 12 
444,743 12 
SEV OOGS c ninneies 4 We sani ice imide teeenenies- semen aaa ae 
. Ff eee : ncinieimea a a 13.600 96 
Rent of Oregonian Railway (1. iosited)....... said ane 112.760 40 
RE cree tt eine niin erie neice ee 
Surplus for the WORE ccacnavs cons sencomsannmgbne §49.059 299 
Parpies dURO TO, IOGE cnnncac ono. ecw scsi stun tee . EE ee 
ES vo oo oink cds cae ede wineries 1683,176 65 
Scrip representing amount expended in new con- 
IE og hint titi b tn indn enemas ae LOO O00 OO 
i ee UU 
II 
° Receipts and Disbursements. 
Receipts : 
: As pet INCOES GONUENE 200606. cn ccc cccewnemisnwn $5,128,704 77 
1) 


From subscriptions to capital stock : 
Balance of 2d $3,000,000 of new stock. $187,620 00 
Assessments of 70% on 2d $6,000,000 


OE I ig itm 4,200,000 00 
From payments on last 30% of same-- — 152,060 82 


4,569,689 82 
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Sale of property : 


tS III vanish Aisin chains Sechnseaseaiie nine conoid 2 000 00 
Machinery of steamer “ Me Minnville”- 3,000 00 
SE ache dieindas bak che annie mean 


Disbursements: 


I I cists dete titeninintrriceanees stern ; 
I asennad eines sali mith iio 
‘purchase of property of Puget Sor and Steam Nav- 
igation Co...... sind euaipeiediaiiinaeii sites iain eniaiiaenios 

4s 


new construction: 


COPREES TES o. icies cndindionaon Lo6.505 21 
Railroad ssa les elaine We Wieeasiligibamaeaeainee ae ON »).185.827 rt 


‘“« new equipment . 
ee ESS ORE IESE I MES, ORS HOP35 OS 
EES LEER ETE LS RANE V4A1.546 Sb 
7 rn a oor ee a 
‘*  purehase of bonds of Willamette Trans sportation 
ag ee bee Siac ern onne searees ae Re ema eee ee 


5.000 OO 
$9,703,394 59 


$4479 645 d 


HO O00 


200.000 


SOLOS? 


2719.00 4 


200.000 


= 
ae 
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Vi. 


Sinking Fund O. R. & N. Co. 


me meienece June 30, 1881 ....... <««0«< uviuniiinaaw ee 
Amount paid to trustee under terms of original mort- 
gage during vear ending June 30, ISS2 2. ....------ 60,000 O00 


Amount paid to trustee under terms of sup- 
plementary Inorigage of September 1 ISSO: 
Coupons due on $119,000 bonds for six 


months ending December 31, ISS] -2 85,5070 00 
Coupons cue on S149 000 honds for six 
months ending June 30, 1882 ..---- 4,470 00 


S040 OO 


SSU.752 40 


CONTRA, 
30 bonds retired Noy. 50, ISS1— 


oo ee ee: me fe 
ee ~ LO SO0) OO 
i jG DATS OO 


0V bonds retired May 51, 1SS2— 


er Oe ae CONE nen cde eennns mane LOSOT CO 
oy ss pal 71 OOO (HM) 


6V bonds retired during vear— 
Nos. 35 |.20, 111 | 112, 524, 835 | ‘Oo, 
P2590 | (06,1531, L528, 2850, 5676, 4147, 
AOF 1. A976 i>, DUZ6 | 7, 0255, 5260, 


ree? | OO, O75, OS06 | 710, S868, 


HOLT | USO. 
ut nem men 14.977 90 
100r Spr cial M, ‘ tine of Stockholders. 


DirceMBER 20TH, 1881. 


A special meeting of the stockholders of the Oregon Railway and 
Navigation Company was held in Portland, December 20th, 1881], 
In pursuance of resolutions passed by the board of directors No- 
vember 2Zist. The purpose of the meeting was explained in the fol- 
lowing notice sent to the stockholders : 


—~ 
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Office of the Oregon Railway and Navigation Company. 


PORTLAND, OREGON, November —, 1881. 


’ 


As a Stockholder of the Oregon Railway 
and Navigation Company. 


Please take notice that on December twentieth, A. D. 1881, at 
noon of that day, at the company s office, at the city of Portland, in 
the State of Oregon, a special meeting of the stockholders of this com- 
pany, the Oregon Railway and Navigation Company, will be held 
for the purpose and for the consideration of the matters referred to 
or contained in the resolution of the board of directors of the eom- 
pany passed November twenty-first, A. D. ISS], a copy of which 
resolution is hereto appended. 

The stock transfer books will be closed for stockholders’ meeting 
December first, and reopened December Lwents first, A. 1). ISS1. 
They will be closed for subseription rights December twenty-eighth, 
ISS1, and reopened January fifth, A. D. ISs2. 

Yours respectfully, 
THEO. WYGANT, 


Secretary of the Oregon Railway and Navigation Company. 


Resolved, That for the purpose of providing the sum of six mil- 
lion dollars for the completion of the company's system of roads and 
for additional equip rit this re for, Liitke special Inceting of the 
stockholders of this company be, and the same hereby is, called to 
be held at its office in Portland, Oregon, at noon, on December 
twentieth, one thousand eight hundred an! eighty-one, for the pur- 
pose and for the consideration of the matters contained in the fol- 
lowing resolution, to be submitted to the stockholders at said special 
Ineeting, Lo wit: 

Resolved, That the eapital stock of this the Oregon Railway and 
Navigation Company be increased trom one hundred and twenty 
thousand shares, of the par value of one hundred dollars each, to one 
hundred and eighty thousand shares of the par value of one hundred 
dollars each, by issuing sixty thousand additional shares of the eap- 
ital stock to tne subseribers there lor, al par, Upon pavinent to the 
company of the par value thereof 

‘That said sixty thousand additional shares be offered for sub- 
scription, at par, to stockholders of the company of record December 
twenty-eighth, one thousand eight hundred and eighty-one, and 
their assignees, in proportion to their respective holdings of stock on 
said last-named day. 

That subscription books this re for by Opn red at the othices of the 
COTD Pans 1T) New York ana Portland, (oregon, on December twenty- 
ninth, one thousand eight bundred and eighty-one, and closed on 

January fifth, one thousand eight hundred and eighty-two. 
100s That all rights of subseription not availed on said last- 
named day shall be disposed of as the board shall direct. 
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That said subscriptions be pavable at the offices of the company 
where made, at the following dates and in the following amounts: 


January tenth, eighteen hundred and vighty-two -__twenty per cent. 
ss ‘ 


hebruary first, : “oe ten per cent. 
April first, ’ ” oe ten per cent. 
May first, = 4 . twenty per cent, 
June first, a a Dr a al ial len per cent. 
July first, Ma . ws naoanne SON Per cent. 
August first, : . lama ten per cent. 
Septem ber first, — “e a a eee ten per cent, 


That stock appertarning to the first two instalments will be de- 
livered February first, and will be entitled to all subsequent 
dividends. 

That stock appertaining to the next three instalments will be de- 
livered June firet, and will be entitled to all subsequent dividends. 

That stock appertaining to the last three instalments will be de- 
livered September first, and will be entitled to all subsequent 
dividends. 

That the stock books of the e Mpany be closed for stockholders’ 
meeting December first and opened December twenty-first, and be 
closed December twenty-eighth for the PUPpPose of determining the 
rights of subscription and reopened January fifth, one thousand 
elvht hundred and eighty-two. 

STATE OF Oregon, ) 
County of Multnomah, j ari 


L, Theodore Wvgant, secretary of the Oregon Railway and Naviga- 
tion Company, cerafy that the foregoing is a true copy of a resolu- 
tion passed by the board of directors of said COMPANY ato a meeting 
held November 21, ISSI. 

THEO. WYGANE, 


[seaL.|  Seeretary of the Oregon Railway and Navigation Company. 


Lh) pursuance of the above notice the stock holders of this COMP AY 
metat toe ollice of the COMPANY, al Portland, ¢ regon, on the twentieth 
day of December, A.D. ISS1, at noon. 

The president being absent, the vice-president called the meeting 
to ordel 

The SECTCTARY ot the COMn pany presented it certitied list of the stock- 
holders, and the objects of the necting, as sel forth inthe resolutions 
of the board of directors ealling the Siithe ania in the notice of the 
meeting, having been stated, the following resolutions were offered 
by Mr. IL. W. Corbett, who moved their adoption ; Which motion was 
seconded by yw. s. Ladd, los. 

The Vice-president appotnted ll. W. Corbett teller. 

The resolutions were adopted by the unanimous vote of all the 
stock represented at the Inectings, us heretofore recorded. 

Mach stockholder, as lis name was called, im person or by duly 
éonstituted proxy, voted “aye,” and also deposited a written ballot 
in favor of said motion. 


a 


' 


' 
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Whereupon,said resolutions having received the vote of seventy- 
nine thousand and forty-four shares of the capital stock of this com- 
pany, the entire capital stock of the company being one hundred and 
twenty thousand shares, the resolutions were declared by the vice- 
president of this company to have been adopted by the meeting. 

Said resolutions are as follows: 

Resolved, That. the capital stock of this company, the Oregon 
Railway and Navigation Company, be increased from one hundred 
and twenty thousand shares, of the par value of one hundred dollars 
ach, to one hundred and eighty thousand shares, of the par value 
of one hundred dollars each, by issuing sixty thousand additional 
shares of the capital stock to subseribers therefor, at par, upon pay- 
ment to the company of the paar value thereof, 

Resolved, That said 60,000 additional shares be offered for sub- 
scription at par to stockholders of the company of record December 
28, ISS], and to their assignees, in proportion to their respective 
holdings of stock on said last-named day. 

Resolved, That subseription books therefor be opened at the offices 
of the company in New York and Portland, Oregon, on December 
20, ISS1, and closed on January 0, 1SS82. 

Resolved, That all rights of subseription not availed of on said last- 

named day shall be disposed of as the board shall direet. 
Lage Resolved, That said subscriptions be payable at the offices 
of the company where made, at the following dates and in 
the following amounts: 


JQNGATY 10, 1G0S concen cnccce conectOy PT OM. 
fo |, a or stoccosesnnn ee 
April R i ionomers . ien per cent, 
May i. keene seems neue 
June a ------ten per cent 
huly a sk eee _.ten per cent. 
August l, ane oocoe VON per Cont 
September 43 ae idk hekeneneiin eee per cent 


Resolved, That stock appertaining to the first two instalments 
will be delivered February first, and will be entitled to all subse- 
quent dividends, 

Resolved, That stock appertaining to the next three instalments 
will be delivered June first, and will be entitled to all subsequent 
dividends 

Resolved, That stock Appertirning to the last three instalments 
will be delivered September first, and will be entitled to all subse- 
quent dividends 

Resolved, That the stock books of the company be closed for 
stockholade rs meeting December | and opened December za. and be 
closed December 2S for the purpose of determining the rights of 
subscription and reopened January 9, 1882. ; 

On motion, duly seconded, the meeti 
journed, 


of stockholders ade 


if 
J. N. DOLPH: 
Vice-President. 


THEO. WYGANT, Sceretary. 
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[ certify the foregoing to be a true copy of the minutes of the 
special meeting of stockholders of the Oregon Railway and Navi- 
gation Company held at Portland, Oregon, Decetnber 20, ISS. 


THEO. WYGAN'T, Secretary. 


Mintle S ot the Annual Meeting ‘i thi, Nila hhaoldi iS at thi (Jie fon Railway 
and Nai gation Company. 


June 19riu, 1882. 


The annurl meeting of the stockholders of the Oregon Railway 
and Navigation Company was held at the office of the company, 
Portland, Oregon, on Monday. June Poth, ISSZ. at eleven o'clock 
a. m., In-acecordance with the by-laws of the company 

The president betng absent, the meeting was called to order by 
the Vice president, Z. \ Dolph, lisa 

The seeretary presented a certified list of the stockholders, 

The roll of stock lola rs Wills called 

The viee president stated that the tirst thing in order was the 
election ot Cleve n «directors to serve hor the Chstlitia Vear, and it}he 
pointed Tlenry Patling, lesq., to act as teller, A ballot was then 
taken for directors with the following result 


Henry Villard recerved T28,2504 votes 
A. Tl. Llolmes - 1?s 2.) “ 
WIL. Starbuek ae pARAY Ee 
(Tf. Lewis . 128.2534 “ 
s. Dolph ’ 28.204 “ 
S. Gi. Reed " bes viod " 
Win. Endicott, dr., ae Bay 
Gieo. M. Pullman n i2Z8.204 “ 
Ilenry Failing " 128.254  “ 
WoS. Ladd ” inaaw. | 
Co IL. Preseott " PARTS ” 


LODe The vice-president declared Tenry Villard, A. TL. Holmes, 

W. Ld. Starbuek, C.H Loews, ID Dolph, So (4, Reed, Win. 
Endicott, Jr, George Mo Pullman, Tlenry Patiing, WoS. Ladd, and 
C. 1. Preseott duly elected directors for the ensuing year, and filed 
a certificate of the election 

The resolutions adopted by the board of directors ata meeting 
held May Sd, PSS82, in regard to the filing of supplementary articles 
of Incorporation were read ly the SECTOCLALY | Whereupon Mr. Lewis 
offered the following resolution and moved its adoption, which mo- 
tion was seconded by WS. Ladd, sq to wilt: 

Resolved, Phat the directors of this company be, and they are 
hereby, instructed and directed to file,as soon as they can be reason- 
ably prepared and executed, supplementary articles of Incorporation, 
amending article 5 of the present articles of this company by insert- 
Ing at the end of subdivision VITL of article 3 of the original articles 
the following subdivision VIIL: 


4 


es 


aes RI 
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To construct and equip the following railroad and telegraph lines, 
hamely : 

First. A line from the city of Walla Walla, in Washington Terri- 
tory, ina generally northeasterly direction to Snake river, at or near 
Texas Ferry, and thenee, following the valley of the Snake river, to 
Lewiston, in Idaho Territory, with a branelh from a point on said 
line about three miles south of (rrange City, bhy ak pred rally easterly 
direction to the said eity of Lewiston 

Second A line from the said city of Walla Walla to the town of 
Pend fon, it the COUNTY of | an tutta. 1) thre State of (Oregon 

Third. A line from a junetion with the present railroad of said 
company, between Phe Dalles and Umatilla, in the State of Oregon, 
ata port ator near the mouth of John Day's river, ap the valley of 
said river a distanee of about ninety miles to the bie bend of satd 


a -. i 


river, with a branelh from said line froma potnt at or nearthe mouth 
of Rock ereek, up the valley of said Roek ereek to a pomt about 
thirty miles distant from the mouth thereol 

Fourth, A line from a janetion with the road of said company, 
extending from The Dalles to Urmatillialin the State of Or ron, ator 
newer the mouth of Willow ereek th}? the valley of Willow creek to 
the town of Tleppner 

hifth, A line froma pointof junetion with the present located 
line of sid COMME s rovd. from: Coatilla to Baker City Jitoor near 
the mouth of Butter creck, ap the valley of Butter creek to a point 
thirty moles distant from: the satd po of punetion 

Lod to maintain and operate suelo rattroud and telegraph lines 
ana branches atid CUPES ik rorlal atid piss hers tla revo and roceive 
tolls for the same 

Lhe roll oft stock hold rs by 1ryyr Cath iP the re solution Wiis adopted 
by the unantimous vote of all the stock represented at the meeting, 
and more than three-fourths of all the capital stock of the company 
having been voted for the ndoplion of the resolution 

The Vice president declared the resolution cluly adopted 

The vice-president submitted a report of the transaetions of the 
COMPANY for the prec ding Vour, per pared by the Phbikthipeer of the 
company, Which was read and approved 

Qn motion of Mr. Failug, duly seconded, the meeting of stock 
holders adjourned 

JON. DOLPH, 


lice President and (hoirman., 


Tl l Ie ) \V Yi 1A NT, Secre lary 
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109¢ Exuipir C ro STIPULATION. 


Oregon Railway and Navigation Company. 


hourth Annual Report of the President to the Stockholders for thie Year 
Knding June 50th, 1885. 


New York: 
I). Wells Sackett & Rankin, printers and stationers, 
o4 Cortlandt street. 
ISS3. 


LOS Uregon Railway and Navigation Company. 


bourth Annual Deport of the Pre side nt lo the Stockholders for thie Year 
Keuding June 30th, 1883. 


New York: 
Ky. Wells Sackett & Rankin, printers and stationers, 
od Cortland street. 
ISS5. 


LOOr Board of Directors. 


eeney * Y Ge ncdd candace cutenieeneeanee Se eee 
ee a ee eS 
is Be. POI i cia ninide ttettcee tee oe ee city. 
Oh, NE I oo vicninitee nce wee sree: 
ee en 


NN 8 ee fC 

Cy 88. BAW cccccncntecetnonsecesdnees ee 
Henry Failing ...-- Poe eens 
Bo th CR nnn tm tentied eked Portland, Oregon. 
WS. Ladd- sill acetal icin tai eda eid a Oregon. 
i Ge. FOG cnn aincsiiinntiiaindnd: menin cial Portland, Oregon. 
ee OIE dies hide qe come oncenne ee 


BB. Wes CCU oid cine ones wean asin cance 


Pe UV EEINS cme ciccmsimiien tabi: weriliinectiod ae 

9. Fi: EE owe seam mmnnnic ene ene wenaiirage ee 

ee Ro rails eens sibiev-dha: wiandagp alas 

Be ie: INE: wednnsinistystidceiacsinerseseesinitinihi elaealinamiasa \ssistant manager. 


Llorace White Se HeLa NC ROG OIE ERUG NOTRE RR 
He RRR ear seet = tae Pee 


Theodore Wygant ........................-Secretary and assist- 
ant treasurer. 

ae Tyndale ee i i \ssistant secretary. 

i Be III a: iiss nisuesantitaiiiliaiectiecetiabal siaicselacteeabaieieetis ia engineer. 

PO FE cniintin seinennin pees aioe Superintendent of 
traffic. 

Traneler agent ..ncnassus Farmers’ Loan and Trust Co., New York, 


General counsel ..-..--.. \rtemas Il. Holmes, New York. 
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109%, ‘To the stockholders: 


The fourth year of our corporate existence, like its predecessors, 
has been very satisfactory in its general results. It brought some 
disappointments, but, taken as a whole, it is marked by decided 
general progress. As will be shown in the following, in some re- 
spects the foundations for future prosperity were rendered broader 
and stronger than ever before. 

At the close of the fiscal Vear ISS]—S2 there was every indication 
that the wheat crop of Eastern Oregon and Washington would be 
larger by twenty-five percent. than that of the preceding season ; but 
It turned out that a pertod of protracted drouth and unusual heat 
Injured the spring-sown wheat so seriously that, instead of the ex- 
pected 150,000 tons, we carried less than 60,000 tons of wheat and 
flour down the Coluinbia to market. The effect was that OUP Poss 
earnings were fully ten per cent. and our net earnings fifteen per 
cent. less than expected. 

But this partial crop failure brought in a measure its own com- 
pensation. It taught wheat-growers the valuable lesson that in the 
dry climate of the Upper Columbia basin fall-sown wheat is a much 
safer crop than spring wheat. Accordingly, the bulk of this year’s 
crop is fall-sown, with the result that, notwithstanding the recur- 
rence of protracted great heat at’ the most eritical time, our wheat 
tonnage during the present shipping season will exceed last year’s 
by at least 100,000 tons. 

The disappointment experienced im connection with the short 
Cro} of last Vear appears as of little moment when considered side 
by side with the marked advances the COTM pany has made during 
the past vear in every other direction. In the first place, the stim- 
ulating effect of the approaching completion of the Northern Pacific 
main line upon the general growth of Oregon and Washington Ter- 
ritory, to which reference was made in mv last report, was felt even 
more deeply and widely than heretofore. Immigration to the North 
Pacific Coast regions by our own lines of steamers and those of the 
allied compant s Was larger by nineteen per cent. and of a much 
better class than ever before. Business of every kind showed greatly 
increased activity. There was not a town, village, hamlet, or single 
farm in all Oregon and Washington that did not feel the apprecia- 
tion of real estate and of almost every other property. We reaped 
a direct benetit from all this new development in the marked 
growth of our miscellaneous business. Full exhibits on this point 
are embodied in this report. It should be considered in this con- 
nection that, while in the vear ISS1—'S2 eleven per cent. of our gross 
earnings were derived from the transportation of construction mate- 
rial forthe Northern Pacific and for our own account, our earnings 
from the same source during 1552-55 were only seven per cent. of our 
total gross. Again, we carried in the first mentioned year 260,497 
tons of flour and wheat against 150,557 tons in the last mentioned 
(including Eastern Oregon and Washington Territory, as well as the 
Willamette Valley). That, notwithstanding the greatly diminished 
income from these two sources, We have more than held our own in 
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arnings affords striking and gratifying proof of a great gain in the 
general earning capacity of your property, 
In the next place, mention must be made,as of even greater 1m- 


portance than the sutisfactory Mcrease of our general business, of the 


consequential developments in connection with the several lines 
tributary to our SVs an that have taken place during the past year, 
The last difliculties in the Wily of the completion of the Northern 
Pacific Transcontinental line were removed, The line will, n fact, 
be Open for wore ral trathie by the time this report will he in your 
hands. Another hardly less Important consummation during the 
vear Was the definite shaping of our relations to the other transcon- 
tinental system, under the control ef the Union Pacitie Railway 
Company, that is also seeking connection by rail with Oregon. ‘This 
Wiis brought about by Phectbis of il formal eontract, bearing date of 
hebruary 23, 1855, under the terms of which the point of Junction 
of the two svstems will be within a short distance of the eastern 
boundary of Oregon, and the entire Oregon and Washington Terri- 
tory tratlic from and to the Union Pacific and its extension, the 
Oregon Short Line, will puiss OVer OUP baker City Branch and main 
line. Both contracting parties ure using the utmost exertions to 
carry the agreement into practical effect by the completion of their 


respective lines to the port of yunction, 

100: The general effect of this change will be to make our sys- 
tem the permanent channel for the entire transportation 
business between the North Pacific coast and the two tributary 
transcontinental sVstetis, W hich represent a total of over seven thou- 
sand miles. [ take mueh satisfaction mn congratulating you Upon 
this auspicious constimimation, whieh tias been my steady aim ever 
since thie organization ot Our COTATI, bout which | hardly exX- 
pected to see fully accomplished in this early stage of our existence, 
| have the gratification of being able to record a similar success 
of much consequence in another direction, The Oregon and ‘Trans- 
continental Company, oWhINnG a may ritv interest In the stock of this 
company, entered into arrangements daring the vear for the perma- 
nent lease, with the right to terminate it in three vears, of the lines 
of the ¢ yregon and California Railroad Company and for the eom- 
pletion of that company’s main line to the California boundary, 
where it isto connect under existing contracts with the Central Pa- 
cific system. ‘The lease has already taken effeet, and the junction 
with the Central Pacitic will be made within twelve months. The 
controlling interest which the Oregon and ‘Transcontinental Com- 
pany has thus secured, both inthis and in the Oregon and California 
Company, relieves Us permanently from the danger of competition 
for the tratlic of Western Oregon, and assures to us a controlling in- 
fluence over the trathe of the through rall line which will be formed 
by the completion of the One voll and California from San Franeisco 
to Puget Sound, through Northern California, Western Oregon, and 
Western Washington. This line, owing to the natural character- 
isties of that parr of the Pacific coast, will be for all time the only 
railroad connecting those rich and rapidly growing regions. — It is 
destined to supersede our steamship line between San Franciseo and 
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Portland, at least as far as it has been the channel of the passenger 
travel. This was inevitable, but the relative decrease of our steam- 
ship receipts on this account will be more than compensated by a 
large increase of the earnings of our railroad lines. 

With the tributary relations of the Northern Pacific, the Union 
Pacific, and Oregon and California Companies thus permanently 
established and the more rapid general growth of Oregon and Wash- 
ington Territory, assured by the completion of the new transeon- 
tinental lines and the all-rail connection with California, it is not 
too much to expect that, great as the success of the COMPANY has 
been in the past, it will be far exceeded in the future. 


Financial lievcord. 
Issue of additional stock. 


| explained to you in my last annual report (page 9) that a large 
additional sum of noney over and above the then resources of the 
company would be required to complete the projected system: of rail- 
road lines. Subsequent estimates showed that about 86,000,000 
would be required for that purpose, and the board of directors de- 
cided that it would be for the best interest of the stoekholders to 
raise this amount In accordance with our past practice, viz. by a 
further issue of stock 

Accordingly, a special meeting of the stockholders was called to 
meet at Portland on December th, IS5.2, and to authorize the pPro- 
posed Increase ot the capital stock ana prescribe the hahher in 
which the same should be etlected 

The meeting was held at the time specitied, 92 per cent. of all 
the outstanding stock being represent d 1}\ a Unanimous vote the 
following resolutions were adopted, to wit: 

“ Resolved, That the capital stock of this the Ore cron Railway 
and Navigation Company be increased from one hundred and 
eighty thousand (1SO.000) shares of the par value of one hundred dol- 
lars each to two hundred and forty thousand (240,000) shares of the 
par value of one hundred dollars each by issuing sixty thousand 
(60,000) additional shares of the capital stock to subseribers therefor 
at par upon payiment to the company of the par value thereof, 

That said sixty thousand (60,000) additional shares be offered for 
subseription ul pur to stockholads rs ol thie COT pany, of record De- 
cember 19th, 1SS2, and their assigns, in proportion to their re- 
spective holdings of stock on said last-named day, and that sub- 
scription books therefor be Open dat the otlices of the COMPANY, in 
New York and in) Portland, ( regop, Ol} Decem be r “Oth, Iss2, and 

close don December ost, ISSs2 
109¢a_—s That all rights of subseription not availed of on said last- 
named day shall be disposed of as the board of directors shall 
direct. 

That said subseriptions shall be payable at the offices of the com- 
pany where the same shall be severally made on the following days 
and in the following amounts, viz: 

141—255 
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January 6th, 1883......-..-. een twenty per cent. 
PERTOR £96, IGGS cnn ccienwmemente twenty per cent. 
SOOT ON, TOGO uscd ened nanan twenty per cent. 
SUES DR Bee ete nied emeinniniiinns .twenty per cent. 
September 5, IG0S .cocccnunesunnne seen Ban Ge 


And that stock appertaining to said subscriptions be delivered on 
and after September Ist, 1885, upon paytaent of all the instalments 
thereon. 

That a rebate of interest at the rate of 6 per cent. per annum be 
allowed upon anticipated payments of the several instalments. 

That certificates be Issued to each subseriber, representing the 
number of shares of stock so subseribed for and Indicating the num- 
ber and amount of instalments pari thereon. 

That the stock transter books of the COMPANY be closed for the 
special meeting of the stockholders on November 28th, ISS2, and 
reopened December 12th, ISS2, and be wan closed for the pur 
pose of determining the rights of subscription for the additional 
shares of stock on December 19th, 1882, and reopened January 2d, 
ISS3.” 

The result of the meeting was announced to the stockholders by 
circular, dated December 10, ISS2,and upon the opening of the sub- 
scription books on the day specified the entire amount of 86,000,000 
was at once subseribed 

The total expenditures on construction and equipment account 
from July Ist, [8s2, to July Ist, 1SS83, were— 


Railroad division : hein: aah Sistanite isnt saci cha S4.485.5 4 
I I i i 234,925 
I a panne eae = HFOVISS 
Peet Semel GP iccinenenscukeann 221,796 


FEO OO 
The receipts from subscriptions for new stock during the vear 
were 
rom balance ot subseriptions for stock issued 1h accordance with 
Vote of stock holders December "Oth, ISS] _ » oe eee S1LOL7 030 
rom receipts to July Ist, 1883, for subseriptions to new 
stock to he Issued in aecordance with vote of stock- 
o> SOO YSS 


our terminal grounds and the improvements thereon 
to the Northern Pacitic Terminal Company, as set forth 


iy another part ol thiis report. ‘ $34.02 4 


= - . —_ oe - = ~~ = 7 ~~ = maw @ 


(Of this amount S286,016 appears in the reeeipts from 
sale ot real estate, while Soiial l. the nhmiount received 
for betterments, Was credited to construction.) 


Add surplus profits for tiseal vear ending June 380th, 
IOGe canes 226, 284 


ns tee ee ee ee ee oe ee ~— = + i=——-— = —« - ~ ~~ -—- — 


Total means for construction purposes for year 


IE GR FR Seis etockiiensicnanieds SO478,724 
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Subsequently to the presentation of the last annual report it was 
decided, in order to meet the Oregon extension of the Union Pacific, 
to extend the Baker City Branch about fifty miles further east than 
was then contemplated. This extension, together with the neeessity 
of reducing the grades and curvatures on the mountain division of 
the line with reference to the heavier traflic assured by the connee- 
tion with the Union Pacifie svstem, and, further, the great amount 
of rock-work encountered in the same division, will add to the cost 
of the line about $1,800,000. 


As nearly as can be estimated there will be required for the eom- 
, : 
pletion of the Baker City and Pendleton and Walla Walla 


LOO.) Branches, from June 30, 1SS3, about —.-- ~ S4,000,000 
There remains to be paid on account of the Puget 
Sound boats SS MEE ot Poker or aN Sg OE OC itt tl lla a ae tial T4000 


Requirements for construction for next fiseal vear. S41214,000 


The means in hand available June 30, 1885, for the completion of 
the company's lines amount to about $3,514,000, leaving a deficiency 
of SHOO000 to be provided for. As no portion of this will be re- 
quired before midsummer, ISS4, your board deem it best to await 
the result of the company’s tratlc during the ensuing half year be- 
fore presenting any plan for meeting the requirement 


Lraflic. 


The mileage operated on the ocean, Puget Sound, and river lines 
remains the same as the year before 


To the railroad mileage the following additions have been made 
during the vear, viz 


sels eee ili : oy 
eee, Oe a as wanda aeons tr A TS) 
On Walla Walla and Pendleton branelh -. ae meron “io 

I Fiat citi ie —. 


Making the total railroad mileage operated June 30th, ISSS, us 
follows : 


Rin CNG . ncacnunsmaccccecs counsecsnenmenen .. 462 miles. 
Narco MNS CISISUE BRED). canes cncnnceces eusanens 50 “ 
{| specneniietiaaiaiiens eae oe cbinte weeds G12 miles. 


And making the grand total mileage operated by the company 
2,187 miles. | i? eee 
Your attention ts invited to the subjoined statistics of freight and 
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passenger traflic for the year as compared with those of the previ- 
ous year: 


1S 


Total number passengers trans- 
ported on ocean, railroad, and 


. *e) 
S2— oO. 


0 ELE EN AD Hee OO1L FOS 
Total tonnage of freight.--.----- HOO 659 


ISSI]1—2. ~— I nerease. 


27 ASSIS 87,440 


Decrease. 


OOL Lod O15 


It thus appears that, although the freight tonnage was about the 
same as in the previous vear and the number of passengers carried 
much greater, there has been no considerable inerease of CArHIN GS, 
This result is due tothe fact that we carried, as already mentioned 
elsewhere, only 150,557 tons of wheat and tlour against 260,497 tons 
in the previous year, and that while the transportation of grain 
down the Columbia river yields 37.00 a ton, the freight from San 
Francisco to Portland, in which the gain in volume was made, 


yielded only adh average of Sogo a ton, 


The following is a condensed statement of tne gross earnings, 
operating expenses, and net earnings of the company for the fiseal 


year: 


Con iparative Karnings of All Divisions, 18S2-’S. 


Year ending Year ending 
lune South, 


Gross earnings. June 380th, 
1SS2. 


ISS}. 


SZOOD 
hOsN 170 
Lodo 
217,755 


[nerease. 


$29350.407 37 
(a) POBDOS 5] 


) 
126.483 40 


») 


Passenger__.----. S1,0S1567 85 81, 
Pretest ...cc saus| Oe S 
Mail and express_- Q5.932 55 
Miscellaneous ——-- OT 304 S84 
eR otic ~— S4.947 980 O68 85. 


a) Decrease 


LOO.51? 
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Increase per cent. in gross earnings, 3%. 


Total gross earnings, 1882-3 .............. ae fe 
" CPCRRIRIE CERONNG wc wn nwus cancsoteseenne BeeTe oF 
ee ie iiens cn none pecan Serene OF 
ss . SE Dic einai corm ewe amie Qe a. re 
DEE co ncswns enn ennnwe oxcuiieilan das $73,228 28 


Increase per cent. in net earnings, 3%. 


The ratio of operating expenses was exactly the same as last 
year, viz., ol. 
109%e =‘The completion of the Northern Pacific main line and of 
the Oregon Short Line will work great changes in the course 
of our traffic. As far as the former road is concerned, the changes 
have already commenced. In the ease of the latter they will come 
about later. ‘Their nature and extent will be governed by the pro- 
visions of the contract of February 25d, 1885, between the Northern 
Pacific, the Oregon Short Line (Union Pacitie), and the Oregon Rail- 
way and Navigation Companies. 

Our superintendent of tratlie has made a careful study of the 
practical effect under these provisions of the opening of our two 
transcontinental connections and believes that the change in the 
currents of traffic that will result therefrom will give avery consid- 
erable increase of earnings to this company. 


(onstruction and Equipe nt. 


As in previous years, a great amount of work has been accom- 
plished in the construction department. After the long delays ex- 
plained in my last report, the main line was finally finished through- 
out its entire length by the completion of the section from the 
Cascades to Portland on October Sd, 1Ss2. The first regular through 
train left Portland November 20th, 1882. The expenditure on this 
ortion of the line during the vear amounted to $1,112,912. 

During two vears’ experience in operating the Columbia River 
Line it became apparent that without additional protection of the 
roud-bed from Injury by the regular summer floods economical 
operation was hardly practicable. Upon the recommendation of 
the engineering department the hahagement authorized such 
measures as would ensure absolute protection, 

Accordingly, during the past year the track was strongly rip- 
rapped for a distance of 207,670 Jineal feet, between Portland and 
Wallula. The line was also considerably improved by the reduc- 
tion of heavy curvatures and the substitution of steel in place of 
iron rails for a distance of thirty-two miles. lor these various bet- 
terments 8509504 was expended 

During the vear the Baker City branch was fully completed to 
a point near the summit of the Biue Mountains, and the work be- 
tween that point and the southern slope of the mountains well 
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opened. Owing tothe searcity of railroad labor, caused by the con- 
struction of other lines, the contractors CNP rienced considerable 
ditheulty in) obtaining the requisite working foree. This difli- 
culty has been overcome since the Openlige of the present working 
season, 

Every effort is being made to complete this line to a eonnection 
with the Oregon Short Line at) the earliest practicable moment, 
There are now finished seventy-cight miles of the line, including by 
far the heaviest portion of the work. Sixty-five miles are open to 
tratlic. 

The total expense on the Baker City branch during the vear was 
SP? OLS 735, which mneludes rails for the entire distance. 

Qn the Grange City branch S196.96S were expended for better- 
ments during the vear. At Preseott the vard facilities were largely 
Increased, that town being now the terminus of the middle division 

The Walla Walla and Pendleton branch is completed to Milton 
and definitely located from Pendieton to Centerville. For this latter 
portion of the line we have obtained the right of way through the 
Umatilla Indian reservation. A party of engineers are now engaged 
In making the final location between Centerville and Blue Mountain 
station, Which will complete the line from Walla Walla to Pendleton, 

The following table shows the amount of grading and track-lay- 
Ing accomplished to the end of the fiscal vear : 


lable Sho Mey A fol Grua qa ad Track-J., q Drurin md to the End of the 
}e weal biva : | Dey j q a ne PA. pss)! 
israding | ving 4 
}? iring fiscal veat letal to end of veut | 
l Tl Dota 
Location fixes toend . 
\ il {Ven Tn “Shite | , Ma = ‘ . 
| ‘ .™= t i 7 
M Cs \ ee 
Portland and Dalles ‘ su ' e4 , 
Dalles ay el | hal 
teil and Watllats panes Lit] l ? 1 lis a2 tS 
Wallula and Watla Walia a i} 
Wa in Wallaand Riparia ; is .. 7 4 i } 
Rolles June. and Davten........ hie hoe a ro 
Walla Walla and Milter 1.1 | eS it 4 1.1 | "4 
Milton and Biue Mountain (iative chanwed _ 4 7. 
ln itilian and Snake rive) i, 3 % 7 j j ’ » ma ? 
Palouse June. and Colfax*® , Iss) sit) ; » | 4.4 a > | 14 
Dota beret ‘ hI 127 $4) wo 177.5 
*Being built by the Oregon and Transeontinental Co. in conneetion with our system 
’ ° s . ». . . = 
lOddad The filling up of the grounds below Albina and their 
preparation tor the erection ol shops, warehouses, and other 
terminal facilities prior to the transter of those properties to the 
* 7 . a , . + . 
Northern) Pacitic Terminal Company was prosecuted with very 
‘ . é 


little interruption, and excellent progress made in this undertaking. 
The large wharf at Albina was completed, as were also the coal- 
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bunkers -and wheat warehouse and double-track incline for the 
transfer of freight and other small temporary structures. All of 
this property was turned over to the Northern Pacitie Terminal 
Company on December Lith, IS82, and that company is now vig- 
orously coutinuing the work. 

The construction of the dry-dock, although meeting with great 
hindrance to rapid progress on account of the character of the ma- 
terial to be excavated and the periodien! high stages of the river, 
Is proceeding satisfactorily, with a prospect of its speedy comple- 
tion. 

Our railroad equipment, steamships, and steamboats have all 
been kept in thorough repair and are to-day in a very perfect con- 
dition, 

Marly in the spring of this vear it became evident that the local 
Puget Sound trade would shortly demand greatly inereased facili- 
ties. The board of directors therefore authorized the president to 
provide two new tron and steel side-wheel steamboats, and these were 
contracted for at a cost of S2S5,000 each Both boats are launched, 
and will be completed some time in October, Phev are 270) feet 
keel, 200 feet over all, and 40 feet beam They will be furnished 
with every modern appliance for comfort and safety. 


The following ts a list of the structures ereeted during the vear: 

Machine shops at Prescott. 

1) freight and passenger depots 

2 eating-houses. 

L stock vards. 

l round-hoeuse. 

13} section-houses tor white laborers. 

st ctron-lhouses for Chinese laborers, 

14 tool-houses. 

S water-tanks. 

4 windmills. 

| baggage root and offices. 

l sand and ol house. 

” turn-tables. 

The following additional equipment was provided during the 
year. 

14 locomotives 

3 first-class coaches. 

| baggage car. 

| mail and express car. 

10 cuboose ears 

l pay ear, 

126 box cars. 

10 stock cars. 

16 flat cars, narrow-gauge div. 

60 hand push cars, 

40 dump cars. 

3 tool cars. 

3 snow-plows. 
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Terminal Construction. 


Under this head T explained in my last annual report the reasons 
that led to the abandonment of our plan for providing terminal 
facilities on our property in South Portland. IT also deseribed to 
vou at some length the project of providing them in the northern 
part of the city, in conjunetion with the Northern Paecitic and 
Oregon and California Railroad Companies, at a point most con- 
venient for the common Purposes of the three companles, 

In pursuance of this plan this company proceeded to acquire a 
large body of real estate in’ North and East Portland, and com- 
menced the necessary Improvements thereon, 

It was agreed between this company and the other two com- 
panies, after mature deliberation, that a fourth company should be 
organized by which all the required terminal improvements should 
be provided. 

Accordingly the Northern Pacitic Terminal Company of Oregon 
was organized under the general laws of Oregon, with a perpetual 
charter and a stock capital of 83,000,000, held in the following pro- 
portions by the three companies for whose benefit the project was 
formed : 


Northern Pacitie Ro Re Co. ee Ul 


Oregon Railway and Navigation Co, .......-........ 4 * “ 
Greman end Cantera ER. BUR. 2. cntinscctimstan ae 


A total issue of SO,Q00,000 six per cent vold bonds by the termi- 

hal company was authorized, but only 835,000,000 of this 

100e amount was issued and was readily sold at par. With the 

proceeds there has been equine d extensive real estate in the 

city of Portland, on the lett bank of the Willamette, and in East 

Portland, on the opposite bank, including all the properties pur- 

chased and improved by this company, for which it- received cost 

and six per cent. interest, according to agreement, amounting to 
$83 £227.05. 

In Portland proper the property of the terminal company com- 
prises some sixty acres, adjoining the business portion of the city, 
with the use of 2.200 fect of dock facilities on the river bank. Union 
pPaussehnyeer and freight depots will be erected thereon. In East 
Portland the purchases comprised 246 acres, with a mile of water 
front, on which wharves, warehouses, coal and ore bunkers, a 
round-house, and extensive machine shops will be built. The 
respective properties and improvements will be connected by a 
bridge over the Willamette river, now being constructed by the 
Northern Pacific Railroad Company, 

Under the head of “construction and equipment” reference has 
been made to the amount of work accomplished on these terminal 
properties by this company prior to the transfer to the terminal 
company, | 
You are respectfully referred to the financial and traffic state- 
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ments and the minutes of the annual and special meetings of the 


stockholders, printed in the appendix. 


[ take pleasure in testifying to the faithful and intelligent. per- 
formance by the officers and employees of the company of their 


respective duties during the vear. 
By order of the board of directors : 


New York, October Ist, 1883 


LOofF APPENDIX, 


10999 l. 


Pron and Loss Account, June 30th, 18SS3. 


CREDIT. 


Gross earnings: 


Ocean division ...---- =“ » eoennen Cee 
River s : ii sipeeesinitiy eniatimebeati ieee Ee 
Railroad =“ saints iseliap-abiceion: uleliameds anata ae 
Narrow-gauge division ............--. OLATT Sd 
Puget Sound a MDM 


Interest on open accounts and bills receivable... 
Interest on bonds of Willamette Transportation and 
Loeks ('o., owned by this COTMPANY, from March 


loth, 1882. to June th, 18S83........ hee PE 
Rents: 
Received from rent of warehouses, narrow-gauge 
Srvaten, She Ge SNeEy ... ccs: ccnnsavasune 
Deny. 


Operating expenses: 


i i S570.025 00 
River . Sa | ee 
Railroad “ I. eee 
Narrow-gauge division ............-.« SLO35 O7 
Puget Sound Gad einen: ee 
re a ‘ee ebieame inal atte: aiiath gas 


15—238 


HI. VILLAR 


D. President. 


85,100,512 57 
ot rt WI } 4$ 


2OSS4 OO 


S382 85 


S5O.1S5.6790 SS 


R202, 110 Ot) 


| stiles idiematensalllieensniamaaaeaal 
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[nterest— 
On bonds: 

6 months’ interest, July Ist, 1882, to 

January Ist, 1SS83, on $5,821,000, at 

GO per cont. ... ncn cece wocncune S174.650 00 
months’ interest, January Ist, 1583, 

to July Ist, 1883, on 85,788,000, at 

G per cont. ..nn<e cones coanawsece 70,040 OO 


-_ 
= 


()n) scrip certificates : 


1 year’s interest, July Ist, 1SS2, to June 
80th, 1845, on S1,200,000, at 8 per 


cont. per ANNUM 2... ...004 cece cave 96,000) 00 
sine 444,270 OO 
SUG cic um nesiceermeekin: mn iii eee oes ee ee 
RN CHD o svecsnceitnds nd cin cena een GO,000 OO 
Supplemental sinking fund .................-- = 11,730 00 


General expenses : 
Services Farmers’ Loan and Trust Company, paying 
dividends and interest on bonds and transferring 
stock, ete, August 21, 1879, to August 21, 1SS82_- 7,000 90 
Rental: 


Oregonian Railway Co., Limited, for year ending 
Fe Be wikiciic cies ee ee 145,429 28 


$4,959,395 29 


STOUR OUTING. wisi snk tines wien a cachet 
Add value of bonds retired by sinking fund during 
ne YORT, 06 POP ncnninnonsons canal 63,000) 00 
Net surplus during the yea? i... cancencosmes SYSU254 56 
LOO//, I]. 
Receipts and Dishursements. 
Receipts. 
As per profit and loss statement -...-. --_-- o -«awee SO800870 85 


l'rom sale of capital stock : 
Proportion of 2d $6,000,000 
increased capital stock 
paid up and issued——-~-81,800,000 00 
Less advanced payments 
made by subscribers last 
year -__- ot ei ia. ee ae 


$1,617,950 18 


Assessments on 3d $6,000,000 increased 

capital stock .......... .......-.. 3,600,000 00 
Payments on 3d $6,000,000 increased 

capital stock made by subscribers prior 

SD GUUS ccenae sak Sno onan 200,283 S39 


uae OF Oenr Gi 


Walla Walla and Columbia River R. R. Co. : 


Sale of equipment and material ......2.---.-....- s 
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OATS 218 57 


"SO51L5 72 


38.560 S89 


Disbursements. 
As per profit and loss statement ..-................ 


lor additions to property : 


Construction and equipment... - .- S497,138 41 
Construction, railroad .............. S509 442 91 
Equipment, railroad._...--. ..- ---e 630,695 55 
' 
lor sinking fund: 
Annual payment under mortgage ---. — 860,000 00 
Interest on bonds retired 2. - me ener et 11.730 OO 
4 For Walla Walla and Columbia River R. R. 
('o. : 
Construction, main line ..---~ ----. - $14,508 638 


Blue Mountain Branch,change of gauge 10464 79 


SLO92S 770 O38 


S4E950 505 29 


1997276 87 


71.730 OO 


24,975 42 


. -~, on~- = 
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109); VI. 

Statement of Sinking Fund to June 30th, 1883. 
A SEAL MO $14,977 90 
Amount paid to trustee, under terms of original mort- 

gage, during the year ending June 30th, ISSS ... 22. 60,000 00 


Amount paid to trustee under terms of 
supplementary mortgage of September Ist, 
ISSU; coupons due on $179,000 bonds for 


6 months ending December 3lst, ISS2 .. $5,570 00 
Coupons due on $212,000 bonds for 6 
months ending June 50th, 1883 ..2.-22. 6,360 60 


11,750 00 


SS6.707 00 


CONTRA. 


30 bonds retired November 30th, 1882: 


BO ah FOG CONE. neccnnccwwnne tee LO,SS6 00 
Oat IG. * = kik ow amemdetee ee 
oat 1OM24, ” i ee 5.462 OO 
oat 109.50, . sptnsehostenseainn Geese oe 


oe, 4 422 Ov 


do bonds retired May sist, ISS3: 


G at 396.40, COUN i cccccedunssennnadeie 6.509 40 
TS Uf ee ener 5.437 00 
Dat LOS.O9, ee or answer UH 5A SO 
iy 8. > Se eee UB 
rat LOAD, - eid dnenetvednunedanaes tia. ae 
Dat LOOSS, ae pido. 2A oe 
2 Tee CS eee ieee «= eee ee 


36,009 90 
63 bonds retired during the vear: 
Nos. 172 | 5, 4 3S | 41), D42 | 3, 42D | 7, 255, 1493 | 5, 
1562 | 5, 1645, 1716 | 17, 2673, 2804, 5004, 31389 | 40, 
3142 | 5, 320, So50, BOTY, 4255 | 6, 4272, 4290, 4401, 
4404 | 9, 4651, 4655, 16706, 46705, 4679, 4904, 4935, 
1938 | 42, 5073; 5274, 5278 | 9, 5340, 5426, 5697. 
paience June GIR, 16G0.<nccstececccnececaen Lee 


SS6,707 90 
Minutes of the Special Meeting of the Stockholders. 
DeceMBeER Ori, 1882. 


A special meeting of the stockholders of the Oregon Railway and 
Navigation Company was held in Portland December 9th, 1882. 
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The purpose of the meeting was explained in the following notice 
sent to the stockholders: 


Oflice of the Oregon Railway and Navigation Company. : 

° ; 

PorTLAND, OneGon, November 1st, 1882. 

BO scisicvnidsch trestles canes cacsabieiabestin bead ‘ 
As a Stockholder of the Oregon Railway | 


and Navigation Company. 


Please take notice that on December 9th, A. D. 1882, at noon of | 
that day, at the company’s office, at the city of Portland, in the | 
State of Oregon, a special meeting of the stockholders of this com- ) 
pany, the Oregon Railway and Navigation Company, will be held ) 
for the purpose and for the consideration of the matters referred to 

or contained in the resolution of the board of directors 
109kk of the company passed October 50th, A. D. 1882, a copy of 
which resolution is hereto appended. 

The stock transfer books will be closed for stockholders’ meeting 
November 28th and reopened December 12th, A. D. 1882. They 
will be closed for subseription rights December 19th, 1882, and re- 
opened January 2d, A. D. 1883. 

Yours respectfully, THEO. WYGANT, 
[SEAL.] Secre lary of the Oregon Radway and 
Navigation Company. 


Resolved, That for the purpose of providing the sum of six mil- 
lion dollars (86,000,000) for the general purposes of this company 
a special meeting of the stockholders of this company be, and the 
same Is hereby, calied, to be held at the company’s offiee, in Port- 
land, Oregon, at noon on December ninth, one thousand eight hun- 
dred and eighty-two, for the purposes and for the consideration of 
the matters contained in the following proposed resolution, to be 
submitted to the stockholders at said special meeting, to wit: 

“ Resolved, That the capital stock of this the Oregon Railway 
and Navigation Company be tnereased from one hundred and eighty 
thousand (180,000) shares, of the par value of one hundred dollars 
each, to two hundred and forty thousand (240,000) shares, of the par 
value of one hundred dollars each, by issuing sixty thousand (60,000) 
additional shares of the capital stock to subseribers therefor at par 
upon payment to the company of the par value thereof. 

“That said sixty thousand (60,000) additional shares be offered 
for subscription, at par, to stockholders of the company, of record 
December nineteenth, one thousand eight hundred and eighty-two, 
and their assigns, In proportion to their respective holdings of stock 
on said last-named day, and that subseription books therefor be 
opened at the offices of the company in New York and in Portland, 
Oregon, on December twentieth, one thousand eight hundred and 
eighty-two, and closed on December thirty-first, one thousand eight 
hundred and eiglhty-two. 


(etme: na en eI ay a 
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“That all rights of subscription not availed of on said last-named 
day shall be dis posed of as the board of directors shall direct. 

“That said subscriptions shall be payable at the offices of the 
company where the same shall be severally made on the following 
days and tn the following amounts, viz: 

“January 6th, 1883, twenty per cent. 


“ March Ist, “ twenty per cent. 
“ May Ist, “twenty per cent. 
“July 2d, “ twenty per cent. 


ia 


‘September Ist, twenty per cent. 

“And that stock appertaining to said subseriptions be delivered 
on and after September Ist, 1855, upon payment of all the instal- 
ments thereon. 

“That a rebate of interest at the rate of six per cent. per annum 
be allowed upon anticipated payments of the several instalments. 

That certificates be issued to each subseriber representing the 
number of shares of stock so subseribed for and indicating the num- 
ber and amount of instalments paid thereon. 

“That the stock transfer books of the Company be closed for the 
special meeting of the stockholders on November 28th, 1882, and 
reopened December 12th, 1882, and be again closed for the purpose 
of determining the rights of subscription for the additional shares 
of stock on December 19th, 1852, and reopened January 2d, 1883.” 


STATE OF OREGON, | 
( ounty of Multnomah, j 


I, Theodore Wygant, secretary of the Oregon Railway and Navi- 
gation Company, certify that the foregoing is a true copy of a reso- 
lution passed by the board of directors of said company at a meet- 
ing held Oetober 80th, 1SS2. 

[SEAL. | THEODORE WYGANT, 


Necre lari of the (dre “on Railway and Nai igation Company. 


[In pursuance of the above notice the steckholders of this com- 
pany met at the othee of the company, at Portland, Oregon, on the 
Oth day of December, A. D. 1582, at noon. 
LO9U/ The president being absent, the vice-president called the 
meeting to order and submitted the proceedings of the meet- 
ing of the board of directors held October 30th, ISS2, directing a 
special meeting of stockholders to be called for December Uth, 1882, 
and also the resolutions submitted by said directors’ meeting, and 
which are embodied in the foregoing notice signed by the secretary. 
U pon motion, duly seconded, the meeting adjourned, to meet 
again on Tuesday, December 12th. “ISS2 » at 2 o'clock p. m., for the 
purpose of considering the abeve resolutions submitted by the vice- 
president. 7 
Upon reassembling pursuant to adjournment the meeting was 
called to order by the vice-president, who presented a certified list 
of the stockholders of the company 
Upon the roll of stockholders being called 165,914 shares were 
16—235 
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found to be present, either in person or by proxy. The above- 
mentioned resolutions were offered by Mr. IL. W. Corbett, who moved 
their adoption, which motion was seconded by Mr. C. I. Lewis, and, 
having received the unanimous vote of all the stock represented at 
the meeting, as heretofore reeorded, being more than two-thirds of 
the capital stock of the company (the entire capital stock of this 
company being 180,000 shares), the resolutions were declared by the 
vice-president of this company to have been adopted by the meeting 
in words and figures as set forth in the secretary’s notice. 

On motion, duly seconded, the special meeting of the stockholders 
adjourned, 

J. N. DOLPH, 


Vive - Presid: nf and ( hairman. 


THEO. WYGANT, Seere tury. 


Minutes of the Annual Meeting of the Stockholders. 
JUNE 18tru, 1SS3. 


The annual meeting of the stockholders of the Oregon Railway 
and Navigation Company was neld at the office of the COTMpAany, 
Portland, Oregon, on Monday, June ISth, ISS3, at eleven o'clock a. 
m., in accordance with the by-laws of the company. 

The president being absent, the meeting was called to order by 
the vice-president, é. I. Dolph, lesq. 

The seeretary presented a certified list of the stockholders. 

The roll of the stoekholders was called and 168,276 shares were 
found to be present, either In person or by proxy. The minutes of 
the annual meeting held Jane 19th, 1882, and special meeting of 
stockholders held December 9th and 1l2th, ISS2, were read, and, 
upon motion of Mr. Lewis, duly seconded, were approved. 

Mr. Failing offered the following amendment to the by-laws of 
this company, which motion was seconded by Mr. Lewis, to wit: 

That article 1 of the by-laws of this company—the Oregon Rail- 
way and Navigation Company—be, and the same is hereby, amended 
so as to read as follows: 

“1. The officers of the corporation shall be a president, vice- 
president, manager, secretary and assistant secretary, treasurer and 
assistant treasurer, comptroller, and a board of thirteen directors.” 

The said amendment was adopted by a unanimous vote of all the 

stock represented. 
LOYmam The vice-president stated that the next thing in order was 
the election of thirteen directors to serve for the ensuing 
year. A ballot was then taken for directors with the following 
result: 


Henry Villard received 168.276 votes. 
A. I. Holmes “ 168.976: « 

W. HL. Starbuck . 1GS276 0“ 

C. Il. Lewis " IGS 276 

és. Xt. Dolph ' 168,276 “ , 


S. G. Reed “g 168,276 
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Wm. Endicott, Jr.. received 168,276 votes. 


Henry Failing 8 168,276 “ 
W.S. Ladd “ 16S.276 “ 
C. H. Prescott ws 168,276 “ 
George M. Pullman . 168,276 “ 
N. P. Hallowell ¥ cose 
H. \W. Corbett . 168.216 * 


Whereupon the vice-president declared Henry Villard, A. H. 
Holmes, W. HH. Starbuck, C. IL. Lewis, J. N. Dolph, S. G. Reed, Wm. 
Endicott, Jr. Tk nryv Failing, W. S. Ladd, C. Hf. Prescott, Geo. M. 
Pullman, N. P. Hallowell, and IL. W. Corbett duly elected directors 
for the ensuing year, and tiled a certificate of the election. 

On motion of Mr. Lewis, duly seconded, the annual meeting of 
the stockholders adjourned. 

J. N. DOLPH, 


Vice- Pre side nf and Chairman. 


THEO. WYGANT, Scerctary. 
(Here follows map marked p. 10927.) 


110 The said plaintiff, to further sustain the issues on its part, 
called Theodore Wrygant as a witness in its behalf in said 
trial, who, being sworn as a Witness, testified that he was the secre- 
tary of the Oregon Railway and Navigation Company and _ the 
custodian of the record of the proceedings of said company’s board 
of directors. Said witness thereupon produced such record and 
read in evidence therefrom the proceedings of a meeting of said 
defendant's board ot directors held On} May Ist, ISS. 
A transcript of the record of such proceedings so réad, duly cer- 
tified by said witness, as secretary of defendant, was thereafter, by 
consent of gthe parties, filed in said cause, and is as follows : 


11] Oregon Railway and Navigation Company. 
Certitivd ( Uppy ‘st i solutions. 


Ata regular meeting of the board of directors of the Oregon Rail- 
way X Navigation Company, held al Portland, Oregon, Onl Monday, 
May Ist, A. 1). ISS, the following resolutions were adopted, to wit: 

On motion of Mr. Lewis, seconded by Mr. Prescott, it was 

Resolved, That the president and assistant Secre tary or the vice- 
president and secretary of this company, as shall be most conven- 
lent, be, and they are hereby, authorized to execute, in the name of 
and on behalf of this company, under their official signatures and 
the corporate seal, an agreetnent for the purchase by this company 
from the “ Oregon Warehouse Company ” of the warehouses of that 
company along the line of the railroad of the “ Oregonian Railway 
Co., L’d,” of which the following is a copy, to wit: 
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Memorandum of agreement made the sixth day of April, in the 
vear of our Lord one thousand eight hundred and eighty-two, be- 
tween the “ Oregon Warehouse Company ” (hereinatter called the 
warehouse company), of the first part, and the Oregon Railway 
and Navigation Company (hereinafter called the railway com- 
pany), of the second part. 


Kirst. The warehouse company hereby sells and the railway 
company hereby purchases all the property of the warehouse 
COMMpPahy, real and personal, of eve ry hature nid deseription and 
wheresoever situated. For further certainty, said property, or a 
portion thereof as may appear, is described as follows, viz: 

All those certain warehouses of sald warehouse Company, with 

all their several appurtenances anid belongings, situated in 
112 the State of Oregon, al Krench Prairie, Woodburn, lors s, 

‘Townsend, llowell’s Prairie, east Side Junetion, Macleays, 
Waldo Ifilis, West Stayton, Scio, West Scio, South Santiam, Lengs, 
Lawson, Bellville, Brownsville, Armstrong’s, Western Oregon Cross- 
ing, Dallas, and Airhe. 

Second, The consideration of such sale is forty thousand twenty- 
one 3, dollars, which shall be paid by the Railway Company to 
the warehouse company as follows: One-third thereof on the first 
day of November, one thousand cight hundred and eighty-two ; one- 
third thereof Qt the first day of Mav, One thousand elelit hundred 
and eighty-three, and the balance thereofon the first day of Novem- 
ber, one thousand elolit hundred and elohty-three. Such consider- 
ation money shall be evidenced by three promissory notes, executed 
and delivered by the Railway Company tothe warehouse company at 
thetimeof the execution and delivery of this instrament, each of which 
shall be for one-third of such consideration noney, shall be of even 
date with this instrument, shall by their terms be pavable respect- 
ively on said first days of November, one thousand eight hundred 
and eighty-two, and of May and November, one thousand eight 
hundred and eighty-three, and shall bear interest from their dates, 
at the rate of six per cent. per annum, until their payment, respect- 
ively. 

Third. It is the undersianding of the parties hereto, at the time 
of the execution and delivery of thisinstrument,that all the said ware- 
houses hereinbefore specitied and any and all warehouses of the ware- 
house company hereby sold are situated on land or property owned 
by a certain corporation known as the Oregonian Railway Com- 

pany, Limited; butit is expressly provided and agreed that, 
115) in theevent of any of such warehouses being situated on other 

propre riyv or land than that of the said Oregonian Railway 
Company, Limited, as aforesaid, the warehouse company, upon 
being notified of the facet, shall forthwith, at its own exXpehse, procure 
a good and perfect title in fee sitaple In and to the railway com- 
pany of the property or land upon which such warehouse or ware- 
houses may be situated. 

Fourth. The purchase shall be complet d Upon the execution and 
delivery of this instrument, and thereupon and thereafter the ware- 
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house company shall execute and do all such assurances and things 
as shall be requisite for carrying the sale into effect and transferring 
the property to the railway company. 

In witness whereof the said party of the first part, the Oregon 
Wareliouse Company, hath hereunto caused its corporate seal to be 
athixed and these presents to be subseribed by its president and at- 
tested by its secretary, and the party of the second part, the Oregon 
Railway and Navigation Company, hath hereunto eaused its cor- 
porate seal to be aflixed and these presents to be subseribed by its 
president and attested by its secretary, executed in duplicate. 

And to execute in the name of and on behalf of this company, 
under their official signatures and the corporate seal of this com- 
pany, the promissory notes of this Company to said warehouse com- 
pany mentioned in said agreement.” 

On motion of Mr. Prescott, seconded by Mr. Lewis, it was 

Resolved, That the president and assistant secretary or viee-pres- 
ident and secretary of this COMPANY, as Mav be most convenient, 

be, and they are hereby, authorized and directed to execute, 
114 inthe name of and on behalf of this company, under their 

official signatures and the corporate seal of this company, 
and deliver to James Steel & Co. a lease from this company to the 
said Steel & Co. of the warehouses of this company purchased from 
the Oregonian Warehouse Company whenever the said Steel & Co, 
shall have caused a bond in the penalty of forty thousand dollars 
to be executed by James I Montgomery and delivered to this com- 
pany on condition for the faithful performance by the said Steel & 
Co. of all the terms and conditions o. said lease.” 


STATE OF OREGON, we 
County of Multnomah, } ae 


I, Theodore Wvygant, do hereby certify that I am the duly elected 
and qualified secretary of the Oregon Railway & Navigation Com- 
pany, a corporation duly incorporated and organized under the laws 
of the State of Oregon, and that [am the lawful custodian and have 
in my custody the records of the minutes of the proceedings of the 
meetings of the stockholders and board of directors of said COMPANY | 
that [| have compared the foregoing COPY of the proceedings and 
resolutions therein set forth with the original records in my posses- 
sion, and the same Isa just, full, and correct COPY of said original us 
the same remains In my custody. 

in witness whereof | have hereunto set my hand and affixed the 
seal of said company this seventeenth day of May, ISS6 

[Seal OL BR. & N. Co 
THEODORE WYGANT, 


Serre hari Oregon Radway X Nai ration Company. 


Said witness, Theodore Wvygant, also identified as an origina] 
writing, executed by the parties thie reto, a lease oft said warehouses, 
referred to in) said fore wooing Fe solutions, to James Steel, named in 


said resolutions, of which the following is a copy: 


126 THE OREGON RAILWAY AND NAVIGATION CO, YS. 


115 Memorandum of agreement made the — day of April, in 
the vear of our Lord one thousand eight hundred and 
eighty-two, between the Oregon Railway & Navigation Company, 
of Oregon (hereinafier called the lessor), of the one part, and James 
Steel & Co., of Portland, Oregon (hereinafter called the lessees), of 
the other part. 


[In consideration of the rent hereinafter reserved and of mutual 
promises and agreements herein it Is agreed as follows : 

First. The lessor hereby las let and does hereby grant, demise, 
and let unto the lessees all the certain warehouses, with their appur- 
tenances, belonging to the lessor and situated as follows : 

At French Prairie, Woodburn, Foises, Townsend, Howell's Prairie, 
Kast Side Junction, MacLeays, Waldo [Tills, West Stayton, Scio, West 
Scio, South Santiam, Lenegs, Lawson, Bellville. Brownsville, Arm- 
strong’s, Western Oregon Crossing, Dallas,and Airlie, allin the State 
of Oregon. 

The term of this lease shall be five Vears, commencing on the first 
day of July, one thousand eight hundred and eightyv-two. 

The lessees are to pay the lessor four thousand dollars perannum, 
pavable in advance, at the city of Portland, Oregon, semi-annually, 
on the first days of July and January in each vear of said term, and 
the lessees do covenant to pay to the lessor the said vearly rent as 
herein specified 

Second. The lessees shall within reasonable time, in sufficient and 
substantial manner, build other warehouses, if the same shall be 
necessary, to accommodate the business of the lessor, and pon being 
thereto required by the lessor, at Edleman’s, Arnsprigger’s, Coburg, 
La kavette, Silverton, and elsewhere on the line or lines of the 

lessor. 
116 Third. Provided the capacity and character of the said 

warehouses now built and situated as aforesaid, or to be here- 
after built as provided herein,are suflicient for storage requirements 
and to accommodate the business of the lessor, then the lessor shall 
not itself build or erect any warehouses or elevators for the storage 
or handling of wheat or other cereals upon the lands owned by or 
held under lease by the lessor, and the lessor shall not, nor shall its 
assigns, extend its switches or side tracks for such purpose. 

Fourth. Phe lessees shall at their own expense make such addi- 
tions and alterations to said warehouses as the business shall de- 
mand and as shall be hecessary to accommodate the business of the 
lessor; but at the end or other termination of the said lease a fair 
valuation shall be made and allowed to the lessees for such addi- 
tions and alterations, and expenses of the lessees in such respect shall 
be paid them, allowing for reasonable wear and tear. 

hifth. The lessees shall not charge for the storage and cleaning of 
wheat or other cereals in said warehouses mere than a reasonable 
sum, Which is ascertained to be the average price that may from 
time to time be charged for storage and cleaning of like character on 
the lines of the Oregon & California Railroad Company and the 
Western Oregon Railway Company. 
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Sixth. Freights from any of said warehouses to Portland by the 
lines of the lessor are not to be charged ata higher rate than are 
from time to time charged by the Oregon & California Railroad 
Company from points on said company’s lines equally distant trom 
Portland, Oregon. 

Seventh. The lessor shall furnish to the lessees rolling stock for 

transportation of freight to the extent of the ability of the 
117 ~—s lessor with its present equipment. 

Kighth. The lessor shall furnish to the lessees and to one 
agent of the lessees for each warelouse during the continuance of 
this lease free transportation over the lines, and also over boats run- 
ning In connection with the lines of the Oregonian Railway Com- 
pany, Limited, and shali furnish without charge the use, for business 
purposes, of telegraphic facilities over the telegraph lines of said 
Oregonian Railway Company, Limited. The lessor shall make no 
charge against the lessees for moving machinery for cleaning grain 
from any one warehouse to another on the lines of said lessor : Pro- 
vided, however, that such machinery shall be loaded and unloaded 
by orat the CNPelise ol the less ty 

Ninth. The lessees shall pay all taxes, assessments, or other publie 
charges upon said warehouses, and shall at their own expense keep 
the same fully insured in) proper insurance companies, and shall 
keep the same in good repair and return them to the lessor at the 
expiration of this said lease in as good order as they now are, ordi- 
hary wear and tear and damage of the elements excepted. 

Tenth. At the expiration of the term hereby granted, and pro- 
vided the lessees have yy rformed ana nept all the agreements and 
covenants herein contained, the lessees, iil their. option, shall be en- 
titled to a renewed or further lease of said pretiiises Upon the same 
terms and for the same period as in this lease, but such renewed or 
further lease shall not contain necessarily an agreement of further 
renewal. 

Kleventh. The lessees shall ship all grain to or from the said 
warehouses over the lines of the Oregonian Railway Company, 
Limited. 

Twelfth. The lessees, to facilitate their operations, shall be per- 

mitted to make reasonable use of the employees of the lessor, 
118 known as station agents, at stations of the lessor’s lines where 

said warehouses may be situated, and so far only as shall not 
interfere with the duties of such emmplover s as such station agents, 
and in such cases the lessees shall bearand pay one-third of the cost 
of such employees while making use of the same. 

Thirteenth. Should the lines of the Oregonian Railway Com- 
pany, Limited, be changed at any time during the continuance 
of this leuse so us to leave any of the sald warelouses off from 
the lines of the said Oregonian Railway Company, Limited, then 
this lease herein and the agreements herein, so far as they shall 
apply to such warehouses, may be surrendered at the option of 
the lessees. 

Fourteenth. Shipments of grain as herein provided, made by the 
lessees, are to be delivered at such warehouses or docks in Portland, 
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East Portland, or Albina as the lessees may from time to time de- 
termine upon, whether the same are carried to said places by boat 
or rail, subject, however, to the usual charges for wharfage if on the 
docks of the lessor. 

l‘ifteenth. The lessees may sub-let any of said warehouses, sub- 
ject to the provisions of this instrument, provided such sub-lessees 
are acceptable to the COMpany, 

Sixteenth. The lessor doth covenant that the lessees, on paying 
the said yearly rent as provided herein and on performing each and 
all of the agreements herein contained, which are made and to be 
considered as covenants on the pearl of the lessor and lessees respect- 
ively, shall and may peaceably and quietly have, hold, and enjoy 
the said demised premises for the term aforesaid. 

Seventeenth. The covenants and agreements contained in this 
Instrument are binding ou the parties hereto, their successors and 

legal representatives. 
119 [ln witness whereof the said lessor, the Oregon Railway X 
Navigation Company, hath hereunto caused tts corporate seal 
to be aflixed and these presents to be subseribed by its president 
and attested by itssecretary, and the said lessees, James Steel & Co., 
have hereunto set their hand and seal the vear and day above 
written. 
executed in duplicate. 
[ Corporate Seal O. Ro N. Co. | 
THe OREGON RAILWAY & NAVIGATION 
COMPANY, 
By J. N. DOLPHL, Vice-President. 


Attest: THEO. WYGANT, Secretary. 


JAMES STEEL, 
Doing Business under the kirm Nae of James Ntee/ c& Co. 


STATE OF OREGON, soy 
County of Multnomah. } ti 


Be it remembered that on this thirteenth dav of June, A. D. 1882, 
before me, the undersigned, a notary public in and for the said 
county of Multnomah and State of Oregon, duly commissioned and 
qualified, personally came J. N. Dolph, vice-president of the Oregon 
Railway & Navigation Company, and Theodore Wygant, secretary 
of the Oregon Railway & Navigation Company, whose names are 
subscribed to the foregoing Instrument as parties thereto and as 
vice-president and = secretary of said Oregon Railway & Naviga- 
tion Company, both personally known to me to be the individuals 
named and deseribed in and who executed the said instrument, and 
they severally acknowledged to me that he, said J. N, Dolph, as vice- 
president, and he, the said Theodore Wygant, as secretary of 
120) the Oregon Railway & Navigation Company, executed the 
foregoing Instrument as and for the act and deed of said Ore- 
gon Railway & Navigation Company freely and voluntarily and for 
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the uses and purposes therein mentioned ; and he, the said Theodore 
Wvrgant, being by me duly sworn, did depose and say that he is the 
secretary of the Oregon Railway & Navigation Company and re- 
sides at Portland, Multnomah county, Oregon; that he is the legal 
custodian of and is acquainted with and has in his possession the 
corporate seal of the Oregon Railway & Navigation Company; that 
the seal affixed to the foregoing instrument is such corporate seal ; 
that the same was so allixed by him as secretary of said company 
on the thirtieth day of June, A. D ISS, by order of the board of 
directors of said company, and that he signed his name thereto by 
the like order of the board of directors of said COTM pany. 

[In witness whereof I have hereunto set my hand and 
[SEAL. ] affixed my ollicial seal, at the city of Portland, Oregon, 

the date first above written. 
W. T. HUME, 
Notary Public ivé and for thie Sate of Oregon. 


STATE OF OREGON, r. 
County of Multnomah. j 


Be it remembered that on this 50th day of June, A. D. 1882, before 
me, the undersigned, a notary public in and for said county and 
State, personally appeared the within-named James Steel, who is 
personally known to tne to be the identical person deseribed in and 
who executed the foregoing instrument, and acknowledged to me 
that he executed the — freely and voluntarily for the uses and pur- 
poses therein mentioned. ! 

In witness whereof I have hereunto set my.hand and seal the day 
and year last above written. 

[SEAL.] W. T. HUME, 


Notary Public in and for MJreqon. 


12] To the introduction in evidenee of each of the exhibits re- 
ferred to in the testimony of the witness Prescott and marked 
respectively as Exhibits A, B, and © to stipulation, and of the record 
of proceedings of defendant's board of directors produced by the wit- 
ness Wvgant, and to the introduction in evidence of the agreement 
of lease by the defendant of its warelouses therein mentioned to 
James Steel & Co., produced by said witness Wygant, defendant at 
the time objecte d Upot the ground that the sitne were immaterial, but 
the said several objections were overruled by the court; to which 
rulings defendant duly excepted, which exceptions were allowed. 
Plarntitl also offered in evidence that certain act of the Legislative 
Assembly of the State of Oregon, approved October 22nd, 1880, en- 
titled “An act to grant the Oregonian Railway Company, Limited, 
the right of way and station grounds over the State lands and 
terminal facilities upon the public grounds at the city of Portland,” 
and section 2 of that certain other act ot said Legislative Assembly 
entitled “An act to provide tor the construction to the city of Port- 
land of the uncompleted portion of the narrow “gauge system of 
railways now in operation in Western Oregon and to provide termi- 
1j—255 
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val facilities therefor upon the public grounds within said city,” ap- 
proved February 24th, 1885, and said act and section were duly ad- 
mitted in evidence on said trial. 
122 Plaintiff, to further sustain the issues on its part, offered in 
evidence a duly certified transcript of the judgment-roll No. 
916 in an action numbered 1035 in this court, wherein the plaintiff 
herein was plaintiff and the defendant herein was defendant and 
wherein judgment was rendered on March 18th, 18865, in favor of 
said plaintif” for the sum of $68,131, with interest, making in all 
the sum of $72,715.45, and costs and disbursements taxed at 8099.17, 
but the defendant objected thereto on the ground that the same was 
irrelevant and immaterial, which objection was overruled by the 
court; to which overruling defendant duly excepted, which excep- 
tion was allowed by the court. Thereupon said transcript was ad- 
mitted in evidence and ts as follows: 


23 (Index omitted here. See general index.) 
124 In the Circuit Court of the United States for the District of 
Oregon. April Term, 1854. 

Be it remembered that on the 25th day of June, 1884, there was 
duly filed in the cireuit eourt of the United States for the district of 
Oregon a complaint in words and figures as follows, to wit: 

[n the Circuit Court of the United States for the District of Oregon. 


THe OrneGontan Raitpway Company, Limited, Plaintiff, ) 


a | 

tis . - 

‘ e ‘ No. 1050. 
THe Orecon Raitway & Navigation Company, De- | 
fendant. 


Complaiut. 


The plaintiff, for cause of action against the defendant, complains 
and alleges: : 

1. That at all the times hereinafter referred to the plaintiff was 
and it continues to bea corporation duly created and existing as 
such under and by virtue of the laws of Great Britain, and having 
its registered oflice at Dundee, in Scotland, and owning a railroad 
in the State of Oregon, and having duly complied with the laws of 
said State for the regulation of foreign corporations doing business 
therein. 

2. That at all the times herein mentioned the defendant was and 
still is a corporation, duly incorporated under the general incor- 
poration laws of the State of Oregon, having its principal place of 
business at Portland, in said State. 

3. that on or about the first day of August, ISS1, bv indenture 
of lease of that date, the plaintiff, being thereto duly authorized by 
law, demised unto the defendant a certain railway or railroad, the 


same being the railroad owned by the plaintiff in the State of Ore-| 


gon as aforesaid, together with certain stations, deputs, aud other 


a 


~~ 


} 
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property connected therewith or belonging thereto, the property of 


the plaintiff. for a term of ninety-six years from the date thereof, 
and the defendant, being thereto duly authorized at law and the 
resolution of its board of directors, in consideration thereof, did, by 
the terns of said indenture, covenant and agree, among other things, 

to pay to the plaintiff therefor the yearly rental of twenty- 
125s eight thousand pounds sterling money of Great Britain, in 

equal half-vearly payments, on the fifteenth day of May and 
the eleventh day of November in each year in advance. 

4. That upon the execution of said indenture the said defendant 
entered Into the possession of said demised property, and has con- 
tinued in the enjoyment of the same to the present time, but, though 
requested thereto by the plaintiff} the defendant has neglected and 
refused to pay to the plaintiff the sum of fourteen thousand pounds 
sterling, the instalment of rent which as aforesaid beeame due under 
said indenture of lease on the fifteenth day of May, 1884, and the 
same and the whole thereof remains due and unpaid. 

o. That the equivalent of said sum of fourteen thousand pounds 
sterling in lawful money of the United States is the sum of sixty- 
nine thousand three hundred dollars 

Wherefore plaintiff demands judgment against said defendant for 
the sum of sixty-nine thousand three hundred ‘dollars, with legal 
interest thereon from the 16th day of May, 1884, and for its costs 
and disbursements in this action. 

NORTHIUP & GILBERT, 
Attorneys for Ure Plaintiff. 
Unirep STATES OF AMERICA, | 
, . . * Ss 
District of Oregon, 2 

I, Hugh Roger, being first duly sworn, say | am the managing 
agent of the plaintiff above named within the State of Oregon, and 
that the foregoing complaint is true as I verily believe. 


HUGH ROGER. 


Subscribed and sworn to before me this 28th day of June, 1884. 
W. B. GILBERT. 
Filed June 28, 18S4. : 


R. H. LAMSON, Clerk 
[SEAL.] Notary Public for Oregon. 


And afterwards, to wit, on the 25th day of June, 1884, there was 
issued out of said court a summons in words and figures as follows, 
to wit: 


152 THE OREGON RAILWAY AND NAVIGATION CO, VS. 


Summons. 


In the Cireuit Court of the United States for the Ninth Judicial Cir- 
cuit, District of ¢ yregon., 


THe OREGONIAN Rattway Courvany, Limited, ) 
r'S. - No. 1035. 
THe Orecon RAtLway AND NAVIGATION Company. | 


The President of the United States to The Oregon Railway and Navi- 
gation Company, the above-named defendant, Greeting : 


Y ou are here by COMIN: ande d to be and ap po ar 1) the above -enti- 
tled court, holden at Portland, in said district. and answer the com- 
plaint filed against you In the above-entitled action within ten days 
from the date ot the service of this Summons Upon you, if served 
within the county of Multnomah, in said district: or if served 
within any other county of said district, then within thirty days 

from the date of such service Upon Vou , ana if you fail to so 
126 appear and answer, for want thereof the plaintiff will take 

judgment against you for the sum of sixty-nine thousand 
three hundred dollars and interest thereon from May 16, 1884, and 
its costs and disbursements 1) this action. 

And this is to command you, the marshal of said district,or your 
deputy, to make due service and return of this summons. Iereof 
fail not. 


Seal U. S. Cir- 
cult Court, Or- 
egon. 


Witness the [lonorable Morrison R. Waite, Chief 
Justice of the Supreme ( ‘ourt of the United States, 
and the seal of said cireuit court, aflixed at Port- 
land, in said district, this 2Sth dav of June, 1SS4. 

R. UW. LAMSON, Cler/, 
. By G. G. GAMMONS, Deputy. 


DISTRICT OF OREGON. gs: 


In obedience to the command of the within writ. I have served 
the same on the therein-named The Oregon Railway and Naviga- 
tion Company by exhibiting said writ to Theodore Wygant, secre- 
tary of said Oregon Railw: avy and Navigation Company, and by: de- 
livering to said Theodore W veant, secretary of said Oregon Rail- 
wav and Navigation © ‘company, personally, at Portland, in Multno- 
mah county, in said distriet, on the 2Sth d; av of July, ISS4, a true 
copy of said writ, cduly certified to by me as U. S. marshal, together 
with a copy of the complaint in said action, duly certified to by the 
clerk of the within-entitled court. 

EDWARD 8. wien ig 
L. S. Marshal, 
By JOSEPH SLOAN, Deputy. 


Endorsed: Returned and filed June 30, 1884. R. H.: Lamson, 
clerk, by G. G. Gammons, deputy. 


¢ <—e=eren 4 S asdenieas 
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And afterwards, to wit, on the 7th day of July, 1884, there was 
duly filed in said court a stipulation in words and figures as follows, 
to wil: 


In the Circuit Court of the United States for the District of Oregon. 


THE OrEGONIAN Rattway Company, Limited, ) 
is. > 


THE OreGon RaItway AND NAVIGATION Company. | 


[t is hereby stipulated and agreed by and between the parties 
hereto that the defendant herein shall have until the 20th dav of 
July, 1884, in which to appear and plead to the complaint herein 
filed, 

W. B. GILBERT, 
Of Attorneys for Plaintiff. 
©. A. DOLPH, 

Of Defendant's Attorneys. 


indorsed: Filed July 7, S84. KR. I. Lamson, clerk. 


And afterwards, to wit, on the 1%th day of July, 1884. there was 
duly filed in said court an answer in words and. figures as follows, 
to wit: 


In the Cireuit Court of the United States for the District of Oregon. 


THe OrneGontAN Raitway Company, Limited, Plaintiff, ) 


THe Orecox Rartway axnp Navication Company, Defendant. J 


The defendant answers to the complaint that about the first day 
of August, ISSI, the president and assistant secretary of the 
127 = defendant signed as for defendant an instrument in writing 
and aftixed thereunto defendant's corporate seal, which instru- 
ment was in its terins such iil} indenture of lease as 1s described in 
the complaint, and is in fact the same Instrument so desertbed; but 
defendant denies that either plaintiff or defendant was at anv time 
authorized by law to enter into said or any indenture of leasing, and 
defendant alleges that both the plaintiff and the defendant were 
without the power to enter into such contract; that the State of 
Oregon did not authorize or consent to such contract or leasing or 
to any leasing by the plamntifl or taking in lease by the defendant 
of the said railway, and the said pretended agreement was unau- 
thorized and void. 

That it is true defendant entered into the possession of the said rail- 
way and so continued under said pretended lease to the 15th day 
of Mav, 1884; but defendant denies that it bad or was thereafter in 
the possession of the said property or is now in such possession, ex- 
cept as is herein now stated. 

That on the said 15th day of May the defendant disavowed said 
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pretended lease and disclaimed any obligation thereunder and of- 
fered to restore and tendered to the plaintiff the said railway prop- 
erty; that thereupon plaintiff requested defendant to continue in 
the possession of said road and operate the same to prevent losses 
which might otherwise result from suddenly discontinuing such 
operation upon the understanding that the act of defendant in so 
doing would in’ nowise be constrned as imposing any obligation 
upon defendant to pay rent therefor or as implying any obligation 
to pay such rent; that upon such request and understanding and not 
otherwise defendant consented to retain such possession for a period 
of six months from said date, provided it could do so without loss to 
itself; that in pursuance of said agreement and understanding so 
had and in consideration of the same defendant has continued in 
possession of said road and has operated the same since said loth 
day of May. 

That by the terms of the said pretended lease there was to be 
paid to plaintiff by defendant €258,000 in semi-annual payments of 
£14,000 each in advance on the 15th days of November and May 
of each year. 

That defendant fully paid the rental as provided for for the full 
period during which defendant held possession of said railway under 
said pretended lease, being for the period ending on the said loth 
day of May, 1584, and it is not true that any sum of money became 
due on said date or is owing to plaintiff from defendant. 

Wherefore defendant prays judgment for its costs and disburse- 
ments herein. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Li iL ndant s Altorne Ys. 
STATE OF OREGON, ae 

County of Multnomah, j sais 

I, Theodore Wygant, being first duly sworn, say that I am secre- 
tary of The Oregon Railway and Navigation Company, defendant 
above named, and that the foregoing answer is true, as I verily be- 
lieve. 


THEODORE WYGANT. 


Subscribed and sworn to before me this 19th day of July, 1884. 
J. SILVERSTONE, 


[SEAL. | Notary Public in and for Oregon. 


Copy served July 19, 1854. 
W. B. GILBERT, 
Oy Plaintifhs Attorneys. 


Endorsed: Filed Jaly 19th, 1884. R. HH. Lamson, clerk. 
128 And afterwards, to wit, on the 21st day of July, 18S4, 


there was duly filed in said court a. stipulation in words 
and figures as follows, to wit: 


paceman - eee ate | + tne Se 
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4 In the Cireuit Court of the United ‘tates for the District of Oregon. 

THE OREGONIAN Raitway Company, Limited, Plaintiff, l 
| is. ( 
THe Orecon Rattway AND Navication Company, Defendant. ) 
y 


it is agreed and stipulated by and between the parties hereto that 
the plaintiff shall have ten days from this to plead to the answer of 
° the defendant. 
July 21, 1884. 
DOLPH, BELLINGER, MALLORY & SIMON, 
Altorneys for Defendant. 


Endorsed: Filed July 21, 1884. Rt. H. Lamson, clerk. 


And afterwards, to wit, on Wednesday, the 30th day of July, 
1884, the same being the 47th judicial day of the regular April 
term of said court—present, the Honorable Matthew P. Deady, 
United States district Judge, presiding—the following proceedings 
were had in said ease, to wit: 


z 


In the Circuit Court of the United States for the District of Oregon. 


Tue Orecontan Raitway Company, Limited, ) 
Us. No. L030. 
THe OrnkGON RAILWAY AND NAVIGATION COMPANY. ( 


Junty 30, 1884. 


Now, at this day, comes the defendant in the above-entitled cause, 
by Mr. Cyrus A. Dolph, of counsel, and, upon motion of said de- 
fendant, it is ordered that it be, and it hereby is, allowed to file an 
amended answer herein, which is now done. 


And afterwards, to wit, on the 50th day of July, 1884, there was 
duly filed in said court an amended answer in words and figures as 
follows, to wit: 


Amended Answer. 
In the Cireuit Court of the United States for the District of Oregon. 


THe OrneGontan Rattway Company, Limited, Plaintiff, 


is 


Tue Oregon Rattway AND NAVIGATION Company, Defendant. 


The defendant, by this its amended answer, by leave of the court 
filed, answers to the complaint: 

That it admits that the plaintiff, at the times in the complaint 
referred to, was and continues to be a corporation under the laws of 
Great Britain, having its registered office at Dundee, in Scotland; 
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but defendant denies that plaintiff was or is authorized or empow- 
ered by its articles of incorporation or memorandum of association 
to construct or own the railway in the complaint mentioned or any 
rallroad in the State of Oregon. 

That about the first day of August, ISS1, the president and assist- 
ant secretary of the defendant signed an instrument in writing and 
aflixed thereto defendant's corporate seal, which tnstruiment was in 
its terms such an indenture of lease as is described in the complaint, 
and is, in fact, the same instrument so deseribed; but defendant 
denies that ether plaintitl or defendant was at any time authorized 
by law to enter into said or any indenture of leasing; and defendant 

salle eos tliat both tae plarntifl and i fendant were without the 
12) power to enter into sueh contract; that the State of Oregon 

did not authorize or consent to such contract of leasing by 
the plaintitfor taking in lease by the defendant of the said railway, 
aud the said pretended agreement was unauthorized and void. 

That it is true defendant entered into the possession of the said 
railway and so continued under the said pretended lease to the 15th 
dav of Mav, 1SS4; but defendant denies thatit had or was thereafter 
In the pOssesslon of the said po rarpy rv or Is now in such possession, 
except as herein now stated, 

That on the said) loth day Ol Mav the defendant disavowed said 
pretended lease and disclaimed any obligation thereunder and 
offered to restore and tendered to the plaratitl the said railway prop 
erty; that thereupon plamtil requested defendant to continue in 
the possession of sald road and Operate the same to prevent losses 
which might otherwise result trom suddenly discontinuing such 
operation Upon the understanding threat the act of the defendant in 
so doing should in nowise be construcd as imposing any obligation 
upon defendant to pay rent therefor or as implying any obligation 
to pay such rent; that upon such request and understanding and 
not otherwise defendant consented to retain such possession fora 
period of six months from said date, provided it could do so with- 
out loss to itself; that in pursuance of said agreement and under- 
standing so had and in consideration of the same defendant has 
continued in possession of said road and has operated the same 
since said loth day ot May. 

That by the terms of said pretended lease there was to be paid to 
plaintitl by defendant £28,000 in semi-annual payments of £14,000 
each in advance on the loth days of November and May of each 
year. 

That defendant fully pric the rental! so provided for for the full 
period during whieh defendant held possession of said railway under 
said pretende | lease, Ly ne for the period ending Ol) the said loth 
day of May, ISS4, and it Is not true that any sum of money became 
due on said date or is owing to plaintilf from defendant. Where- 
fore defendant prays judgement for its costs and disbursements 
herein. 

DOLPH, BELLINGER, MALLORY & SIMON, 


Defendant's Attorie Ws. 


-_——— eee 4 chee 
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STATE or OREGON, # 
Cow ity of Multnomah, 


[, Theodore Wygant, being first duly sworn, say: Iam secretary of 
The Oregon Railway and Navigation Company, defendant above 
named; that I have read the foregoing amended answer, and believe 
the same to be true. 


THEODORE WYGANT. 


Subseribed and sworn to before me this 29th dav of July, ISS. 
=. 1. BU ME, 
[SEAL. | Notary Public in and for Oregon. 


Kadorsed: Filed July 30, 1SS4. KR. H. Lamson, clerk, by G. G. 
Gaminons, deputy. 


And afterwards, to wit, on the 3lst day of July, ISS4, there was 
duly filed in said court a stipulation in words and figures as follows, 
to wit: 


In the Cireuit Court of the Uiited States for the District of Oregon. 
Tne Orecontan Rattway Company, Limited, Plaintiff, 


THe Orecon RAtILway AND NAVIGATION COMPANY, Petendent, 4 


It is hereby stipulated by and between the parties hereto, by 
130) their respective allorieys, that the pelaadtuel shall have ten 
days in which to reply or plead to the answer of the defend- 
ant filed herein, 
Dated this 5lst day of July, ISs4 
W 1}. GILBERT. Oy Attorneys for Plaintiff 
DOLVPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Defendant. 


Endorsed: Filed July 31, 1554.) R. H. Lamson, clerk, by G. G, 
Gamimans, deputy. 


And afterwards, to wit,on the 11th day of August, ISS-4, there was 
duly filed in said court a motion in words and figures as follows, to 
wit: , 


In the Circuit Court of the United States for the Distriet of Oregon, 


THe Orecontan Raitway Cowpany, Limited, Plaintiff. 
’ 


THe Oxnecoxn RaItway AND NAVIGATION Company, Defendant. 


Now, on this day, comes the plaintiff, by Ais attorneys, and most 
respectfully moves the court to aoe the plaintiff herein until Sat- 
urday, the 16th day of August, at 10 a. m., 1854, in which to file an 
amended complaint in this cause 


]S—wZ55 


Se ae 


138 THE OREGON RAILWAY AND NAVIGATION CO. VS. 


First. Setting forth and showing more specifically the foreign law 
under which plaintiff claims to be an incorporated body and the 
rights, privileges, and franchises acquired by plaintiff thereunder. 

Second. By setting forth and showing the memorandum of asso- 
elation and the articles of association of plaintiff under said foreign 
law. 

Third. By setting forth and duly showing compliaace with said 
foreign iaw as to registration. 

Fourth. By setting forth and showing defendants’ articles of in- 
corporation and their right to enter into the lease in the original 
complatiat mentioned, 

ifths. Iby setting forth and pleading an offer of defendant to re- 
store the possession of said demised property mentioned in the com- 
plaint and of plaintiffs refusal to accept surrender of said lease and 
property, anid by pleading that said property as to value, eood COll- 
dition, repair, and equipment was not, at the time of said offer to 
restore possession, as when received by defendant and as contem- 
plated by said leasing 

Sixth. By setting forth and showing a certain agreement, with- 
out prejudice to said leasing and plaintifl’s rights thereunder, en- 
tered into between plaintiff? and defendant, under which defendant 
continued to use and operate said demilsed property, ania by showlng 
said agreement to be without prejudice to the rights of both parties 
to and under said leasing, said agreement being dated May loth, 
ISS-L. 

Seventh. Lastiy, by setting forth plaintiffs rights and powers to 
enter into the contract declared on both under the foreign law and 
the laws of this State and the United States. 


J. W. WHALLEY, 
Of Atlorneys for Plaintiff. 


And afterwards, on Monday, the I1th day of August, 1854, the 

same being the o2nd judicial day of the regular April term 

131 of said court—present, the Honorable Matthew P. Deady, 

— United States district Judge, presiding—the following pro- 
ceedings were had in said case, to wit: 


In the Cireuit Court of the United States for the District of ¢ yregon, 


THe OreGontan Raitway Company, Limited, ) 
v's. » No. 1035. 
Tne Orecon Ratmway anp Navication Company. } 


Aucust 1], 18S4. 


Now, at this day, comes the plaintiff in the above-entitled cause, 
by Mr. John W. Whatley, of counsel, and moves the court for leave 
to file an amended complaint so as to set forth the matters contained 
in the written motion now filed herein; and thereupon it is ordered 
that said motion be, and the same is hereby, allowed. 


er 
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And afterwards, to wit, on the 15th day of August, 1884, there 
was duly filed in said court an amended complaint in words and 
figures as follows, to wit: 


Ame nde d ¢ omplaint. 


In the Cireuit Court of the United States for the District of Oregon. 


THe Ornecoxtan Rattway Company, Limited, Plaintiff, 
is, 


THe Orecon Rattway ano Navigation Company, Defendant. 


The plaintiff, by this its amended complaint, complaining of the 
defendant, for cause of action alleges that at all the times herein- 
after stated the plaintiff was and is a corporetion ereated and exist- 
Ing as such under and by virtue of a certain act of Parliament of 
the United Kingdom of Great Britain and Ireland entitled “ An aet 
for the incorporation, regulation, and winding up of trading com- 
panies and other associations,’ 25 & 26 Viet., C. 59, and dated and 
passed 7th August, 1862, and of the acts amendatory thereof and 
supplementary thereto, and which act of Parliament is by said aet 
authorized to be cited as “ the comnpantes act ol 1862." 

That under and by section six of said “ the conrpanies act of 1862” 
it is provided as follows: “Any Sevelh OF tnore persous associated for 
any lawful purpose may, by subscribing their names to a memo- 
randum of association and otherwise complying with the requisition 
of this act In respect of registration, form an incorporated company 
with or without limited liability.” 

That by section eight of said “the companies act of 1562” it is 
further provided that “ where a COMM pany Is formed on the principle 
of having the liability of its members limited to the amount unpaid 
on their shares, hereinafter referred to asa company limited by 
shares, the memorandum of association shall contain the following 
things (that is to say): 

(1.) The name of the proposed company, with the addition of the 
word “ limited ” as the last word in such name. 

(2.) That part of the United Kingdom, whether Eng.and, Scot- 
land, or Ireland, in which the registered office of the company is 
proposed to be situate. 

(3.) The objects for which the proposed company is to be estab- 
lished. 

(4.) A declaration that the liability of the members 1s lim- 

ited. 
152 (5.) The amount of capital with which the company pro- 
poses to be registered, divided into shares of a certain fixed 
amount. 

Subject to the following regulations: 

(1.) That no subscriber shall take less than one share. 

(2.) That each subseriber of the memorandum of association shall 
write Opposite to his name the number of shares he takes. 

That under and by section nine of said “ the companies act of 
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1862” it is further provided that “where a company is formed on 
the principle of having the liability of its members limited to such 
amount as the members respectively undertake to contribute to the 
assets of the COMpany, in the event of the same being wound U}), 
hereinafter referred to as a COMM pany limited by guarantee, the 
memorandum of association shall contain the following things (that 
Is to Say): 

(1.) The name of the proposed company, with the addition of the 
word “limited” as the last word in such name, 

(2.) The part of the United Kingdom, whether England, Scot- 
land, or Ireland, in which the registered oftice of the company ts 
proposed to be situate. 

(3.) The objects for which the proposed company is to be estab- 
lished. | 

(4.) A deelaration that each member undertakes to contribute to 
the assets of the COMPANY, in the event of the same being wound up 
during the time that he is a member or within ene vear afterwards, 
for pavinent of the debts and liabilities of the COMMpany Con- 


tracted before the time at which he ceases to be a member, and of 


the costs, charges, and expenses of winding up the company,and for 
the adjustment of the rights of the contributors among themselves, 
such amount as Way be required, hot exceeding il specified amount. 

That by section eleven of said “ the companies act of 18627 it Is 
further provided that the’ memorandum of association shall bear 
the same stamp as if it were a deed, and shall be signed by each 
subscriber in the presence of and be attested by one witness ai least, 
and that attestation shall be a suflicient attestation In Seotland as 
wellasin England and Treland. It shall, when registered, bind 
the company and the members thereof to the same extent as if each 
member had subseribed liis name and atlixed his seal thereto and 
there were in the memorandum contained, ti the part Ol himseif, 
his heirs, executors, and adminstrators, a covenant to observe all 
the conditions of such memorandum, subject to the provisions of this 
act.” 

That by section fourteen of said “the companies act of 1862” it 
is further provided tliat the “ memorandum of association may, 1 
the case of a company limited by shares, and shall in the ease of a 
company limited by guarantee or unlimited, be accompanied when 
registered by articles of association slened by the subseribers to the 
memorandum of association, and prescribing such regulations for 
the company as the subscribers to the memorandum of association 
deemexpedient; thearticles shall be expressed in separate paragraphs, 
numbered arithmetically; they may adopt all or any of the condi- 
tions contained in the table marked (A)in the first schedule hereto: 
they shall in the case of a company, whether limited by guarantee 
or unlimited, that hasa capital divided into shares, state the amount 
of capital with which the company proposes to be registered, and in 
the case of a company, whether limited by guarantee or unlimited, 
that has not a capital divided into shares, state the number of mem- 
bers with which the COMPANY Proposes to be registered, for the 
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purpose of enabling the registrar to determine the fees payable on 
registration.” 
Jo In a company limited by guarantee or unlimited and hav- 
ing a capital divided into shares each subscriber shall take 
one share at the least and shall write opposite to his name in the 
memorandum of association the number of shares he takes. 

That by section sixteen of said “ the companies act of 1862” it is 
further provided that “ the articles of association shall be printed : 
thev shall bear the same stamp as if they were contained in a deed, 
and shall be signed by each subscriber in the presence of and be 
attested by one witness at the least, and such attestation shall bea 
suflicient attestation in Scotland, as well asin England and Treland : 
when registered thev shall bind the company and the members 
thereof to the same extent as if each member had subscribed his 
name and affixed his seal thereto and there were in such articles 
contained a covenant on the part of himself, lis heirs, executors, 
and administrators, to conform to all the regulations contained in 
such articles, subject to the provisions of this act, and all moneys 
pavable by any member to the Company Th pursudatice of the con- 
ditions and regulations of tie company or any ef such conditions 
or regulations shall be deemed to be a debt due from such member 
to the company, and in England and Ireland to be in the nature of 
a specialty debt.” 

That by section seventeen of said “ the companies act of 1862” it 
is further provided that “the memorandum of association and the 
articles of association, if any, shall be delivered to the registrar of 


joint-stock companies mentioned herein, who shall retain and reg- 


ister the same. There shall be paid to the registrar by a company 
having a capital divided into shares, tn respect of the several mat- 
ters mentioned 1) the table marked l} ' In the lirst schedule hereto, 
the several fees therein specitied, or such smaller fees as the board of 
trade may from time to time direct, and by a company not having 
a capital divided into shares, in respect of the several matters men- 
tioned in the table marked ‘Cin the first schedule hereto, the sev- 
erual fees therein specified, or such smaller fees as the board of trade 
mav from time to time direct. All fees paid to the said registrar in 
pursuance of this act shall be paid into the receipt of her majestv’s 
exchequer and be earried to the aceount of the consolidated fund of 
the United Kingdom of Great Britain and Ireland.” 

That by section eighteen of said “the companies act of 1862” it is 
further provided that “upon the registration of the memorandum of 
association and of the articles of association, in the CASES wher » arti- 
cles of association are required by this act or by the desire of the 
parties to be registered, the registrar shail certify under his hand that 
the company Is Incorporated, and in the case of a limited COMPAL 
that the company is limited. The subseribers of the memorandum 
of association, together with such other Persons as ray from time to 
time become members of the COMmMnDAanyY, shall thereupon ve a body 
corporate by the naine contained in the memorandum of association, 
capable forthwith of exercising all the functions of an incorporated 
company, and having perpetual succession and a common seal, with 
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power to hold lands, but with such liability on the part of the mem- 
bers to contribute to the assets of the company in the event of the 
same being wound up as is hereinafter mentioned. A certificate of 
the incorporation of any company given by the registrar shall be 
conclusive evidence that all the reqnisitions of this act in respect of 


registration have been complied with.” 
And plaintiff? alleges tuat on the 30th day of April, ISSO. in pur- 


suance of the provisions of law in the said the * companies act of 


1S62,” hereinbefore mentioned, and of the other provislous of said 
act and ef the acts supplementary thereto and amendatory thereof, 
acertain memorandum of association, entitled a memorandum of 
association of the Oregonian Railway Company, Limited, was made 
and entered into and duly exeented by the following-named 
lo persons, viz: Airlie, of Cortachy Castle, Nerriemuir, in the 
county of Forfar; William Lowson,of Dundee,in the county 
of Forfar, merchant; Thomas Il. Cox. of Dundee, in the county of 
forfar, merchant; Jolin Long, of Kimbrae, Newport, in the county 
of Fife, newspaper proprietor; P.M. Cochrane, of Dundee, in the 
county of Forfar, merchant; Alex. Henderson, of Dundee, in tie 
COUTLY of lortar, merchant " Alex. Nicoll, ot Dundee, it) the county 
of Forfar, merchant; James Stevenson, of Dundee, in the county of 
Forfar, dver: John M. Watson, of Dundee, in the county of Forfar, 
stock broker; Wm. M. Mekenzie, of Dundee, in the county of For- 
far, stock broker; which memorandum of association is in the words 
and figures to the effect following—that Is to say: 


Looe “3 The Compan “ Acts—]862. ISG], and i ig 
Company limited by shares. 


Memorandum ob Association oft the Oregonian Railway Company, 


Limite (d. 


1. The name of the company is the “Oregonian Railway Com- 
pany, Limited.” 

2. The registered office of the company wil: be situate in Seot- 
land.” ; 

&o. The objects for which the company is established are— 

First. The building, constructing, reconstructing, diverting, 
equipping, owning, Operating, leasing, or selling, transferring or 
disposing of, or purchasing or otherwise acquiring, holding, aud 
operating, or otherwise using, working, or dealing in all or any such 
railway or railway s,raliroad or railroads, in the State of ( yregon and 
the Ter ritory ot Washington, in the United States of America, or In 
either of them. or between such pollts In said State or Territory, or 
elsewhere in) North America, as may from time to time be resolved 
or determined upon by said company, and the carrving of passen- 
ger, goods, and mineral,and all other tratlic and freight on and the 
doing and performing of all other acts, deeds, and other operations 
connected with railways and railroads in the said State and Terri- 
tory or either of them or elsewhere in North Ameriea. 


—_~— = 
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Second. The building, constructing. equipping,owning, and operat- 
ing, or the leasing, selling, transferring, holding, or acquiring, by 
purchase or otherwise, and the working and using of one or more 
lines or portions of lines of railroad or railway or parts thereof from 
(first) the city of Portland or the city of Astoria, in the State of Ore- 
gon, United States of America, or from either or both of said cities, 
vr from some other point or place on the Willamette or Columbia 
rivers, In said State of Oregon, through any part or portion of the 
said State of Oregon lying west or south of the Cascade range of 
mountains, in said State, to some point at or near, in or upon, said 
Cascade range of nountains; (second) from thence or from any part or 
portion of the western or southwestern part of said State of Oregon 
to and across and to the east side of said Cascade range of mount- 
ains, through a passin said mountainsat or near that fork or branch 
of the Willamette river, in said State of Oregon, known as the Mid- 
dle fork or branch of said river, or through some other ThISS in said 
mountains within one hundred miles north or south of said 
Middle fork or braneh of said river where shall —found to be, 
on actual survey, the easiest and most practical route across 

the Cascade range of mountains; (third) thence through 
1360s that portion of said State of Oregon lying east of said Cascade 

range of mountains and on through the Territories of Wash- 
ington or Idaho, or the States of Nevada and California, in the 
United States of America, or through all or any one or more of said 
States or Territories, to a connection with or without making any 
connection with any other railway or railways In either of said States 
of Oregon, California, or Nevada or Territories of Washington or 
Idaho, and with or without one or more branch lines (a) running 
north, south, east, or west from said main line on the east side of 
suid Cascade range of mountains, or (4) running from = said main 
line on the west side of said Cascade range, in said State of Oregon, 
forming a junction or one or more junctions with said matn line at 
one or more points to a terminus in said portion of the State of Ore- 
gon west of said Cascade range of mountains, or to a Junction with 
said main line, or to a terminus or termini at one or more seaports 
on the shores of the Pacific Ocean, all as may from time to time be 
determined by actual surveys; as also to purchase, build, construct, 
owl, equip, and Operate, or to enter Into agreements torun over, or 
to lease (1) any line or lines, branch or branches, of railway or rail- 
wavs, railroad or railroads, that may connect with or become attached 
to or meet or become part of the said main line or its main branch 
Or any oft its branches hereinbefere designated, or (2) such other 
main or branch line or lines or extensions of any railway or railways, 
railroad or railroads, made in connection with this company’s main 
line or of any of its branches or separate and distinct therefrom, all 
in such manner of way or form and on such terms as this said 
company shall from time to time deem advisable and for its interests, 
and the doing and performing of all other operations connected with 
said designated railway or railways, railroad or railroads, or branches 
thereof, or in connection with other railways of a similar or differ- 
ent nature, the doing and performing of which this said company 
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shall at any time deem advisable and for its interest in the carry- 
Ing on of its business. 

Third. The building, constructing, purchasing, or otherwise ac- 
quiring, holding, equipping, owning, and eperating, or the leasing 
and operating, or the leasing, equipping, and operating, or the sell- 
ing, transferring, or otherwise disposing of and the working and 
using of any other railway or railroad, or of any wharves, jetties, 
steamboat or steamship, stage, or of any canals, locks, bridges, clay 
road, plank road, turnpike. hack, truck, or express lines, or any 
other line, lines, or merns for the transportation of freight Or pas- 
sengers, or either or both, now constructed or operated in whole or 
1 part or which may be hereafter constructed or operated in whole 
or in part in either of the said States of Oregon, California, or Nevada 
or said Territories of Washington or Idaho, and that whether in 
connection with or separate and distinet from and asa line or means 
independent of said railway or railways, railroad or railroads, so to 
be built, constructed, purchased, owned, equipped, or operated as 
aforesaid by this company. 

Fourth. The entering into agreements for and. the taking, hold- 
ing, or the guaranteeing of bonds, shares, debentures, dividends, or 
mortgages and other indebtedness of any other railway or railroad 
COMpany oF companies, or of any canals, locks, bridges, clay road, 
plank road, turnpike, steamboat, steamship, stage, express, or tele- 
graph companies in the United States of America or Dominion of 
Canada. 

litth. The entering into agreements with any person, persons, 
firm, copartnership, company, or corporation that may be the owners 
and operators or the operators of any railway, railroad, steamboat, 
steamship, CXPECSs, hack, truck, or stave line or lines, canals, locks, 
bridges, clay road, plank road, turnpike, or any other means of trans- 
porting freight or passengers, or either or both, and who may be 

Inany manner or form engaged in the business or occupa- 
log) so tion of common ecarriers or the transportation of freight and 

passengers, or either or both, for the prorating in fares and 
freights, or either or both, or for the Joint use, occupation, and en- 
joyment of their several lines or the branches thereof, or of any or all 
other property, both real, personal, or both, owned or used by them 
or either of them respective lv, or tor the operating their resp clive 
lines on Joint purse, or im any other manner and form for the mu- 
tual or Joint or the mutual and joint transportation of freight and 
passengers, or either or both, over their respective lines of transper- 
tation. 


Sixth. The building, constructing, equipping, owning, operating, 
leasing, selling, transferring, or otherwise disposing of, purchasing, 


or otherwise acqul Ing, holding, nil operating, or otherwise using, 
working, or dealing in any telegraph or telephone line or lines, or 
any warehouse or warehouses, or building or buildings for receiving 
or storing grain or other produce in any manner connected with or 
unconnected with or requisite, necessary, or convenient for the 
operation of the main oer any branch: line of railway, railroad, or of 
any other Ineabs, Mahner, or line of transportation, constructed, 


THE OREGONIAN RAILWAY CO. (LIMITED). 145 


built, leased, or in any manner operated by or in connection with 
this COM pany In av manner or form whatsoever. 

Seventh. The acquiring, by purchase or otherwise or by dona- 
tions or gifts, of such real and personal property as this company 
may find requisite, necessary, or convenient for carrying into effect 
fully and completely the objects of the company and the transae- 
tion of its business, and to hold and dispose of the same at the 
pleasure of this company, and the acquiring, holding, leasing, trans- 
ferring, and otherwise using and disposing of any real or personal 
property of whatever nature or of any rigtits and privils ves acquired 
or Which from tinre to time — be acquired by the COTM Pay OF which 
mmav be given, granted, or conveyed to it for the purpose of aiding 
It in the construction and operation of its ator said line or lines of 
railway or branches thereof or extensions therefrom or for any or 
different purpose whatsoever; as also the oe under the laws 
Gf the States of Oregon, Nevada, or ‘aliformia, or the Territories of 
Washington and Idaho, or any other States or 1 rritories in the 
United States; under the laws of the United States, or under the 
laws of the Dominion or of any Province of Canada, or under the 
laws of anv oOhe Or more or all of them, of such real or personal 
property or the riglit to the use or oce ipration of the same by iip- 
propriation or es ” such manne: as is now or may hereafter 
and _— time to time be provided by the laws of either of the said 
States or ‘Territories thy the United States or by the laws of the 
United States or by the laws of the Dominion or of any Province of 
Canada, or etther one or more or of all of them 

laghth. The borrowing of money in the United States of America 
or in the United Kingdom of Great Britain and T[reland or in 
europe rr elsewhere on or on the securit \ (first) of bonds of promis- 
si) ry hnoetes or cde by ntures or othe ro dees OF obligations of the Colli- 
pany, OF Tseconad ) of bonds or rolnissory notes of other deeds or 
obligations of thi Company, Conlalning wiso or aoparatery secured 
by Inortgvage or trust deed of all or ahiy portion (i! | ic Cotapany s 
propre riy and assets, real or personal, or on all or any portion of its 
property and assets, real or personal, and of or on all or any of 
Its franchises, POWEers, and peri lleges: or (third) of bonds or tmoert- 
B bart cht Venu Ss, as also the rauisiug ol nied ge CUP Toney by the 
creation and issue of preference shares, or by the creation and issue 
of cuaranteed shares, or by any other means or in uny other manner 
‘form which the company at any Jime deem advisable. 

Ninth. The amalgamating or otherwise uniting the company with 

ais other railway, rallroad, steamboat, steamship, canal, lock, 

ISS bridge, stage, hack, truck, express, or telegraph or telephone 

company, or any other company or institution engaged In 

the business of the Lransportautions Ol ine lorlit OF Pussengeers OF both 

wliose objects shall be wholly Fr partiaily similar to those of this 

company or absorbing any such other company or ‘nstitution or 

purchasing or acquiring its business en any terms and In any 
Mahner, 

Tenth. The earrying on of the business of common carriers and 
the fixing and exaction of tolls and freights and the transacting and 
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doing of all such other matters and things as the company shall 
from time to time consider conducive or incidental to the above 
objects or any of them; but the company shall not do anything 
whereby the limitation of the liability ef its members shall be preju- 
diced ; and, 

Lastly, the doing whatever else may be from time to time sanc- 
tioned by a special resolution of the company. 

4. The liability of the members is limited. 

5. The capital of the company ts one hundred and sixty thousand 
pounds, divided into sixteen thousand shares of ten pounds each. 

We, the several persons whose names and addresses are sub- 
scribed, are desirous of be Lhigy formed Into a COMPANY 1) pursuance 
of this memorandum of association, and we respecttully agree to 
take the number of shares in the capital of the conipany set opposite 
our respective Hames 

Dated this thirteenth day of April, eighteen hundred and eighty 


years. 
ay 
Names, addresses, and ce scription of subseribers . 
4, 
\ of vel ‘ iN r ! 1 . 7 i lim 
\\ un Lawser f Deas ‘ \ | there! bias Lin 
Phomas Tl: Cox f 2) i I him 
Jobn Lens Ini Yew a ’ | 
I q*] 1iMy 
. =, [daar | i 1M) 
Alex. ilen ( Duar ' ' lin 
A : Ni 1) jit . i i ! 1M) 
da 2 Stes ' Pdrye ’ | i lam 
| i ‘| Wa ! 1) Mhel i i r ‘ 1iM) 
William Macker Dua I ee 4) 
| 4 | " tr byt) 


Witness to the above signatures: 
WM. ARTHUR BELL, 
Apprentice fo M, SSIS, Pattulo ay Thornton. 
Nol it (fore. | Bank Sreet, Dundee 


That on the said 50th day Ol April, ISSO. in pursuance of the pro- 
Visions of law in the said “the companies act of 1862.” hereinbe- 
fore mentioned, and of the other provisions of the acts supplementary 
thereto and amendatory thereof, and contemporaneously with the 
execution of thr memorandum Ol association aforesaid, the sald 
Airhe, of Cortachy Castle, Kerriemuir,in the county of Forfar: Wil- 
liam Lowson,of Dundee, in the county of Forfar. werehant: Thomas 
If. Cox, of Dundee, in the county of Fortar, merchant; John Ley, 


of Kimbrae, Newport, in the county of Fife, hewWspaper proprietor ; 
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P. M. Cochrane, of Dundee, in the county of Forfar, merchant; Alex. 

llenderson, of Dundee, in the county of Forfar, merchant; 
150) Alex. R. Nicoll, of Dundee, in the county of Forfar, merchant; 

James Stevenson, of Dundee, in the county of Forfar, dyer ; 
Join M. Watson, of Dundee, in the county of Forfar, stockbroker ; 
William Mehkenzie, of Dundee, in the county of Forfar, stockbroker, 
did enter inte and make and duly execute artieles of association, as 
required by said acts, and thereupon did, on the said SOth day of 
April, ISSO, dulv deliver them to the registrar of joint-stock com- 
panies, as required by section seventeen of said “ the companies act 
of 1862," who thereupon did duly retain and register the said 
memorandum and articles of association, and did duly thereupon 
certify under lis hand the said “ The Oregonian Railway Company, 
Limited,” to be incorporated and said company to be limited, which 
articles of association are in the words and figures and to the effect 
following —that is to say 


140 Articles of Association of the Oregonian Railway Company, 
Limited. 


1. The regulations of table A in the “rst schedule to “the com- 
panies act, 1862,” shall not apply to this company, except so far as 
the sume are repeated or contained in these arucleés. 


Capita 


2. The original capital shall be £160,000, divided into 16,000 
shares of £10 each, whieh, so far as not subseribed for in the memo- 
randutm and articles of association, nav be allotted and issued to 
such Persons iis the directors Mav col sider prop r 

». The registered holders of shares in the company for the time 
being, Whatever the number issued or subseribed, shall be and con- 
tinue associated, and the businessof the company may be at once com- 
meneed, and the regulations lor the management ol the company 
shall be in force. Every person to whom any share or shares shall 
have been allotted in consequence of any application from him shall 
be deemed to be a member of the COMPANY, along with all sabserib- 
Ing mem be rs, and shall be entered as a member Upon the reyister 
of members. 

4. The company may, by the resolution of a general meeting, iIn- 
crease its capital beyond the amount mentioned in the memorandum 
OF associallon by the creation of new shares of such amounts por 
share and lt} the ager gate and Onl suc terths as such resolution 
shall direct; and any new capital so created may carry such prefer- 
ential right to dividend or such priority in’ the distribution of 
assets or be subject to such postponement of dividends or in the dis- 
tribution Of assets as any resolution of a general Inceting passed 
previously to its Issue shall direct bul, suave as ator said, all new 
capital shall be subject to the Saithe Proy “lots itt all respects as if it 
had been part of the ordinary capital mentioned in the memorandum 


of assoclation. 
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The shares or any class of shares may from time to time be 
consolidated into a smaller number of shares or divided into a larger 
number QO} share sor the (’ ipital may be rt duce d by such rt ylutions 
and proceedings as the law requires. 


y 
shares 


6. If several persons are registered as joint holders of any share, 
any one of such persons may give effectual receipts for any dividend 
payable in respect of such share or for any interest on prepaid ealls 

7. Every member shall be entitled to a certificate, under the com- 
mon seal of thie COMM ANN, spy CLIN Ine the share orshares held by lim 

and the amount paid up or deemed to - paid up thereon ; 
1-4] and if such eertificate be worn out or lost it may be renewed on 

payment of five shi 
may prescribe. 

The company shall not be bound by or recognize, even though 
having notice thereof, any other right in respect of a’share than an 
absolute right thereto in the registered holder thereof tor the time 
being, and such right I cuse of transmission as hereinafter men- 
tioned. 


- a BS os 
ines or such iess sum as the directors 


Transfer of shares. 


The instrume nt of trahster of any shar 1h) the COMPANY shall 
be executed both by the transterrer and the transferee, and the trans: 
ferrer shall be deem 7 tO remand tia holed root stieh stisure mrtil the 
name of the transferee is entered in the register book in respect 
thereof, 

10. All transfers of sheres of the e Dipany shall be valid and 
effectual if exeente 7 according 10 this Usual mode Ont ¢ xeceuting such 
instruments by the law of Scotland or by the law of England or 
partly according to the ome and arthy according to the other 

11. The directors may decline to register any transfer of shares 
made by a member who is inde bted to the com pan yor to any per- 
son not approved by th th. 

ro. livery deed of trarisfer must be left at the office of the com- 
pany to be reoistered, accoms panied with such evidence as the di- 
rectors may rensonab] V require to prove the title of the transferrer 
and with the pavinent of such fee as the directors shall from time 
to time determine, and thereupon the company, subject to the 
powers Ve sted In the cline ClLOrs by thie Hm mediately preceding article, 
shall register lie transferee as a shareholder and retain the deed of 
transier. 

13. In ho Case shall the directors be hound oO enauire into the 
validity, authority, legal effect, or genuineness of any deed of trans- 
fer produced by a person claiming as a transferee of any share in 
accordance with these articles. and. whethr I thev abstain from so 
enquiring or do so enquire and are misled, the transferrer shall have 
ho claim wh: itsoever Upon the company in respect of the shi: are, Ca- 
cept lor the ll vidends previously declared in respect thereof, but 
only, if at all, upon the transferee. 


THE OREGONIAN RAILWAY CO. (LIMITED). 149 


14. The transfer books may be closed during the fourteen days 
immediately preceding any general meeting or any issue of new 
shares. 


‘Transmission of shares. 


15. The executors or administrators of a deceased Lhie mber shall 
be the only persons recognized by the company as having any title 
to his shares. 

lf. Any person becoming entitled to a share in consequence of 
the death or bankruptey Ol cLIEV Phat mber or in cohsequence of the 
marriage of any temale member may, upon such evidence being 
produced as may from time to time be required by the directors, 
either be registered himself as a mermbe r or execute a transfer of 
the share to his nominee, subject to the upproval of said nominee 
by the directors. 


‘ ? ’ 
( alls on, shares, 


17. The directors may from time to time make such calls upon 
the members in) respect of all moneys unpaid on their shares us 
they may think fit, provided that four weeks’ notice at least is given 
of each call. 

1S. Each member shall be liable to pay the amount of calls so 
made to the persons and at the times and places appointed by the 

directors, and in case of default to pay interest for the same 
142) oat the rate of £10 per cent. per annum from the day ap- 

pointed for paavin ‘hit thereof to the time of the actual pury- 
ment, and joint holders of shares shall be so liable severally as well 
as jointly in respect of all calls thereon. 

1%. The directors may, if they think fil, receive from any mem- 
ber willing to advance the same all or any partof the moneys pay- 
able Upon the shares held by hie bevond the sums actually Called 
Uy, and the Moneys so paid In advance or so much thereof as shall 
from time to time exceed the amount of the ealis then made apon 
the shares in) respect of which such advance shall have hee n made 
mavV., as the directors and the members prc Ing thesame Mav aeree, be 
treated either iis pavinents I ndvance m re spect of <uch shares, Cli- 
titling the holders thereof for the time b ing to dividends at the 
same rates as if such moneys bad been paid up in) pursuance of 
tyion such terms as the members 
Tlie 


’ 
* 
ii 


ie directors shall agree upon. 


calls. or as loans at such interest a 
paving such sums In advance and 


Lien on shares 


20. The,ecompany shall have a first charge or paramount lien on 
all shares for all moneys due to it from the holder or any of the 
joint holders thereof, either alone or ] inthy with anv ¢ ther prersoli, 
including al] ealls the resolution for Which shall have beei passed 
by the directors, although the times appointed for their payment 
mav not have arrived. 

21. Such lien may be made available by a sale of all or any of the 
shares subject to it, provided that no such sale shall be made except 
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under a resolution of the directors and until notice in writing shall 
have been given to the indebted member or his executors or admin- 
istrators requiring him or them to pay the amount for the time 
being due to the COMpPany, and defauit shall have been made for 
twenty-eight days from such notice In paying the sums thereby re- 
quired to be paid, 

22 In case of such sale the dtreetors shall apply the clear pro- 
ceeds, after the payment ef any expenses, In or towards satisfaction 
of such debt, and the residue, if any, shall be patd to the late mem- 


ber, his «executors, administrators, or assigns, 


Forfeiture of shares, 


25. Ifany member fails to pay any eall on the day appointed for 
payment thereof, the directors may at any time thereafter, dur- 
ing such time as the call shall remain unpaid, serve a notice on him 
requiring him to pay such eall, together with the interest and any 
expenses that may have accrued by reason of such non-payment. 

24. The notice shall name a further dav, not less than fourteen 
days after the day first appornted, on or before which such eall and 
all interest and expenses acerued by reason of such non-payment 
are to be partd., It shall also name the place where pavinnent is to be 
made, the place so named being either the registered office of the 
company or some other place at which the calls of the company are 
usually made payable. “Phe notice also shall state that in the event 
of non-payment at or before the time and at the place appointed the 
shares in respect of which such call was made will be liable to be 
lorfeited, 

rt If the 1 ‘| isitions of any sieh notice is aforesaid he not com- 
plied with, any share tn respect of which sueh notice shall have been 
given nav atany time thereafter, before payment of any calls, in- 
terest, nid CX Pelises due im re spect thereof shall have been made, 
be forferted by a resolution of the directors to that effect. 

26. Tf any such person as mentioned in article 16 shall not, during 

three months after berg thereto required by notice from the 
1h directors, be registered or cause a nominee to be registered 

under that article, or if, for six months after the death or 
bankruptey of i member or marriage of il female member. ho per- 
son shall be registered tn respect of lis or her shares under article 
16, the shares may be forfeited by a resolution of the direetors to 
that effect, together with all dividends declared thereon sinee the 
Ceath, hank ruptey, or hiarriage of the late member. 

$4. Any lorferted share shall be dk emed to be the property of the 
company and may be resold, re-allotted, or disposed of in such 
manner as the directors shall think fit. 

28. Any member whose shares have been forfeited shall notwith- 
standing be lable to pay to the company all calls owing upon such 
shares at the time of forfeiture and the interest thereon. 

20. A certificate In writing, under the seal of the company and 
the hands of two directors and countersigned by the secretary, that 
a share has been duly forfeited in pursuance of the regulations of 
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the company or sold under article 21 shall be conclusive evidence 
of such forteiture or sale, and also in favor of the purchaser of its 
regularity and validity, so that the remedy of any person aggrieved 
shall be against the company and in damages only, and an entry 
of every such certificate shall be made in the minutes of the pro- 
ceedings of the directors. 

oOo, On any sule by the directors of forfeited shares or of shares 
sold under article 21 the purchaser shall be registered as the pro- 
prietor of the shares, and shall receive a certificate of such pro- 
prietorship under article 7, and shall hold the shares discharged 
from all calls due prior to his purchase, and he shall not be bound 
to see to the application of the purchase-money. 

Ol. The directors may in their discretion remit or-annul the for- 
feiture of any share within one year from the date thereof upon 
payment of all monies due to the company trom the late holder or 
holders of such share or shares and all expenses incutred in rela- 
tion to such forfeiture. 


Share warrants. 


62. The company may issue share warrants in respect of paid-up 
shares. Subject to the provisions of these articles and of the com- 
panies act, 1867, the bearer of a share warrant shall be deemed to 
be a member of the company to the full extent. 

o3. The stamp duty on every share warrant and all other expenses 
of or incident to its issue shall be borne by the person applying 
for it. 

Oo4. In the case of the loss of any share warrant a new one may 
be issued to the person claiming In respect of it or such person may 
be entered in the register of members, but only on his producing 
such evidence of his title and of the loss of his warrant as the 
directors shall consider satisfactory and on his giving to the com- 
pany such indemnity, with or without security, as the directors shall 
require. 

General meetings. 


30. The first ordinary general meeting shall be held at such time 
within four months after the incorporation of the company as the 
directors may determine, and thereafter an ordinary veneral mieet- 
ing shall be held annually at such time and place as the directors 
may annually determine. 

36. The directors may, whenever they think fit, and they shall, 
upon a requisition made in writing by four or more members of 
the company holding in the aggregate shares to the nominal amount 
of one-tenth of the issued capital for time being of the company, 

convene an extraordinary general meeting. 
14) 37. Any requisition made by the members shall express 
the object of the meeting proposed to be: called, and shall be 
left at the registered office of the company, but no member shall be 
qualified to sign a requisition who shall be under the disabilities 
mentioned in article 51 and article 52 or any of thet. 
38. Upon the receipt of such requisition the directors shall forth- 
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with proceed to convene an extraordinary general meeting. If they 
do not proceed to convene the same within fourteen days from the 
date of the requisition, the requisitionists or any other four or more 
members holding the required amount of shares may themselves 
convene an extraordinary general meeting. 

39. The directors or members convening any meeting shall give’ 
seven days’ notice at least, specifving the place, the day, and the 
hour of meeting, and in case of special business the general nature 
of such business, to the members in manner hereinafter mentioned 
or in such other manner, if anv, as may be prescribed by the com- 
pany in general meeting; but the non-receipt of such notice shall 
not invalidate the proces dings at any gene ral meeting. 

40. All business shall be deemed special that is transacted at an 
extraordinary meeting as well as all business that is transacted at 
iin) ordinary meeting, with the exception of choosing al chairman 
df necessary), sanctioning a dividend, electing directors and officers, 
considering the accounts and the report of the directors, and pass- 
Ing any resolution relating to or arising out of the subject-matter of 
such report. 

Proceedings at general meetings. 


41. No business shall be transaeted at any ceneral meeting, except 
the choice of a chairman (if necessary) and the declaration of a 
dividend, unless four members shall be present in person or by 
Proxy at the time when the meeting proceeds to such business, 

42. If within half an hour from the time appointed for the meet- 
Ing a quorum (as defined by the clause immiediately preeeding) be 
nol present the mee tre, if convened pon the requisition of bicmM- 
bers, shall be dissolved, Li) any other case it shall stand adjourned 
to the same day In the next week. at the same time and place, and 
if at such adjourned meeting a quorum be not present it shail be 
adjourn d sine die, 

de>. The chairman (if any bof the I) mara of directors shall preside 
as chairman at every general meeting of the company. 

44. Hf there is no such chairman, or if at anv meeting he is not 
present within fifteen minutes after the time appointed for holding 
the mecting, the directors present shall choose one of their oOWll 
number to act as chairman and, that failing, the members present 
and entitled to vote shall appolnt some one of their own number to 
be chairman. 

15. Phe chairman may, with the consent of the meeting, adjourn 
any meeting from time to time and from place to place, but no busi- 
ness shall be transacted at any adjourned meeting other than the 
business left unfinished at the meeting from which the adjournment 
took place. 

46. At any general meeting, unless a poll is demanded by at Jeast 
three of the menibers present in person or by proxy and entitled to 
vote, a declaration by the chairman that a resolution has been ear- 
ried, and an entry to that etlect in the book of proceedings of the 
company, shall be suflicient evidence of the fact without proof of 
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the number or proportion of votes recorded in favor or against such 
resolution. 

145 47. If a poll is demanded by three or more members 
present In person or by proxy and entitled to vote it shall be 

taken in such manner as the chairman directs, and the result of such 

poll as deelared by the chairman shall be deemed to be the resolu- 

tion of the company in general meeting. 

48. Minutes shall be made in books provided for the purpose of 
all resolutions and proceedings of general meetings, and any such 
minutes, if signed by any person purporting to be chairman of the 
Ineeting to which they relate or by any other person present thereat 
and appointed by the board of directors to sign the same in his 
place, shall be receivable as evidence of the facts therein stated with- 
out further proof; but if such minutes be signed otherwise than by 
the chairman of the meeting to which Lhiey relate they shall be read 
to the next succeeding meeting, and on being found or made correct 
shall be signed by the chairman thereof. 


Votes of members. 


49. Every member shall have one vote for every share held by 
him, and in case of an equality of votes at any general meeting or 
poll the chairman shall, in addition to the votes to which he other- 
Wise may be entitled, have another or casting vote. 

OU. If two or more persons are jointly entitled toa share or shares 
the member whose name stands first on the register of members as 
one of the holders of such share or shares and no other shall be en- 
titled to vote in respect ol the same. 

D1. If any member is an infant, pupil, minor, married woman, 
lunatic, or person of unsound mind he or she may vote by his or 
her euardian, tutor, husband, committee, or legal curator or by 
any one of them, if more than one, such person having pre- 
viously furnished to the direetors such evidence as they shall re- 
quire of his title to represent such member 

52. No member shall be entitled to vote at any general meeting 
unless all eallsalue from him have been paid, and no member shall 
be entitled to vote in respect of any share that he has acquired by 
transfer at any meeting held after the expiration of four months 
from the registration of the company unless he has been possessed 
of the share in respect of which he claims to vote for at least three 
months previously to the time of holding the meeting at which he 
proposes to vote. 

53. Votes may be given either personally or by proxy. No per- 
son shall be appointed a proxy who is not a member of the com- 
pany. 

54. The instrument appointing a proxy shall be deposited at the 
registered othice of the company het less than three clear days be- 
fore the time for holding any mecting at which the person named 
in such instrument proposes to vote. Proxies may either be for one 
meeting or generally for all meetings. 

55. The instrument appointing a proxy shall be signed by the 

20—2355 


154 THE OREGON RAILWAY AND NAVIGATION CO. VS. 


party making such appointment and be in the following form, with 
such variation as circumstances may require: 


“The Oregonian Railway Company, Limited. 


+ 


,in the county of ——, being a member of 
the Oregonian Railway Company, Limited, hereby appoint 
—— as my proxy to vote for me and on my behalf at (the or all 
ordinary or extraordinary, as the case may be) general meeting (or 

mvetings, as the case may be) of the company to be held on 


‘|, — —_, of 


146 the — day of —— and at any adjournment thereof (or to be 
held at any time hereafter, as the case may be). 
“As witness my hand this — day of ——, 18—. 


Directors and adoption of agreements. 


56. Every member holding not less than two hundred shares of 
the company upon which all calls for the time being shall have 
been paid shall be eligible as a director. 

o7. The number of directors shall not be less than three or more 
than six, but this clause shall be construed as being only directory, 
and the continuing directors may act, notwithstanding any number 
of vacancies. 

OS. The first directors shall be the Right Ilon’ble the Earl of 
Airlie, kk. ‘T., Cortachy Castle, near Kirriemuir; William Lowson, 
lsq., of Balthavock, merchant, Dundee; Thomas llunter Cox, lsq., 
of Dunearse and Maulesden, merchant, Dandee; John Leng, Esq., 
of Kimbrae, Newport, life, and Peter Moir Cochrane, merchant, 
Dundee, who shall act until the annual ordinary meeting in the 
vear of ISSIL. 

of. The remuneration of the directors shall for each of the first 
four vears after the resignation of the company be equal to three- 
fourths per cent. on the capital of the company, and thereafter shall 
be such sum per annum as the members may vote at the first an- 
nual meeting after the expiration of the said four years. The said 
remuneration shall be divided between the directors in such pro- 
portions as they iay determine: Provided alwavs, that the mem- 
bers may at any ordinary meeting resolve that the sum then fixed 
by them for the remuneration of the direetors shall thencetorth be 
annually appropriated forsuch remuneration until otherwise altered 
by a subsequent resolution of the members at some ordinary meet- 
Ing, and so on from time to time. 

60. [fany director shall be called upon to perform extra services 
or to make exertions In going or residing abroad on the company’s 
business, the board may arrange with such director for such special 
remuneration for such services or exertions either by Way of salary, 
commission, or the payment of a lump sum of money, as they shall 
think fit. 

G1. Anagreement has been entered into by or on behalf of the 
directors for the acquisition of the Dayton, Sheridan and Grand 
Ronde railway,and a contract has been made by or on behalf of the 
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directors for the construction of 60 miles of new railway. The 
dates and nates of the parties to said contracts or agreements are 
as follows: (1) Agreement (for the acquisition aforesaid) between 
William Lowson, Esq., of Balthayoek, merchant in Dundee, in the 
county of Forfar, in Seotland, and Peter Moir Cochrane, merchant 
in Dundee, in said county, for themselves and for all other parties 
who they may have admitted or may admit into the premises, of 
the first part, and the Oregon Railway Company, Limited (of Ore- 
gon), of the second part, dated 4th Mareh and Ist April, 1880; and 
2) contract (for the construction aforesaid) constituted as follows: 
(a) letter or offer by James B. Montgomery for J. B. Montgomery & 
Co., contractors, Portland, Oregon, dated March 6, 1880, and ad- 
dressed to, the Right Hon'ble the Earl of Airlie, K. T., and Messrs. 
William Lowson, Thomas H. Cox, John Leng, and P. M. Cochrane, 
and (4) minute of meeting of the provisional committee of the “ Ore- 
gon Railroad Company, Limited,” meaning by that the proposed 
company, at which meeting were present the said Thomas IL. Cox. 
Johu Leng, Pr. M Cochrane, and William Lowson., and also the said 
James B. Montgomery, who signed the said minute, dated Sth 
147 March, ISSO.) It is li reby provided that the said contracts 
or agreements are adopted and shall be adopted and carried 
out by the company. Further, and as the said, agreement for the 
acquisition aforesaid was negotiated by the said William Lowson, 
Thomas Hunter Cox, John Leng, and Peter Moir Cochrane at their 
own risk, and they have also incurred considerable personal trouble 
and responsibility, and as the bargain is considered highly advan- 
tageous, it is hereby provided that if within four years from the date 
of registration of the company it shall be found that the said pur- 
chased railway does not cost the company for original purchase 
price and improvement and equipment more than two-thirds the 
rate per mile of the portion of railway contracted to be constructed, 
and if on the average over the said period there shall have been 
earned by the company net profits equal to not less than 10 per 
cent. per annum, the said above-named parties shall receive Lwenty- 
five per cent. of the gain to the company from the said purchase. 


Powers of directors. 


62. The basiness of the company shall be managed by the di- 
rectors. 

63. Subject to the restrictions herein contained, and in addition 
to all other powers herein contained, the direetors shall have power 
to do the following things in the name and on behalf of the com- 
pany. 


[a] To earry out and to carry into effect, with all the powers of the 
company itself, all or any of the objects and powers of the com- 
pany as expressed in the memorandum of association, as also 
and without prejudice to said generality. 

[}] To raise or defend any action, petition, or other legal proceed- 
‘Ings, and to abandon, COTpProtise, and settle the same, when 

and upon such terms as they may deem expedient. 
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[ec] To purchase, or acquire, or feu, or lease any property and 
effects, whether heritable or mbvable, real or personal, which 
they may deem requisite for the Purposes of the COMMpany, and 
that either “absolutely or perpetually or for any terin of years 
and Upon such terms and subject to such vround rents, feu 
duties. rents. or other chara sis thi vy may deem expedient, and 
also toacquire the right of use of any such property and effects, 


right 

heritable or movable, real or personal, as aforesaid. 

[ «2 | To erect any house Sor buildines or alter, renew, repair, or im- 
prove any houses or buildings, whether erected by the com- 
pany or not, as they may think desirable or proper for the 
advantage a) the company, 


[e] To purchase Or acquire the “ood wil] and yy ‘sonal property of 


‘T 

anv kind whatsoever and the credits and effecis of any other 

person or po rsolis OFr ¢c Th pany Carry me Ola like business, or 

Lo amalgamate with thus On panVv any such PCrsol or COMPANY 
Upon such termes and conditions iis they May think fit. 

ua ‘Lo sel]. leu, ¢ xchange, sub-le Lt, or othie rwise dispose of the CoOlll- 
pany’s property, Whether heritable or movable, real or per- 
sonal, or cht paar thereol, pon any termes thev may think fit. 

{y) ‘To insure against risk by fire or other risk any buildit 
property of tiie company. 

[A]. To execute and sign and issue in the name of the company all 
deeds ot SeCUTILY ana Oth I deeds ana all receipts ana other 
documents and W lings they miav think necessary, ana lor 


or 


if 
oa 


that Purpose tO use Lib COM pPanVes seal. 
MS ft] To engage all superintendents, secretaries, treasurers, 


accountants, Sollcilors, thabhavce?s, agents, correspond. 
ents, clerks. and servants o! the company, and also to discharge 
the san 

[/|] ‘To refer disputes to arbitration and to compromise any debt 
or claim due to or by the company. 

(kK) To give time te any debtor for the payment of his debt. 

To take the heritable or movable, real or personal property 
of any debtor or his equitable interest In any property as a 
security for the payvmentor in satisfaction or part satisfaction 
of Ltd \ a bot chun Ly\ him to thie COMPANY. 

[m] To draw, accept, make, renew, and endorse any bill of ex- 
change or promissory note that may be deemed necessary for 
the Purposes OP the business of thy COTUPAINDY, 

[n] ‘To enter into any contracts with such persons as thev shall 
think lit, whether such Person shall be members or directors 
or the prarcrae fs oor prearern rofamember or direetor of the COI. 
pany or not; and every member or director with whom any 
such contract may be entered into shall be entitled to the 
mrotit and benelit thereot to the same extent as though he 
were not a member or director of the company | 

| o| ‘To ae prt any convevance or lous ol any property or build- 
Ings from any person or persons, Whether such person or per- 
SOTIS shall be ih Tide rato reor ne bint rs or director or directors or 


other otlicers of the Colnpany or his or their partner or part- 
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ners, and such person shall be entitled tothe profit and benefit 
thereof to the same extent as though he were not a member, 
director, or officer of the company. 

[p] To open a banking account in the name of the company ; 
and every sum paid on behalf of the company which shell 
amount to the sum of €20 and upwards shall be paid by cheque 
on the bankers of the company, such cheque to be signed by 
any two directors. 

[¢] To provide a common seal, to be kept by such person and in 
such manner as the directors may think fit. 


64. The directors may also establish offices, agencies, or local 
boards in any of the States or countries in which by the memoran- 
dum of association they are entitled to do or hold anything, and 
may make such regulations for the management of such offices; 
aveneles, or local boards as thi V mas from time to time think Proper, 
and for that purpose they may appoint local boards, consisting of 
such persons and possessing such powers and holding such quaiifi- 
cations as the directors shall from time to time determine: and, 
farther, the directors may appoint in the United Kingdom, as well 
as In any of the said States aud countries, managers, agents, secre- 
taries, treasurers, officers, clerks, and se; vants, with such remunera- 
tion and at such salaries as they may consider asdlvisable, and may 
pay the expenses oceasioned thereby out ef the funds of the com- 
pany,and may from titne to time discontinue all or any branch 
oltices, agencies, or loeal boards, and hav remove Or stispr ne iil any 
moment all or any of the members of any loeal board and all or 
any ol the Piataivers, aoe nis, secretaries, treasurers, othe rs, clerks, 
or servants of the company for such reasons as they may think 
proper and advisable and without assigning any cause 

65. The directors may from time to time appoint a president of 
the COMpPAany, and also a Vice presids nt. who, in the absence of the 

president, nav act in the Pres dent's name and place iis presi- 
liv dent of the COMpany, All deeds, poWers ot ditorhev, tistri- 

ments, and other documents requiring, according to the law 
of any State, country, provitice, OF dominion, to be subseribed or 
executed on behalf of the company by thre president of the COMPANY 
alone or in conjunction with the secretary of the company, may be 
SO subseribed and executed on behalf of and so as to bind the com- 
pany by the presiderit or vice-presidgn! appotnted as aforesaid, and 
by the secretary of the company, where his subscription is also 
hecessary. 

66. The directors shall have the power to make temporary invest- 
ment of the company’s funds in the United Kingdom or in’ any 
colony of her majesty OF hh atiy woreignh State or Couniry, and threat 
in such way or upon such stocks, shares, bonds, debentures, or se- 
curities as they may from time to time approve, and they may from 
time to time realize such temporary investments and Invest of new 
in whole or in part. 

Oy. The directors mhiaay from tit Li thine ly rrow for thre PUPPOses 
of the company such sum or sums of money as they may trom time 
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to time think proper, and they — make and issue sor any money bor- 
rowed such bonds. deeds of securitv. and other deeds. vouchers, 
mares. acts. mnatters. and thines as are authorized by the 


documents, s 
rie morandum Of assoctation of this COTLEP MATES anid iis thre y from time 
to tine Consider proper 

68. Money may be borrowed tor the purposes of the company with 


él stipulation, 1] approved DOV a Velie rea | mImeetllhy, threat thie SCCUPILYV 


muav be converted into preference or other shares or stock of the 
COMpPAany. 
()°. In) the event of anv moneys home borrowed for the PUPpase of 


’ 


the COL any On the terms of the securities for such mon vs being 
COnVe rtible ihite Shiaires, the directors Pract creat and Isstli such new 
shares, ( tlie r pore ic renitial. ordi iV, or at ferre d. fis Day by hneces- 
sary for Curry lng such COnVerstlol, ilo «¢ ar (‘ft 

vf) Thi directors shall have Power, by tha signature ol thie Pbiitl- 
aging director or secretary, With the counter-signature of one of their 
number, to draw, aecept, make, or endorse bills of exchange, drafts, 
Promissory Hotes, sunid chi ues, nd to eraht receipts tor Honey bor. 
rowed on behalf and for the purposes of the company: but for the 
PUP pose of wrantliog Interim receipts for monev received to be lent 


> { 


on mortgage or bond of the co Hpanyv at lot anthenticating notices 

dend war- 
rants, the stenature of the managimeg director or secretary alone 
shall be sudicient on his being from tine to time authorized by the 
directors AcCOrdinig ly, 

71. The directors shall have power to appoint sach person as they 
mav think fit, whether a imember of their own body or not, to be 
inanaging director, and from time to time revoke such appointment. 
Thev may delegate to such managiny 


’ 
— 


or reports, allotment letters, COUpoOtis, OF hhiterest or diy 


director all or anv of the 
powers hereby made exercisable by the directors, except those relat- 
Ing to shares and borrowing, and any others as to which special pro- 
Visions inconsistent with sueh delegation herein contained, and they 
shall have power to fix the remuneration of such managing director 

72. It shall be lawtul for the divectors, subject always to the sane- 
tion of the company, lo arrange terns for the imalgatmation of the 
company with any other company, or the amalgamation of any 
other company with the company.or for the disposal of the business, 
estate, and eflects of the company, or any prar't thereof, respectively, 
to any other Company, or for the sal or transference of the business 


, 
? 


estate, and effects of any olher Company, or any part thereof, re- 
spective Iv, to the COMPANY, and in any such case upon such terms 
and in such manner as the directors shall think fit, ane the directors 
shall have power todo all such things as may be necessary for carry- 


Liver such amalgamation, sale, purchase, or other disposition 
Lou Into eth Ct, 80 Jar “as a resolution ‘eas spechal resolution of the 
company is not by law necessary for such purpose: and in 
case any terms so arranged by the directors include or make neces- 
sary the dissolution of the company, the company shall thereapon 
be dissolved. 
wo. The directors may on behalf of the company enter into 
arrangements with the liquidators of any COT Pay authorized LO 


OO A a ee Nl TP 
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make such arrangements as are contemplated by the 161st section 
of “the companies act, 1862,” and they may apply any shares in 
the capital of the company for the time being unissued for the pur- 
pase Ol carrving out such arrangements, 

#4. The company shall have power to use official common seals 
under “the companies seals act, 1864,” in such foreign or other 
countries as the directors shall determine, and the directors shall 
have power to appoint any agent or agents, committees or com- 
rinitte e. abroad to be duly authorized augethts ot the COMPANY for the 
purpose of affixing or using such foreign common seals, and thev 
may In pose such restrictions on the use thereof as they shall 
think fit. 

7. The company’s funds shail not be used in purehasing its own 
shares. 

76. In no ease nor under any circumstances shall personal liabil- 
itv attach to any director for anything done or omitted to be done 
by him in good faith, although loss arise; further, no transaction 
actually made or entered into on behalf of the company by the 
directors shall be invalidated or in any way prejudiced by reason of 
any breach of the regalations imposed by the preceding articles. 


Borrowing power. 


(7. It shall be the duty of the directors to regulate the borrowing 
of money by the company in such manner that the total amount 
borrowed shall never exceed a sum equal to one thousand pounds 
per mile of railway belonging to or in course of construction by the 
company for the time being, provided that every person taking 
from the company or by assignment any bond, or debenture, or 
mortgvayve, or other obligation OF sé CUPILY of the COMPANY shall be 
entitled to -assumne without mquiry that no such excess has taken 
place; and provided further, that no dona fide holder of any obliga- 
tion or Security shall be prejudiced Dy any such eXCess which may 
have taken place. 

7S. Every deed of security issued by the company for securing 
money borrowed shall be under the common seal of the company, 
duly stamped. The respective holders of or other persons entitled 
to such deeds shall proportionably, according to the amount of 
money secured thereby or contained therein, be entitled to -be paid 
out of the Property and assets of the COMpPany, Including any unpaid 
capital for the time, the respective s ims in such deeds of security 
mentioned and the interest thereof without any preference or 
Prioritv Oli above another by redson ol priority ol date oft any such 
deeds of security or otherwise howsoever, providing and declaring 
also that the capital of the company shall not be ealled, except 
for the pavinent of money borrowed, to a greater extent than £6 
a share. 

40. & registe r of deeds of SCCUTILY and transfers thereof shall be 
made and kept by the company at its registered office, in which 
shall be entered the number and date of everv such deed, and the 
date of every transfer, and the sums secured, and all other necessary 
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particulars for giving full information with respect to such deeds 

of security and transfers. Such register nay be perused free of 

charge at all reasonable times by any of the holders of the bonds or 
debentures or securities whatsoever of the company. 

15] SO. No transfer of a deed of security shail be valid against 
the company unless and until it be registered in the said 

register of deeds of security and transfers thereof. 

Sl. Without prejudice to what is otherwise contained in these 
articles or i" the memorandum of association, it Is hereby provided 
that the respective lenders to the Company or any of them may also, 
either in the principal deeds of security or separately or otherwise, 
receive mortgages or other securities or bonds, certificates, or obli- 
gations creating interests in) niortgvages or other securities of or upon 
all or any railway or railroad and its plant, rolling stock, rates, and 
revenues or any of them belonging to or vested in the company, 
and that in such form and transferable in such a way as may, ac- 
cording to the law of the State in which the premises <0 to be mort- 
gaged or charged are situated, be competent; and, further, and 
Without prejudice as aforesaid, the directors shall have power to 
erant, execute, and deliver, in name and on bebalf of and for the 
company, all proper oF hecessary deeds of trust or Inortvage or other 
deeds or certificates whatsoever of or in the prire tises, and to do and 
act in all other respects with all the powers of the company. 


| Nsqualificat ion of directors. 


SZ. The oflice of director shall be vacated— 

(1.) If he eeases to hold thie due qualification, 

(2.) Tf he hoids any office or place of profit under the company 
other thisath thiat of Pibikticdyr ili gr director. 

(3.) If he becomes of unsound mind or bankrupt, or compounds 
with his creditors, or is convicted of any erime. 

So. All acts done by any meeting of directors, or of a committee 
of directors, or by any persons acting as a director, or as chairman 
or deputy chairman of dire Clors, or as chairman of any meeting of 
directors or of any committee of directors shall, notwithstanding that 
It be afterwards discovered that there was some defect In the ap- 
potmtrment of any such direetor or person or Persons acting is afore- 
sald, or that they or any of them were disqualified, be as valid as if 
every such person had been duly appointed and was qualified to be 
a director. 

Rotation of directors. 


Sl. At the ordinary meeting to be held in the vear 1881 and at 
the ordinary meeting In every subsequent year one-third of the di- 
rectors for the time bemg, or the nearest number to one-third, shall 
retire from oflice. 

So. The directors to retire in anv year shall be those who have 
been longest in oflice, and in case of equality in that respect shall, 
unless the directors agree amongst themselves, be determined by lot. 
Sb. A retiring direetor shall be re-eligible. : 
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87. The company at the general meeting at which any directors 
retire in manner aforesaid shall fill up the vacated offices by electing 
alike number of persons, unless it be necessary to elect more or 
fewer in order to give effect to a resolution for altering the number 
of directors. 

SS. If at any meeting at which an election of directors ought to 
tuke place the places of the Vacating directors are not filled up the 
meeting shall stand adjourned till the same day in the next week, 
at the same time and place; and if at any such adjourned meeting 
the places of the vacating directors are not filled up the vaeating 

directors, or such of them as have not had their places filled 
152 soup, shall continue in office until the ordinary meeting in the 

next year, and so on from time to time until their places are 
filled up. 

89. The company may from time to time in general meeting in- 
crease or reduce the number of directors and alter the qualification 
of directors. 

00. Any casual vacaney occurring in the board of directors may 
be filled up by the directors, but any person so chosen shall retain 
his oflice so long only as the vacating director would have retained 
the same if no vacaney had occurred. 


Proceedings of directors. 


91. The directors may meet together for the dispateh of business, 
adjourn, and otherwise regulate their meetings as they think fit, 
and determine the quorum necessary for the transaction of business 
by the board of committees. Until otherwise fixed, the quorum for 
a board meeting shall be two directors 

92. All meetings of directors shall be held in the United King- 
dom of Great Britain and Ireland 

Ded. (Questions arising ut ain mecting of dire ctors shall be decided 
by al majority of votes. ln case of an equality of votes, the chatr- 
man shall have a second or casting vote. 

04. A director may at any time summon a meeting of the di- 
rectors. 

95. The directors may elect one of the directors as chairman of 
the directors and determine the period for which he is to hold office, 
and may also, if they think fit, choose another director to act as 
deputy chairman for the same period. If no’such chairman or 
deputy chairman be elected, or if at any meeting the chairman or 
deputy chairman be not present at the time appointed for holding 
the same, the directors present shall choose one of their number to 
be chairman of such meeting. Any chairman or de puty chairman 
elected as aforesaid shall ccase to hold office on becoming disqualified 
as a director. 

4%}. The directors may delegate any of their powers to committees 
consisting of such members of their body as they think fit. Any 
committee so formed shall in the exercise of the powers so delegated 
conform to any regulations that may be Imposed on them by the 
directors. 
21—255 
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97. A committee may elect a chairman of their meetings. If no 
such chairman be elected, or if he is not present at the time ap- 
pointed for holding the same, the members present shall choose one 
of their number present to be chairman of such meeting. 

98. A committee may adjourn as they think proper. Questions 
at any meeting shall be determined by.a majority of votes of the 
members present, and in case of an equal division of votes the chair- 
man shill have a casting vote. 

9. The directors shall cause minutes to be made in books pro- 
vided fer the purpose— 

Ist. Of ail appointments of oflicers made by the directors; and 

2d. Of all orders made by the directors or by committees of di- 
rectors; and 

dd. Of all resolutions and proceedings of the directors and com- 
mittees of directors. 

And any such minute as aforesaid, if signed by any person 


lates, or of the next meeting of the directors, or of the same 
committee, shall be receivable in evidence without any further proof. 


Dividends or bonuses and reserve fund, and general provisions. 


100. The directors may, with the sanction of the company in gen- 
eral meeting, from time to time declare a dividend or bonus to the 
members in proportion to their shares, but no dividend or bonus 
shall be made except out of nett profits, as shown upon the balance- 
sheet, Which shall trom time to time have been examined and passed 
by the auditor, but it may be either in cash or shares, or partly 
both. , 

101. ‘The directors may at any time in any year pay such sum or 
sums as they think fit on account or in anticipation of dividend or 
by way of interim dividend. 

luz. It shall be the powers of the directors, before recommending 
any dividend or bonus, to set aside out of the profits of the company 
such sums as they chink proper as a reserve fund to meet contin- 
gencles, provide against losses, or for equalizing dividends, or to cover 
depreciation or diminution in value ofany property which shall from 
time to time be acquired by the company,or for any other purpose 
of the company sanctioned by the company, and the directors may 
Invest the sum so set apart as a reserve fund upon such securities as 
they may from time to time approve. 

105. In any case where the board tay think fit, purchases or in- 
vestinents of any kind —, and when the general or reserve funds or 
otherwise ray be made and conVvevahces or securities taken and held 
In the names of the trustees to be named ly the directors. 

104. No metmber shall be entitled to receive payment of any div- 
idend or bonus in respect of a share or shares whilst any moneys 
may be due or owing from him to the company in respect of such 
share or shares, and any dividend or bonus which but for this pro- 
vision might be payable to him may be set off by the company 
against the debt owing to the company from such member. 


id}. purporting to be the chairman of the meeting to which it re-. 
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105. Every dividend or bonus payable in respect of any share 
held by several persons jointly may be paid to and an effectual re- 
celpt given by any of such persons. 

106. All dividends and bonuses remaining unclaimed for three 
years after having been declared may, by a resolution of the direet- 
ors or of a general meeting, be appropriated to and retained by the 
company, but the directors may at any time thereafter, if they shall 
so think fit, as a matter of grace and favor, authorize the payment 
thereof to any claimant or claimants who shall adduce a title thereto 
to the satisfaction of the directors. 

107. No dividend or bonus shall under any circumstances what- 
ever bear interest against the company. 


Dissolution. 


10S. If the directors shall pass a resolution recommending the 
company to be dissolved, and a general meeting shall, in pursuance 
of such recommendation, resolve that the company shall be dissolved 
and a second general meeting shall confirm that resolution, then the 
company shall thenceforth subsist and carry on business for the pur- 
pose only of winding: up its affairs, and its affairs shall be wound up, 

and it shall be dissolved in accordance with and subject to 
154s the provisions of “* the companies act, 1862 and 1867,” which 

are and may be applicable to the voluntary winding up of a 
company under the same on the occurrence of an évent on whieh it 
is provided that a company under the same may be wound up 
voluntarily, 

10%. Farther, if four or more members qualified in terins of the 
thirty-sixth article hereof shall request the directors In writing to 
convene an extraordinary general meeting of the members to con- 
sider the propriety and expediency of winding up the company, thev 
shall be bound to do so; and if at such meeting it is resolved that 
the company shall be dissolved and wound up and a second gen- 
eral meeting shall confirm that resolution, then the course provided 
in the immediately preceding article shall be followed and carried 
out. 

110. The majority necessary to carry any resolution, as set forth 
in the two immediately preceding articles, shall not be less than 
two-thirds in value of the members present, personally or by proxy, 
at the aforesaid meetings. 


Accounts. 


111. The directors shall cause true accounts to be kept of the 
company’s business and transactions, and of all suims of money 
received and expended by the company, and the matters in respect 
of which such receipt and expenditure take place, and of the credits 
and liabilities of the Company. 

112. A statement of the company’s true financial position, made 
up veariy to such time in each year as the directors may annually 
determine, shall be laid before the immediately following ordinary 
general meeting, and which meeting shall receive and consider the 
same. 


ili. 
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Audit. 


113. Once at least in every year, namely, preparatory to the an- 
nual ordinary general meeting, the accounts of the company shall 
be examined and the correctness of the annual financial statement 
ascertained by one or more auditor or auditors to be appointed by 
the company. 

114. The auditor or auditors shall be appointed by the company 
at the first ordinary meeting of the company, and thereafter at the 
ordinary ceneral Inectilg In each Voar, 

115. The auditors need not, but may, be members of the com- 
pany; but no person is cligible as an auditor who is Interested 
otherwise than as a member in any transaction of the company, and 
no director or other officer of the COMpany is eligible during his 
continuance in ollice. 

116. The remuneration of the auditors and their term of office 
shall from time to time be fixed by the Cot pany n general meet- 
ing, and until otherwise ordered by general meeting there shall be 
only one auditor; but a firm appointed as auditors shall be reck- 
oned as one auditor. 

117. Any auditorshall be re-eligible on quitting his office. 

118. If any casual vacancy occurs in the oflice of auditor the 
directors shall supply it. 

11). Every auditor shall be supplied with a copy of the annual 
finanelal statement, and it shall be his duty to examine the same 
with the accounts and vouchers relating thereto, 

120. livery auditor shall have access toall the books and aceounts 

kept by the company. Ile may, at the expense of the com- 
[o> pany, eraploy accountants or other persons to assist him in 

Investigating sach accounts, and he may, in relation to such 
accounts, examine the directors or any officer of the company. 

121. The auditors shall certify to the members the correctness of 
the annual financial statement, and they may give such information 
to the members on the state of the company's alfairs as they may 
think fit. 

Notices. 


122. A notice — served by the company upon any member, either 
personally or by sending it through the post in a prepaid letter 
addressed to such member at his registered place of abode. 

125. All notices directed to be given to the members shall, with 
respect to any share to which persons are jointly entitled, be given 
to whichever of such persons is named first in the register of mem- 
bers, and notice so given shall be suflicient notice to all the holders 
of such share. 

12+. Any notice if served by post shall be deemed to have been 
served on the day following that on which the letter containing the 
same was posted, and in proving such service it shall be sutticient 
to prove that the letter containing the notice was properly ad- 
dressed and put into the post office. 

Io. Any member residing out of the United Kingdom may 
name an address within the United Kingdom at which all notices 
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shall be served upon him, and all notices served at such address 
shall be deemed to be well served. If he shall not have named 
such an address he shall not be entitled to any notice of any gen- 
eral or other meeting whatsoever, and a notice of any meeting 
advertised in any Dundee newspaper shall be held sufficient notice 
to all shareholders, wherever residing, of all such meetings. 

126. All notices shall be deemed to have been served upon the 
holders of stock or stock warrants and upon members residing out 
of the United Kingdom who have not named an address for service 
within the United Kingdom if they shall be advertised in one 
daily newspaper published in Dundee, and all notices required by 
law to be given by advertisement shall be advertised in the like 
hewspaper. The company shall not be bound to serve notice on 
the holders of stock or share warrants or on such members in any 


other manner. 


Interpretation clause. 


127. In the construction of these articles, unless repugnant to the 
context, the singular shall include the plural, the masculine the 
feminine, and vice versa, and the words interpreted by this clause 
shall bear the meanings next hereinafter assigned to them, viz: 


a mm 


156 Words interpreted, 


The COTM pany is aie aaiidiai 


Capital 
RRS ene 


Members ounenen « 


General meetings. ———-- 


Persons Pee eke, ee 
I oii int pei ois 
Secretary ius we bind meee 
Otlice of the company 
DEO ci : ‘ 


The register of members 
Words interpreted. 


Deed of se curity or deeds 
of security. 


Company's regulations 


or ' ’ ¥ 


Meanings assigned thereto, 


The company established under the memorandum of 
associntion to wh chy these articles are annexed 

The cay tal, for the time being, raised or subseribed or 
authorized to be raised for the purposes of the com- 
pany, 

The shares or stock into which the capital is divided and 
Interests in the property of the company corresponding 
with such shares and stock, 

Shareholders, for the time being, of the company, whether 
individuals, firms, or companies, 

General meetings, whether ordinary or extraordinary, of 
the menibers law fully convened and beld in accordance 
with the regulations, for the time being, of the com- 
puny. 

Corporations, companies, and firms, as well as individuals. 

The directors. for the time being, of the « oro pany. 

The secretary, for the time being, of the COMPANY. 

The registered office, for the time being, of the company. 

A calendar monfh. 

The register of members to be kent purstiant to the statute. 


Meanings assigned thereto. 


Anv bond debenture, mortgage debenture, mortgage, 
trust deed, promiss ry nete secured by trust deed of 
mertuuge or other deed for borrowed Mm mney or “ny 
security of the comy any W hatsoever, 

The reculations. for the time being, for the Inanagement 
of the company. 


ae een 
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Names, addresses, and descriptions of subscribers. 


Airlie, of Cortachy Castle, Kirriemuir, in the county of Forfar. 

William Lowson, of Dundee, in the county of Forfar, merchant. 

Thomas IL. Cox, of Dundee, in the county of Forfar, merchant. 

John Leng, ot Kimbrae, Newport, in the county of life, hnews- 
paper proprietor. 

P.M. Cochrane, of Dundee, in the county of Forfar, merchant. 

Alex. [lenderson, af Dundee, in the COUNTY of lorfar, merchant. 

Alex'r Nicoll, of Dundee, in the county ol lorfar, merchant. 

James Stevenson, ot Duidee, In the COUTLLY of Forfar, adver, 

John M. Watson, of Dundee, In the COounTY of lorfar, stock broker. 

William Mackenzie, of Dundee, in the county of Forfar, stock- 
broker. 

Dated the 30th day of April, ISSO years. 


Witness to the above signatures ’ 


WM. ARTITUR BELL, 
Apprentice lo VM SATS, ~dluly ci’ Thornton, 
Nolicitors, 1 Bank Street, Dundee. 

157 And thereupon and thereby the said Oregonian Railway 

Company, Limited, became and is a duly incorporated com- 
pany, with the rights, powers, privileges, and franchises mentioned 
and deseribed in said memorandum and articles of association, and 
sald corporation has its registered office at Dundee, in Scotland, and 
OWS a rallroad 1) the State ot (Oregon ane frabsacts busitiess it} 
Oregon, and has duly complied with the laws of the said State of 
Oregon for the regulation Of foreign Corporations domg business 
therem and with all the foreign laws heretnoefore set out and re- 
ferred to. 

That at all the times herein ,mentioned the defendant was and 
still is a corporation under the general incorporation laws of the 
State of Oregon, having its principal place of business at Portland, 
In said State, and that its powers, duties, rights, and franchises are 
duly set forth and disclosed in the certain articles of incorporation 
of defendant, duly made and executed, which articles of Incorpora- 
tion of defendant are in words and figures to the effect as follows: 


lova Article s of [necorporation of the Ove gon Railway and Navigation 
Company, Filed June 13. 1879). 


Know all men by these presents that we, the undersigned, Henry 
Villard, James B. Fry, Artemas HL. Ilolmes, Christian Bors, W. HI. 
Starbuck, and Chas. Ee. Bretherton, all of the city and State of New 
York. and H. W. Corbett. C. H. Lewis. J. N. Dolph, Paul Schulze, 
and II. Thielse ie all of Portland, ( regon, do hereby associate our- 
sclyes as a corporation under the general Incorporation laws of the 
State of Oregon, and do hereby adopt the following articles of in- 
corporation : 
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Article I. 


The name of the corporation shall be * The Oregon Railway and 
Navigation Company.” 


Article IT. 


The duration of the corporation shall be ninety-nine years. 


Lo7h Article III. 
The business of this corporation shall be— 


First. To construct and equip the following railroad and telegraph 
lines, namely : lh irst, il line along the south side ot the Columbia 
river, between Portland and Umatilla: seeond,a line from Umatilla 
across the Blue Mountains, through'the Grande Ronde Valley, in 
a southeasterly direction, to a point on the east State line of Oregon, 
towards Boise Citw; third, a line from Umatilla to Wallula, in 
Washington Territory; fourth, a line from Wallula, in Washing- 
ington Territory, by way of Weston southwardly, to a point of 
Intersection with the line in Oregon secondly described ; fifth, from 
Walla Walla, in Washington Territory, In a northeasterly direction, 
by Davton, to the Snake river: sixth, from a pont on the Snake 
river, in Washington Territory, near the mouth of the Palouse river, 
along the valley of the Palouse river, in a northeasterly direction, 
to the head-waters of the Spokane river; and to maintain and oper- 
ute such rallroad, telegraph line, ana branches, Carry freight and 
puisselipers thereon, and receive tolls for same. 


Second. To purchase or consolidate with or lease or operate and 
maintain, om such terms as may be agreed upon, any railroad or 
railroads in Oregon, Washington, Idaho, or Utah, with its or their 
rolling stock, equipments, or appurtenances, and to complete the 
same to its authorized terminus. 


Third. To facilitate and assist the construction, building, exten- 
sion, equipment, and operation of any railroad line, steamship line, 
or steamboat line in Oregon, Washington, or Idaho, or steamship 
line running from Portland to any other ports on the Pacific Ocean 
and connecting or intending to cornect or exchange traffic with the 
railroads, steamships, or steamboats of this corporation, and for such 
Purpose to subseribe for or purchase the stocks or bonds of any com- 
pany owning or operating any such railroads, eS or steam- 
boats: to guarantee or otherwise secure the payimer't of any such 
bonds or the lnterest thereon by pledge or mortgage of the property 
of this corporation or any pare thereot or otherwise, and to consoll- 
date wh or to lease or contract for the operation and maintenance 

of any and all such railroads, steamship or steamboat com- 
157c panies, so aided, and to obtain from Congress or the Legisla- 
tures of Washington, Idaho, and Utah Territories the neces- 
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sary charters or other legislative authority for the extension of the 
railroads of this company into said Territories or for the carrying 
out of any other of the objects herem specified. 


Fourth. To build, purchase, and own and run steamships between 
the ports of Portland, Astoria, Vietoria, Sitka, San Francisco, or any 
other ports in the North Pacific Ocean, and steamboats on the Colum- 
bia, Willamette, and Snake rivers, and also to build, purchase, and 
own docks, piers, Warehouses, locks, ferry-boats, stages, and other 
means of transportation im connection with the railroads, steamships, 
and steamboats above mentioned. 


Fifth. ‘Po purchase or aequire lands or lots, whether adjacent or 
contiguous to its railroads, docks, or warehouses or not, and to hold, 
possess, Improve, lease, sell, mortgage, or otherwise dispose of such 
lands in such manner as hay be deemed fit. 


Sixth. To borrow money on bonds, notes, or otherwise for the gen- 
eral Purposes of the COPPol ation, and to mortgage its railroads, steam- 
ships, steamboats, franchises, rolling stock, and any and all other 
property to secure the payment thereof, 


Seventh. Todo all other things Necessary OF proper for the accom- 
plishment of the objects above specified, 


Article LV. 


The principal oflice of the COMpany shall be at Portland, in Ore- 
Por. 
Article V. 


The capital stock of the company shall be six millions (86,000,000) 
of dollars (increased to 824,000,000), 


Artieie VI. 


Such capital stock shall be divided into sixty thousand shares of 
one hundred dollars each. 


lod Article VII. 


Three directors shall form a quorum of the board of directors, 
whatever may be their number. 


Article VIII. 
Hl. W. Corbett, J. N. Dolph, and C. FE. Bretherton, or any two of 
them, ure hereby appointed tO Open stock books, receive subscrip- 


tions, and organize the company. 


In witness whereof we have to these presents, executed in tripli- 
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‘ate, set our hands and seals this twelfth day of June, in the year of 
our Lord one thousand eight hundred and seventy-nine. 
HENRY VILLARD, 
By CHAS. E. BRETHERTON, 
Attorney-in Facet. 
ARTEMAS Hl. HOLMES, 
‘CHAS. E. BRETHERTON, 
Attorney-in- Facet. 
WILLIAM H. STARBUCK, 
y CHAS. E. BRETHERTON, 
Attorney-in- Fact. 
JAMES B. FRY, 
By CHAS. E. BRETHERTON, 
Attorney-in- Fact. 
CHRISTIAN BORs, 
By CHAS. E. BRETHERTON, 
Atlorne y-in- Fact. 
CHAS. E. BRETHERTON. 
H. W. CORBETT, 
C. H. LEWIS, 
J. N. DOLPH, 
PAUL SCHULZE, 
H. THIELSEN, 
‘CHAS. EO BRETHERTON, 
Attorney-in- Fact. 


oe 
~~ 
‘"“ 


oe 
~~ 


— 
~~ 
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Witness: 
I. R. MOORES. 
C. LANGSTAKE. 


157e STATE OF OREGON, ) 
County of Multnomah. _ 


Be it remembered that on this 12th day of June, 1579, before me, 
the undersigned, a notary public in and for said county and State, 
personally appeared the Within-named Chas. E. Bretherton, known 
to me to be the identical person described in and who executed the 
within instrument as the attorney-in-fact of Ilenry Villard, James B, 
Fry, Artemas Hl. Holmes, W. HL. Starbuck, Hl. Thielsen, Christian 
Bors, and acknowledged to me that he executed the same in the 
name and as attorney-in-fact of said Henry Villard, James B. Fry, 
Artemas H. Holmes, W. H. Starbuek, Hl. Thielsen, and Christian 
Bors and as the act and deed of said Henry Villard, James b. Fry, 
Artemas H. Holmes, W. H. Starbuck, Hl. Thielsen, and Christian 
jors for the uses and purposes therein mentioned. 

In witness whereof I have hereunto set my hand and notarial 
seal on the day and year above written. 

‘ I. R. MOORES, 
Notary Public. 


ee ee 
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STATE OF OREGON, ae 
County of Multnomah, Jj ite 


Be it remembered that on this 12th day of June, 1879, before me, 
the undersigned, a notary public in and for said county and State, 
personally appeared the within-pamed Chas. Ek. Bretherton, IL. W. 
Corbett, C. Hl. Lewis, J. N. Dolph, and P. Schulze, known to me to be 
the identical persons described in and who executed the within in- 
strument, and acknowledged to me that they executed the same as 
their act and deed for the uses and purposes therein mentioned, 

[un witness whereof} have hereunto set my hand and notarial! 
seal on tue day and year above written, 

I. R. MOORES, 
Nolary Public. 


Supplementary Articles of Incorporation. 


Whereas at the annual meeting of the stockholders of the Oregon 

Railway and Navigation Company, held at the office of said corpo- 

ration, in the city of Portland, in the State of Oregon, on the 

L57f 19th day of June, A. D. 1882, the following resolutions were, 

by the vote of the holders of more than three-fourths of the 

capital stock of said company and by the unanimous vote of all the 
stock represented at said meeting, adopted, namely: 

Resolved, That the directors. of this company be, and they are 
hereby, instructed and directed to file, as soon as they ean be rea- 
sonably prepared and executed, supplementary articles of incorpora- 
tion amending article I1T of the present articles of this company by 
inserting at the end of subdivision VIT of article [I] of the original 
articles the following subdivisions : 

VILL. ‘Po construct and equip the following railroad and telegraph 
lines, namely : 

First. A line from the city of Walla Walla, in Washington Ter- 
ritory, ina generally northeasterly direction, to Snake river, at or 
near Texas Ferry, and thence following the valley of the Snake river 
to Lewiston, in Idaho Territory, with a branch from a point on said 
line about three miles south of Grange City, in a generally easterly 
direction, to the said city of Lewiston. 

Second. A line from the said citv of Walla Walla to the town of 
Pendleton, in the county of Umatilla, in the State of ¢ yregon., 

Third. A line from a junction with the present railroad of said 
company between The Dalles and Umatilla, in the State of Oregon, 
at a point ator near the mouth of John Day’s river, up the valley of 
said river a distance of about ninety miles, to the big bend of said 
river, With a branch from said line from a point at or near the 
mouth of Rock ereek, up the valley of said Rock ereek, to a point 
about thirty miles distant from the mouth thereof. 

Fourth. A line from a junetion with the road of said company 
extending from The Dalles to Umatilla, in the State of Oregon, at or 
near the mouth of Willow creek, up the valley of Willow creek, to 
the town of Heppner. 
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Fifth. A line from a point of junction with the present lo- 

157g cated line of said company’s road from Umatilla to Baker City, 

at or near the mouth of Butter creek, up the valley of Butter 

creek, to a point thirty miles distant from the said point of junction, 

and to maintain and operate such railroad and télegraph lines and 

branches and carry freight and passengers thereon and receive tolls 
for the same. 

Know all men by these presents that we, the undersigned, Henry 
Villard, A. H. Holmes, W. H. Starbuck, C. H. Lewis, J. N. Dolph, 
S. G. Reed, Wm. Endicott, Jr., Geo. M. Pullman, Henry Failing, W. 
S. Ladd, and C. H. Preseott, being all the direetors of the Oregon 
Railway and Navigation Company, in pursuance of said resolution, 
do hereby adopt: the following: 


Supplementary Articles of Incorporation of the Oregon Railway and 
Navigation Company. 


The Oregon Railway and Navigation Company hereby adopt the 
following supplementary articles of incorporation in addition to its 
present articles of incorporation for the purpose of engaging in the 
new enterprises or business pursuits hereinafter specitied in addi- 
tion to the enterprises described in the original articles of incorpora- 
tion and in the same manner as if there were inserted at the end of 
subdivision VII of article II] of the original articles the following 
subdivision: 

VIII. To construct and equip the following railroad and telegraph 
lines, namely: 

First. A line from the city of Walla Walla, in Washington Terri- 
tory, in a generally northeasterly direction, to Snake river, at or 
near Texas Ferry, and thence following the valley of Snake river to 
Lewiston, in Idaho Territory, with a branch from a point on said 
line about three miles south of Grange City, In a generally easterly 
direction, to the said city of Lewiston. 

Second. A line from the said city of Walla Walla to the town of 

Pendleton, in the county of Umatilla, in the State of Oregon. 
aye Third. A line from a junction with the present railroad of 

said company between The Dalles and Umatilla, in the State of 
Oregon, at a point at or near the mouth of John Day’s river, up the 
valley of said river a distance of about ninety miles, tothe big bend 
of said river, with a branch from said line from a point ator near the 
mouth oft Rock cres k. ul} the valley of said Rock creek, to a point 
about thirty miles distant from the mouth thereof. 

Fourth. A line from a junction with the road of said company 
extending from The Dalles to Umatilla, in the State of Oregon, at or 
near the mouth of Willow creek, up the valley of Willow creek, to 
the town of Heppner. 

Fifth. A line from a point of junction with the present located 
line of said company’s road from Umatilla to Baker City, at or near 
the mouth of Butter creek, up the valley of Butter creek, to a point 
thirty miles distant from the said point of junction, and to main- 
tain and operate such railroad and telegraph lines and branches 
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and to carry freight and passengers thereon and receive tolls for the 
same. 

In witness whereof we have to these presents, executed in tripli- 
cate, set our liands and seals this 3d day of July, in the year of our 
Lord one thousand eight hundred and eighty-two. 


In presence of— ( (Signed) HH. Villard. SEAL. | 
(Signed) W.'T. Ilume. (Signed) Artemas II. Holmes. [sean 
(Signed) Joseph Simon. | (Signed) W. TH. Starbuck. SEAL. 

Signed and sealed by— | (Signed) C. H. Lewis. SEAL. 
H. Villard, A. H. Holmes, | (Signed) J. N. Dolph. [SEAL.| 
W. Hl. starbuck, S. G./ (Signed) 8S. G. Reed. ‘e EAL. | 
Reed, Wm. Endicott, Jr., | (Signed) Wm. Endicott, Jr. EAL. | 
and Geo. M. Pullman. (Signed) Geo. M. Pullman. <rAL 

In the presence of— (Signed) Henry Failing. SEAL. 
(Signed) Hl. H. Tyndale. | (Signed) W.S. Ladd. a EAL. | 
(Signed) C. A. Spofford. U(Signed) C. H. Prescott. [ SEAT. | 


157i =Strate OF OREGON. 
County of Multnomah, | 


se it remembered that on the 5d day of July, A. D. 1882, before 
the undersigned, a notary publie in and for said county and State, 
personally appeared the above-named C. Hl. Lewis, J. N. Dolph, 
Henry Failing, W.S. Ladd, and C. If. Prescott, who are known to 
me to be the identical persons described in and who executed the 
foregoing instrument, and acknowledged to me that they executed 
the same for the uses and purposes therein mentioned. 

In testimony whereof I have hereunto set my hand and seal the 
day and year above written. 

(Signed) W. T. HUME, 
[SEAL. | Notary Publie in and for the State of Oregon. 


STaTE OF New York, |. 
City and County of New York. ' 


ss ° 


Be it remembered that on this Ist day of August, 1882, before 
me, Hector Il. Tyndale, a commissioner of the State of Oregon in 
and for the State of New York, personally appeared the above- 
named Henry Villard, Artemas H. Holmes, William TH. Starbuck, 
Simeon G. Reed, William Endicott, Jr., and George M. Pullman, 
who are known to me to be the persons deseribed in and who exe- 
cuted the foregoing instrument, and they severally acknowledged to 
me that they executed the same freely and voluntarily and for the 
uses and purposes therein mentioned. 

In witness whereof IT have hereunto set my hand and affixed my 
official seal on the date above written. 


(Signed) HECTOR Hf. TYNDALE, 
[SE AL. | Commissioner for Oregon in New York 
158 That on or about the first d; av of August, 1881, by an in- 


denture of lease of that date, the plaintiff being thereto daly 
authorized under the laws aforesaid, and of this State, and under 
the memorandum and articles of association hereinbefore set forth, 
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demised unto the defendant a certain railway or railroad, the same 
being the railroad owned by the plaintiff in the State of Oregon as 
aforesaid, together with certain stations, depots, and other property 
connected therewith and belonging thereto, the property of plain- 
tiff, for a term of ninety-six years from the date thereof; and the 
defendant, being thereto duly authorized by law and its said articles 
of incorporation and by the resolution of its board of directors, in 
consideration thereof, did by the terms of said indenture of lease 


covenant and agree, among other things, to pay to the plaintiff 


therefor the yearly rental of twenty-eight thousand pounds sterling 
money of Great Britain in equal half-vearly payments on the fif- 
teenth of May and eleventh of November in each year in advance. 

That upon the execution of said indenture of lease the said de- 
fendant entered into possession of said demised property and Las 
continued in the enjoyment of the same to the present time, but that 
on the fifteenth day of May, 1554, the defendant, pretending that 
neither it nor the plaintiff were authorized or empowered by law to 
enter into said indenture of lease, tendered and offered to restore pos- 
session of said demised property to plaintiff in its then condition, but 
that at the time of so offering and tendering to restore said property 
the same was not in equally good condition as to repair, equipment, 
and value to the plaintiffas when recc ved by the defendant and as 
contemplated by the terms of said leasing, and the defendant pre- 
tended to disavow said lease. | 

That thereupon plaintiff would not accept said surrender so offered 
by defendant, but requested defendant to continue in the possession 
of said property and road and o; erate the same to prevent losses 
which might otherwise result from suddenly discontinuing such 
operation upon the understanding that no act by the said defendant 
in continuing the operation of said road should in any manner 
prejudice or work any disadvantage to said defendant in the posi- 
tion taken by it as aforesaid or in any position it might thereafter 
take in respect to said lease in any suit, action, or proceeding, and 
on the further understanding that the plaintiff thereby made no ad- 
mission that the said lease is other than valid and binding in all 
particulars, and that such operation of the road by the defendant 
should in no way prejudice the rights of ‘the plaintiff under or in 
respect of suid lease. 

That upon said understanding defendant consented to retain its 
possession of said property. 

That a written memorandum of siid understanding and consent 
was entered into between the plaintiff, acting by its agent in that 
behalf, and the defendant, which memorandum was in the words 
and figures and to the effeet following—that Is to say: 


M. morandum. 


The Oregon Railway and Navigation Company having asserted 
the legal invalidity of the lease executed to that company by the 
Oregonian Railway Company, Limited, dated August, 18S], and 
disavewed and disclaimed any obligation thereunder, and having 


offered to restore and tendered to the company last mentioned the 
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property purportivz to be demised by said lease, and Edmund Rob- 
ertson, representing the said Oregonian Company, having requested 
Mr. T. Jefferson Coolidge, president of the said Oregon Railway and 
Navigation Company, to continue the operation of the railroad 

purporting to be demised by said lease for the purpose of 
159 preventing embarrassments and losses which might result 

from suddenly discontinuing the operation of the sald) rail- 
road, Mr. Coolidge has expressed liis willingness to use lis efforts to 
procure the operation of said road to bi continued tor the period of 
six months from the present time, so far as the same may be ac- 
complished without serious loss to the Oregon Railway and Naviga- 
tion Company, but it is understood that he ineurs hereby no legal 
obligations, either personal or on behalf of said company; and it 
is also understood that no act by him or by said Oregon Railway 
and Navigation Company in so continuing the operation of said 
road shall in anv manner prejudice or work any disadvantage to 
said Oregon Railway and Navigation Company in the position ti aken 
by said company as aforesaid or in any position It may hereafter 
take In respect to said lease in any suit, action, or proceeding, or 
otherwise. It is further expressly understood that the said Edmund 
Robertson on behalf of the Oregonian Railway Company, makes no 
admission that the said lease is other than valid and binding tn all 
particulars, and that this paper shail in-no way prejudice the rights 
of the Oregonian Railway Company under or in respect of said 
lease. 


Dated New Yerk, Mav 15, iS8St. 


T. JEFFERSON COOLIDGE, 
President O. Ro & N. Co. 
EDMUND ROBERTSON, 
Attorn y-in- kaet for thi Oregonian Railway Company, Lomited, 


That the defendant has been in possession of said demised prop- 
erty from the date of said indenture of lease to the present time. 

That, though requested thereto by the plaintiff, the defendant has 
refused and neglected to pay to pli ‘intiff the sum of fourteen thou- 
sand pounds sterling, the installment of rent which as aforesaid be- 
came due under said indenture of lease on the fifteenth day of May, 
ISS4, and the same and the whole thereof remains due and unpaid, 

That the equivalent of said sum of fourteen thousand poutuds 
sterling is the sum of 868,151.00. 

Wherefore plaintiff prays judgment against said defendant for 
said sum of $68,151.00 in lawful money of the United States, with 
lawful interest thereon from and after the said 15th day of May, 
ISS4, and for the costs and disbursements of this agtion. 

+ I. NORTHUP, W. B. GILBERT, 
-W. WHALLEY & PAUL R. DEADY, 
Atforneys for Plaintiff. 
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Unxirep States or AMERICA, | 
° . . Bas 
District of Oregon, j 
I, Hugh Roger, being first duly sworn say: I am the managing 
agent of the plaintiff above naiwned within the State of Oregon, and 
that the foregoing amended complaint is true, as I verily believe. 


HUGH ROGER. 


Subscribed and sworn to before me this 15th day of August, 1884. 
PAUL R. DEADY, 
[SEAL. | Notary Public for Oregon. 


160 Due service of a copy of the above amended complaint. is 
hereby admitted to have been duly made on me, at Portland, 
Multnomah county, Oregon, on this 15th August, 1SS4. 
DOLPH, BELLINGER, MALLORY & SIMON. 


Endorsed: Filed August 15, 1884.) R. H. Lamson, clerk. 


And afterwards, to wit, on Monday, the 18th day of August, ISS4, 
the same being the 55th judicial day of the regular April term of 
said court—present, the Ilonorable Matthew P. Deady, United 
States district judge, presiding—the following proceedings were had 
in said case, to wit: 


In the Circuit Court of the United States for the Distriet of Oregon. 


THe Orecontan Rainway Company, Limited, ) 
re. No. 1035. 
The Oregon RaInway AND NAVIGATION COMPANY. | 


Avucust 15, 1884. 
Now, at this day, comes the defendant in the above-entitled 
cause, by Mr. Cyrus A. Dolph, of counsel, and,upon motion of said 
defendant, it is ordered that it have until September oth next in 
which to demur or answer. 


And afterwards, to wit, on the 5th day of September, 1884, there 
was duly filed in) said court an answer to amended complaint In 
words and figures as follows, to wit: 


Answer to Amended Complaint, 
In the Cireuit Court of the United States for the District of Oregon. 


THe OREGONIAN Rartway Company, Limited, Plaintiff, ) 
is . 
THe Orecox Ramway axp Navicarion Comrany, Defendant. } 


The defendant answers the amended complaint herein— 
That it has no knowledge or information sutlicient to form a be- 
lief as to whether the plaintiff was at any time or Is a corporation 
created or existing under or by virtue of an act of Parliament of 
the United Kingdom of Great Britain and lreland entitled An act 
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for the incorporation, regulation, and winding up of trading com- 
panies and other associations, dated and passed August 7, 1862, and 
of the acts amendatory thereof, orasto whether plaintiff at aby time 
wasor is a corporation by virtue of an act of said Parliament, or as 
to whether plaintiff at any time was or is at all a corporation. 

The defendant has no knowledge or information suflicient to form 
a belief as to whether the persons in the amended complaint men- 
tioned or as to Whether any persons, on the 30th day of April, 1880, 
or at any time, in pursuance of any provisions of the said alleged 
companies act or of the provisions of any act of said Parliament or 
at all, made or entered into or executed any memorandum of asso- 
ciation entitled “A memorandum of association of the Oregonian 
Railway Company, Limited,” or as to whether any memorandum of 
association was at all made, executed, or entered into at any time in 
words and figures or eflect as recited and set forth in said amended 

complaint. 
161 That defendant has no knowledge or information sufficient 

to forin a belief as to whether the persons in the said amended 
complaint mentioned, or as to whether any persons on the 30th day 
of April, ISSO, or at any time, in) purstlance of any provisions 
of the said alleged or of any act of the said Parliament, or at all, 
made or entered Into or executed any articles of association or de- 
livered any articles of association to the registrar of the joint-siock 
companies, as required by section 17 of said alleged act, or other- 
wise, or as to whether such alleged registrar did at any time retain 
or register any memorandum or articles of association or certify the 
Oregonian Railway Company, Limited, to be incorporated or to be 
limited, or as to whether any articles of association were at any time 
made, executed, or entered into in words or figures or effect as set 
forth in said amended complaint. 

That defendant denies that plaintiff became or is vested with the 
rights, powers, privileges, or franchises to build, construet, reecon- 
struct, divert. equip, OW), Operate, lease, slic, transter, or dispose of 
or purchase or otherwise acquire, hold, operate, use, work, or deal in 
any railway or railways, railroad or railroads, or branch or exten- 
sion thereof, or telegraph ar telephone lines, Warehouse or Wware- 
houses, or building or buildings for receiving or storing grain or 
other produce in the States of Oregon, California, or Nevada, or in 
the Territories of Washington or Idaho, or of carrying passengers or 
freight in either of said States or Territories; and that defendant 
has no knowledge or information suflicient to form a belief as to 
whether said plamtitf became or is an incorporated company or had 
or has any of the other rights, powers, privileges, or franchises 
mentioned or deseribed in said alleged memorandum or articles of 
association, 

That defendant has no knowledge or information suflicient to 
form a belief as to whether plaintiff has its or any registered office in 
Dundee, In Seotlanad, or elsewhere, or transacts business in the State 
of Oregon or has complied with the laws of said State for the regu- 
lation of foreign corporations doing business therein, or with the 
foreign laws as set out In said complaint, or has complied with any 
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foreign laws so as to entitle or authorize it to transact business in 
the State or elsewhere. 

That detendant has no knowledge or information sufficient to 
form a belief as to whether the pk aintifl owns a railroad in the State 
of Oregon. 

That defendant admits that it is and was during the times in the 
complaint mentioned a corporation duly incorporated under the 
laws of the State of Oregon; but defendant denies that it ever had 
or has the power, right, or franchise to purehase or lease any rail- 
road or railroads in the State of Oregon. 

That defendant denies that at any time plaintiff demised unto 
it the railway or railroad in the complaint mentioned, and defendant 
alleges that about the first day of August, 1SS1, the president and 
assistant secretary of the defendant signed an instrument in writing 
and affixed thereto defendant’s corporate seal, which instrument was 
in its terms such an indenture of lease as is deseribed in the amended 
complaint, and is, in fact, the instrument so deseribed ; but defendant 
denies that either plaintiff or defendant was at any time authorized 
to enter into said or any indenture of leasing, and defendant alleges 
that both the plaintiff and the defendant were without the power 
or authority to enter into such contract; that the State of Oregon did 
not authorize or consent to such contract or leasing orto any leasing 
by the plaintiff or taking in lease of the defendant of said railway, 
and the sacl pretended agreement was uoouthoerized and void. 

That it is true defendant, upon the execution of said pretended 

lease, entered into the Possesslou of sata railway and SO COD. 
162 tinued to the loth day of May, ISSt. but defendant denies 

that since said last-named date it has or now Is in possession 
of the Same under or in purstiance of the said pretended lease, 

And the defendant alleges that at all times since satd 15th of May, 
ISS 4, it has had and now has JOS s¢ sston of said railway property in 
pursuanee of the memorandum of agreement between T. Jeflerson 
Coolidge, as president of the defendant, and Edmund Robertson, as 
attorney-in-fact for plaintiff, which memorandum is set forth in the 
amenc d complaint, Defendant le rie _ that ul the tine of tender- 
Ing and offering to restore said property the same was not in equally 
good condition as to repair, equipment, or value as when received 
from plaintit? by defendant. 

Defendant denies that any sum of money ts unpaid and due plain- 
tiff from defendant, and it alleges that it has fully paid the rental 
provided for in said pretended lease for the full period during which 
it held possession of said railway under the same, being for the 
period ending on said 15th day of May, 1Ss4 ee 

Wherefore defendant prays judge nt against plaintitl lor its costs 
and disbursements herein. 

DOLPH, BELLINGER, MALLORY & SIMON, 


d iflorne ys for Lh fe nant. 
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STATE OF OrnkeGON,  ) 
. P ss hs 
County of Multnomah, } 


|, Theodore Wygant, being first duly sworn, say that I am secre- 
tary of the defendant and that IT have read the foregoing answer 
and believe the same to be true. 


THEODORE WYGANT. 
Subscribed and sworn to before me this 5th day of September, 
ISS4. 
W. T. HUME, 
| SEAL. | Notary Public in and for Oregon. 
Service upon us of copy of within answer this day is hereby ad- 
mitted, September 0, 185-4. 
WHALLEY, NORTITUP & DEADY, 
Of Counsel for Plaintiff. 
Mudorsed: Tiled September 0, 1884.) RR. TH. Lamson, clerk. 
And afterwards, to wit, on the 6th day of September, 1884, there 


was duly tiled in said court a stipulation in words and figures as 
follows, to wit: 


In the Cireuit Court of the United States for the District of Oregon. 


The OrneGoNIAN Rattpway Company, Limited, Plaitill, 
vs, 


Tue Oregon RAILWAY AND NAVIGATION COMPANY, Defendant. } 


It is hereby agreed between the plaiuatil and defendant in the 
above-entitled cause that the plaintiff may have ten days from this 
date in which to move, demur, plead, or reply to the answer of de- 
fendant to the amended complaint in this cause. 

DOLPH, BELLINGER, MALLORY & SIMON, 

Lh fondant s Attorneys. 
indorsed: Filed September 6th, 1884. R. WH. Lamson, clerk. 
And afterwards, to wit, on the 9th day of September, 1584, there 

was duly filed in said court a demurrer in words and figures as fol- 

lows, to wit: 

165 In the Cireuit Court of the United States for the District of 
Oregon, 


Tne Orecontan Ratnway Company, Limited. Plaintiff, 


Ss. ( 


Thue Orrcon Rareway axp Navigation Company. Defendant. J 


And now comes the above-named corporation plaintill, by its at- 
torneys, Northup & Gilbert and J. W. Whalley, and demurs to the 
answer of the defendant herein filed for the reason that said answer 
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constitutes no defense to the cause of action in the complaint al- 
leged. 
NORTHUP & GILBERT, J. W. WHALLEY, 
Attorneys for Plaintiff. 
UnIrep States or America, ) _ 
District of Oregon, ' - 

Due service of the within demurrer is hereby admitted to have 
been made on us, at Portland, Multnomah county, Oregon, on this 
the 9th dav of September, 1SS4. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Defi ndant’s Attorneys. 


endorsed : Filed September 0, ISS4. R. Hl. Lamson, clerk. 


And afterwards, to wit. on the “th day of Septem ber, ISS4, there 
was duly filed in said court a notice in words and figures as follows, 
to wit: 


In the Cireuit Court of the United States for the District of Oregon. 


THe OreGoNtTAN Rathpway Company, Limited, Plaintiff, 1 


THe Oreaon Raitrway anno Navigation Company. De fendant. 4 


To the above-named defendant, and to Messrs. Dolph, Bellinger, 

Mallory & Simon, its attorneys, 

(GENTLEMEN: Take notice that on Monday, the loth dav of Sep- 
temb af Iss 4, at the hour of 10 o'clock a. tm. of said day, oras soon 
thereafter as counsel can be heard, the plearatitl, by its attorneys, 
will, at the United States eireuit court room, at Portland, Oregon 
move the above-entitled court to set down for hearing, at a day 
certain, the demurrer herein filed by the plaintiff to the answer of 
defendant. 

Respectfully yours, 
W. B. GILBERT anno J. W. WHALLEY, 
Attorneys for lai tuff. 


Unirep Srares or AMERICA, |. 
District of Oregon, } ne 
Due service of the within notice is hereby admitted to have been 
made on fs, at Portland, Multnomah couaty, Oregon, on this the 9th 
dav of September, ISS 


DOLPH, BELLINGER, MALLORY & SIMON, 


I) 7 ndants Atlorneys. 
Endorsed: Filed September 9, ISs84. R. Hl. Lamson, clerk. 


And afterwards, to wit, On the Lith day of Septem ber, ISS, there 
wis duly filed in) suid court a stipulation in words and figures as 
follows, to wit: 


LSO THE ORFPGON RAILWAY AND NAVIGATION CO. VS, 


Lot In the Circuit Court of the United States for the District of 
Cdr von 


Tue Orroostan Rareway Company, Limited, Plaintut, ( 


‘ 


The Orrcoxn Rarway axnp Navigatioxn Cowrany, Defendant. } 


It is hereby stipulated and agreed by and between the plainti? 
and defendant, herein acting by and through their respective attor- 
nevs, that the demurrer to the answer herein filed shall be heard, the 
court consenting,on the first day the above-entitled court shall meet 
after Saturday, the 20th day of September, A.D. 1Ss4 

NORTITUP & GILBERT axp J. W. WHALLEY, 
Attorneys for Plaintitls. 
DOLPIL BELLINGER, MALLORY & SIMON, 


Atlorne ys for 1) he ndant. 


Endorsed: Filed September 11, 1884. RK. EH. Lamson, clerk. 


And afterwards, to wit, on Monday, the loth dav of September, 
ISS4, the same beng the ooth judicial dav of the regular April term 
of said court—present, the Honorable Matthew PL Deady, United 
States district judge, presiding—the following proceedings were 
had in such case, to wit: 

In the Cireuit Court of the United States for the District of Oregon. 


The OreGoxtan Raieway Company, Limited, ) 
US. “ No. LOD. 
The Oregon Rainway aAnp NAVIGATION Company. J 


SEPTEMBER 15, ISS4. 
Now, at this day, comes the plaintiff in the above-entitled cause, by 
Mr. John J. Whalley, and the defendant, by Mr. Charles B. Bellinger. 
of counsel, and, upon motion of said defendant, it is ordered that said 
defendant be, and it is hereby, allowed to withdraw its answer. to 
the amended complaint herein and file an amended answer thereto. 


And afterwards, to wit, on the 16th day of September, 1SS4, there 
was duly filed in said court an answer to amended answer in words 
and figures as follows, to wit: 


Answe r lo Amended Complaint. 
In the Cireuit Court of the United States for the Distriet of Oregon. 


THE OreEGONIAN Rattway Company, Limited, Plaintiff, ) 
a. » 


THe Ornecon Raitway ann Navicatrion Company, Defendant. } 


The defendant answers the amended complaint herein— 

Thatit has no knowledge or information suflicient to form a belief 
as to whether the plaintuil was at any time or is a corporation ere- 
ated or existing under or by virtue of an act of Parliament of the 
United Kingdom of Great Britain and Ireland entitled An aet for 


% 


\ 
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the incorporation, regulation, and winding up of trading companies 
and other associations, dated and passed August 7, 1862, and 
16o oof the acts amendatory thereof, or as to whether plaintiff at 
any time was or is a corporation by virtue of an act of said 
Parliament, or as to whether plaintiff at any time was or is at alla 
corporation 

The defendant has no knowledge or information sufficient to form 
a behef as to whether the persons in the amended complaint men- 
tioned, or as to whether wuy persons, on the 50th dav ot April, ISSO, 
Oratanv time, in) PUPSUANCeE ol anv Proavistons of the setd alleged 
companies act or of the provisions of any act of said Parliament or 
nt all made or entered Into Or ¢ vecuted any memorandum of asso- 
clation entitled “A memorandum of association of the Oregonian 
Railway Company, Limited,” or as to whether any memorandum of 
Assocation Was at all made, executed, or entered inte at any time 
In words and figures or effect, as recited and set forth in said 
amended complaint. 

That defendant has no knowledge or information sutlicient to form 
a behef as to whether the persons in the said amended complaint men- 
tioned, or as to whether UHV persolls on the Soth Cay of \pril, ISSO, 
or at any time, In pursuance of any provisions of the said alleged or 
of any act of the said Parliament or at all made or entered into or 
executed any articles of association, or delivered any articles of asso- 
ciation to the registrar of the joint-stock companies as required by 
section 17 of said alleged act or otherwise. or as to whether such al- 
leged registrar did at any time retain or register any memorandum 
or articles of association or certity the Oregonian Railway Company, 
Limited, to be Incorporated or to be limited or aus to whether any 
articles of association were at any Litne made, executed, or entered 
into in words or figures or etfect as set forth in said amended com- 
plaint. 

That defendant denies that plaintiff became or is vested with the 
rights, powers, privileges, or franchises to build, construct, recon- 
struct, divert, equip, owl, Operate, lease, sell, transter, or dispose ot or 
purchase, or otherwise acquire, hold, operate, use, work, or deal in 
anv railway or railways, railroad or railroads, or oranch or exten- 
sion thereof, or telegraph or telephone lines, warelouse or ware- 
houses, or building or buildings for receiving or storing grain or 
other produce in the State of Oregon, California, or Nevada, or in 
the Territories of Washington or Idaho, or of carrving passengers or 
freight in either of said States or Territovies; and that defendant has 
no knowledge or information sufficient to form a belief as to whether 
said plaintif? beeame or is an incorporated company, or lad or has 
any of the other rights, powers, privileges, or franchises mentioned 
or described in said alleged memorandum or articles of association. 

That defendant has ho knowledge or information suflicient to fort 
a belief as to whether plaintiff? has its or any registered oflice in Dun- 
dee, in Scotland, or elsewhere, or Lraitisacts business in the State of 
Oregon, or has complied with the laws of said State for the regula- 
tion of tore Fab corporations doing business therein, or with the 
foreign laws as set out in said complaint or has complied with any 
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foreign laws so as to entitle or authorize it to transact business in 


this State or elsewhere. 
That defendant has no knowleage or information sutlicient to form 


a belief as to whether the plaintiff owns a railroad in the State of 


Oregon, 

That defendant admits that it is,and was during the times in the 
complaint mentioned, a corporation duly incorporated under the 
laws of the State of Oregon: but defendant denies that it ever had 
or has the power, right, or franchise to purchase or lease any rail- 

rond or railroads in the State of Oregon. 
166 That defendant denies that at any time plaintiff demiised 

unto it the railway or railroad in the complaint mentioned, 
and defendant alleges that about the first day of August, ISSI, the 
president and assistant secretary of the defendant signed an instru- 
ment in writing and atlixed thereto defendant '§ Corpor: ate seal, Whic ly 
lustrument was in its terms such an indenture of lease as Is de- 
scribed in we amended complaint, and is, in faet, the instrument so 
deseribed, but t defendant denies that either pol antl or de fens dant 


Was at any time authorized to enter into said or any indenture of 


leasing, and defendant alleges that both the plammtith and the de- 
fendant were without the power or authority to enter into such con- 
tract: that neither the president hor secretary of defendant had 
authority to cxecute for or on behalf of defendant such or any it- 
denture of lease * that the State of Oregon did hot authorize or con- 
sent to such contract or leasing or to any leasing by the peisatntiel or 
taking in) lease of the defendant of said railway : that the stocvk- 
holders of defendant did not at any time assent thereto, nor did a 
majority of them do so, and that the said pretended agreement was 
unauthorized and void. 

That it Is true defendant, upon the execution as aforesaid of said 
pretended lease, entered Into possesslon oft said road, and su COll- 
tinued to the loth day of May, A. D. ISS 4, but defendant denies that 
since sald last-named date it has been or now is in possession of the 
sume under or 1) pursuance ol the said pretended louse Or otherwise 
than ul the special request ot plamul for the accommodation of 
plaintifl and soleiy to prevent losses which might otherwise result to 
plaintil from discontinuing the operation of such road in acecord- 
anee with the terms of a written memorandum of agreement entered 
Into on sald dav by the defendant through its president and by the 
plaintu® through Edmund Robertson, its attorney-in-faet, which 
memorandum of agreement is set forth in the complaint. 


And defendant alleges that at all times since the said tender of 


possession by defendant to plarntitl It has had and now has prOsses- 
sion of said railway and property in said instrument pretended. to 
he demised solely in pursuance of the said agreement of May 15th, 
188-4. 

That defendant denies that any sum of money is unpaid and due 
plaintiff from defendant, and it alleges that it has fully paid the 
rental provided for in said pretended iease for the time during which 
it held possession of said railway under the same, being for the term 
ending on said May loth, 18s. 


qj 
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That defendant denies that at the time of tendering and offering to 
restore said property the same was not in equally good condition as 
to repair, equipment, or value as when received by defendant. 

Wherefore defendant prays judgment against plaintiff for its costs 
and disbursements herein. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Def ndant, 
STATE OF OREGON, 
County of Multnomah, ) 


ae 


I, Theodore Wygant, being first duly sworn, sav that I am secre- 
tary of the defendant above named; that [have read the foregoing 
answer, and the same is true as | verily believe. 


THEODORE WYGANT. 


Subscribed and sworn to before me this 15th day of September, 
A. D. 1884. 
W. T. HUME, 


[SEAL] Notary Public hii and for Oregon. 
Endorsed: Filed September 16, 1884. R. H. Lamson, clerk. 


167 And afterwards, to wit, on the 17th day of September, 
ISS4, there was duly filed in said court a demurrer to 
amended answer in words and figures as follows, to'wit: 


In the Cireuit Court of the United States for the District of Oregon. 


THe OreEGoNIAN RAtLWay Company, Limited, Plainttf, ) 
is 


THe Oregon RAILWAY AND NAVIGATION COMPANY, ee On | 


Now comes the plaintiff above named, by and through its attor- 
nevs, Whalley, Northup & Deady, and demurs to the amended an- 
swer to the amended complaint filed herein on the 16th day of 
September, 1884, for the reason that the said amended answer does 
hot constitute a defense to the action. 

WHALLEY, NORTHUP. & DEADY anpb 
W. B. GILBERT, 
Attorneys for Plaintiff. 

Service of a copy of the foregoing demurrer is hereby accepted 
and acknowledged this 16th day of September, 1584. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Deje ndant. 
UnITED States OF AMERICA,| | 
District of Oregon. j es 

We, the undersigned, hereby certify that we have examined the 
foregoing demurrer and deem that the same is well taken in point 
of law. 


WHALLEY, NORTHUP & DEADY. 


Endorsed: Filed September 17, 1884. R. H. Lamson, clerk. 
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And afterwards, to wit, on the 17th day of September, 1884, there 
was duly filed in said court a stipulation in words and figures as 
follows, to wit: 


In the Cireuit Court of the United States for the Distriet of Oregon. 


THe OreGontan Raitway Company, Limited, Plaintiff, | 
iis 


THe Oregon RAILWway AND NAVIGATION CoMPANY, Diitentons. | 


It is hereby stipulated and agreed by and between the parties to 
this action, by and through their respective attorneys, that the de- 
murrer filed herein to the amended answer filed herein, the court 
consenting, shall be heard on the seventh day of October, 1SS4. 

W. OB. GILBERT ann WHALLEY, 
NORTITLUP & DEADY, 
Attorneys for Plaintiff 
DOLPH, bBELLINGER, MALLORY & SIMON, 
Attorneys for Defendant. 


Endorsed: Filed September 17th, 1884. R. H. Lamson, clerk, 
by G. G. Gammans, deputy, 


And afterwards, to wit, on the 24th day of September, 1884, there 
was duly filed in said court a notice in words and figures as follows, 
to wit: 


LOS In the Cireuit Court of the United States for the District of 


‘our 
Oregon. 


Tue Orecontan Rarway Company, Limited, Plaintiff, 
Us, ‘ 
THe Ornecgon RAILWAY AND NAVIGATION COMPANY, Defendant. J 


To the above-named defendant corporation and to Messrs. Dolph, 

Bellinger, Mallory & Simon, its attorneys: 

Please take notice that on Wednesday, the 24th day of September, 
A.D. 1SS4, at the hour of 10 o'clock a.m. of said day, or as soon 
thereafter as application can be heard, the above-named plaintiff 
will, by its attorneys, undersigned, apply to the clerk of the above- 
named court, at lis office, in the eity of Portland, in the district of 
Oregon, for the issuance by him of a commission to some proper 
person in Dundee, Seotland, in the United Kingdom of Great 
Britain, to be chosen by said clerk, in the want of the parties not 
agreeing on the person to whom said commission shall issue, to 
take on behalf of the plaintiff herein the testimony by deposition 
of the following-named witnesses, namely: Thomas Thornton, 
solicitor, of Dundee, Seotland; David Ferguson, secretary Oregonian 
Railway Company, Limited, residing at Dundee, Scotland, and John 
J. Reid, registrar of joint-stock companies, residing at Edinburg, 
Scotland; said testimony, when taker, to be read and used on the 
trial of this cause on behalf of the plaintiff; all or either of them 
to be examined for the plaintiff upon the direct interrogatories to 
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be attached to said commission, and such cross-interrogatories as 
you may prepare to be attached by said clerk. 
Very respectfully yours, 
NORTHUP & GILBERT anp 
J. W. WHALLEY, 
Attorneys for Plaintiff. 
District OF OREGON, ss: 


Service of the foregoing notice is hereby accepted, at Portland, in 
said district, this the 19th day of September, A. D. 1884, and all 
further service is hereby waived. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Defendant’s Attorneys. 


Endorsed: Filed September 24, 1884. R. H. Lamson, clerk. 


And afterwards, to wit, on the 29th day of September, 1884, there 
was duly filed in said court a notice in words and figures as follows, 
to wit: 


In the Cireuit Court of the United States for the District of Oregon. 


THe OrneGontan Raitway Company, Limited, Plaintiff, 
Us. 


Tue Oregon Ratway AND Navication Company, Defendant. 


To the above-named defendant and to Messrs. Dolph, Kellinger, 

Mallory & Simon, its attorneys: 

Please take notice that on Monday, the 6th day of October, 1884, 
or as soon thereafter as counsel can be heard, at the court-room of 
the above-entitled court, at Portland, in the district of Oregon, at 
the hour of ten o'clock a. m. of said 6th day of October, 1884, the 
above-named plaintiff will, by its counsel, make an application to 

Hon. Matthew P. Deady, judge of said court, to settle the 
169 interrogatories to be addressed to the witnesses, Thomas 

Thornton, John J. Reed, and Daniel Ferguson, and to be 
attached to the commission allowed herein. — 

Dated this September 29, 1854. 

NORTHUP & GILBERT & J. W. WHALLEY, 
Attorneys for Plaintiff. 


Service of the foregoing notice, by a duly certified copy, accepted 
at Portland, in said county and district, this 29th day of September, 
A. D. 1854. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for the Defendant Above. 


Endorsed: Filed September 29, 1584. R. HH. Lamson, clerk. 
And afterwards, to wit, on Wednesday, the 8th day of October, 
1884, the same being the 3d judicial day of the regular October term 


of said court—present, the Honorable Matthew P. Deady, United 
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States district judge presiding—the following proceedings were had 
in sald case, to wit: 


In the Circuit Court of the United States for the District of Oregon. 


THe OrnrGontan Rattway Company, Limited, ) 
Ce. >» No. 1035. 
THe OrneGon RAILWAY AND NAVIGATION COMPANY. 


OcToBER 8, 1SS4. 

This cause having heretofore been heard on the demurrer to the 
amended answer herein and argued by Mr. John W. Whatley and 
Mr. William B. Gilbert, of counsel for pl: vintiff, and by Mr. Cyrus 
A. Dolph and Mr. Charles B. Bellinger, of counsel for the defendant, 
and taken under advisement by the court, and now, at this day, the 
court being fully advised in the premises, it is ordered that said de- 
murrer be, and the same ts hereby, overruled ; and upon motion of 
said plaintiff, it is ordered that it be, and it hereby is, allowed to file 
a motion to strike out the amended answer herein as frivolous : and, 
upon motion of said defendant, it is ordered that it have until the 
eighteenth instant to amend or withdraw said answer. 


And afterwards, to wit, on the l4th day of October, 1884, there 
was duly filed in said court a motion in words and figures as follows, 
to wit: 


In the Cireuit Court of the United States for the District of Oregon, 


THe OrneGgontan Rattway Company, Limited, Plaintiff, ) 
vs. > 


THe OrrGcon RAtLway AND NAVIGATION CoMPANY, Defendant. J 


And now comes the plaintiff above named, by its attorneys, and 
upon leave of the court for that purpose first had and obtained, 
moves the court upon the pleadings and record in this cause to strike 
out the last amended answer of the defendant herein tiled for the 
reasons following : 

First. Said last amended answer walves all other answers in said 
cause and said last amended answer is frivolous in that It raises no 
material issue nor does it tender any material issue. 

J. VW. WHALLEY ann NORTHUP & GILBERT, 
Attorneys for Plaintiff. 


170 Due acceptance and service of a certified copy of the fore- 
going motion is hereby acknowledged on this 15th day of 
October, 1SS4 
DOLPH, BELLINGER, MALLORY & SIMON, 
Altorneys for Defendant. 


Endorsed: Filed October 14, 1884. R. H. Lamson, clerk, by Gy. 
G. Gammans, deputy clerk. 
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And afterwards, to wit, on the 18th day of October, 1884, there 
was duly filed in said court a second amended answer in words and 
figures as follows, to wit: 


In the Cirenit Court of the United States for the District of Oregon. 


THe Oreconxntan Rairway Company, Limited, ) 
is > 


Tue Orecon Rattway anp Navication Compayy. } 


The defendant answers to the amended complaint— 

That it denies that the plaintiff, pretending to be the Oregonian 
Railway Company, Limited, was at any time or is a corporation 
created or existing under or by virtue of any act of Parliament of 
the United Kingdom of Great Britain and Ireland entitled “An act 
for the Incorporation, regulation, and winding up of trading com- 
panies and other associations,” dated and passed August 7, 1862, and 
of the acts amendatory thereof, or that it was at any time an incor- 
poration by virtue of any aet of said Parliament or is at all an in- 
corporation. 

The defendant admits that the several sections in the amended 
complaint mentioned of that certain act of said Parliament therein 
referred to contain the provisions recited in said complaint, and that 
it alleges that there is no other or further provision of the said act 
or of any act of said Parliament or law of said kingdom relating to 
the powers of corporations created or existing under the laws of 
said kingdom; that the provisions so recited comprise all the pro- 
visions of the laws of said kingdom n respect to the powers Or au- 
thority of corporations created or existing under the laws of said 
kingdom; that said laws do not confer upon the plaintiff any power 
or authority to lease its said railroad property or franchises. 

That defendant has no knowledge or Information sufficient to form 
a belief as to whether the persons in the amended corplaint men- 
tioned, or as to whether any persons at any time,in pursuance of 
any provision of said companies act, or of any act of said Parlia- 
ment or at all, made or entered into or executed any memorandum 
of association entitled “A memorandum of the association of the 
Oregonian Railway Company, Limited,” oras to whether any memo- 
randum ot association was at all made, executed, or entered into at 
any time, in words or figures or effect, as set forth in said amended 
complaint. 

That defendant has no knowledge or information sufficient to 
form a belief as to whether the persons in the said amended com- 
plaint mentioned, or as to whether any persons at any time, in pur- 
suance of any provision of the said alleged or of any act of the said 
Parliament or at all made or entered into or executed any articles 
of association or delivered any such articles to the registrar of 
joint stock companies, as required by section 17 of said alleged act, 

or otherwise, or as to whether such registrar did at any time 
171 —sretain or register any memorandum or articles of association 
or certified the said Oregonian Railway Company, Limited, 
to be incorporated or to be limited or as to whether any articles of 
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association were at any time made, executed, or entered into in 
words or figures or effect, as set forth in said amended complaint, 
oras to whether the pretended memorandum or articles of asso- 
ciation of the said defendant are as set forth in said amended com- 
plaint. 

That defendant denies that plaintiff became or is vested with the 
rights, powers, privileges or franchises to build, construct, recon- 
struct, divert, equip, own, operate, lease, sell, transfer, or dispose of 
or purchase or otherwise acquire, hold, operate, use, work or deal in 
any railway or railways, railroad or railroads, or branch or exten- 
sion thereol, or telegraph or telephone lines, warehouse or ware- 
houses or building for receiving or storing grain or other produce 
in the States of ¢ yregon, | alifornia, or Nevada, or in the ‘Territories 
of Washington or Idaho, or of the carrying — passengers or freight 
in either of suid States or Territories, and that defendant has no 
knowledge or information sufticient to form a belief as to whether 
said plaintiff has any registered oflice at Dundee, in Scotland, or 
elsewhere, or transacts business in the State of Oregon or has com- 
plied with the laws of said State for the regulation of foreign COPPo- 
rations doing business therein, or with the foreign laws as set out 
in said complaint or with any foreign laws. 

That defendant denics that the plaintiff became or 1s an incorpo- 
rated company, or had or has any of the rights, powers, privileges, 
or franchises mentioned in said alleged memorandum or articles of 
association or is entitled or authorized to transact business in this 
State or elsewhere or owns a railroad in said’ State. 

That defendant admits that it is and was during the times in the 
complaint mentioned an Incorporation duly incorporated under the 
laws of the State of Oregon, but denies that it ever had or has the 
power or right or franchise to purchase or lease any railroad in the 
State of Oregon. 

That defendant denies that at any time plaintiff demised unto it 
the railway or railroad in the complaint mentioned, but alleges that 
about the first day of August, 1SS1, the president and assistant see- 
retary of defendant signed the paper and writing relied upon by 
plaintiffas a lease; that neither of said officers of defendant had au- 
thority to execute on behalf of defendant such writing or any in- 
denture of lease; that neither plaintiff nor defendant was at any 
time empowered or authorized to execute such writing or to enter 
Into apy indenture of leasing; that the State of Oregon did not 
authorize or consent to such or any contract of leasing by plaintiff 
or taking in lease by defendant; that no special or other law has at 
any time been enaeted by said State conferring such authority on 
either of the parties hereto, or purporting so to do or relating thereto: 
that the stockholders of defendant did hot at any time authorize or 
assent to such or any contract of leasing and the said pretended 
agreement Was and is unauthorized and void. 

That itis true defendant upon the execution, as aforesaid, of said 
writing entered into possession of said road and so continued to 
the loth day of May, ISS4, but defendant denies that since said time 
it has been or now is in possession thereof under or in pursuance 
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of said writing or pretended lease or otherwise than at the special 
request of plaintiff for its accommodation and solely to prevent 
losses which might otherwise result to plaintiff from discontinuing 
the operation of such road and in accordance with the terms of the 
written memorandum of agreement between the defendant’s presi- 
dent and Edmund Robertson, as attorney-in-fact for plaintiff, which 
agreement is set forth in the complaint. 
That at all times since the said tender of possession by de- 
172 fendant to plaintiff it has had and now has possession of said 
railroad property pretended to be demised solely in pursu- 
ance of the said agreement of May 15, 1S8S4. 

That defendant denies that any sum of money whatever is un- 
paid or due plaintiff from defendant, and it alleges that it has fully 
paid the rental provided for in said pretended lease for the time 
during which it held possession of said railroad and. railroad prop- 
erty under the same, being for the term ending May 15, 1SS4. 

That defendant denies that at the time of tendering and offering 
to restore said property the same was not in equally good condition 
as to repair, equipment, or value as when received by plaintiff. 

Wherefore defendant prays judgment against plaintiff for its costs 
and disbursements herein. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Defendant. 


Unitep States or AMERICA, ) ... 
District of Oregon, , 


I, Theodore Wygant, being duly sworn, say that I am secretary 
of the defendant and that I believe the foregoing amended answer to 


be true. 
THEODORE WYGANT. 


Subscribed and sworn to before me this 17th day of October, 
1884. 
[SEAL. ] J. SILVERSTONE, 
Notary Public in and for Oregon. 


DisrricT OF OREGON, ss: 

Service of the within amended answer in the above-entitled cause 
upon me as one of the plaintiffs attorneys within this district ts 
hereby acknowledged this 15th day of October, 1554. 

W. BB GILBERT, 
Of Attorneys for Plaintiff. 

Endersed: Filed October 18, 1SS4.. R. H. Lamson, clerk, by G. 
G. Gammans, deputy. 

And afterwards. to wit, on the 24th dav of October, 1884, there 
was duly filed in said court a motion in words and figures as fol- 
lows, to wit: 
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In the Circuit Court of the United States for the District of Oregon, 


The Ornegontran Rarpway Company, Limited, Plaintiff, ) 


is, 
The Oregon Ratway aANnp NAVIGATION COMPANY, Dileddenst. § 


And now comes the plaintiff herein by its attorneys and moves 
the above-entitled court to strike out the amended answer of the 
defendant last filed in this cause and thereupon to grant judgment 
in favor of plaintiff as prayed for in the amended complaint herein 
for the reason that said Jast-amended complaint is frivolous and 
Imtnaterial, 


Ho. 1. NORTITUP, W. BB. GILBERT & 
J.W. WHALLEY; 


Attorneys for Plaintaf 


Due se rvice of the foregoing motion Is hereby admitted to 
173 have been made on the undersigned by the delive ry ofa 
true COPY thereof to then, ut Portland, Multnomah county, 
Oregon, on this 24th day of October, 1Ss4. 
DOLPH, BELLINGER, MALLORY & SIMON, 
Aflorneys for Lh fe ndant. 


indorsed: Filed October 24, 1854. Kt. IL. Lamson, elerk, by G. 
G. Gammans, deputy. 


And afterwards, tu wit,on the 24th day of October, 1884, there 
was filed in said court a notice In words and figures as follows, 
to wit: 


In the Circuit Court of the United States for the District of Oregon. 


The Oregonian Rarpway Company, Limited, Plarotrf, 
a. 


Tue Orecon Rarpway anp Navigation Company, Defendant. J 


To Messrs. Dolph, Bellinger, Mallory & Simon. 


GENTLEMEN: You will please take notice that on Wednesday, the 
20th day of October, ISSh, at the hour of 10 o'clock a.m. of said 
day, or as soon thereafter as application ean be heard, the above- 
named plaintiuf will, by the undersigned, its attorneys, apply to the 
above-entitled court to appoint a day certain in which it will hear } 
argument on the motion to strike out the answer of the above- 
named defendant in the above-entitled suit upon —, and thereupon 


to grant Judgment — the ground that it is frivolous, now on file in 
the office of the clerk of said court. 
Respectfully, J. W. WHALLEY, 


OF (iinjesel for Plaintiff. 


Due service of the foregoing notice Is hereby admitted to have 
been made on the undersigned by the delivery of a true copy thereof 
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to them, at Portland, Multnomah county, Oregon, this 24th day of 
October, 1SS4. 
DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Defendant. 


endorsed: Filed October 24th, 1884. R. IL. Lamson, clerk, by G. 
G. Gammans, deputy clerk. 


And afterwards, to wit, on the 7th day of November, 1884, there 
was duly filed in said court a notice in words and figures as follows, 
to wit: 


In the Cireuit Court of the United States for the District of ¢ regon. 


The Oregoxtan Rattway Company, Limited, Plaintiff, 
re, 


THe Orecon Raipway AND NaviIGATiION Company, Defendant. 


Yo The Oregonian Railway Company, Limited, defendant above 
named, and to Messrs. Whalley, Northup & Deady and W. B. 
Crilbert, its attorneys: 

You will please take notice that on Monday, the 10th day of 

November, ISS4, upon the coming in of the court, defendant will 

move for leave to amend its answer tothe amended complaint 

174 ~—s herein tiled on the ISth day of October, I8SS4; that the 

amendments proposed are ‘neorporated in the engrossed 
copy of amended answer proposed to be filed and herewith served. 
DOLPH, BELLINGER, MALLORY & SIMON, 


Attorneys for Defendant. 


Due service of the within notice for leave to amend is hereby ac- 
cepted, within Multnomah county, State of Oregon, this the 7th day 
of November, 1SS4. 

J. W. WHALLEY, 
Of Attorneys for Plaintiff. 


Endorsed: Filed November 7, 1884. R. H. Lamson, clerk, by 
G. G. Gammans, deputy. 


And afterwards, to wit, cn Monday, the Ist day of December, 
ISS4, the same being the 26th judicial day of the reguiar October 
term of said court—present, the Honorable Matthew P. Deady, 
United States district Judge, presiding—the following proceedings 
, were had in said case, to wit: 


In the Cireuit Court of the United States for the Distriet of Oregon. 
THe Orecontan Rattway Company, Limited, Plaintiff, ) 
, | 

is ‘ : 

7. , ’ ‘ No. 1035. 

THe OrneGon RaInway AND NaviGatTion Company, De- { _ 
fendant. 

DeceMBeEer 1, 1884. 
This cause having herebefore been heard upon motion of plaintiff 
to strike out the second amended answer to the amended complaint 
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herein as frivolous, and for judgment, and upon motion of the de- 
fendant for leave to file its third amended answer to said amended 
complaint, and argued by Mr. John W. Whalley, of counsel for 
plaintiff, and by Mr. Charles b. Bellinger, of counsel for defendant, 
and taken under advisement by the court, and now the court being 
fully advised in the premises, it is ordered that the said motion to 
strike out and for judgment be, and the same is hereby, denied, and 
that the said motion for leave to file a third-amended answer be, 
and is hereby, allowed, which answer is now filed. 


And afterwards, to wit, on the 5lst day of December, 1884, there 
was duly filed in said court a third amended answer in words and 
fivures as follows, to wit’ 


In the Cireuit Court of the United States for the Distriet of Oregon. 


The OreGontan Rarway Company, Limited, Plaintiff, 
UK. 


THe Orecgon RAILway AND NAVIGATION Company, Defendant. 


The defendant answers to the amended complaint— 

Thatit denies that the plaintiff, pretending to be the Oregonian 
Railway Company, Limited, was at any time or is a corporation 
created or existing under or by virtue of any act of Parliament of 
the United Kingdom of Great Britain and Ireland entitled “ An 
act for the Incorporation, regulation and winding up of trading 
companies and other associations,” dated and passed August 7, 1862, 
and of the acts amendatory thereof, or that it was an incorporation 
at any time by virtue of any act of satd Parliament, or is at all an 

Incorporation, ’ 
175 The defendant admits that the several sections in the 

amended complaint mentioned of that certain act of said 
Parliament therein referred to contain the provisions recited in said 
complaint, and that it alleges that there is no other or further pro- 
vision of the sald act or ol any act of said Parliament or law ot said 
kingdom relating to the powers of corporations created or existing 
under the laws of said kingdom; that the provisions so recited com- 
prise all the provisions of the laws of said kingdom in respect to the 
powers oP authority of corporations created or existing under the 
laws of said kingdom - that said laws do not confer upon the plain- 
titl any power or authority to lease its said railroad property or 
franchises. 

That defendant bas no knowledge or information sufficient to 
form a belief as to whether the persons in the amended complaint 
mentioned or as to whether any persons at any time, in pursuance 
of any provision of said companies aet or of any act of said 
Parliament or at all, made or entered into or executed any mem- 
orandum of association entitled “A memorandum of the associa- 
tion of the Oregonian Railway Company, Limited,” or as to whether 
any memorandut of association was at all made, executed, or en- 
tered into at any time in words or figures or etlect as set forth in 
said amended complaint. 
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That defendant has no knowledge or information sufficient to 
form a belief as to whether the persons in the said amended com- 
plaint mentioned or as to whether any persons at any time, in pur- 
suance of any provision of the said alleged or of any act of the said 
Parliament or at all, made or entered into or executed any articles 
of association or delivered any such articles to the registrar of joint- 
stock companies, as required by section 17 of said alleged act or 
otherwise, or as to whrether such registrar did at any time retain or 


register any memorandum or articles of association or certified the 


said Oregonian Railway Company, Limited, to be incorporated or 
to be limited, or as to whether any articles of association were at 
any time made, executed, or entered into in words or figures or 
effect as set forth in said amended complaint, or as to whether the 
pretended memorandum or articles of association of said defendant 
are as set forth in said amended complaint. 

That defendant denies that plaintiff became or is vested with the 
rights, powers, privileges, or franchises to build, construct, recon- 
struct, divert, equip, own, operate, lease, sell, transfer, or dispose of, 
or purchase or otherwise acquire, hold, operate, use, work, or deal 
in any railway or railways, railroad or railroads,or branch or ex- 
tension thereof, or telegraph or telephone lines, warehouse or ware- 
houses or building for receiving or storing grain or other produce 
in the States of Oregon, California, or Nevada, or in the Territories 
of Washington or Idaho, or of the carrying passengers or freight in 
either of said States or Territories; and that defendant has no 
knowledge or information sufficient to-form a-belief as to whether 
said plaintiff has any registered oflice at Dundee, in Scotland, or else- 
where, or transacts business in the State of Oregon, or has complied 
with the laws of said State for the regulation of foreign corporations 
doing business therein or with the foreign laws as set out in said 
complaint or with any foreign laws. 

That defendant denies that plaintiff became or is an incorporated 
company or bad or has any of the rights, powers, privileges, or 
franchises mentioned in said alleged memorandum of articles of 
assoclation, or entitled or authorized to transact business in this 
State or elsewhere, or owns a railroad in said State. 

That defendant admits that it is and was during the times in the 
complaint mentioned a corporation duly incorporated under the 
laws of the State of Oregon, but denies that it ever had or has the 
power or right or franchise to purchase or lease any railroad in the 

State of Oregon. 
176 That defendant denies that at any time plaintiff demised 

unto it the railway or rallroads in the complaint mentioned, 
but alleges that about the first dav of August, ISSI, the president 
and assistant secretary of defendant signed the paper and writing 
relied upon by praintith asa lease, and affixed thereto defendant’s 
corporate seal; that neither of said officers of defendant had au- 
thority to execute on behalf of defendant such writing or any In- 
denture of lease; that neither plaintiff nor defendant was at any 
time empowered or authorized to execute such writing or to enter 
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into any indenture of leasing; that the State of Oregon did not 
authorize or consent to such or any contract of leasing by plaintifl 
or taking in lease by defendant; that no special or other law has at 
any time been enacted by said State conferring such authority on 
either of the parties hereto or purporting so to do or relating thereto; 
that the stockholders of defendant did not at any time authorize or 
assent to such or any contract of leasing, and the said pretended 
agreement Was and is unauthorized and void. 

That it is true defendant, upon the execution as aforesaid of said 
writing, entered into possessio:, of said road and so continued to the 
loth day of May, 1884, but defendant denies that since said time it 
has been or now is ip possession thereof under or in pursuance of 
said writing or pretended lease or otherwise than at the special 
request of plaintiff for its accommodation and solely to prevent losses 
to plaintiff from discontinuing the operation of such road and in 
accordance with the terms of the written memorandum of agree- 
ment between the defendant's president and Edmund Robertson, 
as uttorney-in-fact for plaintiff, which agreement is set forth in the 
complaint. 

That at all times since the said tender of possession by defendant to 
plaintiff it has had and now has possession of said railroad property 
pretended to be demised solely in pursuance of the said agreement 
of May 15, 1854. 

That defendant denies that any sum of money whatever is unpaid 
or due plaintiff from defendant, and it alleges that it has fully paid 
the rental provided for in said pretended lease for the time during 
which it held possession of said raliroad and railroad property 
under the same, being for the term ending May 15, 1SS4. 

That defendant denies that at the time of tendering and offering 
to restore said property the same was not in equally good condition 
as to repair, equipment, or value as when received by plaintill. 

lor a further and separate defense herein defendant alleges— 

First. That the railroad or railroads which the defendant was 
and is organized to construct and operate and the termini of which 
were specified in the articles of association ran east from the city of 
Portland, in the State of Oregon, and between points and places in 
the eastern part of said State, and did not embrace the railroad 
mentioned and purported to be demised in said lease nor any rail- 
road running south from the said city of Portland or between points 
or places south of gaid city, and that the said railroad mentioned in 
said lease and purporting to be demised thereby is a wholly different 
road, forming no part of and having no near connection with or re- 
lation to the road or systems of roads the termini of which are men- 
tioned in any of the articles of association of said O. R. & N. Com- 
pany, defendant herein. 

Second. That prior to the execution of the pretended indenture 
of lease the whole of the capital of the defendant had been econ- 
tributed and applied in the construction and equipment of a rail- 
road er railroads the termini of which was specified in the articles 
of association, and which were wholly different from and independ- 


® 


THE OREGONIAN RAILWAY CO. (LIMITED). 195 


ent of the railroad mentioned in said pretended lease and 
177 ~=purported to be demised thereby, and had no near connection 
with or relation to the railroad last above mentioned, and 
that the said pretended indenture of lease has never in any manner 
been authorized or assented to by the stockholders of the defendant, 
and that the act of defendant’s officers in seeking to bind defendant 
to such pretended indenture of lease was a wholly unauthorized 
attempt to divert and subject the capital of defendant contributed 
as above mentioned to a wholly new object and enterprise not con- 
templated when said capital was contributed and expended. 
Wherefore defendant prays judgment against plaintiff for its 
costs and disbursements herein. 
J. N. DOLPH anp 
DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneus for Defendant. 


STATE OF OREGON, 
(ounty of Multnomah. j 


I, Theodore Wygant, being tirst duly sworn, say I am_ the secre- 
tary of the defendant above named, and that I believe the foregoing 
answer to be true. 


THEODORE WYGANT. 


Subscribed and sworn to before me this llth dav of November, 
A.D. 1884. | 
[SEAL] J. SILVERSTONE, 
Notary Public in and for Oregon. 


We hereby acknowledge service of a copy of the foregoing answer 
upon us, at Portland, Oregon, this 11th day of November, 1884. 


indorsed: Filed December 1, i884. R. H. Lamson, clerk, by 
G. G. Gammans, deputy. 


And afterwards, to wit, on the 5th day of December, 1854, there 
was duly filed in said court a demurrer in words and figures as 
follows, to wit: 


In the Cirenit Court of the United States for the District of Oregon. 


Tie OreGoNIAN Rattway Company, Limited, — ) 
; \ 
is. > 


Ture Oregon RaiItway AND NAVIGATION Company. | 


And now comes the said plaintiff, by its attorneys, and demurs to 
so much of the last amended answer herein as pleads to or denies 
the corporate existence, due organization of plaintiff as a corpora- 
tion, or facts relating to the organization of plaintiff as a corpora- 
tion, or which pleads to or questions or denies compliance by 
plaintiff with foreign or domestic laws, or which attempts to deny 
the demise alleged in the amended complaint by plaintiff to defend- 
ant, and also to sv much of said last amended answer as pleads to 
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or denies orattempts to plead to or deny or question the powers, rights, 
privileges, or franchise or ownership of plaintiff alleged in the 
amended complaint herein, for the reason that the said defendant 
ought not to be allowed or heard to say or allege that the plaintiff 
is not a corporatien or has no power to make the contract herein 
sued on or to make any denials contrary to defendant’s own 
acknowledgment and deed of about August 1, 1581, as appears by 
the said amended complaint therein and admitted by the last 
amended answer filed in this cause. 

2. And plaintiff also demurs to so much of said last amended 

answer as by plea attempts to set up want of power and 
178 = authority in defendant corporation and its officers to enter 

into the contract alleged in the amended complaint, and for 
cause of demurrer thereto says that upon the face of the matter 
alleged in said plea it appears that the same does not constitute a 
defense or counter-claim to said action. 

3. And plaintiff demurs to all the supposed answer and defense @ 
following the words in said last amended answer “ For a further 
and separate defense herein defendant alleges,” for the reason that 
the new matter therein set up does not constitute a defense or 
counter-claim to this action. 

W. B. GILBERT anxp 
WHALLEY, NORTHUP & DEADY, 
Attorneys for Plaintiff. . 


STATE OF OREGON, Ame 
County of Multnomah, (°° 
Service of a COpY of the foregoing demurrer upon us is hereby 
acknowledged, at Portland, in said district, this the oth day of De- 
cember, A. D. 1854, and all other service is hereby waived. 
DOLPH, BELLINGER, MALLORY & SIMON, | 
Attorneys for the Lh fendant, The Oregon | 
Railway and Navigation Company, 
By W. T. HUME. ’ 
Endorsed: Filed December 5, 1884.) R. Hl. Lamson, clerk, by G. a 
G. Gammans, ceputy. : 


And afterwards, to wit, on the 5th day of December, 18S4, there 
was duly filed in said court a motion in words and figures as fol- 
lows, to wit: é 


In the Circuit Court of the United States for the District of Oregon. 


THe OrneGoNIAN RatLway Company, Limited, Plaintiff, \ 
i's 


The Orrecon Ratway axp Navigation Company, Defendant. J 


And now comes tie said plaintiff, by its attorneys, and moves the 
court to strike out all that part of the last amended answer herein | 
filed commencing with the words “ That it is trae defendant, upon | 
the execution,’ down to and inclusive of the words “ the said agree- 4 
ment of May 15th, 1Ss4,” for the reason that each and every alle- 
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gation and denial therein contained is immaterial and irrelevant and 
the whole thereof frivolous. 

And plaintiff further moves the court to strike out of said last 
amended answer all that part thereof following the words “ said 
agreement of May 15th, 1884,” down to and inclusive of the words 
“as when received by plaintiff,” for the reason that the same is 
wholly frivolous, immaterial, and irrelevant. 

And plaintiff further moves to strike out the following part of 
said last amended answer, commencing with the words, on the sixth 
page thereof, “That defendant admits that it is” down to and in- 
clusive of the words “in the State of Oregon,” for the reasons that 
the matter of admission is redundant and the rest thereof sham and 
frivolous. 

And plaintiff further moves the court to strike out the rest and 

residue of said last amended answer which is not in this ae- 
179 ~= tion demurred to and which is not hereinbefore moved to be 
stricken out for the reason that such residue is wholly imma- 
terial and irrelevant to the issues in this cause. 
W. B. GILBERT anxp 
WHALLEY, NORTHUP & DEADY, 
Attorneys for Plaintiff. 


STATE OF OREGON, .. 
Multnomah County, - 

Service of the foregoing motion to strike out by a copy admitted 
upon us, at Portland, in said district, this the Sth day of December, 
A. D. 1884, and all other service is hereby expressly waived. 

DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for the Defendant, The Oregon 
Railway and Navigation Company, 
By W. T. HUME. 

Endorsed: Filed December 5, 1884. Rt. H. Lamson, clerk, by G. 

G. Gammans, deputy clerk. 


And afterwards, to wit, on the 5th day of December, 1884, there 
was duly filed in said court a notice in words and figures as follows, 
to wit: 

In the Cireuit Court of the United States for the District of Oregon, 


THe Onecontian Rattway Company, Limited, Plaintiff, ) 
Us. 
THe OreGoN RAILWAY AND NAVIGATION CoMPANY, Defendant. 


To the above-named defendant and to Messrs. Dolph, Bellinger, 

Mallory & Simon, its attorneys: 

Take notice that on Wednesday, the 10th day of December, 1884, 
at the hour of ten o’clock a. m. of said day, or as so%n thereafter as 
counsel can be heard, the plaintiff will, by its attorneys, at the court- 
room of the above-entitled court, in open court move satd court for 
an order setting down for hearing at a time certain the demurrers 
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filed herein to the last amended answer of defendant, and also the 
motion tostrike out parts of said last amended answer on file in this 


cause. 
Respectfully yours, 

W. B. GILBERT ann 

WHALLEY, NORTHUP & DEADY, | 

Attorneys for Plaintiff. ) 

Due service of a true copy of the within notice is hereby admitted f 

to have been made on us, at Portland, Multnomah county, Oregon, 
on this Sth December, A. D. 1SS4. 


DOLPH, BELLINGER, MALLORY & SIMON, 


Attorneys for Defendant, 


By W. T. HUME. 


endorsed: Filed December oth, 1884. Rh. H. Lamson, clerk. 


And afterwards, to wit, on Wednesday, the 18th day of March, 
ISS5, the same being the S2d judicial day of the regular October 
term of said court—present, the Honorable Matthew l’. Deady, 
United States district judge, presiding—the following proceedings 
were had in -— case, to wit: 


180 In the Cireuit Court of the United States for the District of 
Oregon. 


THe OrneGontan Rarpway Company, Limited, Plaintiff, ) 


ls, ' 7 sp 
: No. 10535. 


THe Ornkcon Ratpway AND NAVIGATION Company, De- ; ' 
fendant. } ‘ 


Maren 18, 1885. 

This cause having heretofore been heard upon the demurrer to 
the amended answer filed herein December 1, ISS4, and upon the 
plaintiff's motion to strike out pear of said answer, and argued by ‘¢ 
Mr. John Whalley and Mr. William B. Gilbert, of counsel for placn- a 
tiff, and by Mr. Cyrus A. Dolph and Mr. C. B. Bellinger, of counsel 
for defendant, and taken under advisement by the court, and now, 
at this day, the court being fully advised in the premises, and it ap- 
pearing that the matters in said answer included in said motion to 
strike out are redundant and irrelevant, and that the remaining de- 
nials and defenses in said answer or any of them are not suflicient - 
to bar said plaintiff of its rights to recover in this action, It Is con- 
sidered that said motion be, and the same is hereby, allowed, and that 
said demurrer be, and the same is hereby, sustained, and that said 
plaintiff, The Oregonian Railway Company, Limited, have and re- 
cover from the said defendant, The Oregon Railway and Navigation 
Company, thefsum of sixty-eight thousand one hundred and thirty- 
one dollars, with legal interest, to wit, eight per centum per annum, 
thereon since May 15, 1884, in all the sum of seventy-two thousand 
seven hundred and fifteen dollars and forty-three cents, and its costs P 
and disbursements herein, taxed at 8509.17. 
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And afterwards, to wit, on the 23d day of March, 1885, there was 
duly filed in said court a cost bill in words and figures as follows, 
to wit: 


In the Cireuit Court of the United States for the District of Oregon. 


THe Orecoxtran Raitway Company, Limited, Plaintiff, 
is. 
THe Orecon Rainway And Navigation Company, De- 
fendant. 


> » No. 1035. 


Statement of disbursements claimed in the above-entitled cause, 
VIZ: 


Sr I a on iin és emis dcine am crane eee e ieee ee 


I OI isis sittin teres eh ts each wisineinenes dni na seal oldies eile 4 72 
Attorney's fees en kek ee Ginds @wbieesene meted Mle Gin ee 10 OO 
Attorney 's fees for taking three depositions at & 2.50 each —- 7 00 
Disbursements, taking de positions under commission .._-- 479 35 
PVC CURE cccne st nce cces cesutiindadakinedge Gee 


lotal SOO © OBO SES 6S OETSE COOSSS O66 OES CESS ©6426 2808 


Taxed at 8599.17 April 6, 1885. 


R. H. LAMSON, Clerk. 


Districr OF OREGON, ss: 


I, Paul R. Deady, being duly sworn, say that I am one of the at- 
torneys in the above-entitled cause; that the costs and dis- 
1Sl  ~=bursements set forth above have been necessarily incurred 
in the prosecudion of this suit, and that the plaintiff is enti- 

tled to recover the same from the defendant. 


PAUL R. DEADY. 


Subscribed and sworn to before me this Mareh 23, 1885. 
R. H. LAMSON, Clerk. 


Endorsed: Filed March 23, 1885. R. Hl. Lamson, clerk, by G. 
’ + 


G. Gammans, deputy. 


And afterwards, to wit, on the 26th day of March, 1885, there was 
issued out of said court a writ of error in words and figures as fol- 
lows, to wit: 


7 In the Supreme Court of the United States. 


THe Orecon RAILWAY AND NAVIGATION Company, Plaintiff in 
Error, 


a ix. ( 


THe OrneGontaAN Rarpway Company, Limited, Defendant in Error. 


Toe Usitep STATES OF AMERICA, 88: 

The President of the United States to the judges of the circuit court 
of the United States for the district of Oregon, Greeting: 

Because in the records and proceedings, as also in the rendition 
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of the judgment of a plea which is in the said circuit court, before 
the Honorable Matthew P. Deady, one of you, between The Orego- 
nian Railway Company, Limited, plaintiff and defendant in error, 
and The Oregon Railway and Navigation Company, defendant and 
plaintiff in error, a manifest error hath happened, to the great dam. 
age of the said plaintiffin error, as by complaint doth appear, and 
we, being willing that error, if any hath been, should be duly 
corrected and full and speedy justice done to the parties aforesaid 
and in this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things confaining the same, to 
the Supreme Court of the United States, together with this writ, so 
that vou have the same at Washington on the second Monday of 
October, A. D. eighteen hundred and eighty-five, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being then and there inspected, the said Supreme Court 
may cause further to be done therein to correct that error what of 
right and according to the laws and customs of the United States of 
America should be done. 

Witness the Hlonorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this Mareh 26, 1885. 
[Seal U.S. Circuit Court, Oregon. ] 

Rh. H. LAMSON, 
(Clerk of the Cireuit Court of the United States 
for the District of Uregon, 
By G. G. GAMMANS, Deputy. 


Endorsed: Filed Mareh 26, 1885. R. Hl. Lamson, clerk, by G. 
G. Gammans, deputy. 
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4 ss : 


To the Oregonian Railway Conipany, Limited, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on the 
second Monday 1) October, A. D. elghteen hundred and elghty-tive, 
pursuant to a writ of error filed in the eclerk’s oftice of the circuit 
court of the United States for the district of Oregon, wherein The 
Oregon Railway and Navigation Company is plaintiff in error and 
you are defendant in error, to show —, if any there be, why the judg- 
ment in thesaid writ of error mentioned should not be corrected and 
speedy justice should — be done to the parties in that behalf. 

Given under my hand,at Portland, in said district, this Mareh 26, 
1SS5. 

(Signed) MATTHEW P. DEADY, 
U.S. District Judge, Oregon. 


Endorsed : Filed Mareh 26, 1885. R. HH. Lamson, clerk, by G. G, 
Gammans, deputy. 
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STATE OF OREGON, 


District of Oregon, | ven 


Service of the foregoing citation accepted, at Portland, in said State 
ind district, this the 26th day of March, A. D. 1885, by delivering to 
us a true copy thereof in said district on said day and date. 

NORTHUP & GILBERT, 
Attorneys for the Within- Named Plaintiff. 


THe Unitrep Srates or AMERICA, | 
District of Uregon, | 

I, R. H. Lamson, clerk of the United States cireuit court for the 
district of Oregon, do hereby certify that the foregoing copy of judg- 
ment-roll in cause No. 1055, Oregonian Railway Company, Limited, 
vs. The Oregon Railway and Navigation Company, has been by me 
compared with the original, and that it is a correct transeript there- 
from and of the whole of such original as the same appears of record 
and on file at my office and in my custody. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Portland, in said district, this Sth day of 
May, 1Ss6. 

Seal U.S. Circuit Court, Oregon. } 


an! 8 = 


R. H. LAMSON, Clerk, 
By Rh. B. LAMSON, 
Deputy Clerk. 


183 Plaintiff also offered in evidence a duly certified transeript 

of the judgment-roll No. YS3,in anaction numbered 1147 in 
this court, wherein the plaintiff herein was plaintiff? and the defend- 
ant herein was defendant,and wherein said plaintiff had judgment 
on August Sth, ISS5, for the sum of 84,628.52, exclusive of interest, 
and costs. Defendant objected to the introduction of said transeript, 
on the ground that the same was immaterial, but the court overruled 
the objection; to which ruling defendant duly excepted, which ex- 


ception was allowed by the court. Thereupon said transcript was 


admitted in evidence, and Is as follows: 

1s4 No. 1120. 

In the Circuit Court of the United States for the District of Oregon. 
Transcript of Judgment-Roll No. 983. 


THe Orecontan Rattway Company, Limited, ) 


Ps. 


> 
Tue Oregon Ratitway aNxp NAvication Company. } 
Register No. 1147. 
Original endorsed: Filed September 12, 1585. R. H. Lamson, 


, 


clerk, by R. B. Lamson, deputy clerk. 


185 (Index omitted here. See general index.) 


* a * * * x 


9()2 TNE OREGON RAILWAY AND NAVIGATION CO. VS. 


1S6 In the Cirev:it Court of the United States for the District of 
Oregon. April Term, 1885. 


Be it remembered that on the 25th day of June, 1885, there was 
duly filed in the circuit court of the United States for the district 
of Oregon a complaint in words and figures as follows, to wit: 


In the Cireuit Court of the United States for the District of Oregon. 


THe Orecontan RatLway Company, Limited, ) 


| — . Action at Law. 
™ No. 1147. 


{ 
THe OreGon RAILWAY AND NAVIGATION Com- 
PANY, Defendant, 


The plaintiff complains of the defendant, and for cause of action 
alleges— 

1. That at all the times herein stated the plaintiff was and now 
is a foreign corporation, duly organized under the laws of Great 
Britain and the acts of Parhament commonly known as “ the com- 
panies act,” and was and is a citizen of Great Britain, 

That the defendant at all the times herein stated was and is a 
corporation duly organized under the general incorporation laws of 
the State of Oregon, and is a citizen of Oregon. 

That under the laws of its creation and its memorandum and 
articles of association filed thereunder and under the laws of the 
State of Oregon the plaintiff had and has the right and power to 
construct, own, operate, and lease a certain railway in the State of 
Oregon commonly known as “the narrow-gauge railway,” and 
being the railway now owned by said plaintiff in said State of Ore- 
gon, and which railway in and by the lease hereinafter mentioned 
is called “ the existing railway.” 

That the defendant is a corporation having power, under and by 
virtue of its articles of incorporation, among other things, to operate 
and lease any railway in Oregon. 

That on or about the Ist day of August, A. D. 1551, the said 
plaintiff and said defendant, in pursuance of resolutions duly passed 
by each and both of their respective boards of directors, duly made, 
executed, acknowledged, and delivered, under their several and re- 
spective corporate seals, a certain indenture of lease, in which and 
whereby the plaintiff leased to said defendant, in consideration of a 
certain sum of money then paid and of certain rents therein re- 
served and of the covenants and agreements of the said defendant, 
the railroad, rolling stock, locomotives, and appurtenances then 
owned by said plamtiffin Oregou, and in said lease called “* the ex- 
isting railway,” for the term of ninety-six years next thereafter en- 
suing, and said defendant covenanted to pay the rents reserved in 
and by said lease in advance for said term, in equal semi-annual 
payments, oa the loth day of May and the 11th day of November 
in each year. 


That in and by said lease the defendant, as part of the considera-— 


tion aforesaid of said demise, did further covenant, promise, and 
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agree to and with plaintiff that defendant would pay to plaintiff 
yearly and every year during said term, and at the same time and 
place as the rental aforesaid, the sum af six hundred pounds ster- 
ling money for the purpose of enabling the plaintiff to keep up its 
corporate organization and to pay its officers and office expenses. 

That under said covenant and agreement there was due to plain- 
tiff from the defendant on the 15th day of May, A. D. 1884, the sum 
of three hundred pounds sterling money, which is equivalent to the 
sum of $1,459.95 in lawful money of the United States. 

That said sum has not been paid or any part thereof, and the 
same ever since said 15th day of May, A. D. 1884, has been and 
now Is due and payable, with lawful interest from said date. 

2? And the plarutilf, for another cause of action, alleges— 

That at all of the times herein stated the plaintiff was and now 
is a foreign corporation, duly organized under the laws of Great 
britain and the acts of Parliament commonly known as “ the com- 

panies act,” and was and is a citizen of Great Britain. 
187 That the defendant at all the times herein stated was and 
Is a corporation duly organized under the general incorpora- 
tion laws of the State of Oregon, and is a citizen of Oregon. 

That under the laws of its creation and its memorandum and 
articles of association filed thereunder and under the laws of the 
State of Oregon the plaintill had end has the right and power to 
construct, own, operate, and lease a certain railway in the State of 
Oregon eommonly known as “the tarrow-gauge railway,’ and 
being the railway now owned by said plaintiff In said State of Ore- 
gon, and which railway in and by the lease hereinafter mentioned 
is called “the existing railway.” 

That the defendant is a corporation having power, under and by 
virtue of its articles of incorporation, among other things, to operate 
and lease any railway in Oregon. 

That-on or about the Ist dav of August, A. D. 1881, the said 
plaintiff and said defendant. in pursuance of resolutions duly passed 
by each and both of their respective boards of directors, duly made, 
executed, and delivered, under their several and respective seals, 
and duly acknowledged a certain indenture of lease, in which and 
whereby the plaintiff leased to said defendant, in consideration of a 
certain sum of money then paid and of certain rents reserved therein 
and of the covenants and agreements of the said defendant, the rail- 
road, rolling stock, locomotives, and appurtenances then owned by said 
plaintiff in Oregon, and in said lease called “ the existing railway,” 
for the term of ninety-six vears hext thereafter ensuing; and said 
defendant covenanted to pay the rents reserved in and by said lease 
in advance for said terin, in equal semi-annual payments, On the 
15th day of May and the 11th day of November in each year. 

That in and by said lease the defendant, as a part of the consid- 
eration aforesaid of said demise, did further covenant, promise, and 
agree to and with plaintiff that defendant would pay to plaintiff 
yearly and every vear during said term, and at the same time and 
place as the rental aforesaid, the sum of six hundred pounds sterling 
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money for the purpose of enabling the plaintiff to keep up its cor- 
porate organization and to pay its officers and office expenses. 

That under said covenant and agreement there was due to plain- 
tiff from defendant on the llth day of November, A. D. 1854, the 
sum of three hundred pounds sterling money, which is equivalent 
to the sum of 81,459.95 in lawful money of the United States. 

That said sum has not been paid or any part thereof, and the 
same, ever since said llth day of November, A. D. 1884, has been 
and now is due and payable, with lawful interest from said date. 

3. And plaintiff, for another cause of action, alleges— 

That at all of the times herein stated the plaintifl was and now Is 
a foreign corporation, duly organized under the laws of Great Britain 
and the acts of Parliament commoniy known as “ the companies act,” 
and was and is a citizen of Great Britain. 

That the defendant at all of the times nerein stated was and is a 
corporation daly organized under the general laws of incorporation 
of the State of Oregon, and is a citizen of Oregon. 

That under the laws of its creation and its memorandum and 
articles of association filed thereunder and under the laws of the 
State of Oregon the plaintiff had and has the right and power to 
construct, own, operate, and lease a certain railway in the State of 
Oregon commonly known as “ the narrow-gauge railway,” and being 
the railway now owned by said plaintiff in said State of Oregon, 
and which railway, in and by the lease hereinafter mentioned, ts 
called “ the existing railway.” 

That the defendant is a corporation having power, under and by 
virtue of its articles of incorporation, among other things, to operate 
and lease any railway in Oregon. 

That on andabout the Ist day of August, A. D. 1881, the said 
plaintiff and defendant, in pursuance of resolutions duly passed by 
each and both of their respective boards of directors, duly made, 
executed, and delivered, under their several and = respective seals, 
and duly acknowledged a certain indenture of lease, in whieh and 
whereby the plaimtil leased to said defendant, in consideration of a 
certain sum of money then paid and of certain rents reserved therein, 
and of the covenants and agreements of the said defendant, the 
rolling stock, railroad, locomotives, and appurtenances then owned 
by said plaintiff? in Oregon, and in said lease called “the existing 
railway,’ for the term of ninety-six years next thereafter ensuing ; 
and said defendant covenanted to pay the rents reserved in and by 
said lease in advance for the said term, in equal semi-annual pay- 
ments, on the loth dav of May and the llth day of November in 
each year. 

That in and by said lease the defendant, as a part of the 

1SS consideration aforesaid of said demise, did further covenant, 
promise, and agree to and with plaintiff that defendant would 

pay to plaintitl yearly and every vear during said term, and at the 
same time and place as the rental aforesaid, the sum of six hundred 
pounds sterling for the purpose of enabling the plaintiff to keep up 
its corporate organization and to pay its officers and office expenses. 
That under said covenant and agreement there was due to plain- 
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tiff from defendant on the 15th day of Mav, A. D. 1885, the sum of 
three hundred pounds sterling money, which is equivalent to the 
sum of $1,459.95 in lawful money of the United States. 

That said sum has not been paid or any part thereof, and the 
same, ever since said 15th day of May, A. D. 1885, has been and now 
is due and payable, with interest from said date. 

Wherefore the plaintiff prays for judgment against the defendant 
in the sum of $1,459.95 and interest tuereon from Mey 15, 1884, 
the sum of 81,459.95 and interest thereon from November 11, 
1884; the sum of $1,459.95 and interest thereon from May 15, 1885, 
and for the costs and disbursements of this aetion. 


WHALLEY, BRONAUGH, NORTITUP & DEADY, 
Atlorneys for the Plaintiff. 


Unitep Srares or AMERICA, | 
+ . . ae 
District of Oregon, j 


I, Hugh Roger, being first duly sworn, say that I have read the 
foregoing complaint, and that the same is true as 1 verily believe ; that 
lam the agent and attorney-in-fact of the plaintiff above nataed, 
and that the reason [| make this verification is that none of the offi- 
cers of the plaintiff qualified to verify said complaint are now in the 
district of Oregon. 

HUGIL ROGER. 

Subscribed and sworn to before me this the 25th day of June, A. 
D. 1885. 

PAUL KR. DEADY, 


United States Circuit Court Commissioner. 
Endorsed: Filed June 25, 1885. R. H. Lamson, clerk. 


And afterwards, to wit, on the 25th day of June, 1885, there was 
issued out of said court a summons in words and figures as follows, 
to wit: 


DistTRICT OF OREGON, 88 : 


| hereby certify that on the 26th dav of June, ISS5, at Portland, 
Multnomah county, in said district, | duly served the within sum- 
mons upon the therein-named corporation defendant, “ The Oregon 
Railway and Navigation Company,” by exhibiting said writ to T. 
W vgant, secretary of the O. R. & N. Co, and by delivering to said 
T. Wygant, secretary, personally a true copy of said summons, duly 
certified to by ne as United States marshal, together with a COpy of 
the complaint in the within-entitled action, duly certified to by the 
clerk of the circuit court for said district. 
PENUMBRA KELLY, 
United States Marshal, 
By C. W. FRUSH, Deputy. 


ee ee ee ene 


In the Cireuit Court of the United States for the Ninth Judicial 
Circuit, Distriet of Oregon. 
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Tot OREGONTAN Rartpway Company, Limited, ls 
| Summons, 
is > * -_ 
| No. 1] ve 


The Orragon Rainway AND NAVIGATION COMPANY. 


Iso) The President of the United States tothe Oregon Railway and | 
Navigation Company, the above-named defendant, Creet- 
lg: 

You are hereby commanded to be and appear in the above- if 
entitled court, holden at Portland, in said distriet, and answer ) 
the complaint filed against you in the above-entitled action within 
ten days from the date of the service of this summons upon you, if J 
served within the county of Multhnomah,in said district; or if served 
within any other county of said distriet, then within thirty days from 
the date of such service upon vou ; and if vou fail so to appear and ¢- 
answer, for want thereof the plaintil will take judgment against you 
for the sum of 81,459.95 and interest thereon trom May 15,1884; the 
sum of $1,459.95 and interest thereon trom November 11, 1SS4: the 
sum of $1,459.95 and interest thereon from May 15, 1SS6,and tor the | 
costs and disbursements of this action. 

And this is to command you, the marshal of said distriet, or your 
deputy, to make due service and return of this summons.  ILereof 
fail not. 

Witness the Tlonorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of said cireuit 
court, aflixed at Portland, insaid district, this 26th day of June, ISS, 


[Seal of U.S. Cireuit Court, Oregon, | 


R. TE. LAMSON, Clerk 


And afterwards, to wit, on the 2d day of July, 1SS5, there was duly 
filed in said court a motion in words and hivures iis follows, to wit: 


v 


In the Cireuit Court of the United States for the District of Oregon, 


Tue Ornrcontan Rarteway Company, Limited, Plarotif, ) ' 
iin 


Tre Ornvoos Rarway aAnp Navigation Company, Defendant. } 


Now comes the defendant and moves the court to strike out the 
following several portions of the complaint herein upon the grounds 
that such portions of said complaint are each and all immaterial, 
Irrelevant, and redundant: 

lL. All that portion of said complaint beginning with the words 
“And the plaintil, for another cause of action, alleges,” comprising 
line 27 of page 2, and extending to and including the words “office 
expenses,” In line LO of prigre bof said complaint, 

2. All that portion of said complaint beginning with and compris- 
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ing line 18 of page 4and extending to and including the words “and 
office expenses ” comprising line 3 of page 6 of the same. 
All that portion of said complaint beginning with line 10 of 
page 4 and extending to and including line 10 of page 6 thereof. 
DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Defendant. 


Due service of a copy of the foregoing motion is he reby ack now!l- 
edged this 2d day of July, 1885, at Portl: and, Oregon. 
J. W. WHALLEY, 
Of Attorneys for Plaintiff. 


Endorsed: Filed July 2,1885.  R. H. Lamson, clerk. 


And afterwards, to wit, on the 3d day of July, 1885, there was duly 
filed in said court a notice in words and figures as follows, to wit: 


190 In the Cireuit Court of the United States for the District of 
Oregon, 


The Orrcoxtan Ratiway Company, Limited, Plaintiff, 
is, 
re . . " ’ " . :, Y , , ’ *< } 
ink OneGgon Ratway AND NAvVIcATion Company, Defendant. 


To Dolph, Bellinger, Mallory & Simon, attorneys for defendant in 
the above-entitled action : 

You are hereby notified that on Wodnesday, July 8, 1SS5, at 10 
o'clock a. m., or as soon thereafter as such motion can be heard, the 
plarmtill in the above-entitled cause will move the court to set down 
for heartug the motion of defendan' to strike out certain parts of the 
complaint in said section, 


WILALLEY, NORPILEU P, BRONAUGIET & DEADY, 
Attorneys for Plaintiff. 


Service of this notice by certified copy is hereby acknowledged 
this Sd day of July, ISS5. 
DOLPH, BELLINGER, MALLORY & SIMON. 
endorsed : liled July Oy ISS. lt If. Lamson, clerk. 


And afterwards, to wit, on Wednesday, the 8th day of July, 1885, 
the same being the thirty-ninth judicial day of the regular April 
term of said court—present, the Tlonor ible Mathew P. De ady, 
United States district judge, presiding—the following proceedings 
were had in said case, to wit: 


In the Cireuit Court of the United States for the District of Oregon. 


Tne Oregontan Ratiway Company, Limited, 
Us. » No. 1147. 
The Oregon Rathway AND NAVIGATION COMPANY. 
Juny 8, 1885, 
Now, on this day, on motion of Mr. J. W. Whalley, of counsel for 
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plaintiff, it is ordered that the motion filed to strike out parts of the 
complaint herein be, and the same is hereby, set for hearing on Fri- 
day, July 10, 1885 


And afterwards, to wit, on Friday, the 10th day of July, 1885, the 
sume being the fortieth judicial day of the regular April term of 
said court- “present, the Llonorable Mathew I’. Doady, United States 
district jadge, presiding the following proceedings were had in said 
case, to wit: 


In the Cirenit Court of the United States for the Distriet of Oregon. 


The Ornrecontan Rareway Company, Limited, 
Us » No. 1147. 


The Ornrgon Ratpway anp Navigation Company. 


Jury 10, IS85, 


Now, at this day, comes the plaintitl) by Mr. EC. Bronaugh, of 
counsel, and the defendant, by Mr. C. B. Bellinger, of counsel, and 
this case comes on to be heard upon the motion tiled to strike out 
parts of the complaint herein, and was argued by counsel; where- 
upon it was ordered that said motion be, and the same is hereby, 
dented, 

And afterwards, to wit, on Monday, the 20th day of July, 1885, the 
Sune bemyg the forty fourth judtetal day of the regular April term 
of said) court—present, the Tlonorable Matthew DP. Deady, United 
States district judge, pore siding -the following proceedings were had 
in said euse, tO WI: 


LO] ln the Crreuit Court of the United States for the Distriet of 


Oregon, 


The Oregontan Raitpway Company, Limited, 
is, f No. 1147. +” 


The Orecon RAILWAY AND NAVIGATION COMPANY. , 


JuLy 20, 1880. 
Now, at this day, comes the plaintiff, by Mr. J. W. Whalley, of 
counsel, and the defendant, by Mr. C. B. Bellinger, of counsel, and, 
on motion of said defendant, it is ordered that the defendant herein 
be, and he is hereby, allowed three days in which to answer. 


And afterwards, to wit, on the 21st day of July, 1885, there was 
duly filed in said court an answer in words and _ figures as follows, 
to wit: 
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In the Cireuit Court of the United States for the District of Oregon, 


Tue Orecontan Ratpway Company, Limited, ) 
Pilati! Action at Law. 
Us, No. 1147. 


Tue Oregon RAitway anp Navigation Com- 
PANY, Defendant 


The defendant, for answer to the first cause of action set forth in 
the complamnt herem, alleges 

That on the ISth day of Mareh, 1885, this plaintuh began an 
action against this defendant in the ecireuit court of the United 
States for the cdistriet of Oregon to recover from this defendant the 
sum of BGS,1S1, with interest and costs; that at is alleged and 
Claimed in the complaint in said aetion that said) sam is due from 
defendant to plaintil as rental dae upon the pretended lease in the 
complaint hie rei mention dl, nnd becwme so due on the bth day of 
November, ISS4, aha that sid) rental os it part of the consideration 
for the demise in the complaint herein mentioned 

The defendant was duly served with summons in said action and 
nade its appearance there 

That said action was at the commencement of this action and still 
Is pending, 

Defendant, answering the second cause of action set forth in the 
complaint herein, alleges 

That on the [Sth of Mareh, 1885, the plaintifl began an action at 
law against this defendant in the cireuit court of the United States 
for the district of Oregon to recover the sum of SOS LO], with iIn- 
terest: that it Is alleged apd clare don the complaint ith said action 
that said Slllil is due from defendant to relavdnatadl iis rental becoming 
so due on the pretended lease in the complaint herein mentioned on 
the 11th day of November, 1554, and that said rental is a part of 
the consideration of the demise in the complaint herem mentioned, 

That defendant was duly served with summons in said action and 
made its ippearahee therem 

That said action was at the commencement of this aetion and 
still is pending, and is to recover the said sutm so alleged to be due 
on the said llth of November, ISS] 

Defendant, answering to the third cause of action set forth in the 
complaint herein, alleges— 

That on the Lith day of June, 1855, the plaintiff began an action 
against this defendant in the circuit court of the United States for 
the district of Oregon to recover the sum of 868,151, with interest; 
that it is alleged and claimed in the complaint therein that said 
Suthi Is duc Irom defendant lo platmtitl us re ntal becoming sO) due 
Upon the pretended lease ith the C srrapolaatnat herem mentioned Ol) the 
loth dav of May, 1885, and that said rental is a part of the consid- 
eration of the demise in the complaint herein mentioned, and the 
sald action isto recover the said sum as rental so due on the said 
May 15, 1855. 
27—235 
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a 
That the defendant was duly served with summons and appeared 


in said action. 

That said action was at the commencement of this action and 
still is pending. 

Wherefore defendant prays judgment for costs and disbursements 
herein. 


DOLPH, BELLINGER, MALLORY & SIMON, 
Atlorne ys for Defendant. 


192. Unitep States or AMERICA, | 
District of Oregon. j 
I, Theodere Wygant, being duly sworn, say that I am_ the secre- 
tary of the defendant, and that I believe the foregoing answer to be 
true. 
THEODORE WYGANT. 
Subscribed and sworn to before me this 20th day of July, 1885. 
[SEAL | J. SILVESTONE 
Notary Public in and for Ore Jon, 
Due service of a copy of the foregoing answer is hereby acknowl- 
eged, in the city of Portland, Oregon, this the 20th day of July, 1885. 
J.W. WHALLEY, 
Of Atlorneys jor Plaintiff. 
endorsed: Filed July 21,1885. R. H. Lamson, clerk, by R. B. 
Lamson, deputy. 
And afterwards, to wit, on the 21st day of July, 1885, there was 
duly tiled in said court a demurrer in words and figures as follows, 
to wit: 


In the Circuit Court of the United States for the District of Oregon. 


Tne Oregonian Rattway Company, Limited, ) 
derrenes, | \ction at Law 
' 7 ; ( i “a le 
Us, ° r ’ - 
No. 1147. 


Tue Oregon RAILWAY AND NAVIGATION Com- 
pany. Defendant. 


Now comes the above-named plaintiff, by its attorneys, and de- 
murs to the answer to the first, second, and third causes of action 
in said complaint of plaintiff herein for the reason that the said 
answers constitute no detense to said causes of action or any of them. 

WHALLEY, BRONAUGH, NORTHUP & DEADY, 
Attorneys for the Plaintiff. 
District OF OREGON, ss: 

Service of a certified copy of the above demurrer accepted at 

Portland, in‘said district, this the 2st day of July, A. D. 1885. 
DOLPH, BELLINGER, MALLORY & SIMON, 
Altorneys for Defendant. 
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Endorsed: Filed July 21,1885. R. H. Lamson, clerk, by R. B. | 


Lamson, deputy. 


And afterwards, to wit, on the 24th day of July, 1885, there was 
duly filed in said court a notice in words and figures as follows, to 
Wit: 


In the Cireuit Court of the United States for the District of Oregon. 


The OrreGconran Rattway Company, Limited, Plaintiff, 
vs. 
The Orecon Rattway anp Navication Company, Defendant. 


To the above-named plaintiff and Messrs. Whalley, Bronaugh, 
Northup & Deady, its attorneys: 
You will please take notice that on Wednesday, the 29th 
19S day of July, 1885, at 10 o'clock a. tn., or as soon thereafter as 
counsel can be heard, the defendant in the above-entitled 
action will-move the above-entitled court to set down for argument 
the demurrer filed by plaintiff to the defendant’s answer herein. 
DOLPH, BELLINGER, MALLORY & SIMON, 
Attorneys for Defendant. 


Endorsed: Filed July 24,1885. R. H. Lamson }elerk. 


DisrrRicT OF OREGON, ss: 


Due service of the within notice upon us, at Portland, in said dis- 
trict, on the 24th day of July, 1885, is hereby admitted. 
J. W. WHALLEY, 
Of Attorneys for Plaintiff. 


And afterwards, to wit, on Wednesday, the 29th day of July, 1885, 
the same being the 48th judicial day of the regular April term of 
sald court—present, the Hon. Matthew P. Deady, United States dis- 
trict judge, presiding—the following proceedings were had in said 
case, to wit: 


In the Circuit Court of the United States for the District of Oregon, 


Tur OREGONIAN Ratitway Company, Limited, 
vs. No. 1147. 
Tue Orecon RAILWAY AND NAVIGATION COMPANY. ( 


Juty 29, 1885. 


Now, at this day, comes the plaintiff, by Mr. E. C. Bronaugh, of 
counsel, and the defendant, by Mr. Joseph Simon, of counsel, and 
by consent of parties the demurrer of plaintiff to the answer of de- 
fendant is submitted for decision without argument; and the court 
being now sufficiently advised in the premises, said demurrer is sus- 


n~ 
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tained ; whereupon the plaintiff, by its attorneys, moves the court 
for judgment in its behalf as prayed for in the complaint, which 
motion is allowed. It is therefore considered that plaintiff do haye 
and recover of and from the defendant the sum of four thousacid 
six hundred and twenty-eight dollars and thirty-two cents, with in- 
terest thereon at the rate of eight per centum per annum until paid, 
together with the costs and disbursements of plaintiff in this cause, 
taxed at the sum of twenty-seven dollars and two cents. 
| May 12, 1886. 
Full satisfaction of this judgment is hereby acknowledged as of 
the date of August 15, 1885, when it was paid. 
(Signed) WHALLEY, BRONAUGH, 
NORTHUP & DEADY, 
Attorneys for Plaintiff. 
And afterwards, to wit, on the 29th dav of July, 1885, there was 
duly filed in said court a cost bill in words and figures as follows, to 
wit: 


In the Cireuit Court of the United States for the District of Oregon. 


OREGONIAN Rattpway Company, Limited, Plaintiff, — ) 


: | 
is ; 7 
aia sa . No. 1147. 
OreGcon Rainway AND Navigation CoMPANy, ae ; 


fendant. 


Statement of disbursements claimed in the above-entitled cause, 
VIZ: 
Ee 
Marshal’s fees ......--- 72 
AUATROT'S TO . 206 conan 0) 


tii whemweine wa 


194 €195 THe Unirep Strares or Amentica, ) 
District of rego a ) - 

1, R. H. Lamson, clerk of the United States cireuit court for the 
districtof Oregon, do hereby certify that the foregoing copy of judg- 
ment-roll and of the satisfaction of the judgment in cause No. 1147, 
Oregonian Railway Company vs. Oregon Railway and Navigation 
Company, has been by me compared with the original, and that it 
is a correct transcript thereirom and of the whole of such original 
as the same appears of record and on file at my office and in my 
custody. 

In testimony whereof i have hereunto set my hand and 
[SEAL] aflixed the seal of said court, at Portland, in said district, 
this May loth, 1886. 
. H. LAMSON, Clerk, 
. B. LAMSON, 
Deputy Clerk. 
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There was no other or further evidence offered er admitted on the 
trial of said cause than the foregoing, and thereupon the defendant 
prayed that this his bill of exceptions to each and every of the 
foregoing rulings of the court admitting said matters and each of 
them in evidence may be allowed and signed, which is hereby done. 

October 11, 1SS6. *. 

(Signed) MATTHEW P. DEADY, 
U.S. District Judge. 


We acknowledge the receipt of a copy of the foregoing 
bill of exceptions, at Portland, Oregon, this Sept. 30th, 1886. 
WHALLEY, BRONAUGH, NORTHUP & DEADY, 
Attys for PUG. 


197 Inthe Cireuit Court of the United States for the District of 
Oregon. 


UNITED STATES OF AMERICA, |... 
District of Oregon, f 88: 


I, R. H. Lamson, clerk of the cireuit court of the United States for 
the district of Oregon, by virtue of the within writ of error and in 
obedience thereto, do hereby certify that the foregoing transcript of 
the record and proceedings had in said court in the cause of The 
Oregonian Railway Company, Limited, ». The Oregon Railway and 
Navigation Company is a true and complete transcript of said records 
and proceedings as the same remain of record and on file in said 
cause. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said circuit court, at Portland,in said district, this October 
thirteenth, eighteen hundr-d and eighty-six. 


[Seal United States Circuit Court, Oregon. | 


R. H. LAMSON, Clerk. 


Endorsed on cover: Oregon C.C. U.S. No. 238. The Oregon 
Railway and Nevigation Company, plaintiff in error, vs. The Ore- 
gonian Railway Company (Limited). Filed October 22, 1886. 


